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Summary 
 
The Roma community in Serbia suffers from widespread discrimination, particularly in 
accessing fundamental human rights, such as the right to adequate housing and the right to 
education. Systematic forced evictions of Roma settlements where many Roma lives and the 
practice of ethnical segregation in education are particularly concerning and hinders equal 
access to fundamental rights. As a contracting state to Council of Europe, the Republic of 
Serbia has certain international obligations to comply with under ECHR and ESC. Serbia’s 
international obligations should be sufficient to hinder structural discrimination of Roma 
within the territory of Serbia. Despite protection from discrimination in international law, the 
Roma community in Serbia suffers from structural discrimination. The reasons for such 
widespread discrimination are interconnected as a vicious circle where poverty and social 
exclusion is some of the main issues. The Serbian authorities has been criticised for not 
complying with their international obligations and for not effectively implementing domestic 
legislation to eliminate discrimination against Roma. There has not been any case against 
Serbia for violation of any of the relevant rights discussed in the paper; therefore it remains 
uncertain whether Serbia is actually complying with their international obligations. The 
Serbian authorities do not provide sufficient procedural safeguards when forced evictions 
occurs or when placing Roma children in ethnic based schools or special schools. Case law 
from ECtHR and ECSR shows that these practices are not easily justified, particularly not 
when a difference in treatment is ethnically based and specifically not when those concerned 
are of Roma origin as they enjoy certain special protection from discrimination due to their 
vulnerability as a minority. There are therefore indications that Serbia does not comply with 
their international obligations. It is however up to an independent court to decide whether 
Serbia remains in their margin of appreciation while deciding local factors and policies. The 
paper concludes that Serbia would find it difficult in justifying their difference in treatment of 
Roma by forced evictions and ethnical segregation.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Abbreviations 
 
CoE  – Council of Europe 
CoM  – Committee of Ministers 
EC  – European Commission 
ECHR  – European Convention on Human Rights 
ECSR  – European Committee of Social Rights 
ECtHR  – European Court of Human Rights 
ESC  – European Social Charter (Revised) 
FCNM  – Framework Convention for the Protection of National Minorities 
GC  – Grand Chamber (of ECtHR) 
IDP  – Internally Displaced Persons 
NGO  – Non-Governmental Organisation 
OSCE  – Organization for Security and Co-operation in Europe 
RS  – Republic of Serbia 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Table of contents 
 
1 Introduction ............................................................................................................................. 1	

1.1 The current situation in Serbia for the Roma community ................................................ 1	
1.2 Purpose and problematization .......................................................................................... 2	
1.3 Delimitation ...................................................................................................................... 3	
1.4 Method and material ......................................................................................................... 3	

 
2 The protection of Roma from discrimination in the Council of Europe system ..................... 4	

2.1 The Roma minority .......................................................................................................... 4	
2.2 Protection from discrimination in the European Convention on Human Rights ............. 4	
2.3 The extent of protection from discrimination in Serbia ................................................... 8	
2.4 Discussion of the extent of protection provided from discrimination ............................ 10	

 
3 The right to adequate housing ............................................................................................... 12	

3.1 The right to respect for home in article 8 European Convention on Human Rights ...... 12	
3.1.1 Case law before the European Court of Human Rights .......................................... 13	

3.2 Case law before the European Committee of Social Rights .......................................... 15	
3.3 The situation of adequate standard of living and forced evictions in Serbia ................. 17	
3.4 Discussion of the main obstacles in fulfilling the right to adequate housing ................. 18	

 
4 The right to education ............................................................................................................ 20	

4.1 The right to access education and prohibition of discrimination ................................... 20	
4.2 Case law before the European Court of Human Rights ................................................. 21	
4.3 Access to education and non-discrimination in the educational sector in Serbia .......... 23	
4.4 Discussion of the main obstacles in accessing the right to education ............................ 25	

 
5 Conclusions ........................................................................................................................... 26	

5.1 The extent of protection from discrimination in Serbia ................................................. 26	
5.2 Discussion about Serbia’s compliance with their international obligations ................... 26	

5.2.1 The right to adequate housing ................................................................................. 27	
5.2.2 The right to education .............................................................................................. 27	
5.2.3 Final thoughts .......................................................................................................... 28	

5.3 Discussion about the international obligations’ sufficiency to hinder discrimination ... 29	
5.3.1 Final thoughts .......................................................................................................... 30	

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 



 

 1 

1 Introduction 
 
1.1 The current situation in Serbia for the Roma community 
 
‘Republic of Serbia is a state of Serbian people and all citizens who live in it, based on the 
rule of law and social justice, principles of civil democracy, human and minority rights and 
freedoms, and commitment to European principles and values.’1 
 
These are the values stated in the first article of the Constitution of Republic of Serbia (RS). 
This paper will evaluate if the Roma community is covered in practice by these values, as 
stated in the very first article of the Constitution of RS. Serbia is a member state of e.g. 
Council of Europe (CoE) and United Nations and has ratified the major international human 
rights treaties relevant to minorities’ rights, with certain reservations.2 In recent years Serbia 
have been negotiating for accessing the European Union. This has importance for the paper as 
the national legislation is to be harmonised with EU law, which includes improving the 
situation for minorities. 
  
The Roma3 minority are facing widespread discrimination in Europe. In Serbia they are the 
most discriminated ethnic group.4 As of 2011, there were 147 604 officially registered Roma 
people in Serbia; this amounts to approximately two percent of the population.5 An estimation 
of the actual number of Roma living in Serbia differs; United Nations Development 
Programme estimates that there are 500 000 Roma living in Serbia.6 In 2009, 93 percent of 
the Serbian Roma population were among the poorest in Serbia.7 Discrimination of Roma in 
Serbia is highly evident in the educational and housing sphere, due to lack of full access to 
education and by being forcedly evicted from their homes. There is widespread poverty 
among the Roma community, many Roma live in inadequate settlements. According to 
Organization for Security and Co-operation in Europe (OSCE), statistics show a total number 
of 583 Roma settlements in Serbia.8 In accordance with international law, everyone shall have 
the right to an adequate standard of living.9 The fulfilment of the basic right of accessing 
adequate housing is still not fully realised. Most of the housing in these settlements are illegal, 
                                                
1 Official Gazette of the RS, no. 98/2006 (Constitution of RS), art 1. 
2 Serbia is a member state of Council of Europe (since 2003); United Nations (since 2000); OSCE (since 2000). 
Serbia has ratified European Convention on Human Rights (2004) (including Protocol No. 1 and Protocol No. 
12); European Social Charter (Revised) (2009) (Serbia has made reservations against art 31, the right to 
housing); Framework Convention for the Protection of National Minorities (2001); Vienna Convention on the 
Law of Treaties (2001). See also International Covenant on Civil and Political Rights (2001); International 
Covenant on Economic, Social and Cultural Rights (2001); Convention against Racial Discrimination (2001); 
Convention on the Rights of the Child (2001). Note that Serbia was a part of the Socialist Federal Republic of 
Yugoslavia and Federal Republic of Yugoslavia, which explains certain late ratifications. 
3 The pluralistic terms Roma or Romani will be used throughout the paper for referring to everyone identifying 
themselves as e.g. Roma, Gypsie, Sinti, Kale and Travellers.  
4 European Commission, Commission Staff Working Document: Serbia 2015 Report, 10 November 2015, 
SWD(2015) 211 Final, 46. 
5 Statistical Office of the Republic of Serbia and UNICEF, 2014 multiple indicator cluster survey and 2014 
Roma Settlements Multiple Indicator Cluster Survey, Key Findings (July 2014) 14-15. 
6  Jelica Minić (ed.), Human Development Report Serbia 2008, Regional Cooperation, (United Nations 
Development Programme, 2008) 138. 
7 World Bank, Roma Inclusion: An Economic Opportunity for Bulgaria, Czech Republic, Romania and Serbia 
(2010) 7. 
8 Aleksandar Đorđevic and Ljiljana Živković, General Characteristics of Substandard Roma Settlements in 
Serbia and a Proposal for Further Development Initiatives for the Improvement of the Living Conditions of the 
Roma Community (OSCE Mission To Serbia, March 2015) 16. 
9 Art 25 (1) UDHR; art 5 (e) (iii) CERD; art 27 (1) CRC; art 11 (1) ICESCR. 
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as less than 30 percent of the majority of the housing undergoes a legalisation process.10 Some 
of the issues arose as a consequence of the conflicts in Kosovo and the former Yugoslavia in 
the 1990’s, which rendered in many Roma becoming internally displaced persons (IDP) in 
Serbia.11 However, such restraints regarding accessing their economic and social rights have 
been present for Roma in centuries in Europe. Numerous IDP in Serbia lacks personal identity 
documents, which limits their access to economic and social rights.12 This is due to the fact 
that in order to acquire citizenship in RS, a birth certificate and citizenship certificate is 
required; many IDP have difficulties accessing their personal documents as a consequence of 
the conflicts.13 
 
1.2 Purpose and problematization 
 
The paper focus on the issues of discrimination of Roma when accessing the right to adequate 
housing and the right to education, including forced evictions and access to quality education. 
The paper has a specific focus on the human rights system of CoE, particularly focusing on 
ECHR and also discusses the protection provided by ESC. The aim of the paper is to discuss 
whether domestic law of Serbia and international law, sufficiently and effectively protects 
Roma’s access to economic and social rights within Serbia. The main purpose with the paper 
is to discuss why Roma face such widespread discrimination within Serbia, as it is one of the 
contracting states to CoE. The existence of widespread discrimination is acknowledged and 
the protection provided of both international and domestic legislation, as well as case law, 
should be able to eliminate such discriminatory practices. The paper discusses Serbia’s 
compliance with their international obligations and the extent of protection from 
discrimination offered by domestic legislation. This is done in order to discuss whether 
protection from discrimination is sufficient in Serbia to protect Roma when accessing their 
economic and social rights. European Convention on Human Rights (ECHR)14  widely 
protects human rights across Europe, however primarily in the civil and political areas. Many 
human rights are interconnected with the access of economic and social rights, in order to 
fully enjoy one’s fundamental human rights. The paper will discuss whether the additional 
protocols to ECHR, as well as the European Social Charter (ESC)15, sufficiently complements 
the lack of economic and social rights in ECHR. The non-autonomous application of article 
14 ECHR, which only prohibits discrimination in accessing any right contained in ECHR, 
could also constitute an issue.  
 
There are two main questions of the paper: Are Serbia’s international obligations under 
ECHR and ESC met in order to respect the right to adequate housing and providing the right 
to education without discrimination to the Roma community? – Are Serbia’s international 
obligations sufficient for hindering the structural discrimination of Roma in Serbia? 
 
 
 

                                                
10 Đorđevic and Živković (n 8) 32. 
11 UNDP, Human Development Report Serbia 2008 (n 6) 138-39. 
12 United Nations Economic and Social Council, Concluding observations on the second periodic report of 
Serbia (E/C.12/SRB/CO/2, 10 July 2014) 5, para 13. 
13 UNDP, Human Development Report Serbia 2008 (n 6) 140. 
14 Council of Europe, Convention for the Protection of Human Rights and Fundamental Freedoms, as amended 
by Protocols Nos. 11 and 14, 4 November 1950, ETS 5. 
15 Council of Europe, European Social Charter (Revised), 3 May 1996, ETS 163. 
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1.3 Delimitation 
 
The paper is of public international law character with a human rights approach. The paper 
discusses only human rights of economic and social nature. Although cultural rights are 
normally included in the examination of economic and social rights, the paper does not 
mention cultural rights. The paper is limited to discuss the realisation of the above-mentioned 
rights in the human rights system of CoE, therefore it is limited to Europe. The paper has 
chosen to discuss the realisation of these rights within the territory of Republic of Serbia16. 
The reason of the delimitation to only one state is to enable an examination in depth of the 
extent of the international obligations for a Council of Europe contracting state. The paper 
does not extensively discuss the economic and social problems of Roma in Serbia, as this 
would result in an excessively far-reaching examination. The right to work and to not be 
discriminated while trying to access work is another essential right to break out from poverty, 
however as this is also of private law character it is not for this paper to discuss. The paper is 
delimitated to discuss the international obligations for Serbia under CoE, excluding certain 
essential international obligations for Serbia regarding economic and social rights under e.g. 
the UN covenants, International Covenant on Civil and Political Rights and International 
Covenant on Economic, Social and Cultural Rights. These covenants are not limited to the 
European states. The delimitation in this regard is done due to the influential and exclusive 
role of CoE to the European territory.  
 
1.4 Method and material 
 
The method used for the paper is the legal dogmatic method. The paper discusses the issues of 
discrimination within selected areas by evaluating the relevant rights, relevant international 
law and domestic law. Case law from the European Court of Human Rights (ECtHR) and the 
European Committee of Social Rights (ECSR) are particularly essential for the purpose of the 
paper and will be discussed and evaluated. Other material used is reports from institutions and 
non-governmental organisations. The method used is in accordance with a public international 
law approach.17 Regarding the analyse method, each chapter will be analysed and in the 
conclusion there will be a discussion of the findings in the paper as well as answering the 
main questions of the paper. The paper’s intention is to be of non-political character. 
However, as the paper is of a problem-based character, the paper has certain intent to find the 
problems occurring in Serbia regarding the Roma community. This is done rather than 
highlighting positive aspects, although certain positive aspects are mentioned as well. There 
have not been any cases against Serbia in the area of discrimination by forced evictions or 
insufficient access to the right to education before ECtHR or ECSR. This does not imply that 
there are no problems accessing such rights. Due to the lack of case law against Serbia, the 
paper has to discuss these issues in Serbia by focusing on case law against other CoE states 
and by extracting information from certain noteworthy institutions of international 
organisations and non-governmental organisations in Serbia. The use of statistics in the paper 
is based on the most recent and reliable figures that were accessible at the time the paper was 
authored. Domestic law will be discussed for evaluating its conformity with international law 
and international standards. There are further difficulties in accessing relevant case law from 
Serbian courts. Therefore, in order to discuss the extent of Serbia’s international obligations, 
the paper will focus on domestic law and case law against other CoE member states before 
ECtHR and ECSR.  
                                                
16 When examining Republic of Serbia the paper does not include Kosovo. The paper is limited in this way with 
no political intention. The reason is Kosovo’s partly autonomous governing and declaration of independence. 
17 United Nations, Statute of the International Court of Justice, 18 April 1946, art 38 (1). 
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2 The protection of Roma from discrimination in the Council of Europe system  
 
2.1 The Roma minority 
 
A definition of a minority which have been widely accepted is the following: ‘[…] a group 
numerically inferior to the rest of the population of a state [… who] possess ethnic, religious 
or linguistic characteristics differing from the rest of the population of a state and show, if 
only implicitly, a sense of solidarity, directed towards preserving their culture, traditions, 
religion or language’.18  
 
Roma are indisputably characterised as a minority as they possess such characteristics as the 
definition provides. In 1995 CoE adopted the Framework Convention for the Protection of 
National Minorities (FCNM). 19  The FCNM promotes general equality of treatment, 
prohibition of discrimination, taking adequate measures to promote equality of national 
minorities and respect minorities’ identity.20 Article 12 FCNM handles promotion of equal 
treatment in accessing education; article 16 FCNM urges states to refrain from measures 
restricting rights of FCNM.21 States are to refrain from taking measures of evictions.22 
Committee of Ministers (CoM) monitors the implementation of the FCNM by contracting 
states.23  
 
In 2010 the CoE adopted the Strasbourg Declaration on Roma.24 The CoE stressed for 
effective social and economic inclusion in communities of the Romani population. In the 
Strasbourg Declaration, member states of CoE are recommended to follow the judgments of 
ECtHR and ECSR. Member states are advised to effectively adopt and implement anti-
discrimination legislation. Romani children should be equally treated and provided access to 
their right to education. Moreover, member states are to generally improve living conditions, 
guaranteeing access to housing and provide effective judicial remedy for those forcedly 
evicted.25 As regards ESC, article E prohibits discrimination on any ground in enjoying the 
rights covered by ESC.26 Article E ESC is not autonomous; its functions could be compared 
with article 14 ECHR, discussed below. 
 
2.2 Protection from discrimination in the European Convention on Human Rights 
 
Having established that Roma are a minority and therefore enjoying protection from the 
documents mentioned above, the scope of the protection by ECHR is to be assessed. In 
accordance with article 1 ECHR, contracting states shall secure to everyone in their 

                                                
18 Francesco Capotorti, Special Rapporteur of the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities, Study of the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities 
(UN DOC e/CN.4/Sub.2/384/Rev.1, 1979) para 568.  
19 Council of Europe, Framework Convention for the Protection of National Minorities, 1 February 1995, ETS 
157.  
20 ibid arts 4 (1) (2), 5 (1). 
21 ibid arts 12 (3), 16. 
22 Council of Europe, Explanatory Report to the Protocol No. 12 to the Convention for the Protection of Human 
Rights and Fundamental Freedoms, European Treaty Series No. 177, Rome, 4.XI.2000, p. 22, para 81. 
23 FCNM (n 19), art 24 (1). 
24 Council of Europe, High Level Meeting on Roma, “The Strasbourg Declaration on Roma”, CM(2010)133 
final, Strasbourg 20 October 2010. Hereby referred to as: Strasbourg Declaration. 
25 ibid paras (2), (15), (19), (24), (36), (37), (38). 
26 ESC (n 15), art E. 
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jurisdiction the rights and freedoms of ECHR.27 ECtHR has the function as an observer that 
the obligations under ECHR are fulfilled by the contracting states.28 Since ECHR is a living 
instrument that is to be interpreted in light of the present conditions, ECtHR continuingly 
interpret the extent of the rights and states’ obligations to comply with the rights under 
ECHR.29 ECtHR’s judgments are only binding on the state party of the relevant case.30 
However, the principles from ECtHR’s judgments against other states have importance when 
ECtHR examining whether a contracting state has taken all the reasonable measures to assure 
that sufficient protection for individuals has been provided. Additionally, considerations are 
given to the common values and practices of European states, as well as other international 
treaties.31 The contracting states have a negative obligation to abstain from interfering with an 
individuals’ respect for private life under article 8 ECHR. There is also a positive obligation 
to adopt measures protecting individuals from acts of other individuals; which measures that 
is taken to provide protection to individuals’, falls within the state’s margin of appreciation.32 
ECtHR only handles cases that are admissible, e.g. the applicant must have exhausted all 
national remedies.33 Any individual, NGO or group of individuals could apply to ECtHR.34 
For the application to be valid and in order to be considered as a victim, the applicant must be 
directly affected by the measures in question.35 
 
The Roma community have been categorised by ECtHR as a specific type of disadvantaged 
and vulnerable minority that needs special protection considering their history.36 They have 
further been specifically referred to as a socially disadvantage group which may require 
assistance in effectively enjoying their rights, which should also be considered when 
assessing proportionality in particular cases.37 In Chapman v. the United Kingdom38, ECtHR 
acknowledged that the Roma community have a traditional lifestyle; therefore there should be 
special consideration of their needs and their different lifestyle.39 ECtHR also considered at 
the time that there was an international consensus for the Contracting states of recognising 
and safeguarding the special needs of minorities. Contracting states of CoE should secure 
minorities’ identity and lifestyle in order to preserve cultural diversity.40  
 
Article 14 of ECHR protects individuals from discrimination on any ground and of any right 
contained in ECHR.41 Article 14 ECHR has therefore no independent existence; it has the role 
of complementing the other articles in ECHR to protect individuals from discrimination of 
enjoying their rights in ECHR.42 In order to find a violation of article 14 ECHR, it is not 
required to find a violation of a substantive right; however, the particular case must fall within 

                                                
27 ECHR (n 14), art 1. 
28 ECHR (n 14), art 19. 
29 Tyrer v. the United Kingdom, App no 5856/72 (ECtHR 25 April 1978), para 31. 
30 ECHR (n 14) art 46 (1). 
31 Opuz v. Turkey App no 33401702 (ECHR 9 June 2009), paras 162-64. 
32 X and Y v. the Netherlands App no 8978/80 (ECHR, 26 March 1985), paras 23-24. 
33 ECHR (n 14), art 35. 
34 ECHR (n 14), art 34. 
35 Burden v. United Kingdom, Application No. 13378/05 (ECHR 29 April 2008), para 33. 
36 D.H. and Others v. the Czech Republic [GC] App no 57325/00 (ECHR, 13 November 2007), para 182; Oršuš 
and others v. Croatia [GC] App no 15766/03 (ECHR, 2010), para 147. 
37 Yordanova and Others v. Bulgaria App no 25446/06 (ECHR, 24 April 2012), para 129. 
38 Chapman v. United Kingdom, App no 27238/95 (ECHR 18 January 2001). 
39 ibid para 96. 
40 ibid para 93. 
41 ECHR (n 14), art 14. 
42 Timishev v. Russia App nos 55762/00 and 55974/00 (ECHR, 13 December 2005), para 53. 



 

 6 

a substantive right’s area to enable application of article 14 ECHR.43 The ECtHR have 
defined direct discrimination as when individuals are being treated differently in relatively 
similar situations and without any justification that is objective and reasonable.44 There is also 
the possibility that the particular case can constitute an indirect discrimination. Measures 
resulting in disproportionate negative effects on a particular group could be discriminatory, 
although they are not specifically directed at the group.45 ECtHR have, despite no distinction 
in the legislation, considered that an actual situation stemming from a legislative measure 
could violate article 14 ECHR.46 When there is a breach of a substantive article in ECHR 
there are no requirements for the ECtHR to examine the case under article 14 ECHR. As an 
exception, article 14 ECHR should be examined when it is clear that the inequality of 
treatment has a fundamental importance for the case.47  
 
A difference in treatment must pursue a legitimate aim and be proportionate to the aim 
sought. The contracting states have a certain margin of appreciation to decide whether a 
difference in treatment could be justified. The extent of the margin of appreciation varies 
depending on the circumstances and the background of the particular case.48 ECtHR have also 
established that a contracting state may treat different groups differently to correct factual 
inequalities. However the contracting state may violate article 14 if it fails in doing so without 
justification.49 ECtHR have declared that the contracting states are in principle in a better 
position to assess the local needs of the state than the ECtHR.50 The circumstances of every 
contracting state must be considered in a given case. ECtHR do not override the role of 
national authorities in choosing appropriate measure to comply with ECHR. However, 
ECtHR evaluate the measures taken for the conformity with ECHR.51 ECtHR have defined its 
role as effectively providing protection of the ECHR’s fundamental human rights.52 The 
extent of the margin of appreciation varies due to the right concerned in the particular case, 
the importance of the right for those concerned, the measures taken by the authorities and the 
aim pursued by restricting the access of the particular right.53 
 
ECtHR uses the principle beyond reasonable doubt when assessing evidence to evaluate the 
contracting state’s responsibilities under ECHR. ECtHR have confirmed the variety of 
evidence accepted. There are in principal free evaluation of evidence that is sufficiently 
strong, clear and accurate or facts that is not contradicted.54 Statistics are not sufficient to 
prove direct discrimination,55 however discrimination could occur from a de facto situation.56 
In D.H. and others v. Czech Republic (case D.H.), ECtHR further held that reliable and 

                                                
43 Inze v. Austria App no 8695/79 (ECHR, 28 October 1987), para 36. 
44 Willis v. the United Kingdom App no 36042/97 (ECHR, 11 September 2002), para 48. 
45 Hugh Jordan v. the United Kingdom App no 24746/94 (ECHR, 4 May 2001), para 154. 
46 Zarb Adami v. Malta App no 17209/02 (ECHR, 20 June 2006), paras 75, 76, 83. 
47 Dudgeon v. the United Kingdom App no 7525/76 (ECHR, 22 October 1981), para 67. 
48 Lithgow and Others v. the United Kingdom App nos 9006/80; 9262/81; 9263/81; 9265/81; 9266/81; 9313/81; 
9405/81 (ECHR, 8 July 1986), para 177. 
49 Stec and Others v. United Kingdom, para 51. 
50 Hatton and Others v. United Kingdom, para 97. 
51 “Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium” v. Belgium 
(Merits), Application Nos. 1474/62; 1677/62; 1691/62; 1769/63; 1994/63; 2126/64 (ECtHR 23 July 1968), 30-
31, para 10 (hereby referred to as: ”the Belgian Linguistic Case”). 
52 ibid 28, para 5. 
53 Connors v. United Kingdom App no 66746/01 (ECHR, 27 August 2004), para 82. 
54 Nachova and others v. Bulgaria App nos 43577/98 and 43579/98 (ECHR, 6 July 2005), para 147. 
55 Hugh Jordan (n 45), para154. 
56 Zarb Adami (n 46), para 76. 



 

 7 

significant statistics could constitute prima facie evidence for indirect discrimination.57 There 
should be less strict evidential rules to prove indirect discrimination.58 In cases where it is 
particularly difficult for the applicant to prove indirect discrimination, there is a need of shift 
of burden of proof to the Government in question.59 When the applicant have shown a 
difference in treatment, the burden of proof could shift as the respondent state have to justify 
the difference in treatment.60 Whether the burden of proof should shift to the Government also 
depends on which right in ECHR it concerns, the circumstances of the case and which 
allegations that are made.61 
 
ECHR also contains a general prohibition of discrimination in protocol no. 12 (P12 ECHR).62 
Few states have ratified the protocol; however one of them is RS. The term discrimination is 
to be interpreted in the same way as in article 14 ECHR.63 The interpretation of the article has 
been clarified in the explanatory report to P12 ECHR. Individuals are e.g. to be protected 
from discrimination of any right under national law, other act or omission by a public 
authority leading to discrimination. 64  The primary purpose is to enforce the negative 
obligation for states to not discriminate.65 Additionally there is a positive obligation for states 
to hinder discrimination in cases where the state is involved.66 The scope of this negative 
obligation has not been thoroughly interpreted due to the few cases where it has been 
discussed. In one landmark case, ECtHR found a violation of article 1 P12 ECHR. In this case 
the constitution hindered the applicants the opportunity to stand for election due to their 
ethnic origin as they were not included in the definition of “constituent people”; this 
hindrance in domestic law resulted in violation of article 1 P12 ECHR.67  
 
Additional protection from discrimination has been interpreted by the ECtHR to occur when 
discrimination is based on an individual’s ethnicity. This specific type of discrimination is 
labelled as racial discrimination. Racial discrimination has been expressed by the ECtHR to 
be particularly serious. It requires that the authorities take action against racial discrimination 
and to use all available means to combat racism, this in order to support a democracy with 
diversity as enrichment.68 ECtHR have expressed that a difference in treatment wholly or to a 
significant extent based on ethnic origin, cannot be objectively justified in a democratic 
society of different cultures.69 This was reiterated in case D.H. where a justification of a 
difference in treatment based on ethnic origin “must be interpreted as strictly as possible”.70 
ECtHR held in a case that interferences directed at a minority due to their ethnic origin, race 
and religion constituted the level of severity for degrading treatment. The minority were 
controlled by restrictions of movement; they were living isolated and had no chance of 

                                                
57 D.H. (n 36), paras 187-188. 
58 ibid para 186. 
59 ibid para 189. 
60 Timishev (n 42), para 57. 
61 Nachova (n 54), para 147. 
62 Council of Europe, Protocol 12 to the European Convention on Human Rights and Fundamental Freedoms on 
the Prohibition of Discrimination, 4 November 2000, ETS 177, art 1. 
63 Sejdić and Finci v. Bosnia and Herzegovina, Application Nos. 27996/06 and 34836/06 (ECtHR 22 December 
2009), para 55. 
64 Council of Europe: Explanatory Report to the Protocol No. 12 to the Convention for the Protection of Human 
Rights and Fundamental Freedoms, European Treaty Series No. 177, Rome, 4.XI.2000, para. 22 (i) (iv). 
65 ibid para 24. 
66 ibid para 28. 
67 Sejdić (n 63), para 56. 
68 Timishev (n 42) para 56. 
69 ibid para 58. 
70 D.H. (n 36), para 196. 
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developing their community. This violated the human dignity of the applicants. ECtHR 
therefore found a violation of article 3 ECHR.71 In case Moldovan and Others v. Romania72, it 
was reiterated that discrimination based on race could amount to degrading treatment within 
the wording of Article 3 ECHR.73 ECtHR found a violation of article 3 ECHR on the basis of 
racial discrimination by the authorities’ attitude and inadequate support to the Roma 
concerned. The racial discrimination amounted to interference of human dignity and 
constituted degrading treatment.74 Regarding the violation of article 3 ECHR, the ECtHR 
came to this conclusion by the aftermath of an eviction, where the applicants had lived in 
overcrowded and unsanitary environment for ten years. ECtHR considered that this caused 
mental suffering and diminished the applicants’ human dignity.75 ECtHR also found a 
violation of article 14 ECHR on the grounds of the discriminatorily behaviour by the 
authorities in handling the procedures after the eviction occurred.76 
 
2.3 The extent of protection from discrimination in Serbia 
 
In accordance with the Vienna Convention on the Law of Treaties77, every international treaty 
is binding upon contracting parties and its application is hierarchically above domestic law.78 
In the Constitution of RS ratified international treaties are a part of the legal system, which 
shall be directly applied. Generally accepted rules and principles of international law shall 
also be a part of the legal system.79 The constitution is the supreme legal document in the 
hierarchy. Other law and international law cannot be contrary to the Constitution. On the 
other hand, other legal documents in domestic law cannot be contrary to international law in 
form of ratified treaties and generally accepted rules. 80  Regarding jurisdiction, the 
Constitutional Court shall decide on the compliance with generally accepted rules of 
international law and the ratified international treaties with the Constitution.81 Article 18 of 
the Constitution guarantees the direct implementation of human and minority rights of ratified 
international treaties and customary international law. Additionally, the interpretation of these 
rights shall be in accordance with the practice of international institutions, international 
standards and to benefit a democratic society.82 In the Constitution it is stated that everyone 
are equal before law and have the right to equal legal protection without discrimination.83 The 
human and minority rights contained in the Constitution can be restricted by law, in 
accordance with the Constitution and to the extent necessary without depriving the very 
essence of the right affected. When a restriction is conducted, authorities must consider the 
importance of the right interfered with, if it is reasonable and consider if there are a less 
restrictive interference or other means for achieving the purpose.84 Everyone have the right of 
judicial protection regarding a violation or rejection of their human or minority rights as 
protected by the Constitution.85  
                                                
71 Cyprus v. Turkey [GC] App no 25781/94 (ECHR, 12 May 2014), paras 309-311. 
72 Moldovan and others v. Romania, Application Nos. 41138/98 and 64320/01 (ECtHR 12 July 2005). 
73 ibid para 111. 
74 ibid paras 113-14. 
75 ibid para 110. 
76 ibid paras 139-140. 
77 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UNTS 331. 
78 ibid (n 77), arts 26 and 27. 
79 Constitution of RS (n 1), art 16. 
80 ibid arts 194-95. 
81 ibid art 167 (1) (2). 
82 ibid art 18. 
83 ibid art 21. 
84 ibid art 20. 
85 Constitution of RS (n 1), art 22. 
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The Roma population have been recognised as a national minority since 2002 in connection 
with the adoption of the “Law on Protection of Rights and Freedoms of National 
Minorities”.86 The legislation defines a national minority as a group of citizens who are 
sufficiently representative, have a long-term bond with the territory, possessing the 
characteristics of a minority differentiating them from the rest of the population, as well as a 
will of preserving their common identity.87 This definition has some common characteristics 
with the definition of a minority provided above. The Constitution of RS guarantees special 
protection to national minorities to safeguard their rights, identity and to reach equality.88 It is 
specifically mentioned that national minorities shall be guaranteed equality before law and 
have protection from discrimination based on adherence to a national minority.89 Direct and 
indirect discrimination shall be prohibited on any ground.90 The Constitution of RS further 
connects preserving human dignity by guaranteeing the human and minority rights contained 
in the Constitution as human dignity are considered as inviolable.91 National minorities shall 
be generally protected from any discrimination in accessing their rights.92 There is also an 
article specifically for the prohibition of discrimination against a national minority that 
prohibit discrimination based on national, ethnic, racial or linguistic basis. No authorities 
should adopt legal acts or measures contrary to this prohibition.93 The authorities should take 
measures ensuring effective equality for national minorities, and particularly improving the 
position of the Roma community.94  
 
The Law on the Prohibition of Discrimination in the Republic of Serbia was adopted in 
2009.95 Through article 1, the Commissioner for the Protection of Equality was established.96  
Discrimination is defined as any unwarranted or unequal treatment including exclusion, 
limitation or preferential treatment of individuals or groups, on the grounds of any personal 
characteristics, e.g. ethnic origin, language or skin colour. The term “everyone” compromises 
any individual residing in the territory of RS, not only nationals but also foreigners and 
stateless persons.97 Article 3 states that: ‘Everyone shall have the right to get efficient 
protection from all forms of discrimination by the authorised courts and other public 
administration organs of the Republic of Serbia’.98 All persons shall be equal and receive 
equal legal protection. 99  The legislation contains regulations of direct and indirect 
discrimination. Direct discrimination occurs if an individual are treated differently in a similar 
situation due to personal characteristic and suffering from a less favourable position due to the 
treatment. Indirect discrimination occurs when an individual, due to personal characteristics is 
placed in a less favourable position although the act is based on the principle of equality. This 
constitutes indirect discrimination, unless it is justified to reach a lawful objective which is 
objectively, appropriately and necessarily conducted.100 A severe form of discrimination is 

                                                
86 Official Gazette of Federal Republic of Yugoslavia (FRY), No. 11/2002. 
87 ibid art 2. 
88 Constitution of RS (n 1), art 14. 
89 ibid art 76. 
90 ibid art 21. 
91 ibid arts 19 and 23. 
92 Official Gazette of Federal Republic of Yugoslavia (FRY), No. 11/2002, art 1. 
93 ibid art 3. 
94 ibid art 4. 
95 Official Gazette of the RS, No. 22/2009. 
96 ibid art 1. 
97 ibid art 2 (1) (2).  
98 ibid art 3 (1). 
99 ibid art 4 (1 ). 
100ibid, arts 5-7. 
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multiple and repeated discrimination and discrimination by public organs.101 The legislation 
on discrimination also mentions protection of national minorities from discrimination on the 
grounds of ethnic origin and language, which shall be protected by lex specialis.102 In the 
annual report of 2014 by Commissioner for the Protection of Equality in Serbia, 40 percent of 
the total complaints based on discrimination due to national affiliation and ethnic origin were 
based on discrimination against Roma.103 
 
In 2012 Serbia became a candidate country for accessing EU. As accession negotiations have 
started in 2014, the European Commission (EC) closely follows the progress of Serbia.104 
Legislation prohibiting discrimination is generally in line with European standards.105 EC 
have acknowledged some improvements for decreasing the number of legally invisible 
persons, however measures are needed to safeguard registration of children. Roma suffers 
from inadequate living conditions and discrimination of several economic and social rights, 
such as adequate housing. The internally displaced persons (IDP) of Roma origin from 
Kosovo suffer from inadequate living conditions and widespread poverty. Furthermore, IDP 
does not receive sufficient assistance from the authorities to enjoy basic rights. The European 
Commission considers IDP of Roma origin to suffer from double discrimination. The practice 
of forced evictions does not meet international standards and EC recommends a legalisation 
of the informal settlements.106 The United Nations Committee on Economic, Social and 
Cultural Rights have also expressed concerns about the discrimination that Roma face in 
accessing their economic and social rights. The Committee has urged Serbia to systematically 
apply the legislation prohibiting discrimination. A disproportionate number of individuals 
with Roma origin lives in informal settlements and have inadequate education.107  
 
In 2015, the Committee of Ministers evaluated Serbia’s implementation of the FCNM.108 The 
CoM have urged Serbia to take immediate action regarding eliminating the segregation of 
Roma children in schools and improving access to education for Roma children. Serbia was 
also urged to provide the right to adequate housing and freedom from forced evictions in 
domestic law. Other recommendations made were to combat issues of statelessness and 
shortness of identity documents.109 The adoption of the legislation prohibiting discrimination 
has improved the legal framework to effectively promote equality and protecting the national 
minorities from discrimination.110 
 
2.4 Discussion of the extent of protection provided from discrimination 
 
The Serbian legislation prohibiting discrimination and providing human rights to minorities is 
extensive. The Constitution of RS is hierarchically above international law, while other 
legislation must abide international law. It is clear however, that the constitution adopted in 
                                                
101 Official Gazette of the RS, No. 22/2009, art 13 (3) (5) (6). 
102 ibid art 24. Lex specialis is a referral to the law on national minorities, Official Gazette of Federal Republic of 
Yugoslavia (FRY), No. 11/2002. 
103 Commissioner for Protection of Equality, Regular Annual Report of the Commissioner for Protection of 
Equality for 2014 (June 2015), page 65. 
104 EC Serbia 2015 Report (n 5) 4. 
105 ibid 56. The Commission argued that some alterations should be made regarding the definition of indirect 
discrimination and the scope of exceptions regarding the principle of equal treatment.  
106 ibid 58-59. 
107 United Nations Economic and Social Council, Concluding observations (n 12) 4, paras 11-12. 
108 Council of Europe: Committee of Ministers, Resolution CM/ResCMN(2015)8 on the implementation of the 
Framework Convention for the Protection of National Minorities by Serbia, 1 July 2015. 
109 ibid paras 1-2. 
110 ibid para 1 (a). 
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2006 after the dissolution of the Union of Serbia and Montenegro is in a wide sense created in 
compliance with ratified international law and the contemporary extensive protection for 
human rights within the CoE human rights system. European Commission have explicitly 
stated that the law prohibiting discrimination is generally in line with the European standards. 
However, as there seems to be problems of implementation of current legislation in Serbia the 
efforts in improving the current situation for Roma through legislation may not be seen as 
sufficient in complying with their international obligations. Institutional bodies demand 
Serbia to make efforts to implement the 2009 anti-discrimination legislation. There are also 
demands for improvements in areas that could constitute discrimination if there is a difference 
in treatment, e.g. the improvement of living conditions, securing access to education, 
combating segregation issues and statelessness. One solution provided by EC is to legalise the 
illegal settlements. 
 
ECHR, ESC, FCNM and he Strasbourg Declaration are all documents that with varying 
degree protect the rights and freedoms of Roma in Europe. ECHR protects individuals from 
direct, as well as indirect discrimination. The paper have discussed the issues with the non-
autonomous application of article 14 ECHR, however this issue have been complemented 
with the adoption of the additional protocol no. 12 to ECHR generally prohibiting 
discrimination within domestic law. The extensive interpretation of article 14 ECHR, as well 
as the ESC that extensively cover social rights have further extended the protection of Roma. 
According to settled case law of ECtHR, neutral legislation could constitute indirect 
discrimination. If the consequences of the law have a disproportional negative effect on a 
particular group and the contracting state have not taken the required measures to change the 
disproportionate effect, it could constitute a violation of article 14 ECHR. This could apply to 
the situation of Roma in Serbia as the legislation treat everyone equally, however in practice 
Roma are widely discriminated in accessing their economic and social rights. The case law 
from ECtHR has evolved into a comprehensive protection of Roma; Serbia as a member 
states of CoE, nevertheless continue with a discriminatory behaviour against the Roma 
community. The Roma community in Serbia are extensively protected from discrimination 
through the international and domestic legislative framework, however they still suffer from 
widespread discrimination in practice. 
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3 The right to adequate housing 
 
3.1 The right to respect for home in article 8 European Convention on Human Rights 
 
The previous chapter acknowledged a wide protection of discrimination in the legislation, 
both in Serbia and through the international community; the legislation is however not fully 
implemented. In this chapter, the paper will in depth discuss the issues arising in the sphere of 
right to adequate housing. CoM has adopted a general recommendation for improving 
housing conditions of Roma in Europe.111 CoM urges member states to resolve any undefined 
legality of Roma settlements;112 to combat segregation, creation of ghettos and protect the 
right of adequate housing for everyone;113 ensuring appropriate legal framework for housing 
and accessing rights, as well as implementation of such legal framework in order to provide 
equal access to housing.114 There is also a recommendation on providing legal framework for 
effective protection against forced evictions, improving procedures of lawful evictions and 
providing alternative accommodation when such eviction is carried out to avoid 
segregation.115  
 
Right to respect for private and family life is regulated by ECHR. In article 8 (1) of ECHR, it 
is stated that: “Everyone has the right to respect for his private and family life, his home and 
his correspondence.”116 The definition of “home” has been interpreted as an autonomous 
concept that does not depend on its definition under domestic law; it is not limited to only 
lawful occupation as it depends on the factual circumstances of a sufficient and continuous 
connection to the residence.117 In line with the wording of article 8 ECHR, any limitation of 
the right must be in accordance with law and necessary in a democratic society; the limitation 
must also fulfil a protection of an interest, e.g. protection of public safety, economic well-
being, protection of the rights and freedoms of others, or protection of health.118 This has been 
clarified through case law, as any interference with article 8 must pursue a legitimate aim, it 
must be necessary in a democratic society, it must answer to a pressing social need and it 
must be proportionate to the legitimate aim sought.119 
 
Case law of ECtHR has formed the interpretation of article 8 ECHR as having importance to 
the identity of an individual, as well as physical and moral integrity.120 The rights included in 
article 8 ECHR also protect individuals and their families’ personal security and well-being. 
The interests of the community must be weighed against this fundamental right.121 In a case 
against the United Kingdom, ECtHR held that losing one’s home is an extreme form of 
interference of article 8 ECHR. An individual affected by interference of their right under 
article 8 ECHR, should be entitled to an independent tribunal evaluating the proportionality of 
the measures taken, even if the eviction is conducted in accordance with domestic law.122 The 

                                                
111 Council of Europe: Committee of Ministers, Recommendation Rec(2005)4 of the Committee of Ministers to 
Member States on Improving the Housing Conditions of Roma and Travellers in Europe (23 February 2005). 
112 ibid para 24. 
113 ibid para 5. 
114 ibid paras 10-12. 
115 ibid para 26. 
116 ECHR (n 14), art 8 (1). 
117 Winterstein and Others v. France App no 27013/07 (ECHR, 17 October 2013), para 69. 
118 ECHR (n 14), art 8 (2). 
119 Connors (n 53) para 81. 
120 ibid para 82. 
121 Buckley v. the United Kingdom App no 20348/92 (ECHR, 29 September 1996), para 76. 
122 McCann v. the United Kingdom App no 19009/04 (ECHR, 13 May 2008), para. 50.  
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right to be provided with housing is not included under Article 8 ECHR.123  Positive 
obligations to provide homeless individuals with housing should therefore be limited.124 
 
ECtHR held in case Chapman v. the United Kingdom that the legitimacy depends on if the 
occupation has been lawful or unlawful, if there were alternative accommodations available, 
and if the alternative accommodations in that case were suitable for the needs of those 
concerned. ECtHR considers that the national authorities have a wide margin of appreciation 
in deciding whether alternative accommodation is suitable and in regard to the need of 
environmental protection.125 ECtHR has further examined the extent of contracting states’ 
margin of appreciation regarding article 8 ECHR. When competing views on the extent of the 
margin of appreciation occur, the circumstances of the particular case decides its extent.126 
Regarding a case that concerns several local factors and policies, the national authorities 
should have a wide margin of appreciation.127 In deciding the scope of a respondent state’s 
margin of appreciation, procedural safeguards provided to those concerned are remarkably 
significant. Measures taken when interfering with article 8 ECHR must be fair and respect the 
interests of those concerned in order for a justification of the measures to fall within the 
state’s margin of appreciation.128 
 
Due to the vulnerable position of the Roma community, ECtHR held in Connors v. United 
Kingdom that there should be some special consideration to the needs and the lifestyle of 
Roma; regarding state’s positive obligations under article 8 ECHR, ECtHR stated that they 
should give considerations of the lifestyle of Roma in regulation and when taking 
measures.129 Belonging to a vulnerable group should be a weighty factor when deciding the 
necessity of evicting illegal settlements. There are other factors to take into consideration such 
as, the time when the eviction occurs and the arranging of alternative accommodation.130  
 
3.1.1 Case law before the European Court of Human Rights 
 
In a series of forced eviction cases where the applicants have been of Roma origin, article 8 
ECHR has been applied for. These cases are mentioned below. First the paper will examine 
another case, which did not concern Roma but has certain important factors within the 
judgment. In Orlić v. Croatia131, the applicant had raised arguments before the national court 
for violation of the right to respect for one’s home under article 8 ECHR. The national court 
did not examine the proportionality of the interference, which deprived the applicant of 
adequate procedural safeguards. Furthermore, the state did not prove the necessity for the 
eviction or provided an explanation. ECtHR upheld that without the state’s legitimate interest 
in their property rights, the applicant’s right to respect for home must be prioritised. ECtHR 
recalled that states have a wide margin of appreciation regarding social and housing policies, 
however in the present case the applicant had lived in his home for five years without any 
eviction occurring. Since the national court did not examine the applicant’s rights under 

                                                
123 Chapman (n 38), para 99. 
124 O‘Rourke v. the United Kingdom App no 39022/97 (Decision on Admissibility) ECHR, 26 June 2001) 7. 
125 Chapman (n 38), paras 102-104. 
126 Hatton and Others v. the United Kingdom [GC] App no 36022/97 (ECHR, 8 July 2003), para 103. 
127 Buckley (n 121), para 75. 
128 ibid para 76. 
129 Connors (n 53) para 84. 
130 Yordanova (n 37), para 133. 
131 Orlić v. Croatia, Application No. 48833/07 (ECtHR 21 June 2011). 



 

 14 

article 8 ECHR and that the applicant was not provided adequate safeguards, article 8 ECHR 
had been violated.132  
 
Other case law concerning housing of Roma communities have been covered by a series of 
cases against the United Kingdom. In case Buckley, the interference had a legitimate aim of 
protecting public safety.133 The respondent state exercised a wide margin of appreciation in 
deciding policies for planning and assessing local needs in the interests of the community.134 
The special needs of Roma were assessed; alternative accommodation was suggested to the 
applicant; adequate procedural safeguards were provided and the proportionality assessment 
was sufficient when balancing interests of the applicant and the community. The state had not 
exceeded their margin of appreciation.135 In case Chapman, ECtHR reiterated the central role 
of the authorities to provide procedural safeguards to those concerned when an interference of 
article 8 ECHR has occurred. ECtHR concluded that the eviction was justified due to the 
unlawfulness of the occupation, the authorities’ legitimate environmental and the existence of 
adequate procedural safeguards in the legislation. Additionally, the existence of other lawful 
caravan sites and the balancing of competing interests while taken the measures lead to the 
conclusion that there had been no violation of article 8 ECHR.136 In Connors v. the United 
Kingdom, ECtHR did not find the particularly weighty reasons for the serious interference of 
article 8 ECHR. The applicants were lawfully staying on the site, there were insufficient 
reasons for the necessity of the eviction and procedural safeguards were not adequate as the 
interference was not properly justified. The United Kingdom had therefore violated article 8 
ECHR.137 In Moldovan and others, the ECtHR examined the aftermath of a forced eviction. 
The applicants of Roma origin had suffered from inadequate living conditions for ten years 
and were subjected to discriminatory treatment by the authorities when dealing with the 
applicants’ situation.138 The authorities had failed to respect the applicants’ private and family 
life, as well as respect for their homes. Therefore the respondent state had violated article 8 
ECHR.139 
 
In Yordanova and others v. Bulgaria, the ECtHR considered that an eviction order of a Roma 
settlement would contradict the right to respect for their home under article 8 ECHR. ECtHR 
were to decide whether the interference could be justified. The eviction order was considered 
to be in accordance with domestic law. ECtHR considered that the eviction order’s main aim 
was to hinder the unlawful occupation of the land, with the plan of using the land for urban 
development. ECtHR considered that the plans had a legitimate interest in improving the 
urban environment and protecting health and rights of others. ECtHR considered the eviction 
of the settlement to have a legitimate aim due to the health and safety hazards in the 
settlement. This was based on the fact that the settlement lacked functional sewage and 
sanitary facilities, as well as that the houses were in poor conditions. ECtHR rejected the 
arguments of the applicants that the eviction had a racist intention.140 ECtHR reiterated that 
losing one’s home is an extreme interference with article 8 ECHR. The principle of 
proportionality was considered narrow as the eviction concerned a whole community who had 
been living in the settlement for many years, compared to removing individuals from 
                                                
132 Orlić (n 131), para 67 and 69-72. 
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temporary unlawful occupying of land. ECtHR did not find an urgent need for the occupied 
land.  Additionally, there were no considerations of the risk for the Roma in the settlement 
becoming homeless; neither were the specific needs for the Roma community as a socially 
disadvantaged group examined. Bulgaria failed to establish a necessity in a democratic 
society for the eviction order and that it would violate article 8 ECHR if the eviction would be 
realised.141 Moreover, the applicants complained of racial prejudices and racial discrimination 
against the Roma community by the Government in connection with the eviction order. The 
ECtHR did not find it necessary to examine article 3 or 14 ECHR since no actual eviction 
took place.142 
 
In Winterstein and Others v. France, the applicants of Roma origin complained against 
France for violation of article 8 ECHR. As mentioned above the definition of “home” under 
article 8 ECHR is not limited to homes that only are legally occupied. ECtHR considered that 
the illegal occupation of the land for several years constituted the applicants’ home since there 
were sufficient connections with the residence.143 ECtHR held that the obligation to evacuate 
their caravans itself constituted an interference with the applicants’ rights for respect for their 
home.144 A continuing threat of eviction of an individual’s home could be sufficient to 
interfere with article 8 in conjunction with article 14.145 ECtHR thereafter examined if the 
interference could be justified in accordance with the justification criteria of article 8 ECHR. 
The interference was in accordance with law and had a legitimate aim of protecting rights of 
others due to its aim of protecting the environment.146 The conclusion of ECtHR derived from 
a comparison of the current case with the conclusions of case Yordanova. In both cases, the 
applicant had occupied the land for several years, which was considered a sign of toleration 
by the local authorities. In case Winterstein unlike case Yordanova, the land occupied was 
private property. The domestic court justified the eviction process, as they considered that the 
unlawful presence of the applicants on the site was sufficient. The domestic court did not 
consider the duration of the occupation or the tolerance of the authorities during this time.147 
ECtHR considered that the domestic courts should have examined the proportionality of the 
interference and provided adequate reasons for the justification, except the unlawful presence 
on the site. Furthermore there were no considerations of the necessity of the eviction, as the 
land in question had been categorised as a natural zone.148 ECtHR also considered that France 
had failed to consider the needs of the applicants since only a few were provided relocation to 
adequate alternative accommodations. Some applicants applied for social housing but were 
denied; this had the consequences of non-adequate temporary relocations and continuing 
threats of evictions for some of the applicants.149 ECtHR considered that the authorities had 
failed the proportionality criteria under article 8 (2) ECHR when taking the measures of 
enforcing the eviction order and had therefore violated article 8 ECHR.150 
3.2 Case law before the European Committee of Social Rights 
 
Case law from ECSR have interpreted economic and social rights extensively for Roma, 
particularly of eliminating forced evictions. This sub-chapter presents the relevant right 
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contained in ESC with ECSR’s interpretation. The most important articles of ESC regarding 
an adequate standard of living and adequate housing are articles 16151, 30152 and article E153. 
Serbia has made a reservation from being bound by article 31 ESC, the right to housing.154 
state parties to ESC are to ensure that adequate social assistance is given for individuals who 
cannot provide adequate resources for themselves.155 Articles 16, 30 and article E of ESC are 
particularly important for the protection of individuals from forced evictions. Article 16 ESC 
ensures that families are given economic, legal and social protection; this article further 
provides that housing for families are a part of the protection under article 16 ESC.156 Article 
16 ESC have been interpreted by ECSR to ensure the right of adequate housing and secure 
tenure.157 Article 30 ESC protects individuals from poverty and social exclusion through the 
obligations of contracting states to take certain measures; state parties are to promote an 
effective access for individuals and their families living in vulnerable situations of housing, 
education and social assistance.158 The non-autonomous article E in ESC contains the 
prohibition of discrimination regarding the rights contained in ESC.159  
 
ECSR found a violation of article 16 ESC, where the Government of Greece were not 
considered to have sufficiently improved the living conditions of Roma in housing. To fulfil 
its obligations under article 16 ESC, state parties must promote and provide adequate housing 
for families and ensuring their adequate standard with essential services; there should also be 
protection of unlawful eviction.160 Systematic forced evictions of Roma without providing 
alternative housing were considered by ECSR to violate article 16 ESC. Although illegal 
occupancy of land can justify an eviction, the process of eviction must be conducted in line 
with accepted procedures protecting the rights of the illegal occupants.161 In another case the 
NGO European Roma Rights Centre complained before ECSR against Bulgaria for violating 
article 16 of the ECSR in conjunction with article E. As in the case with Serbia, Bulgaria has 
not accepted to be bound by article 31 of the ESC, the right to housing. The complainant 
considered the authorities of Bulgaria to discriminate Roma by segregation, inadequate 
housing and forced evictions. ECSR found that when evictions occurred, the domestic 
legislation was not sufficient to provide alternative accommodation or compensation to those 
evicted. The legislation was also seen as disproportionally affecting Roma. The standard of 
the alternative accommodation provided was inadequate, temporary or expensive. Also, the 
ECSR recalled that when evictions occur, they should respect the dignity of the illegal 
occupants. ECSR considered that the respondent state discriminated individuals of Roma 
origin, which amounted to violation of article 16 in conjunction with article E of the ESC.162  
 
Before the ECSR, European Roma Rights Centre filed a complaint against France for 
violation of articles 16, 30 and 31 in conjunction with article E of the ESC. The ECSR found 
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that France had violated all these articles. Regarding article 30 ESC, ECSR considered a 
situation of social exclusion to amount to a violation of human dignity. Furthermore article 30 
requires states to remove obstacles in accessing fundamental rights. ECSR considered the 
housing policy to be inadequate for socially excluded Roma, in which France had not 
succeeded in guaranteeing effective access to housing.163 In another case before ECSR, the 
authorities were not considered to sufficiently make efforts to prevent or eradicate poverty of 
the Roma community. This was particularly clear where those evicted became segregated and 
lived under inadequate conditions. ECSR considered that state parties have positive 
obligations under article 16 ESC to protect vulnerable families. Furthermore the difficulties in 
accessing social housing were seen as discriminatory.164 
 
ECSR found violations of article 16, 30 and 31 in conjunction with article E of the ESC in a 
case against Portugal. The case regarded social exclusion of the Roma communities in form 
of segregation, inadequate housing and indirect discriminatory practices of the Government. 
ECSR recalled that article E also covers indirect discrimination. The legislation was 
considered to provide general safeguards, however this was not seen as sufficient in order to 
protect Roma from discrimination. ECSR also concluded that the unwillingness of the 
authorities to effectively and structurally make efforts to hinder segregation of Roma 
amounted to violation of article 30 in conjunction with article E.165 
 
3.3 The situation of adequate standard of living and forced evictions in Serbia 
 
An individual’s home is considered inviolable according to the Constitution.166 Individuals 
and families that cannot provide for themselves shall have the right to social protection.167 
Social housing is defined as housing of an adequate standard for those who cannot provide for 
this themselves at market prices due to social and economic reasons.168 Under this law, the 
housing needs for individuals who are homeless or without housing of adequate standard are 
to be addressed. Roma are mentioned as a socially vulnerably group who are among those 
prioritised for housing needs, although the list is extensive.169  
 
The NGO Belgrade Centre for Human Rights has argued that the difficulties for individuals 
who live in informal settlement to access adequate living conditions constitute a high degree 
of discrimination. The individuals of the informal settlements suffer from difficulties in 
accessing social services and adequate housing consisting of basic conditions, such as 
electricity and water. NGO Belgrade Centre for Human Rights considers that the living 
conditions in the informal settlements are not in conformity with human dignity and that the 
authorities ineffectively address these issues.170 According to several NGO’s in Serbia, there 
were 18 forced evictions conducted concerning 650 Roma families between the years of 2009 
and 2012 in which the authorities had failed to provide the families with adequate alternative 
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accommodation. There were two mass evictions during this time of informal settlements 
located in Belgrade, Gazela Bridge in 2009 and Belvil in 2012. The families were either 
provided with alternative accommodation in mobile housing units or returned to their 
previous permanent residence. The Serbian legislation does not protect individuals from 
forced evictions. The NGO’s consider the legislation to be inadequate and complex.171 In the 
informal settlement of Grmeč in the outskirts of Belgrade, the local authorities attempted a 
forced eviction in 2015. The settlement concerned over 50 Roma families, where the majority 
had been displaced from Kosovo. The eviction order was delivered within one day; no 
consultation or providing of alternative accommodation was issued. An interim measure 
application was sent to ECtHR by the NGO Lawyer’s Committee for Human Rights to hinder 
the eviction. Due to the application the local authorities stopped the forced eviction.172 
 
In a report by EC, Serbia is urged to comply with international standards regarding forced 
evictions. Concerns were expressed about the situation for Roma regarding the difficult living 
conditions and the high levels of discrimination in accessing their social and economic 
rights.173 In another report by UN Committee on Economic, Social and Cultural Rights, 
forced evictions and resettlement of internally displaced persons do not meet the standards of 
consultation, compensation or providing of alternative accommodation. Serbia is urged to 
take additional measures of providing alternative accommodation, such as social housing. 
Serbia is also recommended to improve the living conditions in the informal settlements of 
Roma.174 Additionally, the Advisory Committee of the FCNM have expressed urgency of 
eradicating the practice of forced evictions and aiming for making illegal settlements legal. 
While this is done, Serbia should progressively provide adequate alternative accommodation 
to those living in the settlements. Serbia should furthermore provide the right to adequate 
housing and prohibition of forced evictions in the domestic legislation.175 According to a 
report by ECSR there are lack of consistency, implementation and cooperation in Serbia 
regarding the right to housing. There is a national strategy for realising the right to housing, 
however practical implementation of the right is still not fully realised. The ECSR stressed 
that forced eviction should be avoided; if an eviction occur it should be conducted in 
accordance with clear rules and procedures. The evictions must respect the dignity of the ones 
concerned and provide them with financial assistance or alternative accommodation. The right 
to housing must be provided for everyone without discrimination.176 
 
3.4 Discussion of the main obstacles in fulfilling the right to adequate housing 
 
The main obstacles in RS for the fulfilment of an adequate standard of living with adequate 
housing are mainly that of widespread poverty, discrimination by segregation leading to 
social exclusion, as well as the practice of forced evictions. Forced evictions of Roma 
communities are still highly evident based on the numbers of forced evictions in recent years, 
where the latest known eviction were to occur in the Grmeč-settlement in 2015. Several 
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evictions, or the aftermath of such evictions, do not comply with ratified relevant international 
law according to international institutional bodies and NGO’s. Additional obstacles that 
aggravate the issues of accessing economic and social rights have its explanation in the 
occupation of illegal settlements, lack of implementation of current legislation, lack of 
implementing international law, as well as the number of IDP and legally invisible persons. 
No long-term solutions or particular improvements seem to have been made for the 
improvement of the living situation of the Roma minority. Despite all criticism from 
institutional bodies for the evictions not complying with international standards and case law 
from both ECtHR and ECSR for the eviction procedures, the Roma families in RS still suffers 
from frequent forced evictions, segregation and social exclusion.  
 
The main articles in ECHR for protecting the homes of Roma are the right to respect for home 
in article 8 ECHR and protection from discrimination in article 14 ECHR. ECtHR have 
considered a deprivation of one’s home to be a severe interference with article 8 ECHR. 
Through the case law presented, some states were considered to have violated article 8 ECHR 
in conjunction with article 14 ECHR for the practices of forced eviction. As stated in case 
Winterstein, even a threat of eviction could constitute interference with article 8 ECHR; a 
home in the scope of article 8 ECHR is not limited to legally established homes. This enables 
protection by article 8 ECHR of the illegal settlements in Serbia which many Roma lives in. 
Several states have furthermore violated articles 16 and 30 in conjunction with article E of the 
ESC. The states have in similar manner discriminated Roma communities by segregation, 
forced evictions and by not providing sufficient procedural safeguards. Roma has been seen 
by ECSR as a group and states’ discriminatory behaviour of segregation, inadequate housing 
and systematic forced evictions have been seen as discriminatory against Roma. The eviction 
procedures do not meet international standards; unwillingness to effectively hinder 
segregation and legislation has been seen as insufficient and discriminatory. The failures of 
authorities to effectively and properly provide adequate alternative accommodation, refraining 
from systematic forced evictions and segregation, could be compared to the situation in 
Serbia. The question if the discussed practices in Serbia comply with ESC or ECHR is 
doubtful but unclear, as Serbia has not yet faced ECtHR or ECSR in these matters.  
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4 The right to education 
 
4.1 The right to access education and prohibition of discrimination 
 
The right to education for everyone are protected in several sources of international law.177 In 
article 2 Protocol No. 1 ECHR (article 2 P1 ECHR)178 it is stated that: “No person shall be 
denied the right to education. […]”.179 The negative formulation of the right to education have 
been explained by ECtHR to guarantee right of access to education and any form of 
recognition for the completed studies.180 The article does not explicitly require state parties to 
establish education of a particular type or level, however an obligation to guarantee access of 
the existing educational institutions. Neither are there any requirements for the language used; 
nevertheless ECtHR considered the right to education rendering pointless if the education do 
not consist of the national language or one of the national languages.181 Additionally, the 
principle of equal treatment of individuals exercising the right to education is included in the 
wording of the article.182 ECtHR held in the Belgian Linguistic case that ECHR and its 
protocols must be read as a whole, as they are interconnected.183 Due to different needs and 
resources, contracting states have a certain margin of appreciation in decisions regarding the 
education; however, the ECtHR determine its conformity with ECHR. Restrictions to the right 
to education must be foreseeable, pursue a legitimate aim and the measures taken must be 
proportionate to the aim sought to be realised.184 Furthermore is Article 14 ECHR and article 
1 P12 ECHR of relevance, as they could apply to discrimination occurring within the 
educational sphere. 
 
Romani children are generally discriminated and face widespread prejudices in schools in 
several countries. Romani children are being discriminated by being placed in special schools 
or ethnic based schools where the majority attending are of Roma origin.185 Factors negatively 
affecting the Romani children’s possibilities for accessing their right to education are partly of 
socio-economic nature. As many Roma children face poverty, there are further consequences 
of being able to afford costs related to education and being subjected to segregation and 
inadequate living conditions of Romani settlements. There is a need of combating the 
segregation in schools, especially by considering the importance of receiving education for 
the Romani children’s future. 186  CoM has adopted a specific recommendation for the 
improvement on access to education of Roma in Europe.187 Member states should adopt and 
effectively implement legal measures to hinder segregation on ethnic ground in education.188 
Furthermore, contracting states to CoE are to ensure equal access to quality education with 
appropriate measures.189 ESC is also of importance while examining the right of access to 
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education. In article 17 ESC contracting states are to take all measures to ensure that children 
are educated, encouraging regular attendance at school, as well as that primary and secondary 
education should be free of charge.190 Article 30 ESC is also of importance, contracting states 
are to take measures in promoting effective access to education of individuals in vulnerable 
situations.191 
 
4.2 Case law before the European Court of Human Rights  
 
In D.H and others v. Czech Republic the applicants had been placed in special schools with 
consent of the applicants’ parents. The applicants opposed that the tests correctly proved their 
intellectual ability. There was also insufficient information for the consequences of being 
subjected to special school. The applicants argued for racial segregation, as there were 
separate schools for Roma and non-Roma children. Furthermore the applicants meant that the 
inadequate education received by being placed in special schools deprived them of the right to 
education.192 The applicants furthermore argued for indirect discrimination as the difference 
in treatment meant being treated less favourably than other children.193 The Government held 
that the difference in treatment were required for adapting to the special needs of the children; 
the placements in special schools were furthermore based on tests for intellectual capability 
and parental consent.194 As to the ECtHR’s assessment in case D.H., the Court held that 
Roma needs special protection due to belonging to a vulnerable minority and that this also 
extends to the right to education. In case D.H the ECtHR considered that the legislation was 
neutral, therefore there was a need of examining whether the implementation affected Roma 
children disproportionally. If so, further examination would be needed for a possible 
justification and to evaluate if the consequences resulted in significant disadvantage.195 
Unofficial statistics stated that Roma children represented 56 percent of all pupils in the 
special schools where the applicant lived, even if they only constituted 2.26 percent of all 
pupils in the area. 50.3 percent of all Romani children in the area were assigned to special 
schools.196 The evidence produced by the applicants in form of statistics were considered as 
sufficient and reliable; thus the burden of proof shifted to the Government to show that the 
consequences of the legislation did not amount to indirect discrimination based on ethnic 
origin. ECtHR issued an important statement in connection with this founding; legislation 
with discriminatory effect in the educational sphere does not require any discriminatory intent 
by the authorities.197  
 
The Grand Chamber (GC) held in case D.H that even if it is not up to the GC to evaluate the 
validity of the tests conducted, the results of the tests did not produce the objective and 
reasonable justification required by article 14 ECHR for the difference in treatment. Cultural 
differences and language barriers were not taken into account by the way the tests were 
shaped, there were also lack of proper evaluation and objectivity.198 The GC further evaluated 
if the parental consent of the children’s placement in special schools could be a justification 
for the difference in treatment. GC held that since Roma are a disadvantaged group where 
many are poorly educated, a parental consent was not sufficient for the difference in 
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treatment. GC did not consider that the parents were capable of weighing the consequences of 
the consent, particularly as they were not provided with adequate information. Another factor 
that was taken into consideration was that the Roma children risked facing isolation in 
ordinary schools while they in special schools, which mostly consisted of Roma children, did 
not risk such isolation. GC further held the importance of prohibiting racial discrimination, 
which should not be capable of being waived by parental consent.199 Procedural safeguards 
must be provided to individuals concerned by the exercise of a state’s margin of appreciation. 
The Romani children in the present case suffered from isolation, prejudice, lowered criteria 
and inadequate education, which could lead to lowered possibilities for future employment. 
Despite certain efforts of the Government to tackle the problems of access to education there 
was not a justification for the difference in treatment. GC therefore ruled that Czech Republic 
had violated article 2 P1 ECHR in conjunction with article 14 ECHR.200 
 
In Oršuš and others v. Croatia (case Oršuš), the complainants argued that their right to 
education according to article 2 P1 had been violated taken together with Article 14, which 
prohibits discrimination.201 In case Oršuš, Romani children had been assigned to Roma-only 
classes, which according to the complainants constituted discrimination based on ethnicity. 
The Government argued that the separate classes were a consequence of their inadequacy in 
the Croatian language. The ECtHR’s were to assess whether the school took adequate 
measures to ensure a speedy progress and integration of the Romani children, with specific 
consideration of the position of the Roma community.202 ECtHR did not consider that the 
statistics were sufficient to prove prima facie evidence of direct discrimination. ECtHR 
further examined whether there was an indirect discrimination by placing Romani children in 
separate classes. Placing the children in separate classes due to insufficient knowledge of the 
Croatian language only applied to one ethnic group and therefore constituted a clear 
difference in treatment. ECtHR further evaluated if there was justification for the difference in 
treatment. Any difference in treatment must be justified by a legitimate aim pursued with 
appropriate, necessary and proportionate measures. A temporary placement in separate classes 
could be justified by answering to the specific needs of children in general. This only applied 
to Romani children, wherefore ECtHR considered that effective safeguards was not in 
place.203 There were furthermore not effective measures taken to improve the Romani 
children’s knowledge of the Croatian language, nor were there any monitoring procedure to 
identify problems. ECtHR maintained that there are some positive obligations for the state to 
address problems of high drop-out rates and poor school attendance, such as to raise 
awareness of the importance of a completed primary education and assistance with social 
services.204 In their conclusion, ECtHR held that there are several countries in Europe that do 
not provide adequate education for Romani children. ECtHR held that there are some 
difficulties fulfilling social and educational integration of the Roma community. Despite the 
state’s margin of appreciation there were not sufficient safeguards provided for hindering the 
placement of Romani children in separate classes. By not providing safeguards, the criteria of 
proportionality between measures and the legitimate aim were not fulfilled. No objective and 
reasonable justification for the difference in treatment could be found; therefore ECtHR found 
violations of article 2 of protocol no. 1 in conjunction with article 14 ECHR.205 ECtHR were 
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not unanimous about the violations found in case Oršuš, judges in favour for violation were 
nine to eight. In the dissenting opinion, it was argued that the applicants’ right to education 
were not deprived as the applicants enrolled primary education. Furthermore there was no 
clear disadvantage of the placement in separate classes, whereas indirect discrimination could 
not be maintained. The dissenting opinion relied upon the respondent state’s wide margin of 
appreciation to argue that there was a reasonable and objective justification for the difference 
in treatment. It was argued that ECtHR overstepped its role by overruling the national court’s 
decision and limiting the wide margin of appreciation in the sphere of educational issues.206 
 
In another rather recent case, Horváth and Kiss v. Hungary (case Horváth)207, ECtHR 
followed case law from case D.H. and case Oršuš. In this case, Hungary violated article 2 P1 
ECHR in conjunction with article 14 ECHR for overrepresentation of Roma in special 
schools. ECtHR found indirect discrimination whereby there was a shift of burden of proof to 
the Government. As in many other cases adequate safeguards were not seen as provided, 
especially to consider the special needs of Roma. ECtHR considered it necessary for states to, 
within their positive obligations, guarantee measures taken to eliminate racial segregation in 
the educational sphere. The relevant legislation was also seen as having disproportional 
negative effects on the Roma population.208 
 
4.3 Access to education and non-discrimination in the educational sector in Serbia 
 
As there seems to be a wide protection from discrimination in the educational sphere, 
particularly provided by ECHR, the paper proceeds to present the current situation in Serbian 
schools for Romani children. In the Constitution of RS, everyone is guaranteed the right to 
education. Primary education shall be free and mandatory, secondary education shall be 
free.209 Children are protected from discrimination and shall have equal rights and protection 
regardless of personal characteristics. No differentiation shall occur due to one’s social 
position.210 Everyone shall have the right to education under equal circumstances and in 
accordance with law. There shall be no prevention of entering schools or attendance in class 
or excluding of schools. No categorisation or any other unequal treatment on the ground of 
personal characteristics is allowed.211 National minorities also have the right to education in 
their own language.212 
 
According to an NGO, 87 percent of the Romani children have not completed more than the 
primary education.213 In a survey conducted in a Roma settlement by the Statistical Office of 
the Republic of Serbia and UNICEF, statistics showed that 84.9 percent of those covered by 
the survey of relevant age attended primary school. For secondary school, these numbers were 
only 21.6 percent. Additionally, 77 percent of those entering primary school finish it.214 The 
survey also showed that 40.2 percent of the Roma settlements consists of children under the 
age of 18.215 According to a report from 2011 by European Commission against Racism and 
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Intolerance (ECRI), Roma children faced issues of segregation by being overrepresented in 
special schools and attending segregated schools or classes. In the report it is stated that up to 
80 percent of the total number of children attending special schools in Serbia are of Roma 
origin. Romani children furthermore have high drop-out rates and suffer from discrimination 
in their school attendance, as well as being subjected to lowered criteria. ECRI recommends 
the Serbian authorities to combat all these issues.216 According to a report by several NGO’s 
in Serbia, the legal framework for education has improved in recent years to decrease 
segregation and limit the referral of Romani children to special schools. However, rejection of 
entering school due to no personal documents, segregation and overrepresentation in special 
schools still remains a problem.217 According to the Constitution of RS, any child born in RS 
has the right to citizenship and the right to be registered in the birth register.218 From 2010 
children who do not possess citizenship or children of a vulnerable group and do not possess 
proof of residence or other personal documents, shall have the same right to enrolment in 
preschool education.219 
 
The ECSR has urged Serbia to improve access of education for Roma children, as they 
require particular attention. Improving access does not entail placement of Roma children in 
segregated schools.220 ECSR recommended Serbia to make efforts in providing every child 
with the right to education, prevent discrimination in schools and guarantee Roma children’s 
access to regular classes instead of placement in special schools or classes. Serbia was also 
recommended to make efforts in reducing drop-out rates and increasing school attendance.221 
The system of wrongfully assigning Romani children to special education deprives the 
children of the right to equal treatment, contributing to social exclusion and negatively affects 
the chances for future employment due to insufficient education.222 The Advisory Committee 
of the FCNM has expressed their concerns of a continuing problem of segregation in 
education in Serbia. However, some decrease of Romani children attending special school and 
an increased primary school attendance has been acknowledged.223 In some schools the 
majority of children attending are of Roma origin and there is still an overrepresentation of 
Roma children in special schools. Authorities are urged to take all necessary measures to 
eliminate all types of practices leading to segregation in education. Further measures should 
be taken to improve access to education by assisting children without documentation, improve 
attendance rates and other support such as providing free textbooks.224 
 
The NGO Praxis has concluded their views of the main problems of accessing the right to 
education for Roma in Serbia. These problems are interconnected: poverty, discriminatory 
segregation by attendance at schools mainly attended by Roma children, lack of syllabus in 
mother tongue language, non-implementation of legislation in the area of education, as well 
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as lack of information to Roma regarding the rights they are entitled to.225 Educational 
segregation has the consequences of reduced quality of education, teachers lowering the 
criteria and parents of non-Roma children transferring their children to other schools due to 
the lowered criteria. 226  During their school attendance Roma children suffers from 
discrimination by harassments and mistreatment from teachers, the management and other 
children. According to NGO Praxis, Roma parents rarely report these discriminatory 
measures, due to lack of confidence in the mechanisms provided, fear of retribution and lack 
of recognising discriminatory behaviour as the Roma population expects to be treated 
differently.227  
 
4.4 Discussion of the main obstacles in accessing the right to education  
 
The right to education are extensively covered by international law. ESC provide obligatory 
measures to be taken in order to secure the right to education, such as ensuring effective 
access to education for children in vulnerable situations. There have been several cases before 
ECtHR where states have violated article 2 P1 ECHR in conjunction with article 14 ECHR 
due to discriminatory behaviour of educational segregation of Roma children. The cases 
mentioned have in common the referring to the vulnerability of the Roma community when 
considering the respondent states’ obligation. In the cases presented there has been a lack of 
procedural safeguards provided for the applicants and placement in special schools have 
amounted to indirect discrimination. The shift of burden of proof to the Government in case 
D.H. has enabled a certain relief of the strict rules of providing evidence. ECtHR has urged 
for eliminating the discriminatory treatment of Roma children in several states, although 
admitting that it could be challenging assessing the different lifestyle of the Roma minority. 
ECtHR’s judgments in case D.H. and case Oršuš influenced the outcome of case Horváth. 
The protection from such discriminatory behaviour by authorities has therefore been widely 
established by ECtHR. The justification for a difference of treatment in school for Romani 
children could be seen as stricter after these cases, although the extent of a state’s margin of 
appreciation was challenged in the dissenting opinion of case Oršuš. The judgment of these 
landmark cases has significant importance in effectively combat segregation and providing 
access to quality education for Romani children in the contracting states of CoE.  
 
The Constitution of RS covers the right to education and other domestic legislation widely 
protects children from discrimination by prohibiting difference in treatment on personal 
characteristics and by exclusion. While the legislation are in place, institutional bodies of 
international organisations as well as NGO’s in Serbia, have urged for taking measures to 
eliminate the still on-going practice of educational segregation in special schools and separate 
schools. Measures taken must ensure the right to access of quality education, social inclusion 
of Roma and improving attendance in school. The criticism against Serbia and statistics 
shows that the right to education in practice are not fulfilled in its entirety. Even if there have 
been some improvements, the progress is slow. The high percentage of children in Roma 
settlements showed in the survey above, demonstrate the importance of securing the right to 
education for Romani children. This must be secured in order for children to develop, receive 
knowledge and improving the chances of finding employment in the future. Being adequately 
educated is one of the prerequisite in order for future generations to break out from the 
vicious circle of poverty, inadequate living conditions and discrimination.  
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5 Conclusions 
 
5.1 The extent of protection from discrimination in Serbia 
 
The prohibition of discrimination in the Serbian legislation was first introduced in 2009 and is 
based on ratified international law. It has been acknowledged to be in line with the European 
standards according to EC. The Constitution of RS and the Law on National Minorities 
prohibits racial discrimination against national minorities and acknowledges the special 
protection needed to reach effective equality. Serbia has received criticism for not effectively 
implementing the legislation prohibiting discrimination. The Serbian authorities are to comply 
with their international obligations, as well as the case law stemming from the ECtHR and 
ECSR. An extensive protection from direct and indirect discrimination has been developed 
through case law of ECtHR and ECSR. Article 14 ECHR and article E in the ESC prohibits 
discrimination, these article are not autonomous and could only be applied in conjunction 
with a fundamental right. The adoption of the autonomous general prohibition of 
discrimination in article 1 P12 ECHR has complemented the issue of the non-autonomous 
application of article 14 ECHR. The general prohibition of discrimination may apply to a 
contracting state’s domestic legislation. As Serbia has ratified P12 ECHR, discrimination 
could be found within the Serbian legislation without connection to a fundamental right of 
ECHR. If P12 ECHR were to have further influence in case law, it would be even more 
difficult justifying discriminatory measures against a particular group. With this extensive 
protection of discrimination by international and domestic legislation, there should not exist 
any structurally discriminatory behaviour by the authorities against the Roma community in 
Serbia. 
 
5.2 Discussion about Serbia’s compliance with their international obligations 
 
ECtHR has through case law interpreted the extent of a state’s margin of appreciation, the 
burden of proof and what constitutes evidence for a difference in treatment constituting 
discrimination. ECtHR is not to overtake the role of the national authorities in deciding local 
policies and factors in the best interests of the state’s community. Therefore, a state’s margin 
of appreciation is generally wide in matters of housing and education. As direct 
discrimination and particularly indirect discrimination may be difficult to prove, ECtHR have 
concluded that the rules of evidence may be less strict in certain cases to prove a difference in 
treatment. Depending on the circumstances of a given case, when the applicants have shown a 
difference in treatment, the burden of proof may shift to the Government. ECtHR considered 
in case D.H. that statistics could be sufficient to show a difference in treatment regarding 
indirect discrimination. Additionally, when discrimination is based on ethnicity it amounts to 
racial discrimination, which have been categorised by ECtHR as a particularly severe 
interference. A justification of such discrimination should be interpreted as strictly as 
possible. Racial discrimination could even interfere with human dignity and constitute 
degrading treatment within the scope of article 3 ECHR. A particularly significant factor 
when deciding the extent of a state’s margin of appreciation have been the categorisation of 
Roma as a disadvantaged and particularly vulnerable group in need of special protection 
against discrimination. Special considerations should be taken when taking measures and 
when examining whether a state have operated within their margin of appreciation. The 
categorisation of Roma as vulnerable may entail further prejudices of the Roma community, 
as it may be degrading for Roma individuals to be categorised as a vulnerable group. 
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5.2.1 The right to adequate housing 
 
Systematic forced evictions without providing procedural safeguards could lead to 
discrimination, social exclusion, segregation and inadequate living conditions. ECHR do not 
provide the right to adequate housing explicitly, however article 8 ECHR in conjunction with 
article 14 ECHR has been interpreted as particularly important when there is discrimination in 
the field of segregation of settlements, inadequate housing and forced evictions. The 
numerous Roma settlements that are illegal, still constitutes a home within the definition of 
article 8 ECHR. Any interference with article 8 ECHR must pursue a proportionate legitimate 
aim, it must be necessary in a democratic society, and it must answer to a “pressing social 
need”228. The case law presented shows that losing one’s home is an extreme interference of 
article 8 ECHR, an eviction order is sufficient for interfering with the right to respect for 
one’s home. To provide procedural safeguards is material when deciding the extent of a 
respondent state’s margin of appreciation. Procedural safeguards that are examined are eg if 
the authorities have provided alternative accommodation, considered the special needs of the 
Roma minority, the duration of living in the settlement and properly balancing the competing 
interests. The local interests rarely favours the Roma community. In the cases presented, the 
most common reason for a respondent state’s violation of article 8 and 14 ECHR is lack of 
providing procedural safeguards to those concerned of the eviction. Regarding ESC, Serbia 
has made a reservation against article 31 ESC, which provide the right to housing. However, 
articles 16 and 30 in conjunction with article E in the ESC have through case law been 
interpreted as constituting the right to adequate housing and prohibition of unlawful forced 
evictions. Focusing on social rights, ECSR have interpreted the relevant rights to confer 
obligations on states to effectively take measures protecting vulnerable families from social 
exclusion, segregation, poverty and to provide adequate alternative housing. As in the ECtHR, 
ECSR has found that lack of procedural safeguards is not justifiable.  
 
Serbia has received widespread criticism for the practice of forced evictions and has been 
urged to eliminate this practice. When forced evictions are necessarily conducted they should 
meet international standards. A particular issue for the Serbian Roma community in enjoying 
their right for adequate housing is widespread poverty, that the occupation in the settlements 
are often illegal and that they are subjected to discrimination by the authorities. The number 
of forced evictions of Roma settlement in Serbia are concerning. The processes of forced 
evictions are often discriminatory and may deprive Roma communities of their human 
dignity. In Serbia, there are usually not procedural safeguards provided when forced evictions 
of Roma settlements occurs. Considering the amount of case law from both ECtHR and 
ECSR regarding the right to respect for one’s home and the right to adequate housing, there 
are extended obligatory measures for Serbia in order to fully comply with its international 
obligations. The case law presented in the paper compared with the situation in Serbia clearly 
show that there are similar issues in Serbia as in many of the other CoE states where 
violations were found. The lack of procedural safeguards provided when forced evictions 
occur is particularly difficult to justify in both ECtHR and ECSR. 
 
5.2.2 The right to education 
 
The right to education under article 2 in the additional protocol P1 to ECHR has been 
interpreted through case law to widely provide access to education for vulnerable children. 

                                                
228 The criterion “pressing social need” means that the measure taken is needed for an urgent protection of a 
public interest. 
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The right to education in conjunction with the prohibition of discrimination under article 14 
ECHR also protect children from segregation in ethnic based schools or by being placed in 
special schools. Regarding the right to education in Serbia, the situation for Roma children is 
comparable to the situation of those children in case D.H., case Oršuš and case Horváth. In 
these cases there has been a stricter approach by the ECtHR for justifying a difference in 
treatment of vulnerable Roma children. The burden of proof may shift to the Government and 
there could be less strict evidential rules depending on the circumstances. ECtHR has 
interpreted the scope of justification of a difference in treatment strictly in the cases above, 
particularly concerning difference in treatment based on ethnicity. ECtHR did not considered 
in case D.H. that intellectual tests for placement in special schools were sufficiently adequate, 
neither were parental consent of placement in special schools sufficient. In case Oršuš, 
ECtHR considered that procedural safeguards were not in place to take measures combating 
segregation by special schools. ECtHR concluded that there are some positive obligations for 
states to make efforts providing access to education for everyone. 
 
The Serbian legislation provides protection of vulnerable children from discrimination, 
unequal treatment and exclusion from education. The protection provided by the legislation 
does not however reflect the protection of Roma children in practice. RS have received 
widespread criticism for the practices of ethnic segregation in schools, not sufficiently 
improving access to education or combating low attendance and the continuing discrimination 
of Romani children in schools. As in the cases presented above, Romani children in Serbia 
suffers from widespread indirect discrimination due to segregation in ethnic based schools or 
special schools; this leads to limited access to education, social exclusion and non-adequate 
quality of the education. Additionally they suffer from harassments by teachers and other 
children, high drop-out rates and low rates of school attendance. The Serbian legislation 
provides protection of vulnerable children from discrimination, unequal treatment and 
exclusion from education. The protection provided by the legislation does not however reflect 
the protection of Roma children in practice. 
 
5.2.3 Final thoughts 
 
“Are Serbia’s international obligations under ECHR and ESC met in order to respect the 
right to adequate housing and providing the right to education without discrimination to the 
Roma community?” 
 
The domestic legislation of Serbia has a clear international character where compliance with 
ratified international treaties, protection of human and minority rights, and protection of the 
rights of national minorities are repeatedly mentioned. The case law presented in the paper 
shows that it is not sufficient for a state to only refrain from violating article 8 ECHR or 
article 2 P1 ECHR. Some international obligations are to be conducted in order to provide 
access to the right in question. There are in general a wide margin of appreciation for states in 
deciding policies regarding housing and education. However, in order to justify an 
interference with a fundamental right or a difference in treatment, case law have shown that 
providing procedural safeguards is material for the interference to fall within the respondent 
state’s margin of appreciation. The categorisation of Roma as a vulnerable group has resulted 
in obligations to consider their special needs in measures taken. Additionally, racial 
discrimination is particularly difficult to justify. The fact that neutral legislation, measures or 
a de facto situation could constitute indirect discrimination if it has disproportional negative 
effects on a specific group is also particularly important.  
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Serbia has currently not faced ECtHR or ECSR for any accusations of not complying with the 
ratified international law regarding the issues covered by the paper. Therefore, it is uncertain 
whether Serbia fully complies with their international obligations. However, Serbia rarely 
seems to provide adequate procedural safeguards when segregation by forced evictions or 
placement in separate schools occurs. Serbia does not provide effective measures to eradicate 
inadequate living conditions due to the practice of systematic forced evictions. Neither do 
Serbia effectively and equally provide access to quality education for Roma due to the 
continuation of educational segregation. By comparing relevant case law and the criticism 
from noteworthy institutions with the practices of the Serbian authorities and the situation for 
Roma in Serbia, there are indications that Serbia would find difficulties justifying the 
difference in treatment of the Roma community in accordance with ECHR and ESC. If Serbia 
would face ECtHR a violation of a fundamental right in conjunction with the prohibition of 
discrimination would possibly be found.  
 
5.3 Discussion about the international obligations’ sufficiency to hinder discrimination 
 
“Are Serbia’s international obligations sufficient for hindering the structural discrimination 
of Roma in Serbia?” 
 
The right to adequate housing and right to education are widely protected in the contracting 
states of CoE. The international obligations therefore seem to be sufficient to hinder a 
structural discrimination in Serbia. However, the structural discrimination of Roma in Serbia 
occurs within the territory of RS, by domestic law and by Serbian authorities; therefore, in 
order to assess whether the international obligations of which Serbia is to comply with is 
sufficient to hinder the structural discrimination, considerations must be given to the 
compliance with their international obligations, domestic law and the actual situation in 
Serbia for the Roma community.  
 
As seen from the previous section, it is uncertain whether Serbia fully complies with their 
international obligations under ECHR and ESC. In the areas where the Roma community are 
structurally discriminated, there are international obligations for Serbia to at least eliminate 
discrimination and providing Roma’s access to basic rights under ECHR and ESC. There 
have been some legislative changes, which show that Serbia progressively somewhat 
improves the situation for the Roma community. However, the progress is slow for effectively 
reducing discriminatory measures. This may be a consequence of a lack of political will to 
prioritise such issues. Much of the progress made in improving the situation for the Roma 
community in Serbia, seems to be a part of the desire to become a member of the European 
Union as the European Commission among others demands an improvement of Romas’ living 
conditions. This questions the genuineness of the little political will for change that seems to 
exist. 
 
Despite the wide protection of Roma as a national minority in domestic legislation, Roma still 
suffer from widespread discrimination in Serbia. Serbia has received widespread criticism for 
not adequately applying domestic legislation, such as the legislation on prohibition of 
discrimination from 2009. The conflicts in Kosovo and the former Yugoslavia in the 1990’s 
rendered in many Roma becoming IDP and stateless persons. Many IDP primarily from 
Kosovo, commonly lack identification documents rendering in difficulties accessing a Serbian 
citizenship. By not having citizenship, an individual risk becoming legally invisible. When an 
individual of a vulnerable group are legally invisible, it is likely that there is a minimal 
amount of enjoyment of social and economic rights. 
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5.3.1 Final thoughts 
 
There seems to be a vicious circle beginning with widespread poverty and housing in 
segregated illegal settlements, this taken together with the discrimination by the Serbian 
authorities leads to segregation and social exclusion. Discrimination by forced evictions 
hindering accessing adequate housing. Ethnic segregation in schools is discriminatory and 
hinders the full access to quality education. In order for the Roma community to break out 
from the vicious circle of poverty and being subjected to discrimination, there is a need of a 
structural change. Indisputably, the Serbian authorities must effectively apply the domestic 
legislation to protect Roma from discrimination in the widest range. The Serbian authorities 
must also comply with their international obligations and follow the case law stemming from 
the ECtHR and ECSR. Some introductory solutions is eliminating the systematic practice of 
forced evictions, legalising the informal settlements, and introduce legislation prohibiting 
forced evictions and providing the right to adequate housing. 
 
The lack of fully implementing the domestic legislation is of particular concern. The Roma 
community must have access to the most basic human rights without discrimination. To 
answer the question, Serbia’s international obligations should be sufficient to hinder structural 
discrimination, however the reality shows that partial compliance are not sufficient to 
eliminate the structural discrimination of Roma in Serbia. The international obligations could 
never be sufficient if Serbia do not comply with them. When an eviction order was set up for 
a forced eviction of the Grmeč-settlement, there was an interim measure application sent to 
ECtHR. Due to the consequences it would cause, the local authorities did not pursue the 
forced eviction. This shows the influence of a state’s ratification of ECHR and the result of 
Serbia’s international obligations as a contracting state to CoE. A judgment from ECtHR 
finding a violation against Serbia would possibly have some impact in at least decreasing the 
widespread practices of discrimination of Roma. As long as there are no cases against Serbia 
but only criticism and recommendations without severe consequences, the future remains 
uncertain for the Roma community in Serbia. 
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