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Abstract  

There has been a long discussion regarding the interplay between the free movement 

provisions of persons and national direct tax laws concerning international double taxation in 

the European Union. The European Union is pushing for the enjoyment of the free 

movements, but is at the same time not having the peoples best interest in mind when missing 

clear legislation on the matter helping to eliminate double taxation. Double taxation can occur 

when for example an individual is working in another Member State of the European Union 

than his own home of residence and can as a consequence of this, be taxed twice on the same 

declared income. Because there is no clear legislation concerning this matter, the European 

citizens are still at risk of being double taxed as a result of the enjoyment of the free 

movements within the European Union. This is a complex issue that involves both national 

and European Union law to cooperate as well as the double taxation treaties which also play a 

certain role. However, there is no specific legislation today, like the former Article 293 in the 

EC Treaty which clearly stated how the European Union Member States shall enter 

negotiations with each other to eliminate double taxation. The research questions of this 

bachelor thesis were therefore mainly to try to get a better understanding of why this 

provision was repealed and how double taxation has been avoided since. The scope of my 

study has therefore been to observe this problem that the European citizens risk facing every 

day focusing specifically on the group of workers. The legal dogmatic method has been used 

through an analysis of relevant legal sources, hopefully making the thesis rich on legal facts 

and case-law of the European Court of Justice.  
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1 Introduction  

 
1.1 Aim and Research Questions  

The enjoyment of the free movement provisions provided for the EU citizens, can conflict 

with the idea of abolishment of international double taxation. While a worker is for example, 

living in another EU Ms than his own home of residence, he is at the same time enjoying his 

right of free movement of persons, but is also at a risk of being taxed twice. This can be a 

negative consequence coming from today’s mobilization of people and enjoyment of the 

rights provided for under EU law. Another complication to the issue of double taxation of 

individuals is the inherent tax sovereignty that the EU Ms enjoy. The national tax sovereignty 

can at first thought not perceive as causing hindrance for the avoidance of double taxation but 

it is together with the absence of a clear legislation on the issue, resulting in individuals being 

double taxed without it being solved at the EU level. This bachelor thesis has therefore 

analyzed how the interplay between several different free movement provisions of persons1 is 

functioning with the risk of double taxation of individuals in the EU now that the former 

Article 293 EC is abolished. The main research questions have involved discussions on: the 

relevant European Union competences regarding tax powers, the sovereignty of the European 

Union Member States concerning taxation, the specific provisions regulating the free 

movement of persons and the risk of double taxation of individuals, and lastly, the question if 

there is an obligation for the abolition of double taxation within the European Union. I have 

specifically focused on the former Article 293 EC Treaty when discussing the issues of 

double taxation on a more general basis, trying to get a better understanding for why there is 

no legislation regulating the abolition of double taxation after the repeal of this mentioned 

provision. Besides discussing if there was an obligation for avoidance of double taxation 

under Article 293 EC Treaty, the same questions were discussed concerning the potential 

obligation to avoid double taxation under the EU free movements.  

     

1.2 Delimitations  

In the first chapter of this bachelor thesis, when discussing the competences of the EU, the 

Doctrine of Implied (External) Powers within the EU has been excluded. This exclusion was 

made because of the intention of keeping the focus on the different categories of Union 

competences, in which the conferred powers to the EU by the Ms and the shared powers 

between these two were especially discussed. From the research of EU freedoms, other free 

movements besides the free movement of persons under EU law have not been observed. This 

is simply because I find the free movement of persons to be the most interesting EU freedom 

under which double taxation can occur. I also believe that this specific freedom is of most 

relevance for the EU citizens that are mobile and searching for jobs in another Ms than that of 

their own state of residence. Therefore, focus has been paid on the double taxation of 

individuals in the EU and not corporations. From this exclusion, another delimitation has been 

made on what type of taxes the individual is required to pay. In this bachelor thesis, the 

purpose has been to concentrate solely on the direct taxes for income of workers. If I was to 

expand the aim of the research to go beyond the mentioned delimitations, I believe that there 

would be a risk of losing the focus of the whole research which is the free movement 

                                                           
1 These free movement of persons provisions can be found in: Consolidated version of the Treaty on European 

Union [2007] 2008/C 115/01 Article 3.2; Consolidated version of the Treaty on the Functioning of the European 

Union [2007] 2008/C 115/01 Article 21; and Charter of Fundamental Rights of the European Union 

[2012] 2012/C 326/02 Article 45.  
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provisions for workers and the double taxation of individuals in the EU. Lastly, minor 

delimitations besides the above mentioned can be found in the footnotes.  

 

1.3 Legal Methodology and Selected Materials  

The method used for the research of this bachelor thesis has been the legal dogmatic method 

which strives for clarity in the law through observation and interpretation of relevant legal 

sources.2 This method has been the best choice for my research questions because it requires a 

critical research and an understanding of what the actual problems are and how they are 

covered and treated in the sources. Whilst writing, I have tried to be bound by the facts of the 

sources, but also use “free” argumentation which means not saving all my reflections for the 

last chapter left for conclusions. I further find the legal dogmatic method to be suiting for my 

research questions because the need of variety of different legal sources. It gives the bachelor 

thesis more depth because of various perspectives and understandings including my own. 

Further, this specific legal method requires an open analysis of all legal sources. This makes it 

easier to understand both the writer but also the facts from which one cannot escape from 

when writing a theoretical thesis. Even though I have tried to use as many relevant legal 

sources as possible, the research questions I have tried to get a better understanding for are 

mostly covered in the EU law and case-law from the European Court of Justice and that is 

why these specific sources have taken the most place.  

     

 

2 European Union Law  

 
2.1 The Competences3 of the European Union  

Before the discussion on how the European Union (EU) handles the question of double 

taxation due to the free movement of persons, the competences of the EU must be properly 

observed. Beginning with the competence to legislate and adopt law. A Member State’s (Ms) 

parliament generally needs to “justify” its acts that it legislates before it adopts it in the 

national law. Why this is important is because the power to legislate is inherent in the idea of 

a sovereign parliament, in a “sovereign state”, meaning that it is traditionally seen that a Ms is 

considered to enjoy competence to legislate and adopt its own national law. However, the EU 

is neither “sovereign” nor a “state” which means that its powers are, unlike the Ms, not 

inherent powers.4 The EU is based on the idea of a limited government which means that it 

was not considered to be a sovereign entity having solely legislative competence but rather a 

co-operation between the Ms. The division of the legislative competences between the EU 

and the Ms is a general rule for the functioning of the European Union. It is further a matter 

for the EU law and the EU Treaties to determine which field it governs and what legal effect 

it shall have.  

    Article 1 in the Treaty on European Union (hereinafter TEU) states that the Ms shall 

establish among themselves a EU on which the Ms confer competences to attain objectives 

they have in common. This specific article was established for what can be seen as mutual 

understanding between the EU and the Ms to help each other out to reach goals that will 

                                                           
2 Mark Van Hoecke, Methodologies of Legal Research: Which Kind of Method for What Kind of Discipline? 

(Hart Publishing 2011).  
3 From this chapter, the Doctrine of Implied (External) Powers within the EU has been excluded because of the 

lack of relevance for the thesis.  
4 Robert Schütze, An Introduction on European Law (2nd edition, Cambridge University Press 2015) 65.  
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develop a brighter future for the EU citizens. A growth from Article 1 TEU can be seen in the 

principle of conferral which the EU enjoys and is written in Article 5(2) TEU stating that “the 

Union shall act only within the limits of the competences conferred upon it by the Member 

States in the Treaties to attain the objectives set out therein”. The Ms delegate some of the 

powers to the EU which can only act on the powers that are conferred to it by the Ms. These 

competences are found in the EU Treaties (TEU and TFEU). Further, Article 5(2) TEU 

establishes what one might consider even more relevant for this discussion, namely that the 

“competences not conferred upon the Union in the Treaties remain with the Member States”. 

Competences are given to the EU in various provisions stated in the European Treaties but 

there is no single list containing all the EU “competences” for which the Treaties provides for. 

Each policy area contains at least one provision on which the EU legislation can be based.5 

The conferred competences are thus limited in distinct policy areas. In short, the presumption 

of competence lies with the Ms and the EU solely enjoys the powers which are granted to it 

by the Treaty.    

    Besides these special competences granted by the Treaties within each policy area, in 

addition the EU legislator also enjoys two general competences that can be found in Article 

114 and Article 352 in the Treaty on the Functioning of the European Union (henceforth 

TFEU). Article 114 TFEU establishes the Union’s “harmonization competence” and Article 

352 TFEU constitutes the Union’s “residual competence”. The harmonization competence is 

set for the EU to adopt measures for the approximation of national laws “which have as their 

object the establishment and functioning of the internal market”.6 The residual competence 

stands for the most general competence within the EU Treaties and can be used in two ways. 

The first being the employment in a policy title in which the EU already has a specific 

competence but where this specific competence is deemed insufficient to achieve a certain 

objective. The second can be used to develop a policy area that within the EU Treaties, does 

not have a specific title.7  

    There are further different categories of EU competences. The categories consist of: 

exclusive competences, shared competences, coordinating competences and lastly, 

complementary competences.8 Article 3 to 6 TFEU correlate the different EU policies to a 

specific competence category. Exclusive competences can be found in Article 3 TFEU9 and it 

declares that only one governmental level is entitled to act autonomously. In the EU order, 

this means that only the EU is entitled to legislate and to adopt legally binding acts. The Ms 

are only enabled to act “if so empowered by the Union or for the implementation of Union 

acts” as explained in Article 2(1) TFEU. Article 4 TFEU regulates the shared competences 

which are the “ordinary competences of the EU”. Shortly, the EU competences will be shared 

unless the EU Treaties expressly provide otherwise. In other words, within shared 

competences, “the Union and the Member States may legislate” as stated in Article 2(2) 

TFEU but according to the same formulation, both appear to be prohibited from acting at the 

                                                           
5 In regards to taxation, the provisions for direct taxation (Article 115 TFEU), indirect taxation (Article 113 

TFEU) and the former Article 293 EC for the abolition of double taxation.  
6 Robert Schütze, An Introduction on European Law (2nd edition, Cambridge University Press 2015) 71.  
7 Id 74.  
8 Article 2 TFEU distinguishes between various categories of EU competences.  
9 Article 3(1) TFEU mentions five policy areas for where the EU has exclusive competences, namely: (a) the 

customs union; (b) the establishment of the competition rules necessary for the functioning of the internal 

market; (c) monetary policy for the Member States whose currency is the euro; (d) the conversation of marine 

biological resources under the common fisheries policy; and (e) the common commercial policy. Article 3(2) 

TFEU also gives the EU “exclusive competence for the conclusion of an international agreement when its 

conclusion is provided for in a legislative act of the Union or is necessary to enable the Union to exercise its 

internal competence, or in so far as its conclusion may affect common rules or alter their scope”.  
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same time.10 Coordinating competences are defined in Article 2(3) TFEU and “economic 

policy”, “employment policy”, and “social policy” can be found in Article 5 TFEU. From 

these two articles, one may deduce that the EU has competence to provide “arrangements” for 

the Ms to in a coordinated manner and exercise their competences. Lastly, complementary 

competences are regulated in Article 6 TFEU and even if not explicitly used in Article 2(5) 

TFEU, it seems to be the most proper way to refer to “actions to support, coordinate or 

supplement the actions of the Member States”.11  

    To conclude the research findings regarding the competences of the EU, one can once again 

mention that the EU is unlike the Ms not a sovereign State that enjoys inherent competences 

but is rather a Union that has competences that are “enumerated” competences conferred by 

the EU Treaties.  For each EU policy area, there is a specific competence that could be limited 

but with the use of a theological interpretation by the EU legislator, the powers, or 

competences, could be used widely. The EU also take great usage from its general 

competences (Article 114 and 352 TFEU) that horizontally cut across many substantive 

policy areas. This has resulted in new or other policies that were not expressly mentioned in 

the EU Treaties but has through these articles been developed.12 Competences regarding 

taxation will be discussed below where questions concerning national tax sovereignty will be 

weighed against EU’s involvement in the exercise of national tax powers.  

 

2.2 The Sovereignty of the European Union Member States concerning Taxation   

It can be read in the case Van Gen den Loos that:   

The Community constitutes a new legal order of international law for the benefit 

of which the states have limited their sovereign rights, albeit within limited fields, 

and the subjects of which comprise not only Member States but also their 

nationals. Independently of the legislation of Member States, Community law 

therefore not only imposes obligations on individuals but it also intended to confer 

upon them rights which become part of their legal heritage.13  

    After this case statement, it is clear to say that the EU is a new legal order which is to be 

respected and followed in limited fields to different extents. But could it be said that the EU 

legal order after this case statement is incomparable? Because the Ms have limited their 

sovereign rights in certain fields, giving the Ms and their nationals both obligations and rights, 

one can think that the EU legal order is above the national legal orders of the Ms. But the 

question is if that could be said to be the answer covering all fields including taxation. The 

establishment of the EU had a big impact on the national tax systems of the Ms whereas the 

national tax rules must comply with the EU law.14 Even though each Ms has its own tax 

system, EU tax law, tax treaties, and national laws, all belong to the national tax system of a 

Ms. According to the principle of autonomy, the national tax systems are separate but still in 

connection to one another and to the EU, but which are the combined or separate efforts to 

eliminate double taxation? The sovereignty of the Ms deriving from every Ms national tax 

                                                           
10 Robert Schütze, An Introduction on European Law (2nd edition, Cambridge University Press 2015) 82-86.  
11 Id 86-87.  
12 Id 88-89.  
13 Case 26/62 Van Gend en Loos [1963] 12.  
14 According to Case 106/77 Simmenthal [1978] para 21, every national court must in a case within its 

jurisdiction, apply EU law in its entirety. A national court must automatically refuse to apply any national law 

which is contrary to EU law and not least, the legal order applicable in the territory of each of the Ms also must 

preclude the valid adoption of new national legislative measures if they would be incompatible with the 

Community provisions.  
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system conflicts as already mentioned with the issue of double taxation. A multilateral tax 

convention has never been created by the Ms which can be perceived as strange considering 

that the Ms have joined many multilateral agreements on other business issues. However, 

there might be a reason for why there is no consensus on the issue. This is namely because 

state’s taxing ability is central to its sovereignty. However, although direct taxation falls 

within the Ms competence, this competence must be exercised consistently with EU law.15 So 

even though there are some areas of international relations for where the Ms may be willing to 

sacrifice some of their sovereignty for the benefits in a longer term, taxation has yet not been 

one of them. The nature of the EU has been a long debated issue leaving the multilevel 

governance as the consensus model today. EU is mostly seen as dealing with mainly the 

market integration but leaves as already mentioned, the taxation to the Ms. However, even if 

the EU has no direct power to tax, it is still somehow involved in the taxation. For example, 

the EU at a large extent constrains the Ms tax base, tax rates, and their tax systems. What can 

be concluded is that the EU does not only regulate markets which is what is firstly thought, 

but also taxation which is one of the core political issues in each Ms. This results in a 

combination of the European regulation concerning taxation and the maintenance of Ms 

power to tax as a significant characteristic of multilevel governance within the EU.  

    In the opinion of Genschel and Jachtenfuchs, the concept of multilevel governance does not 

provide answers for all questions regarding the relationship between the EU and the Ms. In 

their opinion, the usage of this concept compromises two different meanings. Multilevel 

governance is firstly seen as a gradual practice of sharing the power between levels of 

governance. The second meaning of the concept of multilevel governance gives the EU a 

specific form of power sharing leading to the competence to regulate the markets but at the 

same time it leaves significant political tasks such as taxation, to the Ms to regulate. Thus, 

independently from the position within the large multilevel governance, the EU does not 

enjoy power of direct taxation but rather has some regulatory power over Ms national 

taxation. The EU has strong regulatory control over taxation and it does not leave the whole 

taxation competence solely for the Ms to regulate on their own. It is implied by the EU’s 

competence for the internal market. How this is possible is because these “results” of the EU 

having some impact on the Ms taxation, goes beyond the mere field of taxation but reaches 

into issues regarding politics and redistribution as well. These policies are still carried out by 

the Ms operationally but the EU strongly regulates the terms of what the Ms can and cannot 

do. In other words, the Eu has the power to intervene in national policies which create internal 

frontiers that are to be abolished in the internal market. So, it is for the EU to keep the internal 

market and the free movements therein complete. The result from this is the fact that the Ms 

are therefore neither strengthened nor weakened because of the European multilevel 

governance but becomes a part in a larger regulatory structure instead.16  

    Taxation is a field which distinguishes from other policy fields. The power to tax is 

believed to be a characteristic of the modern state making it different than other forms of 

political organizations. The level and structure of such revenue as taxation, determines the 

current situation and future of a state. Changes of the state are reflected and often also caused 

by changes in taxation because the power to tax is so important and fundamental to the 

sovereign state.17 Since the various freedoms of movement constitute the major tax bases of 

the Ms, the regulatory power that the EU enjoys amounts to a broad mandate covering all 

                                                           
15 Case C-298/05 Columbus Container Services BVBA & Co. v Finanzamt Bielefeld-Innenstadt [2007] I-10451 

para 28.  
16 Philipp Genschel and Markus Jachtenfuchs, ’The Fiscal Anatomy of Multilevel Governance: The EU and the 

Regulation of Taxation’ [2009] 1-3 & 12.  
17 Id 7.  
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large taxes. The EU institutions18 have used this broad mandate to assert control over national 

taxation whereas the Ms continue to levy taxes but the EU institutions increasingly shaping 

them. For the EU to be able to shape the taxes, the secondary tax legislation of the EU 

Commission and the EU Council is important as well as the case law of the European Court of 

Justice (ECJ). These two instruments are of growing usage and they are constraining the 

effect on national taxation.19  

    An interesting question is how does state’s sovereignty in regards to taxation comply with 

the principles of EU law. The principle of supremacy of EU law is understood in the case 

Costa v Enel, as having precedence over national law because EU law has a special and 

original nature.20 It further prevails over all domestic law regardless what type. EU law have 

primacy over the Ms law and the national courts of the Ms are obliged to apply the EU law in 

case of a law-conflict.21 According to Declaration no. 17 attached to the Lisbon Treaty 

concerning primacy,22 “it results from the case law of the Court of Justice that primacy of EC 

law is a cornerstone principle of Community law”. This Declaration further states that the fact 

that the principle of primacy will not be included in the future treaty, does not mean that the 

existence of this principle will disappear or that the existing case law from the Court of 

Justice, will in any way change.23 However, these principles should only be applied in cases 

where the national rules or competences conflict with the EU law or exclusive competences 

that are not shared with the Ms. A principle that should always be observed is the principle of 

proportionality regulated in Article 5(4) TEU. This principle mentions that the Union’s 

involvedness should be in proportion to the aim of the Treaties and one may interpret this to 

include the regulatory power the EU enjoys when it comes to the multilevel governance 

concerning taxation. The EU shall not be involved in certain fields just because it can, it shall 

instead stand in proportion to the aims of the EU Treaties where it is necessary.24  

    Concluding the preliminary remarks in this chapter, the power to tax is within the powers 

of a Ms resulting from the fact that it is a fundamental part of State sovereignty. Direct 

taxation is a competence that each Ms national tax system enjoys even though the EU has 

some involvement in the regulation of the taxation because of the European multilevel 

governance. Why the division of competences is important to recognize is amongst other 

reasons, because Ms shall be prepared to always deal with internal and external threats to their 

existence as states. To be able to deal with these threats, the Ms must have access to treasure 

which leads to the observation that the power to tax is an instrument of economic and social 

policy which is significant. This instrument may be guarded against outside interference and 

that may be a reason for why governments have pushed on the importance of tax matters for 

national sovereignty.25 In short, the Ms enjoy sovereign tax competence but with certain 

involvement, even if indirectly, by the EU.  

 

 

 

                                                           
18 The EU’s institutions can be found under Article 13 TEU.  
19 Philipp Genschel and Markus Jachtenfuchs, ’The Fiscal Anatomy of Multilevel Governance: The EU and the 

Regulation of Taxation’ [2009] 12-13.  
20 Case 6-64 Costa v Enel [1964] 594.  
21 Lars Pelin, Internationell skatterätt i ett svenskt perspektiv (5th edn, Studentlitteratur 2011) 126.  
22 Consolidated version of the Treaty on the Functioning of the European Union - DECLARATIONS annexed to 

the Final Act of the Intergovernmental Conference which adopted the Treaty of Lisbon, signed on 13 December 

2007 - A. DECLARATIONS CONCERNING PROVISIONS OF THE TREATIES - 17. Declaration concerning 

primacy, Document 12008E/AFI/DCL/17.  
23 Id.  
24 Lars Pelin, Internationell skatterätt i ett svenskt perspektiv (5th edition, Studentlitteratur 2011) 123.  
25 Jukka Snell, ‘Non-discriminatory Tax Obstacles in Community Law’ (2007) vol 56 ICLQ 356.  
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2.3 The Free Movement of Persons  

The main objective of the free movement of persons (workers and self-employed persons) is 

to provide the citizens of the EU to move and reside freely within the borders of the Member 

States of the Union. European citizens enjoy broad and equal rights resulting from our 

“belonging” to the EU. The free movement of persons was firstly established by the Treaty of 

Maastricht in 199226, and is the basis or foundation of the EU citizenship. However, before 

the establishment by the Treaty of Maastricht, there were firstly other provisions covering this 

subject in the 1957 Treaty establishing the European Community27. The difference between 

the ECT and the Treaty of Maastricht is that the first mentioned Treaty covered the subject 

from a perspective of individuals as employees or service providers making the provisions 

focus on the free movement of workers and freedom of establishment. The Treaty of 

Maastricht on the other hand, focused on the EU citizenship to be enjoyed by every national 

of the Ms, thus introducing the free movement of persons as it is known today. Important to 

mention is also the Schengen agreements28 which were a significant milestone in the 

establishment of an internal market29 including the free movement of persons. The Schengen 

area’s achievements include amongst other, the abolition of internal border controls for all 

persons as well as measures to strengthen and harmonize external border controls.30 After the 

Schengen agreements, there was the adoption of Directive 2004/38/EC31 which provided the 

right of EU citizens and their family to move and reside freely within the borders of the 

Union. The EU had on its agenda to transform the Community into an area where there was 

freedom and mobility available for all its citizens. This was reached by adopting a few 

different directives32 in 1990 with the view of granting residence rights to not only workers 

but to persons generally. Besides these mentioned directives, Directive 2004/38/EC was 

adopted for not only the citizens of the Union and their family members to move and reside 

freely within the territory of the Ms, but also to consolidate the legislation and the case-law on 

this subject. Also, there are principles within the internal marker regulating for the benefit of 

the people. The principle of non-discrimination could for example in this context be used 

stating that Ms shall not discriminate nationals of other Ms that are exercising some type of 

                                                           
26 Consolidated Version of the Treaty of Maastricht [1992] C 325/5; 24 December 2002.  
27 Consolidated Version of the Treaty Establishing the European Community – The Treaty of Rome [1957].  
28 That is: The Agreement proper of 14 June 1985, and the Convention implementing the Schengen Agreement 

(signed on 19 June 1990 and entered force on 26 Mach 1995). Currently there are 26 full Schengen members, 

including 22 EU Ms plus Iceland, Liechtenstein, Norway and Switzerland which have associate status and some 

other countries that have some type of special agreement concerning the Schengen area’s achievements and body 

of law as well as countries that are due to join. See European Parliament At your service, ‘Fact Sheets on the 

European Union: Free movement of persons’ (European Parliament) 

<http://www.europarl.europa.eu/atyourservice/en/displayFtu.html?ftuId=FTU_2.1.3.html> accessed March 31, 

2017.  
29 What constitutes the ’internal market’ is explained in Article 26(2) TFEU, reading as follows: ”The internal 

market shall compromise an area without internal frontiers in which the free movement of goods, persons, 

services and capital is ensured in accordance with the provisions of the Treaties”.  
30 Convention Implementing the Schengen Agreement of 14 June 1985 between the Governments of the States 

of the Benelux Economic Union, the Federal Republic of Germany and the French Republic, on the Gradual 

Abolition of Checks at their Common Borders ("Schengen Implementation Agreement") [1990].  
31  European Union, Directive 2004/38/EC of the European Parliament and the Council of 29 April 2004 on the 

right of citizens of the Union and their family members to move and reside freely within the territory of the 

Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 

72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, 29 April 

2004, 2004/38/EC.  
32 The directives were: Council Directive 90/365/EEC on the right of residence for employees and self-employed 

persons who have ceased their occupational activity; Council Directive 90/366/EEC on the right of residence for 

students; and Council Directive 90/364/EEC on the right of residence (for nationals of Member States who do 

not enjoy this right under other provisions of Community law and for members of their families).  
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economic activity in their territory. There shall in other words not be any discrimination based 

on the nationality of persons. The principle of equal treatment could be a natural outcome of 

the principle of non-discrimination meaning that for example, a national of a Ms should be 

able to conduct an economic activity in another Ms under the same conditions that are 

imposed on the nationals of that specific Ms. Thus, national rules that are discriminatory for 

nationals of other Ms, are restrictions to the free movement of persons.33 One may wonder 

what happens if a national rule restricts one freedom such as the free movement of persons. In 

some cases, there might be a justification for it under the express derogations written the 

TFEU34 or unwritten grounds that have been developed by the ECJ.  

    Further, there was a need for a new comprehensive directive which would encourage EU 

citizens to enjoy their right of free movement to its fullest and to cut back administrative 

formalities to a minimum making it easier for the exercise of this specific right. Nevertheless, 

problems with the implementation of Directive 2004/38/EC continue to exist notwithstanding 

the importance of this right. Why this Directive is put up with obstacles is not only because it 

is hindered with problems of serious shortcomings in implementation, but also because of the 

controversy steaming from obstacles of the free movement. The EU Parliament is eager to 

uphold the right of free movement and has this far played a significant role making this right a 

core principle of the EU. In a resolution35 on respect for the fundamental right of free 

movement in the EU, the EU Parliament urges the Ms to comply with the EU Treaty 

provisions36 governing the law of freedom of movement as well as to ensure that the 

principles of the fundamental right of freedom and equality are upheld for all, and in all Ms. 

Not least, the EU Parliament calls on the Ms to make sure that the relation to employment, 

working conditions, social and tax benefits etc. is functioning in a proper order.  

    Article 45 TFEU is the single provision in the Treaty containing national restrictions and 

possible justifications to the free movement of workers. This provision has been given direct 

effect within the EU37 which means that individuals can invoke European rights in national 

courts. What is a relevant to ask concerning Article 45 TFEU, is what defines a “worker” or 

what falls within the personal scope of this Article.38 The Court of Justice (henceforth ‘the 

Court’) has held to alone have interpretive power to determine the scope of the term 

“worker”. The Court held:  

If the definition of this term were a matter within the competence of national law, 

it would therefore be possible for each Member State to modify the meaning of 

the concept of “migrant worker” and to eliminate at will the protection afforded 

by the Treaty to certain categories of persons.39   

    The Court stressed on the concept of “worker” to be a European legal concept on the 

contrary to who is to be considered a national which is a matter for the Ms to decide. Why the 

Court stressed on this matter is because “the Treaty would be frustrated if the meaning of such 

                                                           
33 Article 45 TFEU prohibits from discrimination against or imposition of restrictions on workers.  
34 Express derogations for workers could be found under Article 45(3)-(4) as well as under Article 21(1) TFEU.  
35 European Parliament resolution of 16 January 2014 on respect for the fundamental right of free movement in 

the EU [2014] 2013/2960.  
36 Consolidated version of the Treaty on European Union [2007] 2008/C 115/01 Article 3.2; European 

Union, Consolidated version of the Treaty on the Functioning of the European Union [2007] 2008/C 115/01 

Article 21; and Charter of Fundamental Rights of the European Union [2012] 2012/C 326/02 Article 45.  
37 Case 41/74 Van Duyn v. Home Office [1974] ECR 1337 paras 6-7.  
38 The discussion on what defines a ”worker” within this chapter will be the only focus as the primary 

beneficiary of Article 45 TFEU, excluding the additional types of classes of persons and a worker’s family 

members which in EU legislation on the matter, is equally entitled.  
39 Case 75/63 Hoekstra (née Unger) v. Bestuur der Bedriifsvereniging voor Detailhandel en Ambachten [1964] 

ECR 177 184.  
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a term could be unilaterally fixed and modified by national law”.40 In Lawrie-Blum41, the 

Court gave the concept of “worker” a generously broad definition. The basic feature was “that 

for a certain period of time a person performs services for and under the direction of another 

person in return for which he receives remuneration”.42 But what form of remuneration is 

required for it to fall within the scope of Article 45 TFEU? The Court has in the case Levin43 

defined a “worker” as a person remunerated for an “effective and genuine” activity.44 A 

further question may be, because of the latest answer, what happens to the people who cannot 

support themselves in the host State? Even where a person needs financial assistance from the 

State to supplement his or her income, the Court insists that this would be irrelevant for the 

status as “worker” with the criterion that the person was engaged in an effective and genuine 

activity to begin with.45 So the Court’s definition of the term “worker” brought a broad 

personal scope to Article 45 TFEU which included even the “quasi-workers” (people 

searching for future employment or persons who has engaged in past employment).46 Further, 

the free movement of workers is a fundamental right within the EU and must for that reason 

be interpreted broadly. While the Court has recognized the personal scope of Article 45 TFEU 

and that job-seekers shall fall within this scope, it also accepted that the mobility of these job-

seekers would not be undermined by national measures offering “a reasonable time” to find 

work.47 A period of six months is considered reasonable but there is no specific time limit 

because of the absence of Union harmonization on the matter.48 Important to add is thus that 

the job-seeker could not be forced to leave the territory of the host Ms “if after the expiry of 

that period the person concerned provided evidence that he is continuing to seek employment 

and that he has genuine chances of being engaged”.49  

    Interesting to research is also which rights the workers are entitled to enjoy based on 

Article 45 TFEU and the EU legislation. It is stated in the Article’s second paragraph that “the 

abolition of any discrimination based on nationality between workers of the Member States 

about employment, remuneration and other conditions of work and employment” and further 

in the Article’s third paragraph that this “shall entail the right” to move freely and to stay 

within the territory of a Ms and to accept offers. These rights are further recognized and 

regulated by Directive 2004/3850 and Regulation 492/2011 (henceforth, the ‘Regulation’)51. 

Article 7(1) of the Regulation regulates different forms of direct and indirect discrimination 

and 7(2) sets out the equal rights for migrant workers. The workers are under this Article 

granted “the same social and tax advantages as national workers”.52 “Social advantages” has 

                                                           
40 Ibid.  
41 Case 66/85 Lawrie-Blum v. Land Baden-Württemberg [1986] ECR 2121.  
42 Id para 17.  
43 Case 53/81 Levin v. Staatssecretaris van Justitie [1982] ECR 1035.  
44 Id paras 15-17.  
45 Case 139/85 Kempf v. Staatssecretaris van Justitie [1986] ECR 1741 para 14.  
46 Article 45(3)(d) TFEU mentions the right ”to remain in the territory of a Member State after having been 

employed in that State, subject to conditions which shall be embodied in regulations to be drawn up by the 

Commission”.  
47 Case C-292/89 The Queen v. Immigration Appeal Tribunal, ex parte Antonissen [1991] ECR I-745 para 16.  
48 Id para 21.  
49 Ibid.  
50 Directive 2004/38/EC of the European Parliament and the Council of 29 April 2004 on the right of citizens of 

the Union and their family members to move and reside freely within the territory of the Member States 

amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 

73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC [2004] 2004/38/EC.  
51 Regulation 492/2011 on freedom of movement for workers within the Union [2011] OJ L141/1.  
52 At first, the Court excluded job-seekers from the scope of Article 7(2). In Case 316/85 Centre public d’aide 

sociale de Courcelles v. Lebon [1987] ECR 2811, the Court held in para 26: “The right to equal treatment with 

regard to social and tax advantages applies only to workers. Those who move in search of employment qualify 
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received a wide teleological meaning whereas the Court in the case Cristini53, found the 

formulation to refer to “all social and tax advantages, whether attached to the contract of 

employment”54. This definition of what constitutes “social advantages” was confirmed in the 

case Lair55 in which the Court further widened the concept of social advantages to all 

advantages which lead to “the possibility of improving [a worker’s] living and working 

conditions and promoting his social advancement”.56 Ms are however entitled to justify 

differential treatment under Article 7(1) of the Regulation “if it is based on objective 

considerations that are independent of the nationality of the persons concerned and 

proportionate to the legitimate aim of the national provisions”.57 For example, a residence 

requirement might be legitimate where a Ms expresses a wish “to ensure that there is a 

genuine link between an applicant for an allowance in the nature of a social advantage within 

the meaning of Article 7(2) of Regulation”.58  

    Lastly, one of the main developments in the single market within the European Community 

has been the progressive abandonment of the requirement that a national measure shall be 

discriminatory to constitute a restriction on free movement on amongst others, persons.59 But 

how is the EU law handling the non-discriminatory restrictions to the free movement of 

workers? After the discussion on the discriminatory national laws, it is relevant to bring up 

how the Court decides on cases on non-discriminatory restrictions on migrant workers. The 

Court accepts that non-discriminatory measures might also fall within the scope of Article 45 

TFEU.60 It has thus been formulated as a general principle suggesting that “[n]ational 

provisions which preclude or deter a national of a Member State from leaving his country of 

origin in order to exercise his right to freedom of movement therefore constitute restrictions 

on that freedom even if they apply without regard to the nationality of the workers 

concerned”.61 As a result of this decision and as already mentioned, non-discriminatory 

restrictions are covered by Article 45 TFEU. The ECJ has further found that impartial 

measures may contravene free movement rules which can potentially hinder the exercise of 

fundamental freedoms or make it less attractive62, directly affect the access to the market63, be 

harmful to the exercise of the fundamental freedom64, or be “liable to deter investors from 

other Member States … and, consequently, affect access to the market”.65 

    By having a European citizenship, one might ask oneself it that grants persons within the 

EU a general right to move and stay freely in another Ms. The EU Treaties recognize many 

                                                                                                                                                                                     
for equal treatment only as regards access to employment in accordance with Article [45] of the [FEU] Treaty 

and Articles 2 and 5 of Regulation 1612/68”.  
53 Case 32/75 Cristini v. SNCF [1975] ECR 1085.  
54 Id para 13.  
55 Case 39/86 Lair v. Universität Hannover [1988] ECR 3161.  
56 Id para 20.  
57 Case C-138/02 Collins v. Secretary of State for Work and Pensions [2004] ECR I-2703 para 66.  
58 Id para 67.  
59 Jukka Snell, ‘Non-discriminatory Tax Obstacles in Community Law’ (2007) vol 56 ICLQ 339.  
60 A well-recognized confirmation of that possibility can be found in Case C-415/93 Union royale belge des 

sociétés de football association ASBL v. Jean-Marc Bosman [1995] ECR I-4921 para 45.  
61 See for example Case 464/02 Commission v. Denmark [2005] ECR I-7929 para 45 which reads as follows: “It 

is settled case-law that Article [45 TFEU] prohibits not only all discrimination, direct or indirect, based on 

nationality, but also national rules which are applicable irrespective of the nationality of the workers concerned 

but impede their freedom of movement”. See also Case C-325/08 Olympique Lyonnais v. Bernard and Newcastle 

UFC [2010] ECR I-2177 para 34.   
62 Case C-55/94 Gebhard [1995] ECR I-4165 para 37.  
63 Case C-384/93 Alpine Investments [1995] ECR I-1141 para. 38 and Case C-415/93 Bosman [1995] ECR I-

4921 para 103.  
64 Case C-60/00 Carpenter [2002] ECR I-6279 para 39.  
65 Case C-98/01 Commission v. United Kingdom [2003] ECR I-4641 para 47.  
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rights that concerns all EU citizens just because they are EU citizens.66 One of them being the 

right of free movement which is stated in Article 21 TFEU. The question is however, if this 

provision would be directly effective and consequently, grant free movement rights to all EU 

citizens. The Court has given a direct answer in the case Baumbast67 after it has approached 

the matter in different indirect ways. The Court reasoned that, Article 21(1) TFEU was 

directly effective and would therefore grant movement rights of general character that can be 

invoked against national law. These rights would have direct effect regardless if these rights 

were subject to limitations and conditions. Furthermore, the Court recognized that the 

personal scope of the citizenship provisions did not depend on the economic status of a 

citizen.68 The citizenship provisions would also be residual provisions as well as any 

limitation on citizenship rights through EU legislation would be subject to judicial review.69  

    The free movement is hindered by tax rules, more specifically, by the direct taxation even 

though the indirect taxation also can conflict with this right. Tax hindrance can be discovered 

both in the state of work, that is, mostly common the host state, and in the home state. One 

concrete hindrance for the free movement that can be discovered in the host state is when a 

person is “shut out” from this state because he or she is not allowed to be there under the same 

circumstances as the nationals. One concrete hindrance for the free movement in the home 

state is when the nationals of that state are “shut in” and stopped from for example, searching 

for work or some type of establishment in another Ms. The EU Treaties provisions mainly 

focuses on removing the hindrance coming from the host state by preventing this state from 

discriminating individuals from another Ms. The ECJ has decided that with the term 

discrimination, it shall be meant that situations that are comparable should be treated not alike 

and the situations that are not comparable, should be treated the same. Even though the 

provisions for the free movement of persons mainly are made to remove hindrance in the host 

state, at the same time, they are not allowing for hindrance in the home state. Concrete 

examples are when the home state is taxing foreign incomes harder than the domestic incomes 

or preventing the states nationals from moving to another Ms.70 However, there is no 

discrimination if the Ms have different national rules when it comes to for example the tax 

rates being higher in one Ms or that the deductions are more limited in one state. 

Consequently, these differences in the national rules can affect the free movements negatively 

and amongst other, prevent persons moving to another Ms where the national tax rules are 

less favorable. However, if the national rules are not setting people from another Ms in a 

disadvantageous position but are in force on the same grounds as for the nationals of that Ms, 

these national rules are not in conflict with the EU Treaties.71  

    The most pressing obstacle for the free movements that can occur in the host state is when 

the state is openly discriminating the nationals of another Ms. However, when it comes to 

individuals and the free movement of persons, it is unusual for national tax rules to 

discriminate between people just because of their nationality. Reminding, national tax rules 

that are openly discriminatory are not so common, but what it crucial is how the tax 

legislation weights the importance of the person’s home state when deciding how the person 

is going to be taxed. It is common that in the most Ms there is a difference on how people that 

are living in that specific Ms are taxed and how its nationals are taxed. However, even these 

types of tax rules can be discriminatory on a hidden basis and come in conflict with the EU 

                                                           
66 EU citizens are granted a European citizenship in addition to their own national citizenship. See Article 20(1) 

TFEU.  
67 Case C-413/99 Baumbast and R v. Secretary of State for the Home Department [2002] ECR I-7091.  
68 Id para 82.  
69 Robert Schütze, An Introduction on European Law (2nd edition, Cambridge University Press 2015) 286.  
70 My own translation of: Kristina Ståhl & Roger Persson Österman, EG skatterätt (2nd edition, Iustus Förlag 

AB Uppsala 2006) 94-95.  
71 Id 96.  
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Treaties.72 But for a negative special treatment of persons living abroad to be constituting 

hidden discrimination, it is required for such persons to be in a comparable situation as the 

people living in that state. ECJ has held in a general statement that the situation for a state’s 

nationals living in that state is not comparable with the situation for non-nationals living in the 

same state. This simply because there is a difference in direct taxation coming from objective 

differences in regards to source of income and tax-paying ability.73 This general statement 

was further clarified in the case Asscher74 where the ECJ stated the following:  

However, in the case of tax advantage which is not available to a non-resident, a 

difference in treatment as between the two categories of taxpayer may constitute 

discrimination within the meaning of the Treaty where there is no objective 

difference between the situations of the two such as to justify different treatment 

in that regard.75  

    However, there is a presumption that the situations are comparable if one can find that there 

is a bearing circumstance that is against this presumption. If that is the case, then the 

situations shall be non-comparable. When deciding if the situations are comparable or not, the 

tax rules are mainly observed and not the actual situations at hand. From the Asscher case it 

can be concluded that not only the circumstance providing for that the nationals are 

unlimitedly taxed whilst the non-nationals are limitedly taxed, does not by itself constitute 

such an objective difference which results in in the fact that these two categories of persons 

shall be not falling within a non-comparable situation.  

    Most types of tax rules that have been tried by the ECJ de facto have shown that the 

situation for the nationals and non-nationals is comparable and that the negative special 

treatment of the non-nationals is discriminatory. However, the ECJ also said in the case 

Schumacker that “in relation to direct taxes the situations of residents and of non-residents are 

not, as a rule, comparable”. 76 From case-law it can be concluded that non-nationals have a 

right to be taxed on the same tax rates as the nationals77, the right to cost deductions78 on the 

same conditions and the right to same treatment.79 Nevertheless, there are some circumstances 

that leads to the situation not being comparable. In these cases, the tax rules aim for the 

consideration of the tax payer’s total tax ability and/or, the personal situation. In other words, 

nationals and non-nationals are not for the purposes of direct taxes comparable because 

nationals are subject to full tax liability whereas non-nationals are only taxed on the income 

source of the taxing state.80 ECJ explained in the cases Schumacker and Wielockx81 that not 

providing the same tax benefits for the non-nationals most often does not conflict with the EU 

law because of the tax rules cannot be in a comparable objective situation with the nationals 

of a specific Ms. The ECJ confirmed that the income of a non-national receives in a specific 

Ms in the most cases just constitutes a certain part from the person’s total income and that the 

main part of the incomes generally comes from the home state. So, the tax benefits in form of 

personal deductions can consequently be best provided from the actual home state. However, 

                                                           
72 Id 114.  
73 See for example C-279/93 Schumacker [1995] I-00225, and C-80/94 Wielockx [1995] I-02493.  
74 C-107/94 Asscher [1996] I-03089.   
75 Id para 42.  
76 C-279/93 Schumacker [1995] I-00225 para 31.  
77 C-107/94 Asscher [1996] I-03089 para 54.  
78 Case C-234/01 Gerritse [2003] I-05933 para 30.  
79 Case 175/88 Biehl [1990] ECR I-1779 para 12 and Case C-151/94 Commission of the European Communities 

v Grand Duchy of Luxembourg [1995] I-03685 para 13.  
80 Peter Wattel, ‘Non-discrimination á la Cour: The ECJ’s (Lack of) Comparability Analysis in Direct Tax 

Cases’ (2015) Vol. 55 No. 12 European Union Issue: European Taxation, 545.  
81 C-80/94 Wielockx [1995] I-02493.  
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almost always there are some exceptions and this specific issue at hand can also be one of 

them. The above mentioned does not come to play if the non-national gets all or almost all his 

or her income from the host state and does not come up to sufficiently high incomes in the 

home state making the personal deductions and such possible in that Ms. If that is the case, 

the ECJ then finds the situation to be different from what has been generally stated. In such a 

situation, the non-national would be falling within a tax-situation which is objectively seen as 

the same as for a national, and the non-national shall then be given the same right for personal 

deductions and such as the nationals living in the same Ms. For these reasons, the ECJ 

decided in the cases Schumacker and Wielockx that the tax rules which were tried in court, 

were conflicting with the EU Treaties.82 How the situation is in the home state when it comes 

to the tax rules, is of further importance when deciding on the personal deductions in the host 

state if it is where most of the income comes from. If the home state in such a situation 

excepts the foreign income from taxation, the host state is then required to give personal 

deductions. If the home state instead chooses to apply the other method to remove double 

taxation from the foreign income, in other words, taxes the income but allows for settlement 

for the tax in the host state, the host state is then no longer required to give personal 

deductions because these personal deductions can be given in the home state of residence.83  

    Analyzing the legal tax outcomes of this chapter, one can affirm that the free movement of 

persons is a complex fundamental freedom within the EU. The EU Treaties recognize free 

movement rights not only to workers, but also grants movement rights to all European citizens 

to a limited extent. These rights are complemented by secondary law and there is an interplay 

between negative and positive integration which has resulted in a composition of primary and 

secondary EU law. The EU legal order continues to distinguish between different categories 

of persons that are enjoying movement rights. In short, migrant EU workers can claim certain 

number of rights depending on the degree of integration in the host Ms.84 Even though the 

ECJ has in several cases discussed the rules for which there would be a possible elimination 

of double taxation, one cannot still generally see a clear guidance in the case-law providing 

for when and how far, the EU law is stretching when it comes to calling upon the Ms to take 

actions on the elimination of double taxation.85 What the ECJ thus have decided is that there 

can be hindrance when it comes to free movement both in the host state and in the home state. 

It further recognized that these hindrances are not allowed and that hindrance in the host state 

is most often caused on the non-nationals that wants to search for job in that specific host state 

and establish them self. The ECJ characterizes such hindrance as open or hidden 

discrimination of non-nationals or in other words, as hindrance for the free movement. The 

most common hidden discrimination is when a Ms taxes non-nationals differently from the 

nationals because of residence complications. Another hidden discrimination is when incomes 

that are connected to foreign countries are treated specially in a negative manner. However, 

before one can conclude that a non-national is treated differently, one must first determine 

that the non-national is in a situation which could objectively be compared to the situation of 

a non-national. Only if that is the case, one can state that it is not allowed to treat the non-

nationals differently from the nationals of a Ms. ECJ has in case-law86 generally concluded 

that a situation is hard to determine as objectively comparable for a national and a non-

national when it most often is a difference in the source of income and tax ability. For these 

                                                           
82 My own translation of: Kristina Ståhl & Roger Persson Österman, EG skatterätt (2nd edition, Iustus Förlag 

AB Uppsala 2006) 116.  
83 This interpretation of case-law is confirmed in Case C-336/96 Robert Gilly [1998] I-02793 para 50.  
84 Robert Schütze, An Introduction on European Law (2nd edition, Cambridge University Press 2015) 293-294.  
85 My own translation of: Kristina Ståhl & Roger Persson Österman, EG skatterätt (2nd edition, Iustus Förlag 

AB Uppsala 2006) 124.  
86 C-279/93 Schumacker [1995] I-00225 para 34.  
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reasons, it is difficult to compare the situations of these two categories of persons in regards to 

direct taxation. However, if there were no objective differences in the situations, they would 

be comparable.87 The assessment of objective differences should be made separate from the 

tax rules because the comparison should primarily be based on the actual tax rule and not the 

situation of the person in question.88 This means that both nationals and non-nationals can be 

in a comparable situation in regards to a specific tax rule, whilst the same persons can be 

under the same circumstances but not be seen as in comparable situations with respect to 

another tax rule. Despite the general statement referenced above, in the most cases, the 

situations concerning this question have been declared to be comparable. It is only in 

exceptional cases that negative special treatment has been allowed for because the situations 

have not been comparable. The ECJ has recognized that the fact that nationals are unlimitedly 

taxable whilst non-nationals are only limitedly taxable, not alone clarifies that the two 

categories of persons are not in comparable situations.89 When it comes to a certain type of 

tax rules, the ones that are made for the observation of the taxpayer’s total tax ability and/or 

personal situation, the ECJ has decided that these rules in the most cases do not conflict with 

the EU law to only allow the nationals to enjoy these rights.90 For the non-nationals to be able 

to enjoy the same rights coming from these type of tax rules, the ECJ requires that the non-

national earns all or almost all of his income in the host state.91 

 

 

3 Double Taxation of Persons  

 
3.1 The Definition of Double Taxation  

Before explaining the problems concerning double taxation, it is of importance to first explain 

what double taxation per definition is. One can explain double taxation as the levying of tax 

by at least two jurisdictions on the same declared income.92 The risk of double taxation is 

possible for example when a person lives in one Ms but works in another Ms, the person is 

posted abroad for a short assignment, the person is living and looking for work abroad and 

have transferred unemployment benefits from the home Ms and, lastly, the person has retired 

to one Ms and receives pension from another. In these types of situations, the person will be 

subject to the tax law of the country of residence meaning that the person may also be 

required to pay taxes in the other Ms. 93 In other words, double taxation can take different 

forms and occur in different situations. When the same income is taxed twice in the hands of 

the same taxpayer, the situation is explained as juridical double taxation whilst the same 

income that is being taxed twice in the hands of two different taxpayers, is explained as 

                                                           
87 C-107/94 Asscher [1996] I-03089 para 41.  
88 My own translation of: Kristina Ståhl & Roger Persson Österman, EG skatterätt (2nd edition, Iustus Förlag 

AB Uppsala 2006) 127-128.  
89 C-107/94 Asscher [1996] I-03089 para. 41 and Case C-311/97 Royal Bank of Scotland plc v. Elliniko Dimosio 

(Greek State) [1999] I-02651 para 27.  
90 C-279/93 Schumacker [1995] I-00225 para 33.  
91 My own translation of: Kristina Ståhl & Roger Persson Österman, EG skatterätt (2nd edition, Iustus Förlag 

AB Uppsala 2006) 128.  
92 Even if this may be the general definition of what constitutes double taxation, there are still some scholars that 

find deviations from this definition. However, if this definition was to be accepted by the clear majority, it could 

serve amongst other as a basis for the conclusion of new tax treaties and maybe even as usage in interpretation of 

already concluded tax treaties. Still, some critics to a general definition of double taxation believe no definition 

would be that precise and complete that it could be used in the mentioned situations. This is my own translation 

of: Nils Mattsson, Svensk Internationell beskattningsrätt (14th edition, Norstedts Juridik 2004) 159.  
93 Your Europe, ‘Double Taxation’ (Europa) <http://europa.eu/youreurope/citizens/work/taxes/double-

taxation/index_en.htm> accessed April 17, 2017.  
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economic double taxation.94 For this thesis, the first example is of most relevance for further 

discussion.  

    As already explained, double taxation is the imposing of two or more taxes that are similar, 

on the same person for the same taxable purpose under the same period. However, when 

double taxation occurs, it can be avoided. One way of avoiding double taxation is through the 

entrance of tax treaties between Ms. Tax treaties, or Double Taxation Treaties (henceforth, 

DTT), are bilateral or multilateral agreements that limit the taxing rights of the Ms. DTT have 

proper definitions of what is to be defined as double taxation and allocate the right to tax the 

Ms. In the absence of a measure within the EU to eliminate double taxation, Ms have the 

power to enter negotiations with each other concluding double taxation treaties or nationally, 

they have the criteria for allocating their power of taxation between them with a view of 

eliminating double taxation. Important to remember is that the Ms are not obliged to conclude 

tax treaties with each other neither under EU law nor international law. Ms double tax treaties 

are generally based on the Model Convention that is drafted by the Organisation for 

Economic Co-operation and Development (henceforth, the ‘OECD’), but an actual double tax 

treaty concluded between two Ms may depart from the Model.95  

    When it comes to determining where a person shall pay his or her taxes, it is necessary to 

firstly examine if there is a double taxation treaty entered between two or more Ms to avoid 

double taxation and secondly, it is necessary to examine what this potential double taxation 

treaty establishes as a nexus to tax the income. There could be different criterions to use as 

basis for the taxation, for example the source of income or the residence criterion or perhaps, 

a mixture of both. If one supposes that two Ms have decided for the residence criterion, 

normally a Ms will tax a resident on the income from all sources, regardless if they are 

domestic or foreign belonging to the person in question. The difference is how a Ms will tax a 

non-resident. The income belonging to a non-resident will only be taxed on his income that 

has been arising in that country. If there is a problem in determining the residence of a person 

where two Ms regard someone as a resident, that is solved by a tax treaty which normally 

contains rules to establish residence in such cases. If a person is being double taxed, the Ms 

for where the person is deemed resident will most likely be granted double taxation relief. 

Double taxation relief can take form of a tax credit for which any tax paid abroad or an 

exemption for the foreign income belonging to the person, is the final income that will be 

taxed in the foreign country.96 Consequently, the application by Ms of their taxing rules in 

parallel leading to double taxation, is not in itself contrary to EU law. Equal treatment in tax 

matters shall be provided for by all Ms to all EU citizens meaning that the Ms taxing rules 

shall not conflict with EU law. Discrimination based on nationality or unjustified restrictions 

to the exercise of the freedoms provided under EU Treaties, is therefore not allowed. Because 

the freedom of persons is one of the fundamental freedoms under the EU Treaties, an 

unjustified restriction can be a condition or prohibition imposed by the Ms tax law which 

cannot be justified under public interest circumstances such as keeping the tax system 

consistent or preventing tax fraud.97  

                                                           
94 United Nations Committee of Experts on International Cooperation in Tax Matters Seventh session: Note on 
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accessed April 17, 2017.  
96 Ibid.  
97 Taxation and customs union, ‘EU individuals rights under EU law’ (European Commission) 

<https://ec.europa.eu/taxation_customs/individuals/personal-taxation/eu-individuals-rights-under-eu-law_en> 

accessed April 27, 2017.  
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    Shortly analyzing the research findings in this chapter, one can conclude that there is a 

definition of double taxation which explains it at the levying of tax by at least two 

jurisdictions on the same declared income. However, this general definition is not accepted by 

everybody and can therefore vary. Further, double taxation can take different forms and occur 

in different situations which means that it is an issue that is commonly known. Unfortunately, 

individuals enjoying the free movement of persons are at a risk of being double taxed, but 

important to keep in mind is that when double taxation occurs, it can be avoided through for 

example DTT. In the absence of clear legislation covering the need of abolition of double 

taxation, the DTT are of great importance because Ms are encouraged to enter negotiations 

with each other to avoid double taxation even if this not a requirement regulated by law. For 

the definition of double taxation, it is also necessary to establish the criterions on which an 

individual can be taxed. As already examined, the residence criterion is important to 

recognize not only for the knowledge on how to tax nationals, but also non-nationals.  

 

3.2 Direct and Indirect Tax Law at the European Union Level  

Direct taxation is regulated at: domestic-, international- and EU level. Ms and their domestic 

rules must respect EU law. The same goes to the international tax treaties. But who has taxing 

power in the EU? Only the Ms have taxing power because EU has neither the legal mandate 

nor the administrative means to impose compulsory taxes on the Ms. However,  

 

As far as the exercise of the power of taxation so allocated is concerned, the 

Member States nevertheless may not disregard Community rules. According to 

the settled case-law of the Court, although direct taxation is matter for the 

Member States, they must nevertheless exercise their taxation powers consistently 

with Community law.98  

 

    Direct taxation is an issue of national competence regarding national sovereignty and tax 

treaty provisions. But the state is never the only source of rules regulating the conduct of its 

citizens. But is there then any impact of supranational law? EU law still matters because the 

Ms must ensure that the EU law is taken into consideration in their national law and that it is 

respected. The structure of the EU and of the Ms have an impact on the nature of the 

relationship between the EU law and direct taxation of the Ms. The EU has the power to 

regulate the taxes of the MS and this regulatory power over taxation derives from the EU’s 

competence for the single market. To be able to exercise deep control, the EU institutions 

have used this power making the Ms still able to levy taxes but with the EU institutions 

increasingly shaping them.99 An example is if a national tax measure is found to be 

incompatible with EU law. In that case, the taxpayers may get a refund of unduly paid taxes 

by claiming it before national jurisdictions according to the national procedural rules. No 

primary EU law exists in regards to direct taxation. A consequence of this may be the 

diverging domestic tax systems that may seriously compromise healthy competition in the 

single market.  

    Article 5 TEU states that the Community shall act within the limits of the powers conferred 

upon it by this Treaty and of the objectives assigned to it. Therefore, the TEU allows the 

Community to act when it has been attributed with such competence. Article 113 TFEU 

provides for the EU Council to adopt provisions for the harmonization of the Member states’ 

                                                           
98 C-307/97 Saint-Gobain ZN [1999] I-6161 para 58.  
99 Philipp Genschel and Markus Jachtenfuchs, ’The Fiscal Anatomy of Multilevel Governance: The EU and the 

Regulation of Taxation’ (2009) 1.  
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rules concerning indirect taxation100 for the reason of the immediate obstacle caused by 

indirect taxation within the internal market. Distortion of competition can also be created by 

indirect taxation. Article 115 TFEU on the other hand, provides for the EU Council to issue 

administrative provisions, regulations and directives for Ms which directly affect the 

functioning or the establishment of the internal market. Article 113 and Article 115 TFEU 

distinguishes when it comes to the term harmonization which is not mentioned in the latter 

Article. Direct tax rules can be subject to an approximation process as mentioned in Article 

115 TFEU, when a direct link can be established between the functioning of the internal 

market and the influence of direct taxation on the operation of the internal market. One of the 

main issues of direct tax law at the EU level is therefore that Article 113 TFEU only mentions 

indirect taxation whilst Article 115 TFEU which is used for direct taxation, is generic.  

    Besides the above mentioned, the Ms have in the field of mutual co-operation and 

assistance adopted EU-wide legislation in tax matters. These can more specifically be found 

under Articles 113, 114 or 115 of the TFEU but also under wider provisions of the Treaty. 

The wider provisions can be found in Article 352 TFEU and Article 293 EC. Article 352 

TFEU requires the EU Council to take appropriate measures achieving the objectives stated in 

the Treaties if necessary powers have not been provided for in those specific Treaties. Article 

293 EC, which was invalidated by the Treaty of Lisbon101, is a provision that was requiring 

the Ms to negotiate with each other with a goal to within the Community abolish double 

taxation. This provision cannot be found in the TEU and TFEU but the general provisions of 

Article 4.3 TEU prescribe that the Ms should encourage the achievement of the EU’s tasks 

and stay away from measures which would make the EU’s objectives harder to fulfill. Ms 

must always respect the fundamental Treaty rights on the free movement of workers, services 

and capital, and the freedom of establishment. Furthermore, the Ms must also respect the 

principle of non-discrimination in their tax systems and tax treaties. 102 This means that the 

fundamental Treaty rights must be exercised considering non-discrimination. Neither 

nationals nor non-nationals residing in the same Ms shall be hindered by discriminatory 

measures occurring because of the enjoyment of the EU freedoms such as the freedom of 

persons.   

    As for the difference between direct and indirect taxation,  

… it should be recalled that the Treaty contains no definition of a difference 

between direct and indirect taxation, and it is commonly accepted that no 

complete, unambiguous and universally valid definition can be formulated.103  

    The essence of this distinction is clear as a direct tax is collected directly from the person 

who bears the economic burden whilst an indirect tax is included in a sum paid by that person 

to another who does not bear the economic burden but instead accounts for the tax.104 Further, 

typical direct taxes include those on income, property or personal wealth and sometimes, only 

                                                           
100 Indirect taxation is principally Value Added Tax (VAT) and Excise Duties. See Taxation and customs union, 

‘The Lisbon Treaty and tax legislation in the EU’ (European Commission) 

<http://ec.europa.eu/taxation_customs/general-information-taxation/eu-tax-policy-strategy/lisbon-treaty-tax-

legislation-eu_en> accessed April 6, 2017.  
101 Treaty of Lisbon Amending the Treaty on European Union and the Treaty Establishing the European 

Community [2007] 2007/C 306/01.  
102 Taxation and customs union, ‘The Lisbon Treaty and tax legislation in the EU’ (European Commission) 

<http://ec.europa.eu/taxation_customs/general-information-taxation/eu-tax-policy-strategy/lisbon-treaty-tax-

legislation-eu_en> accessed April 6, 2017.  
103 Case C-475/03 Banca Popolare v Agenzia Entrate Ufficio Cremona [2006] ECR I-09373 para 53.  
104 Id para 54.  
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taxes levied on individuals as such are wholly direct in nature.105 However, the determinable 

growth of EU tax law together with the ECJ’s tax jurisprudence makes an important 

difference for national taxation of the Ms. As already stated in previous sections, taxes, 

remain of national competence but are constrained by the EU rules and regulations. However, 

the effect caused by such constraining is different depending on the type of taxes. For 

example, indirect taxes are more deeply constrained by EU rules and regulations than 

personal income taxes. It can also vary because of different tax instruments. Tax rates are 

more circumscribed by EU rules than tax systems and tax base definitions tend to be which 

are more narrowly circumscribed. This means that the Ms are free to increase tax rates to raise 

more revenue for their own benefit. However, Ms choice of rate structures and minimum rates 

is still subject to legislative constraints in VAT106, excises taxation and to constraints from tax 

competition in corporate taxation but also, more relevantly, indirectly in personal income 

taxation.  

    Summarizing the preliminary remarks concerning direct and indirect tax law at the EU 

level, the tax policy is still in the hands of the Ms due to substantive and procedural 

safeguards, but the EU is still involved in the regulatory making and exercises certain control 

over it.107 One could think that the EU should stick to its original duty which is to create a 

neutral transnational market for the Ms and refrain from interfering into their political 

functions leaving that to the fundamental sovereignty of the Ms. While the EU does not by 

itself levy taxes, it regulates the MS ability to tax resulting in the fact that the EU does not 

limit itself to market regulation alone, but strongly interferes with the core functions of the Ms 

as well. In other words, the EU regulates Ms governments and their politics and not only the 

EU markets. At the same time, the claim of no taxation coming from the EU alone is also true 

because the EU does not tax individuals or corporate citizens per se. The EU further does not 

have for example army police forces on its own which means that the core functions as these 

mentioned remain for the Ms to take care of. But the tax regulation which the EU still to a 

certain extent is involved in, is exceptionally political because it is closely related to a core 

power of the Ms sovereignty. Concluding, the main aim for the EU is not to acquire the 

powers which the Ms have obtained or the resources they are entitled to, but for the Ms to 

keep these powers exercised within a EU regulatory polity that they cannot completely control 

alone without the involvement from the EU.108  

 

4 The Risk of Double Taxation within the European Union  
 

4.1 Was there an Obligation to avoid Double Taxation under Article 293 EC Treaty?  

 

The EU shall in accordance with Article 26 TFEU, adopt measures with the aim of 

establishing or ensuring the functioning of the internal market, in conformity with the relevant 

provisions of the Treaties. However, because the international movement increases when it 

comes to capital and labor, the risk of double taxation also increases. Thus, from this, the 

conclusion of tax treaties has become more common but this also brings more treaty conflicts 

                                                           
105 “… By contrast, VAT as regulated by the Sixth Directive is an indirect tax par excellence, since it is 

completely neutral as regards the economic operators from whom it is collected and is in principle always passed 

on to the final consumer as an identifiable proportion of the price …” id para 55.  
106 Taxation and customs union, ‘What is VAT?’ (European Commission)  

< http://ec.europa.eu/taxation_customs/business/vat/what-is-vat_en> accessed May 8, 2017.  
107 Philipp Genschel and Markus Jachtenfuchs, ’The Fiscal Anatomy of Multilevel Governance: The EU and the 

Regulation of Taxation’ (2009) 22.  
108 Id 25-26.  
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on how to interpret these. The tax treaties are given a larger economic importance in all fields 

including the one which is of most relevance in this thesis, namely, the income taxation. The 

tax treaties are of significance when two or more states’ national tax rules collide because 

they are made to remove or ease the causes of double taxation.109 The former Article 293 in 

the Treaty Establishing the European Community (EC)110 encouraged the entrance of tax 

treaties stating the following:  

Member States shall, so far as is necessary, enter into negotiations with each other 

with a view to securing for the benefit of their nationals:  

- the protection of persons and the enjoyment and protection of rights under 

the same conditions as those accorded by each State to its own nationals,  

- the abolition of double taxation within the Community,  

- the mutual recognition of companies or firms within the meaning of the 

second paragraph of Article 48, the retention of legal personality in the event 

of transfer of their seat from one country to another, and the possibility of 

mergers between companies or firms governed by the laws of different 

countries,  

- the simplification of formalities governing the reciprocal recognition and 

enforcement of judgments of courts or tribunals and of arbitration awards.  

    Article 293 EC was appealed after the entry into fore of the Treaty of Lisbon. 

Consequently, double taxation is not mentioned in the EU Treaties anymore. The scope of the 

former Article 293 EC has been clarified in the Mutsch case111 and was later confirmed in the 

case Gilly112. In the latter case the ECJ confirmed this Article regarding direct taxation and 

stated that:  

Article 220 is not intended to lay down a legal rule directly applicable as such, but 

merely defines a number of matters on which the Member States are to enter into 

negotiations with each other ‘so far as is necessary’. Its second indent merely 

indicates the abolition of double taxation within the Community as an objective of 

any such negotiations.113  

    With the abolishment of Article 293 EC under the Lisbon Treaty, it is important to consider 

what the consequences of this repeal are for the future of Europe concerning direct taxation 

and more specifically, the abolishment of Article 293 EC. Beginning with a positive 

consequence, the abolishment of Article 293 EC under the Lisbon Treaty has led to the EU 

objective of double taxation can be applied more widely. The establishment of the internal 

market should be taken as a leading argument on eliminating double taxation. This is also 

confirmed by the case law of ECJ. The case law of the ECJ state that the fundamental 

freedoms allow the Ms to determine the structural elements of their own tax systems meaning 

that each Ms may necessarily select the level of taxation and in accordance with the EC 

Treaty, grant special tax incentives. Besides this, one may speculate that one of the ECJ’s 

                                                           
109 My own translation of: Nils Mattsson, De Lege: Skrifter i Internationell skatterätt (Iustus Förlag AB Uppsala 

2002) 219. The tax treaties are to be interpreted “in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its object and purpose “ as stated in Vienna 

Convention on the Law of Treaties [1969] United Nations Treaty Series vol. 1155 Article 31(1).  
110 Before Article 293 in the Consolidated Version of the Treaty Establishing the European Community – The 

Treaty of Rome [1957], there was already a provision in this matter in the original Treaty of Rome, more 

specifically in the former Article 220 EC.  
111 Case C-137/84 Mutsch [1985] ECR 2681 para 11.  
112 Case C-336/96 Robert Gilly [1998] ECR I-02793.  
113 Id para 15.  
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main concerns when it comes to the internal market is the avoidance of double taxation. 

Shortly stated, the national tax rules of the Ms shall avoid double taxation concerning internal 

situations and the fundamental freedoms of the EU must do the same in respect of 

transnational situations that could be comparable.114  

    Because double taxation is one of the main tax obstacles and restrictions of the free 

movement from an economic point of view in the internal market, the abolishment of double 

taxation is also one of the main objectives of fundamental freedoms as interpreted by the ECJ. 

The ECJ’s interpretation of the fundamental freedoms is important because it points out 

limitations and do not cover burdens caused by double taxation. The question is how Article 

293 EC was to be interpreted in general. It was not interpreted as a hard and effective 

obligation for Ms. Instead the provision was interpreted more in terms of an invitation to the 

Ms to avoid double taxation. It is therefore worthy to discuss what type of position Article 

293 EC had before it was abolished. The ECJ did not recognize this Article having direct 

effect and in the following statement the ECJ used the old number of the provision when 

explaining that:  

It must be pointed out that Article 220, which was mentioned in the question 

submitted by the Cour d’Appeal, is not intended to lay down a legal rule directly 

applicable as such, but merely defines a number of matters on which the Member 

States are to enter into negotiations with each other ‘so far as is necessary’. Its 

only effect is to define as an objective the extension by each Member State to the 

nationals of the other Member States of the relevant guarantees accorded by it to 

its own nationals. In the context of a Community based on the principles of free 

movement of persons and freedom of establishment the protection of the linguistic 

rights and privileges of individuals is of particular importance.115  

    This provision was a general principle of abolition of double taxation but was not stated in 

the opening sections of the Treaty which one might have been expected considering its crucial 

importance for the EU when it came to the tax integration process. However, this general 

principle was still implicit in the aims and meanings of the Community and in the freedoms 

helping to define the internal market. There were not many direct tax provisions in the Treaty 

and they were rather seen as exceptional. Article 293 EC was therefore the only provision that 

was expressly dealing with the abolition of double taxation and whilst doing so, it did not 

provide for as many effective rules as it raised interpretation problems. One could speculate 

that this position of not providing effective rules was one of the reason causing the 

abolishment of this general principle in form of Article 293 EC. Another potential reason 

could have been that the article in question, could block the access to a directive that could 

have been a more effective legislation dealing with the abolition of double taxation.116 Mr 

Advocate General Ruiz stated the following in one opinion:  

As I have indicated, the Member States are free to exercise their tax sovereignty 

but, both where they do so alone and where they act in concert, they must comply 

with Community law. The invitation extended in the Treaty article in question 

does not lead to an outcome contrary to that intended, namely the establishment of 

a single market through attainment of the fundamental freedoms of movement, 

                                                           
114 Eric C.C.M. Kemmeren, ‘Editorial: After Repeal of Article 293 EC Treaty under the Lisbon Treaty: The EU 
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since the fact that a taxable event might be taxed twice is the most serious obstacle 

there can be to people and their capital crossing internal borders.117  

    Article 293 EC made sure that there was a possibility for the Ms to conclude conventions 

between each other to be able to reach certain goals set out in the Treaty. In addition, Article 

293 EC was supposed to complement the EU law where the EC did not provide adequate 

legal basis to adopt ordinary legal instruments. With the changes of the EU Treaties, these 

previously mentioned legal bases were created and they resulted in the fact that the 

conventions were no longer of the same importance.118 Little is known about the background 

discussion which led to the abolishment of Article 293 EC except for what has already been 

mentioned and that is that it amongst other, had lost over time its practical relevance and for 

that reason it could be repealed and not reproduced in the Lisbon Treaty.  

    The former Article 293 EC was designed to regulate the co-existence of different levels of 

law, that is: national, European and international. Because there was no genuine EC 

competence on direct taxation, this provision was in that sense needed to regulate the 

abolishment of double taxation. The provision contained a list of matters, one of them being 

taxation which is generally related to politically sensitive issues. The matters that could be 

found in this provision have been addressed over time in various legislation and not least case 

law of the ECJ. The ECJ has recognized one of the main problems with this provision being 

that the individuals paying tax could not demand direct effect from this provision because the 

ECJ has repeatedly denied this in its judgments.119 However, this was done for specific 

reasons. One of the reasons being that the provision was addressed at Ms to enter negotiations 

with each other with the aim of avoiding double taxation and not as defined persons. Article 

293 EC was consequently “a hybrid instrument in the tool-box of the EU”.120 But one must 

still consider that albeit the repeal of Article 293 EC, this event does not mean that the Ms 

shall stay away from concluding agreements on the avoidance of double taxation. The Ms 

shall thus keep avoiding the risk of double taxation though entering negotiations.  

    Back to the question of why the former Article 293 EC was abolished. A speculation might 

be that the abolition of this provision was a sign of the general rule stating that EU law should 

not be interpreted as encouraging public international law regulation between the Ms. 

According to Bruno de Witte, from the viewpoint of EU law, such international law 

conventions are a “curious legal phenomenon” that are fitting “oddly with the vision of the 

EU as an autonomous legal order with its own legal instruments, its own system of decision-

making, enforcement and judicial control”.121 A goal of the EU is to eliminate double taxation 

within the single market. This matter shall also be addressed by the EU institutions with the 

appropriate means having the same aim.122 One can connect this EU goal within the single 

market with what Advocate General Ruiz-Jarabo Colomer once said, being that “the fact that 

a taxable event might be taxed twice is the most serious obstacle there can be to people and 
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their capital crossing internal borders”.123 The conclusion that could be drawn from this is 

more of a repetition meaning that the Ms are obliged to exercise the national competences 

given to them, one of them being the matter concerning tax, but within in the scope of their 

obligations secured under EU law.124 In short, one could also conclude that in general, Article 

293 EC was founded on the notion that the Ms had maintained their remaining competences 

(that is those not delegated to the EU) to conclude agreements under public international law. 

However, Article 293 EC had also declared that the Ms had an obligation “in so far as 

necessary” to enter negotiations for concluding agreements, for achieving the goals of 

establishment of the single market under the former Article 14 EC. Important to note is the 

fact that the formulation “in so far as necessary” as used above, pointed out how the inter-

governmental agreements under the former Article 293 EC were only subsidiary to general 

EU (and previous EC) legal acts in this specific area.125 At the same time, other have argued 

that the formulation “in so far as necessary” when it is read in connection with the general 

principle of subsidiarity in Article 5 TEU (former Article 5 EC), implied that the Ms were in 

the exercise of their competences, told to eliminate double taxation through bilateral 

agreements. EU would only have competence to act where this itself was not accomplished. 

Still, looking at the issue from a perspective of subsidiarity, it is better to address a goal such 

as the abolition of double taxation in the single market in a “uniform manner” through the law 

of EU than through the measurers on the national levels that are often competing and 

contradictory.126 In other words it can be concluded that Article 293 EC was not lex specialis 

in EU law but it was rather of subsidiary importance. The usefulness of Article 293 EC in 

many of its areas of application, have been undermined by the extensive interpretation of 

fundamental freedoms which sometimes could have direct effect. The area of double taxation 

has remained covered by bilateral double taxation agreements under public international law, 

but the establishment of these conventions did not grant Ms the power to give exception or to 

limit the exercise of fundamental freedoms with the support of agreements concluded in 

connection of Article 293 EC.127  

    One might notice one more reason for why Article 293 EC was abolished. Because this 

specific provision was used as a tool of EU integration, it caused some specific problems. To 

reach the goal of a single market, as already mentioned, Member states were requested to, so 

far as is necessary, enter negotiations with each other. This meant that problems came up 

regarding whether this requirement was meant for all Ms or only a selected few. Nothing less 

problematic was the inclusion of non-Ms in double tax agreements when it came to how to 

solve conflicts arising from the rules of these types of agreements and EU law. It became hard 

to achieve a common level or protection in EU using bilateral conventions under public 

international law. The two main reasons for eliminating this specific provision concluded 

from what has above been written, is firstly that case law of the ECJ and legislation in all 

areas but for double taxation, resulted in a decrease in relevance for this specific matter. The 

second reason can be explained as how agreements under public international law are in many 

cases unsuitable to deal with the problems arising from the single market in the EU. 128 

    The relevant question to ask at this stage is how the abolition of Article 293 EC has 

changed the matter of double taxation today. Just because Article 293 EC has been repealed 

together with Article 34(2)(d) in the old EU Treaty, does not mean that Ms cannot longer 
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conclude in connection with the operation of the EU, international agreements between 

themselves. What it means is that such agreements, except for Article 23 TFEU, will not go 

under the “normal category of instruments of EU law”.129 Further, it means that bilateral and 

multilateral tax agreements are not ruled out by themselves if they are established and 

implemented in accordance with EU law’s specific legal requirements. Yet another question 

arises regarding what the actual difference is after the abolition of Article 293 EC. To begin 

with, no changes have been introduced in the Treaty of Lisbon when it comes to the powers 

granted to the Ms to conclude agreements under public international law with the aim of 

reaching the EU goals. So even without a specific provision stating the abolition of double 

taxation in the TFEU, Ms still have the power to address certain matters through international 

agreements130 concluded by them which are connected to the subject of the Treaties and are 

significant for the achievement of the objectives therein.131  

    Furthermore, there are limits to the Ms freedom to enter agreements with each other under 

public international law consequently from their obligations arising from Treaty provisions, 

general principles132 of EU law, and secondary law. EU law overrides incompatible national 

law and international agreements entered by the Ms because the existence of the principles of 

direct effect and supremacy that establishes the general position of the EU law. However, one 

might wonder what type of position the ECJ now has in relation to double taxation in absence 

of an equivalent provision to an Article 293 EC. Generally, the legal order of the EU 

empowers the ECJ to review the consistency of national legislation which includes tax law 

with the law of the EU. The Ms, the EU Commission, and private tax payers can bring cases 

through the preliminary rulings procedure but each case that is brought, only concerns a 

specific tax rule in a specific Ms. However, the resulting decision coming from the case law 

has a harmonizing effect on the taxes of the Ms. How this is possible is because the ECJ 

provides detailed reasons for why this specific rule in question is not in line with EU law and 

establishes general principles of acceptable tax policy for the whole EU.133 When it comes to 

double taxation, the ECJ should restrain from reviewing the compatibility of double taxation 

with the single market. The reviewing of these types of cases has become weaker after the 

unity of now two Courts134 being under the same ECJ’s roof. These two courts are very 

cautious when it comes to judging double taxation and this can be the result from the clear 

delimitations that have been made on EU powers and the few legislative acts that are in force 

concerning double taxation.135 However, the ECJ’s decisions generally have a harmonizing 

effect since it establishes general tax principles for the whole EU. Moreover, the Courts 

repeatedly state that the EU law “does not lay down any general criteria for the attribution of 

areas of competence between the Member States in relation to the elimination of double 

taxation”.136 The conclusion that could be drawn from this, concerning the Courts’ 
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involvement in deciding the future of double taxation, is that the Ms enjoy to a certain extent 

an autonomy in direct taxation. Important to remember however is that this autonomy must be 

exercised within the powers granted to them in compliance with the law of the EU. Hence, the 

ECJ is limited in reviewing the compliance of the Ms with the fundamental freedoms and the 

principle of sincere cooperation. The Ms are nevertheless not obliged under EU law to adapt 

their national tax systems to the various systems of taxation of another Ms. What this means is 

that Ms are not obliged to eliminate the double taxation if it arises solely from the exercise of 

another Ms tax system caused by their remaining fiscal sovereignty.137 Some people have 

viewed Article 293 EC as an obstacle for the ECJ to find double taxation incompatible with 

Community law. Thus, the abolition of this Article should leave more freedom to the ECJ to 

decide in cases which involve international double taxation that are based on EU Treaties 

provisions. Differently put, ECJ should now freely be able to assess the compatibility of 

international double taxation with the EU Treaties. However, it can be argued that the ECJ 

even before the abolition of Article 293 EC, enjoyed such freedom.138  

    In the case Gilly139, the Court stated that the discussed provision is not intended to lay down 

a legal rule but rather defines several matters on which Ms, in so far as is necessary, will enter 

into negotiations with each other. From the Article’s second indent, one can read that it only 

indicates the elimination of double taxation within the Community as an objective of such 

negotiations because this specific objective is included amongst the other objectives of the EC 

Treaty. However, from the Article’s wording it cannot by itself confer any rights to EU 

citizens on which they might rely on before their own national courts. Nevertheless, the 

avoidance of double taxation does not fall completely outside the scope of the EC Treaty. 

Moreover, the ECJ reasons that other provisions of the EC Treaty should be interpreted in a 

way making double taxation avoidable. This may have some further impact on the 

fundamental freedoms within the EU and how they shall be interpreted and applied. 

Additionally, the ECJ thinks that there is a difference between the objective of abolishing 

double taxation and the conclusion of tax treaties. The ECJ interprets Article 293 EC in a 

broad way meaning that it refers to the objective of abolishing double taxation according to 

the wording of the Article. Therefore, the objective of abolishing double taxation does not 

necessarily have to be referred by the conclusion of a treaty. In other words, avoiding double 

taxation is not reserved to only tax treaties in the opinion of the ECJ. A misunderstanding 

drawn from this Article may be that it is only the role of the Ms to take measures to avoid 

double taxation but the wording of the Article mentions the obligations of Ms to “enter into 

negotiations” which does not prevent the European Community from taking measures as well 

to avoid double taxation.140  

    Concluding the analysis of this chapter, one can assume that after the abolishment of 

Article 293 EC, there has been more space left for the bilateral tax agreements concluded 

between Ms based on public international law. Whilst, the instruments concluded between the 

Ms based on public international law will continue to exist side by side with the law of the EU 

the challenge remains on how to ensure compliance of these instruments under public 

international law with EU law. In this type of situation, it is the Member State’s responsibility 

to ensure this compliance. How this is possible is by refraining from implementing through 

national law or through public international law means, measures which would limit the 
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efficiency of EU and not least, which might result in conflict with the primacy or supremacy 

of EU law. Ensuring Ms compliance with fundamental freedoms of EU law is highly 

prioritized by EU when there is no harmonized EU law concerning direct taxation. To make 

sure that this compliance is followed, a transparent and reliable approach is needed to draw 

the line between legitimate use of Ms powers concerning direct taxation and the EU law 

requirements. Specifically concerning double taxation, the usage of the OECD model 

convention as a justification for a proportionate limitation of fundamental freedoms, seems to 

allow for a functioning co-existing of the EU legal framework on the single market, and the 

requirements of Ms to create a comprehensible system of double taxation at a national 

level.141  

 

4.2 Obligation to avoid Double Taxation under the EU Freedoms?  

After the discussion concerning the abolition of double taxation under the former Article 293 

EC, it is relevant to continue the discussion about double taxation in another light, namely 

under the free movements provided for under EU law. The link between tax liability and the 

economic interests of individuals cannot be disregarded. The free movements have originated 

as economic phenomena with the purpose of being to create economic integration within the 

EU. The connecting factor which seems to be the most appropriate to consider at EU level is 

where the taxpayer has his strongest level of economic integration that is the state from where 

the taxpayer derives the major part of his or her income within the tax year.142 One cannot get 

away from the fact that double taxation can have a rather chilling effect on the exercise of 

fundamental freedoms. The question is how a case of competing policy interests, generally 

can be decided. The ECJ chooses to analyze if there is a mandatory requirement of general 

interest for which a Ms can present as an argument for limiting the exercise of the specific 

fundamental freedom.143 However, this is only of significant importance if there are no 

common EU rules relating to the matter. Thus, such limitation of the fundamental freedom 

that can protect a mandatory requirement, can only be justified on the ground of 

proportionality. The measure for the protection must therefore be proportionate according to 

the proportionality principle of the EU. The principle of proportionality is consequently not 

easy to apply in tax law because there are many legitimate policy approaches existing in the 

Ms legal systems. These are often also contradictory in nature.144  

    The case Schumacker145 decided by ECJ is significant when it comes to the question if 

there is an obligation to avoid double taxation under the freedoms. In short, Mr. Schumacker 

was a Belgium resident and was employed in Germany. He received all his income in 

Germany and thanks to the tax treaty concluded between Germany and Belgium, it provided 

for the exemption method when it came to the employment income. Because of this 

exemption method, Belgium could not levy any taxes and it made it hard for the country to 

consider any circumstances of personal and family character. In the other Ms, Germany, Mr. 

Schumacker was treated differently compered to resident taxpayers based on not being a 

German resident. The ECJ believed that this situation qualified as discrimination because Mr. 

Schumacker and is wife could not enjoy the tax benefit of “splitting”, that other married 

couples usually are entitled to when being residents of Germany and because Mr. Schumacker 
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was not entitled to deduct his social security expenses.146 However, the ECJ did not think that 

discrimination was found solely from the different treatment experienced by Mr. Schumacker 

compared to resident taxpayers even though they were in a comparable situation. What is 

decisive for the ECJ is the fact that Mr. Schumacker could not take his personal and family 

circumstances into account in neither one of the states involved. It is in such situations that 

“over taxation” would become possible because the mentioned circumstances are not 

considered. What the ECJ concluded in this case was that these circumstances need to be 

considered when it comes to the fundamental freedoms. Either in one Ms or in both to a 

certain extent. This ECJ decision is interesting to discuss because it at the same time allows 

for taxation of income in two states while not allowing deductions in either one of the states 

involved. Therefore, one could conclude from this decision that the fundamental freedoms 

requires the avoidance of “over taxation”. How this shall be done is by allocating the taxation 

rights for all types of income to just one of the Ms. In other words, the fundamental freedoms 

require avoidance of double taxation from the Ms concerned but one must be careful when 

drawing such a conclusion from the Schumacker judgment and similar cases. The requirement 

to avoid “over taxation” has been decided by the ECJ when dealing with personal and family 

circumstances but not in general that double taxation shall be avoided. Therefore, the ECJ has 

been criticized and it does not give convincing reasons for why there should be an assumption 

of an obligation for at least one Ms, to take such circumstances into account.147  

    The conclusions are therefore the following: case Schumacker established that the situation 

of a national is different from a non-national “in so far as the major part of his income is 

normally concentrated in the state of residence”148. The point of view from this case seems to 

be in favor of the identification of the residence of the individual for tax purposes. This poses 

different challenges than the residence of an individual seen from a civil law perspective with 

the place for where the individual has his or her center of economic interest which is where 

the individual earns the most part of his or her income.149 Further, the EU Commission has 

made the statement that there is no obligation to avoid double taxation under the free 

movements provided for under EU law. It has clarified in a working paper, using the Block 

Case150 as an example, that the Ms are free to decide their own rules on direct taxation and 

that they are not obliged to adapt their own tax systems to the different Ms tax systems to 

eliminate double taxation which arises from the exercise in parallel by the Ms fiscal 

sovereignty.151 In short, according to case-law, there is no obligation to avoid double taxation 

under the EU freedoms.  

 

5 Concluding Reflections  

Analyzing the legal tax outcomes of my findings throughout the thesis, one can affirm that 

double taxation of individuals in the EU is a complex issue because of the lack of clear 

legislation on the area and because of the battling of tax competences between the EU and the 

Ms. Whilst it is clear to say that the EU does not enjoy direct tax powers because it is unlike 

the Ms, not a sovereign state that enjoys inherent competences but rather competences that are 
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conferred to it by the EU Treaties according to Article 5(2) TEU, it does enjoy the regulatory 

power coming from the multilevel governance that the EU has concerning taxation. This 

multilevel governance conflicts with the idea of tax power being a fundamental part of State 

sovereignty because the EU still has certain involvement in the national taxation through 

asserting control and increasingly shaping it.152 The free movement of persons is also 

increasing double taxation because of all the people falling within the scope of the relevant 

provisions153 and because of the fact that the case-law provided for from ECJ, has not been 

enough to clarify how far EU is stretching when it comes to calling upon the Ms to take action 

on the elimination of double taxation. There is thus no clear legislation nor case-law on the 

area deciding on the objectives the Ms shall take on this matter.  

    A further problem is how the direct and indirect tax law is regulated at EU level which 

brings us back to the question of who has the taxing powers between the EU and the Ms to 

begin with. Direct taxation is regulated at national level even though Article 113 TFEU also is 

used for direct tax law but it is generic in comparison to Article 113 TFEU which explicitly 

mentions indirect taxation. Direct taxation lays in the hands of the national competences but is 

as already mentioned also regulated to a certain extent by the EU with the aim of having the 

national taxing powers exercised within the EU regulatory polity. What can be concluded is 

thus that there is no strict line for who has solely taxing power between the EU and the Ms 

because even though tax competence is a fundamental part of State sovereignty, it cannot be 

exercised without EU involvement. The EU’s impact on the Ms taxation goes beyond the 

mere field of taxation and reaches into issues regarding politics and redistribution and 

regulates the terms of what the Ms are obliged to do. Further even though Ms continue to levy 

taxes, the EU institutions are increasingly shaping them through the secondary tax legislation 

of the EU Commission and the EU Council, as well as the case law of the ECJ.154 This does 

not add up with the Ms sovereignty because the EU in this way intervenes in national policies 

that can create internal frontiers that are to be abolished in the internal market. However, the 

Ms are what is most important not weakened because of this EU involvement but they rather 

become part in a larger regulatory structure instead due to the European multilevel 

governance.155 So, by not requiring complete autonomy when it comes to direct taxation, the 

Ms become part of something bigger than their own governmental powers where competences 

of taxes are shared even if it is not always clearly regulated by law.  

    Further discussed was the question if there is an obligation to avoid double taxation under 

Article 293 EC. Because this provision has been repealed, there is no longer a political 

statement or an inspirational principle to avoid double taxation. However, Ms are still 

encouraged, as mentioned in the former Article, to enter negotiations with each other to 

eliminate double taxation. Bilateral and multilateral tax treaties are therefore still important to 

handle this issue because of the lack of clear legislation on this issue. What was more of 

relevance for this discussion was the question of why this specific provision was eliminated to 

begin with. For this question, different scholars have different answers but one of the reasons 

is that Article 293 EC did not provide for as many effective rules for the elimination of double 

taxation as it raised interpretation problems. It was more of an invite to Ms to avoid double 

taxation than a strict obligation. Another potential reason is that Article 293 EC could block 

the access to a directive that could have been a more effective legislation dealing with the 
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abolition of double taxation rather than this specific provision that was a “political 

declaration” and not a strict rule that needed to be followed under all circumstances.156 

However, the repeal of Article 293 EC cannot only be discussed as a negative consequence. A 

positive consequence can be that the repeal of Article 293 EC under the Lisbon Treaty has led 

to the EU objective of double taxation can be applied more widely. The establishment of the 

internal market within EU can now be taken as a leading argument on eliminating double 

taxation.157 Lastly discussed was the question of if there is an obligation to avoid double 

taxation under the EU freedoms, in other words, the free movements under EU law. In short, 

the EU Commission has made the statement that there is no obligation to avoid double 

taxation under the free movements provided for under the EU law because the Ms are free to 

decide on their own rules of direct taxation and that they are not obliged to adapt their own 

tax systems to the different Ms tax systems to eliminate double taxation which arises from the 

exercise in parallel by the Ms fiscal sovereignty.158 

    Analyzing the remarks from this research, one can see a need for a better avoidance of 

double taxation situations both from the Ms and the EU. There is also a need of a requirement 

of insurance for a clear and safe position for the taxable persons that are engaged in work at 

international level. This because the people every day get more and more mobile and search 

for jobs abroad. However, when every country seeks to tax the income of an individual within 

its territory based on at least one connecting nexus, a person that works in another country 

other than its home state, can be at risk of being double taxed due to the interaction of two tax 

systems. In other words, the same individual that enjoys the free movement of persons is also 

“punished” for this enjoyment because of the risk of double taxation. Now that there is no 

clear legislation such on the matter such as the former Article 293 EC which encouraged the 

avoidance of double taxation, Ms shall still enter negotiations with each other in form of 

double taxation avoidance agreements (DTAAs) even though they are not obliged to conclude 

these with each other neither under EU law nor international law. DTTAAs avoid double 

taxation by considering the tax laws of two or more countries that enters a tax treaty, provide 

tax information exchange which enters lower administrative costs of taxation, provide legal 

certainty in DTAAs, and because these tax treaties incorporate anti-abusive provisions 

ensuring the benefits of the DTAAs are used by the genuine residents of the countries which 

have entered in tax agreements.159 From these benefits there is a lot to gain for the Ms and for 

its nationals as well as the EU citizens. A will for avoidance shall therefore grow stronger 

through the entrance of tax treaties. This is important because people that are very mobile 

shall not be taxed twice as it goes against the right of free movement of persons. For this 

right, there is no strong protection when it comes to the risk of being double taxed and one 

might wonder how the future looks for both the double taxation of individuals but also the EU 

in general. But because double taxation is one of the main tax obstacles and restrictions of the 

free movement in the internal market seen from an economic point of view, the abolishment 

of double taxation is also one of the main objectives of fundamental freedoms and shall 

therefore be paid more attention to. The general provisions of Article 4.3 TEU for example 

prescribe that the Ms should encourage the achievement of the tasks of EU and stay away 
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from measures which would make the EU’s objectives harder to fulfill. Therefore, even 

though there is today no provision like the former Article 293 EC, one can instead interpret 

Article 4.3 TEU as prescribing the avoidance of double taxation because it is a hindrance in 

the free movement which is a large part of the functioning of the EU’s internal market.  

    There is as already mentioned no multilevel tax convention created by the Ms even though 

many other multilateral agreements have been concluded on other business issues. There is 

thus no consensus on the issue which can be the result of the Ms taxing ability that is central 

to its sovereignty but also to a certain extent, because the EU itself lacks the political will for 

a multilevel tax convention. The EU seems to lack a political will not only in this area, but 

also overall looking at for example how Ms are deciding to leave the EU because it does not 

benefit them enough anymore. It seems like the Ms are afraid of losing their sovereignty in 

different areas but the main aim for the EU is not to acquire all the powers the Ms have 

obtained or the resources the Ms are entitled to from for example taxation, but controlling that 

the Ms exercise of these powers are within a EU regulatory polity. Back in the day, there was 

more of a will to corporate within the Union to get a stronger, more united EU for all EU 

citizens where one might assume that the issue of double taxation would have reached a 

consensus. Now the Ms sovereignty seems to be taking over in many areas. The remaining 

question is if the rights and opportunities offered to European citizens as they are to today, 

including the right of free movement that creates the risk of double taxation, will attract the 

Ms allegiance to the EU in the time ahead of us. Is the shared culture, sense of history, and 

means of communication enough as unifying forces? The positive feeling of a belonging to a 

wider community and a feeling of a belonging to a national, regional, and local community 

are not contradictory and would be a more optimistic view on the question. Today, according 

to empirical studies, there is a gradual but widespread decline in intense feelings of national 

pride at least among Western Europeans. But does such decline of national pride result in a 

raised attachment to the EU? Seeing it from a less optimistic view, under which a European 

citizenship and state nationality are interdependent and complementary, some people are 

rather sceptic. Because the views on the future of Europe are divided, one might wonder if the 

European citizens at large will demonstrate their allegiance to the idea of a unified Europe. 

Only time will answer these questions but one shall remember that the vision of a united EU 

is becoming less idealistic and the issue of double taxation seems to remain.160  
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