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Abstract  
 

This essay aims at answering if the principle of non-refoulement is respected or not during 

Frontex coordinated joint operations and rapid border interventions at land and sea. Also, if it 

is not respected, who is or would be held responsible for a violation of the principle? In order 

to answer these questions, the essay examines the principle of non-refoulement, law of the sea 

and the responsibility for wrongful acts as well as the organisation of Frontex and its operations.  

 

The principle of non-refoulement is an important cornerstone in the international refugee and 

asylum regime since it prohibits a state to expel a person to another state where he or she risks 

being subjected to persecution or ill-treatment. A state may violate the principle both directly, 

by sending the person direct to a state where he or she risks persecution of ill treatment, and 

indirectly, by sending him or her to a state which most likely will send him or her to a state 

where he or she risks facing persecution. The obligations to respect the principle is further 

binding on a state everywhere it has jurisdiction and exercises exclusive and effective control, 

both at land and sea.  

 

Frontex has the aim to help the member states of EU to protect the external borders as well as 

making sure this is done with respect to the fundamental rights and non-refoulement. Frontex 

has even though met critics claiming that the fundamental rights and non-refoulement is 

violated during the operations. It has been shown that these claims are true but it is problematic 

to determine which participant is responsible for these violations.  

 

Since Frontex regulation does not contain such assessment guidelines one has to turn to the 

Draft articles on Responsibility for wrongful acts in order to get an answer. By doing so it can 

never the less be found that the one responsible for a violation is the participant which the 

violating decision originates from and thus exercises effective and exclusive control. 
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1. Introduction 
 

1.1. Background 
 

In 2015 the great migration crisis hit the world. Over 65 million persons were forcibly 

displaced. Out of them, 21.3 million persons where refugees who had been forced to leave their 

homes in order to flee from persecution and ill-treatment.1 This was an increase of 1.8 million 

compared to the 19.5 million refugees in 2014 and an increase of 4,6 million compared to the 

16.7 million in 2013.2 Due to the migration crisis in 2015 more persons then ever tried to cross 

the Mediterranean in order to reach the European Union (EU) and receive protection.3  

 

The European Border and Coast Guard Agency, commonly known as Frontex, is an EU agency 

and EU body established by the European Council in 2004.4 Frontex has the mission to assist 

the member states in their protection of the external borders of the EU the prevention of illegal 

migration.5 Frontex further has the mission to make sure that this protection is performed with 

respect for the fundamental rights and the principle of non-refoulement.6  

 

Even though the requirement for the respect of the fundamental rights is expressed throughout 

the regulation of Frontex, some have claimed that refugees have been subjected to refoulement 

during the Frontex operations and have thus been exposed to the risk of facing the persecution 

and ill-treated which they have fled yet again.7  

 

The problem is to establish if there are any proof that such violations has occurred and of so 

who is responsible? 

 

 

                                                           
1 UNHCR – The UN Refugee Agency, Global Trends: Forced Displacement in 2015, available at: 

https://s3.amazonaws.com/unhcrsharedmedia/2016/2016-06-20-global-trends/2016-06-14-Global-Trends-

2015.pdf [accessed 20 May 2017]. 
2 UNHCR – The UN Refugee Agency, Global Trends: Forces Displacement in 2014, available at: 

http://www.unhcr.org/statistics/country/556725e69/unhcr-global-trends-2014.html [accessed 20 May 2017]; and, 

UNHCR – The UN Refugee Agency, Global Trends: Forces Displacement in 2013, available at: 

http://www.unhcr.org/statistics/country/5399a14f9/unhcr-global-trends-2013.html [accessed 20 May 2017]. 
3 In October 2015 over 220.000 persons crossed the Mediterranean, that is almost 200.000 persons more than in 

October 2014. See: Operational Portal – Refugee Situations, Mediterranean Situation, available at:  

http://data2.unhcr.org/en/situations/mediterranean [accessed 20 May 2017]. 
4 Frontex - European Border and Coast Guard Agency, Origin, available at: http://frontex.europa.eu/about-

frontex/origin/ [accessed 20 April 2017]; and, the Frontex Regulation 2016, article 56 (1). 
5 Regulation (EU) 2016/1624 of the European Parliament and of the Council, of 14 September 2016 on the 

European Border and Coast Guard and amending Regulation (EU) 2016/399 of the European Parliament and of 

the Council and repealing Regulation (EC) No 863/2007 of the European Parliament and of the Council, Council 

Regulation (EC) No 2007/2004 and Council Decision 2005/267/EC, article 8, Recital (23) (Frontex Regulation 

2016); and, Council Regulation (EC), No 2007/2004 of 26 October 2004 establishing a European Agency for the 

Management of Operational Cooperation at the External Borders of the Member States of the European Union, 

article 1. 
6 Frontex Regulation 2016, Recital (47). 
7 Omonira-Oyekanmi, R, ’Syrian refugees 'turned back from Greek border by police'’ (The Guardian, 7 December 

2012) available at: https://www.theguardian.com/world/2012/dec/07/syrian-refugees-turned-back-greek [accessed 

14 May 2017]; and, Human Rights Watch, The EU’s Dirty Hands: Frontex Involvement in Ill-Treatment of 

Migrants Detainees in Greece, September 2011, ISBN: 1-56432-812-0, available at: 

https://www.hrw.org/sites/default/files/reports/greece0911webwcover_0.pdf [accessed 3 May 2017]. 
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1.2. Aims and questions  
 

The aim with this essay is to examine if violations of the principle of non-refoulement occurs 

during the joint operations and rapid border interventions coordinated by Frontex. If so, who is 

responsible for such violations? Is it Frontex, the hosting states or even the member states 

participating in the operation by providing guards, inter alia?  

 

1.3. Limitations  
 

The essay is limited to the principle of non-refoulement as found in the European Convention 

on Human Rights (“ECHR”)8 and the Convention relating to the Status of Refugees (“the 1951 

Refugee Convention”)9. Hence, it does not focus on the principle as expressed in other 

international treaties.   
 

Regarding Frontex, the essay is limited to its joint operations and rapid border interventions at 

land and in the Mediterranean. The essay mainly refers to the Regulation (EU) 2016/1624 (“the 

Frontex Regulation 2016”)10 even if it refers to events took place before its adoption. This is 

because of its similarities to the Council Regulation (EC) No 2007/2004 (“the Frontex 

Regulation 2004”)11.  

 

1.4. Method and material 
 

The aim of this essay will be fulfilled by using the legal dogmatic method and lex lata. It 

meaning that the questions will be answered by examining the law as it currently is. Thus the 

examination and answers to the questions will be based on what is the legal sources actually 

states. The discussion in the analysis will have a focus of both lex lata and de lege ferenda, 

analysing the law as it should be, based on the facts found throughout the essay.  

 

The materials which will be used in the essay, in order to answer the questions, will primarily 

be relevant treaties, case law and advisory opinions. The focus will mainly be on the 1951 

Refugee Convention and the ECHR regarding the principle of non-refoulement. The 1982 

United Nations Convention on the Law of the Sea (“UNCLOS”)12 will also be examined as 

regarding the geographical application of non-refoulement. The case law used mainly consists 

of cases ruled by the ECtHR. Lastly, a great focus will further lie on official publications such 

as advisory opinions and notes written by the United Nation High Commissioner for Refugees 

(“UNHCR”) but also reports by the Human Rights Watch (“HRW”) in order to show because 

of their great expertise in the field of Refugee Law legally and practically.  

 

  

                                                           
8 Convention for the Protection of Human Rights and Fundamental Freedoms, 213 U.N.T.S. 222, entered into 

force Sept. 3, 1953, as amended by Protocols Nos 3, 5, 8, and 11 which entered into force on 21 September 1970, 

20 December 1971, 1 January 1990, and 1 November 1998 respectively. 
9 Convention relating to the Status of Refugees, 189 U.N.T.S. 150, entered into force April 22, 1954. 
10 Regulation (EU) 2016/1624 of the European Parliament and of the Council, of 14 September 2016 on the 

European Border and Coast Guard and amending Regulation (EU) 2016/399 of the European Parliament and of 

the Council and repealing Regulation (EC) No 863/2007 of the European Parliament and of the Council, Council 

Regulation (EC) No 2007/2004 and Council Decision 2005/267/EC. 
11 Council Regulation (EC), No 2007/2004 of 26 October 2004 establishing a European Agency for the 

Management of Operational Cooperation at the External Borders of the Member States of the European Union 
12 United Nations Convention on the Law of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 397. 
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1.5. Disposition  
 

The essay will be divided into five chapters whereas chapter two to four will have a focus lex 

lata. In chapter 2. the principle of non-refoulement will be examined. Chapter 2.1. gives a 

description of non-refoulement in general as to whom it applies to and when non-refoulement 

is directly violated. Chapter 2.2. shows that the principle cannot only be violated directly by a 

state but also indirectly. Chapter 2.3. handles the geographical application of non-refoulement. 

More specifically when a state’s responsibility for a person starts in accordance with the 1951 

Refugee Convention, the ECHR, but also in accordance with the law of the sea.  

 

Chapter 3 of the essay analyses Frontex. Chapter 3.1. gives an overview of Frontex background, 

as to how and why it was established. Chapter 3.2. regards the aims and tasks of Frontex and a 

special focus lies on the joint operations and rapid border interventions as well as Frontex 

Border and Coast Guards teams. In chapter 3.3 critique against Frontex by foremost the HRW 

is presented.  

 

Chapter 4 will give a brief examination of the Draft articles on Responsibility for wrongful acts, 

answering when a wrongful act has occurred and who is to be held as internationally 

responsible. 

 

The last chapter, chapter 5, will give an analysis of the findings trough the essay and apply 

those findings in order to give an answer to the questions asked. It will further present the final 

conclusions of the essay.  
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2. The Principle of Non-Refoulement   
 

The principle of non-refoulement is one of the most essential components and a cornerstone 

within the international refugee regime and asylum.13 It aims to protect refugees from being 

sent back to a country where they are at risk of being persecuted, tortured, or ill-treated.14 

 

The chapter examines the principle of non-refoulement in International Human Rights law. It 

aims to give and understanding for the meaning of the principles, to whom, where and when it 

may apply and where it is expressed.  

 

2.1. Non-Refoulement in International Human Rights law  
 

The principle of non-refoulement within the international human rights law is primarily 

expressed in article 33 (1) of the 1951 Refugee Convention which prescribes the following: 
 

No Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to the 

frontiers of territories where his life or freedom would be threatened on account of his race, religion, 

nationality, membership of a particular social group or political opinion.  

 

Article 33 (1) clearly expresses that the principle of non-refoulement applies to persons who 

meet the criteria for refugee status which is established in article 1A (2) of the 1951 Refugee 

Convention. According to article 1A (2) a refugee is a person who has fled his country of origin 

due to a well-founded fear of being persecuted15 because of his or her race, religion, nationality, 

membership of a particular social group or political opinion. In addition, the person shall also 

be unable or unwilling to get protection from the native country because of the fear of being 

persecuted. Moreover, for a person to have refugee status, the fear for persecution shall be a 

result of the events occurring before 1 January 1951. More particularly, as a result from the 

events of the second World War. But, due to the establishment of the 1967 Protocol Relating 

to the Status of Refugees (“the 1967 Protocol”)16, the 1951 Refugee Convention is applicable 

to all refugees no matter of country of origin or time of the refugee status.  

 

The principle of non-refoulement can also be found in other legal treaties such as in article 3 of 

the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading 

                                                           
13 UN High Commissioner for Refugees (UNHCR), Note on Non-Refoulement, November 1997, available at: 

http://www.unhcr.org/excom/scip/3ae68ccd10/note-non-refoulement-submitted-high-commissioner.html 

[accessed 5 April 2017], para 1. 
14 ibid. 
15 The term “persecution” does not have a universally accepted definition even though several attempts for it has 

been made. However, the UNHCR has stated that by the reading of article 33 of the 1951 Refugee Convention the 

term may be inferred as meaning a “threat to life and freedom” but also as violations of other rights and freedoms. 

Apart from this UNHCR means that it depends on the circumstances of every case if an action or a threat amounts 

persecution. Further, the UNHCR states that not only single grave actions and threats can amount to being 

persecution but also several smaller actions may amount to persecution if a collective assessment is made. For 

instance, discrimination assessed together with a general insecure atmosphere of the country may amount to 

persecution on “cumulative grounds”. 

UNHCR, Handbook and Guidelines on Procedures and Criteria for Determining Refugees Status – Under the 

1951 Convention and the 1967 Protocol Relating to the Status of Refugees (December 2010) available at: 

http://www.unhcr.org/3d58e13b4.pdf [accessed 25 April 2017], part 1, para. 51-53.  
16 Protocol Relating to the Status of Refugees, 606 U.N.T.S. 267, entered into force Oct. 4, 1967. 
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Treatment or Punishment17 and in article 7 of the UN Covenant on Civil and Political Rights18. 

The principle of non-refoulement is also expressed in both article 2 and 3 of the ECHR which 

establishes every person’s right to life and a prohibition of torture, inhuman or degrading 

treatment or punishment. However, neither article 2 nor article 3 of the ECHR contains a clear 

and direct prohibition on the return of refugees. It has, never the less, been determined through 

case law that the deportation of a person who has fled his country of origin and who is at risk 

for treatment contrary to article 2 or 3 if sent back is prohibited. It was first recognised by a 

decision of the European Commission of Human Rights in 1961.19 Later, it was confirmed by 

the European Court of Human Rights (“ECtHR”) in Soering v the United Kingdom.20 In the 

Soering case the ECtHR stated that the ECHR did not express any right for a person not to be 

deported.21 Yet, the ECtHR continued and argued that the extradition of a person to a state 

towards which there where substantial grounds for believing he or she would be subjected to 

torture, inhuman or degrading treatment would be contrary to the spirit and intendment of article 

3.22 The ECtHR therefor held that extradition of a person who’s is at real risk of being subjected 

to torture, inhuman or degrading treatment could constitute a violation of article 3 of the 

ECHR.23 The same conclusion was also made by the ECtHR in Vilvarajah and others v. the 

United Kingdom.24  

 

Most cases of non-refoulement regards the expulsion of a person to a third state. However, it 

has been established in the case M.S.S. v. Belgium and Greece, which will be further examined 

in chapter 2.2., that it can also constitute a violations of article 3 if a person is expelled to 

European state even when there are reasons to believe that the person would suffer treatment 

contrary to article 3 in that state.25 In M.S.S. the applicant was sent by Belgium to Greece to 

have his asylum application examined the Greek authorities.26 When in Greece, the applicant 

was detained twice under very bad conditions.27 He was kept in a very small space with several 

others, they had very limited access to use the toilets, they got very little to eat, only had dirty 

mattresses or the hard floor to sleep on and was not allowed to go out to get fresh air.28 Also, 

the applicant claimed that when he was detained at the second time, he had been beaten by the 

Greek police.29 Lastly, when the applicant was not kept in detention he lived in a park in Athens 

under very poor conditions since he had nowhere else to go.30  

 

In the assessment of the case the ECtHR first stated that the treatment the applicant had been 

exposed to amounted to degrading treatment and accordingly Greece had violated article 3 of 

the ECHR.31 Furthermore, the conditions of Greece’s detention centres was a well-known issue 

for Belgium as well as other European states, the ECtHR further ruled that also Belgium had 

                                                           
17 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res. 39/46, 

[annex, 39 U.N. GAOR Supp. (No. 51) at 197, U.N. Doc. A/39/51 (1984)], entered into force June 26, 1987. 
18 International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 

52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976. 
19 X. v. the Federal Republic of Germany (Decision) (1969) App. No. 4162/69, ECommHR. 
20 Soering v. the United Kingdom (Judgment) (1989) App. No. 14038/88, ECtHR. 
21 ibid, para. 85.  
22 ibid, para. 88. 
23 ibid, para. 91.  
24 Vilvarajah and others v. the United Kingdom (Judgement) (1991) App. No. 13163/87, ECtHR. 
25 M.S.S. v. Belgium and Greece (Judgement) (2011) App. No. 30696/09, ECtHR, para. 365-368. 
26 ibid, para. 28. 
27 ibid, para. 34, 44. 
28 ibid, para. 34.  
29 ibid, para. 44. 
30 ibid, para. 37. 
31 ibid, para. 231-234. 
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violated article 3 of the ECHR by sending the applicant to a state where he would likely be 

exposed to treatment prohibited by article 3.32  

 

The possibility to hold a Member State responsible for a third state’s acts of torture, inhuman 

or degrading treatment or punishment in the third states territory has not been supported by all 

member states. For instance, in Soering the United Kingdom argued that the wording of article 

3 would be strained if a member state could be held responsible for acts contrary to article 3 as 

if they alone had committed them even though the acts where committed by a third state outside 

of the member states territory.33 The ECtHR did not agree with the United Kingdom. It held 

that even though the member state’s responsibilities under article 1 of the ECHR is mainly 

territorial and the non-refoulement is expressed even more in detail in several other 

international treaties, it does not take away the responsibility of the member states to protect 

every person within their jurisdiction from treatment contrary to article 3. Not even if the acts 

would be committed outside that states jurisdiction.34  

 

Even though it has been debated whether or not non-refoulement shall be applied in certain 

areas or not, the principle has seemingly reached a widespread acceptance and incorporation in 

both international and national law. Due to this the UNHCR has claimed that the principle has 

reached the status of being international customary law.35 The UNHCR moreover has claimed 

that the principle’s customary law status is further supported by it being accepted and followed 

by states which is parties to neither of the treaties which involves the principle.36 The customary 

law status of the principle means that it is not possible to make reservations from the principle. 

The reason of this being that all customary law shall have equal force on all states.37 

 

Because of the great importance of the non-refoulement principle in international refugee law 

it is further, according to article 44 (1) of the 1951 Refugee Convention, not possible for states 

to make reservations from the principle as established in article 33 (1).38 Still, there is an 

exception to the principle of non-refoulement which is stated in article 33 (2) of the 1951 

Refugee Convention. It establishes that a person who is a reasonably regarded as a danger to 

the security of a state may not benefit from the principle of non-refoulement.  

 

Even though an exception to article 33 (1) exists it is still not possible for a state, which is a 

member states of the ECHR, to reject a person who is at risk of being subject to torture, inhuman 

or degrading treatment if sent back for it would constitute a violation of article 3 of the ECHR. 

Further, since the protection against torture, inhuman and degrading treatment is an absolute 

right article 3 of the ECHR can never be derogated from.39  Not even if the person in question 

                                                           
32 ibid, para. 364-368. 
33 Soering v. the United Kingdom, para. 83.  
34 ibid, para. 86. 
35 UN High Commissioner for Refugees (UNHCR), The Principle of Non-Refoulement as a Norm of Customary 

International Law. Response to the Questions Posed to UNHCR by the Federal Constitutional Court of the Federal 

Republic of Germany in Cases 2 BvR 1938/93, 2 BvR 1953/93, 2 BvR 1954/93, 31 January 1994, available at: 

http://www.refworld.org/docid/437b6db64.html [accessed 4 April 2017], para. 3.  
36 ibid, para 5. 
37 International Court of Justice, North Sea Continental Shelf, Judgment, 1969 ICJ Reports, para 63. 
38 UNHCR, Note on Non-Refoulement, para. 4. 
39 Reidy, Aisling, The prohibition of Torture: A guide to the implementation of Article 3 of the European 

Convention on Human Rights, Human rights handbooks, No. 6, (Council of Europe, 2003), available at: 

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=090000168007ff4

c [accessed 5 April 2017], p. 19-20. 
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is a risk for national security.40 The principles of non-refoulement cannot be derogated from 

since the act of torture is considered as a jus cogens-norm and may under no circumstances be 

violated.41  

 

2.2. Indirect Refoulement  
 

The application of non-refoulement is not only limited to situations where a state deports a 

person directly to the country where the risk for ill-treatment exists. It has both been argued by 

the UNHCR and held by the ECtHR that the principle also shall apply as an indirect 

refoulement.  

 

In its advisory opinion the UNHCR stated that the principle of non-refoulement “[…] applies 

not only in respect of return to the country origin […] but also to any other place where a person 

has reason to fear threats to his or her life or freedom related to one or more of the grounds set 

out in the 1951 Convention, or from where he or she risks being sent to such a risk.”.42 This has 

further been stated by the UNHCR in its “Note on non-refoulement”.43  

 

The question of indirect refoulement has also been addressed by the ECtHR in T.I. v. the United 

Kingdom.44 The case of T.I. regarded a man, the applicant, who fled from Sri Lanka to Germany 

in order to escape terrorists and Sri Lankan soldiers who had subjected him to ill-treatment.45 

When he had arrived to Germany the applicant applied for asylum but was rejected due to lack 

of evidence supporting the claim of ill-treatment.46 The applicant appealed the decision but was 

once again rejected.47 After the rejection the applicant fled once again and applied for asylum 

in the United Kingdom.48 The Government of United Kingdom did, however, claim that 

Germany had the responsibility for the examination of the applicants asylum request and that 

he should be returned to Germany. The German Government agreed with the United Kingdom 

and the removal of the applicant to Germany was set.49 The applicant thereafter complained to 

the ECtHR that the decision from the United Kingdom to remove him to Germany would, inter 

alia, violate article 3 of the ECHR.50 The main arguments was that it was highly likely that the 

German authorities would not reconsider his asylum application due to their strict procedural 

standards.51 He would therefore likely be deported back to Sri Lanka where he would be facing 

a real risk of being subjected to treatment contrary to article 3.52 

 

                                                           
40 Chahal v. the United Kingdom (Judgment) (1996) Appl. No. 22414/93; and ECtHR, Saadi v. Italy (Judgement) 

(2008) App. No. 37201/06, ECtHR. 
41 Prosecutor v. Furundzija, 10 December 1998, case no. IT-95-17/I-T, ICTY, para 153; Prosecutor v. Delalic and 

Others, 16 November 1998, case no. IT-96- 21-T, ICTY, para. 454; and Prosecutor v. Kunarac, 22 February 2001, 

case no. IT 96-23-T and IT-96-23/1, ICTY, para. 466.  
42 UN High Commissioner for Refugees (UNHCR), Advisory Opinion on the Extraterritorial Application of Non-

Refoulement Obligations under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol, 26 

January 2007, available at: http://www.refworld.org/docid/45f17a1a4.html [accessed 7 April 2017], para. 7. 
43 UNHCR, Note on Non-Refoulement, para. 4. 
44 T.I. v. the United Kingdom (Decision) (2000) App. No. 43844/98, ECtHR. 
45 ibid, p. 2-3. 
46 ibid, p. 3.  
47 ibid.  
48 ibid. 
49 ibid, p. 4.  
50 ibid, p. 11. 
51 ibid, p. 11, 13. 
52 ibid.  
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The United Kingdom claimed by its submission to the ECtHR that Germany should be the one 

assessing the application of asylum as well as the applicants claim of the risk for being subjected 

to ill-treatment in Sri Lanka, in accordance with the rules of the Dublin Convention (now 

replaced by the Dublin Regulation)53. They further claimed that there was no risk for the 

applicant being subjected to ill-treatment if deported to Germany and neither would the 

applicant be deported to Sri Lanka without having his application tried correctly by the German 

authorities.54  

 

In the case the UNHCR left a submission to the ECtHR stating that the rules of the Dublin 

Convention, regarding the determining of asylum, were very effective in order to prevent 

asylum seekers being sent back and forth between different states (“shuttlecocking”).55 Yet, 

even though this protection was, from the beginning, aimed to be a protection for the refugees, 

that aim was hampered by the different interpretations of the 1951 Refugee Convention.56 These 

interpretations arose because the states were allowed to examine the asylum applications in 

accordance with its own national law, as well as their international obligations, according to 

article 3 (3) of the Dublin Convention. The UNHCR meant that this allowance of interpretation 

constituted a problem.57 If a refugee had gotten his or her asylum application rejected by a state 

(the first state) with a very restrictive interpretation of the law, he or she could not make an 

application for asylum in another state (the second state) even though that state had a less 

restrictive interpretation and therefore probably would approve the application.58 The UNHCR 

therefore claimed that the applicant of the case should be able to get his asylum application 

assessed in the United Kingdom. If the United Kingdom would not make an assessment of the 

application but instead deported the applicant back to Germany, or any other state where he 

was likely to get deported, it could constitute a violation of article 3 of the ECHR and the non-

refoulement.59 

 

In the assessment by the ECtHR it was made clear that even though the ECHR do not set out a 

direct right to political asylum it does contain a prohibition of non-refoulement through what 

has been established in its case-law.60 The ECtHR further stated that the non-refoulement does 

not only regard the direct deportation to a state where the person is at risk of being subjected to 

treatment contrary to article 3. It also applies to links in a chain of events which might lead to 

the person being subjected to ill-treatment.61 In this case it being The United Kingdom 

deporting the applicant back to Germany where he is at great risk of being deported back to Sri 

Lanka.62 The ECtHR therefore held that the United Kingdom had a responsibility to make sure 

that the applicant would not suffer treatment contrary to article 3. Even though his application 

                                                           
53 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing the 

criteria and mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or a stateless person 

(recast). 
54 ibid. 
55 Article 3 of the Dublin Convention stated, inter alia, that each member state shall examine the application of an 

alien that is applied at the border or in the territory of the state (p. 1), the application shall be examined by a single 

state (p. 2). The corresponding is stated in article 3 (p. 1) of the current Dublin Regulation. 

Also see: T.I. v. the United Kingdom, p. 14.  
56 T.I. v. the United Kingdom, p. 14.  
57 ibid. 
58 ibid. 
59 ibid. 
60 ibid. 
61 ibid, p. 14-15. 
62 ibid, p. 15. 
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had already been tried by Germany.63 The ECtHR thus acknowledged the existence of indirect 

refoulement.  

 

What shall be kept in mind regarding the T.I. case is that it was decided at the time of the Dublin 

Convention. In 2013 the Dublin Convention was replaced by the Dublin Regulation which came 

with some changes. The Dublin Regulation, for instance, provides a broader protection from 

indirect refoulement as it states in article 3 (p. 2 para. 2): 

 
Where it is impossible to transfer an applicant to the Member State primarily designated as 

responsible because there are substantial grounds for believing that there are systemic flaws in the 

asylum procedure and in the reception conditions for applicants in that Member State, resulting in a 

risk of inhuman or degrading treatment within the meaning of Article 4 of the Charter of 

Fundamental Rights of the European Union, the determining Member State shall continue to 

examine the criteria set out in Chapter III in order to establish whether another Member State can 

be designated as responsible. 
 

The Dublin Regulation still contains a rule against “shuttlecocking” in article 3 (1) and it sets 

out a right for a state to send the person to a safe third state in article 3 (3). Due to this, a matter 

of interpretation will arise regarding whether a third state is considered safe but also if the 

primarily responsible states asylum system shall be considered safe and correct. Hence, whether 

the new Regulation do provide a better protection from indirect refoulement may be speculated.  

 

The issue of indirect refoulement as a violation of article 3 of the ECHR has further been 

examined in the case, M.S.S. v. Belgium and Greece. The case regarded an afghan man, the 

applicant, who travelled to Europe and entered the EU through Greece.64 When arriving to 

Greece, the applicant was detained and got his fingerprints registered but the applicant did not 

apply for asylum and was therefore at his release ordered to leave the country.65 As ordered, 

the applicant left Greece and chose to travel to Belgium where he applied for asylum.66  

 

Since the applicant’s fingerprints had been registered in Greece at his entry, Greece was 

according to article 10 (1) of the Dublin Regulation the state responsible to examine the 

applicant’s asylum application.67 Belgium therefore requested the Greek authorities to take over 

and examine the asylum application.68 The decision to turn him over was appealed by the 

applicant twice with reference to the bad conditions at the detention facilities and the deficient 

asylum procedures of Greece. Both appeals were rejected.69 The applicant further applied to the 

ECtHR and requested that his transfer to Greece would be suspended. However, also this 

application was rejected given the reason that the ECtHR trusted Greece to honour its 

obligations to respect the fundamental rights.70 Moreover, the UNHCR expressed concerns 

regarding the Greek asylum and detaining system and requested the Belgium to suspend the 

                                                           
63 ibid. 
64 M.S.S. v. Belgium and Greece, para. 9. 
65 ibid, para. 10. 
66 ibid, para. 11. 
67 Article 10 (1) of the regulation stated “Where it is established, on the basis of proof or circumstantial evidence 

[…] that an asylum seeker has irregularly crossed the border into a Member State by land, sea or air having come 

from a third country, the Member State thus entered shall be responsible for examining the application for asylum. 

[…]”, Council Regulation (EC) No 343/2003 of 18 February 2003 establishing the criteria and mechanisms for 

determining the Member State responsible for examining an asylum application lodged in one of the Member 

States by a third-country national; and, M.S.S. v. Belgium and Greece, para. 14. 
68 ibid. 
69 ibid, para. 21, 26, 29.  
70 ibid, para. 31-32. 
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transfer of the applicant.71 Belgium still decided to carry out the transfer of the applicant to 

Greece where he, as feared, faced ill-treatment and deficient asylum proceedings.72  

 

In the applicant’s submission to the ECtHR he claimed that Greece had violated article 13 in 

conjunction with article 2 and 3 because of the lack of effective remedy regarding his asylum 

application. Moreover, the applicant claimed that by sending him to Greece Belgium had 

violated both article 2 and article 3 of the ECHR.73 The applicant argued that the Belgian 

authorities decided to send him to Greece even though they were aware of the great risk that he 

would be expelled without a proper examination of his application.74  

 

In the ECtHR’s assessment of the submissions it first came to the conclusion that Greece had 

violated article 13 in conjunction with article 3.75 Sine merits of the application were not 

examined in a proper and serious way and the applicant had not had access to an effective 

remedy, the ECtHR held that it had been proven through that the Greek asylum procedure where 

failing in protecting the fundamental rights of the asylum seekers within their jurisdiction.76  

 

Secondly, and also most importantly regarding the matter of indirect refoulement, the ECtHR 

held that Belgium had violated article 3 of the ECHR by sending the applicant to Greece.77 The 

ECtHR meant that Belgium knew or ought to have known about the risk the applicant would 

be exposed to if sent to Greece.78 Not only had the UNHCR, the Council of Europe 

Commissioner for Human Rights and several international and Greek national non-

governmental human rights organisations published documents regularly regarding the 

deficiencies in the Greek asylum procedure and regarding the practice of indirect and direct 

refoulement by Greece.79 But the Belgian authorities had further been contacted directly by the 

UNHCR who requested Belgium to suspend the transfer of the applicant to Greece due to the 

failing asylum procedure.80 The ECtHR further stated in its assessment that a state cannot fully 

rely on that an another member state will respect and protect every persons fundamental rights 

even though such obligations is established in the states domestic laws and accessions to the 

international treaties. If there are other reliable sources stating that it is not the case, the sending 

state shall keep that in mind while making a decision on transferring of a person to that state.81 

Furthermore, the ECtHR made an important remark by holding that the burden of proof 

regarding the risk for the applicant to be expelled and returned if sent to Greece did not entirely 

fall on the applicant. Instead the ECtHR stated that the Belgian authorities had an obligation to 

examine and verify that the applicant’s fundamental rights would be respected and that he 

would not be returned to his country of origin without a proper examination of his asylum 

application and its merits.82  

 

 

                                                           
71 ibid, para. 16. 
72 ibid, para. 33, 42. 
73 ibid, para. 323. 
74 ibid, para. 324. 
75 ibid, para. 321. 
76 ibid. 
77 ibid, para. 360. 
78 ibid, para. 346-349, 352, 358. 
79 ibid, para. 347-348. 
80 ibid, para. 349. 
81 ibid, para. 353. 
82 ibid, para. 352, 359. 
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2.3. Geographical application of Non-Refoulement  
 

The principle of non-refoulement as stated in 1951 Refugee Convention and the 1967 Protocol 

applies to any person who fulfils the criteria of refugee status. Moreover, non-refoulement as 

found within the ECHR applies to every person within a member states jurisdiction, no matter 

of the person’s nationality, who is at risk of being deprived of his life or of being subjected to 

treatment contrary to article 3. Still, questions regarding the principle’s applicability 

geographically do arise. The question is generally when a states non-refoulement responsibility 

for a for a person starts.  Does the principle only apply to a refugee who is within the territory? 

Does it apply to a refugee at the borders of that state? Does it apply at sea?  

 

2.3.1. 1951 Refugee Convention 

 

Regarding the geographical application of the non-refoulement principle the UNHCR has stated 

that the wording of article 33 (1) of the 1951 Refugee Convention makes it clear that the 

principle does not only apply to persons who have made it across the borders into the territory 

of the state. It also applies to persons who are at the borders of that state.83 The UNHCR meant 

that since one shall interpret the law in good faith and in accordance with the ordinary meaning 

of the treaty, according to article 31 of the Vienna Convention on the Law of Treaties,84 it is 

also clear that it cannot be assumed that the aim with the non-refoulement in article 33 (1) would 

be to only apply to persons within the territory of the state.85 This argument is especially 

supported since the travaux préparatoires (the preparatory works) points out the humanitarian 

purpose of the 1951 Refugee Convention.86 Further, the UNHCR also argued that the wording 

of article 33 (1) of the 1951 Refugee Convention only sets out a geographical restriction 

regarding where a refugee may not be sent back, but do not set out a restriction from where the 

person can be sent from.87 It can therefore be assumed that a state can be held responsible for 

rejecting or expelling a person even outside its geographical territory due to the states 

extraterritorial jurisdiction and effective control over the persons.  

 

The importance of the principle of non-refoulement and the question of the applicability at the 

frontiers has also been addressed by the UNHCR Executive Committee (“the Committee”) at 

several occasions in its conclusions.88 The Committee has acknowledged the importance of 

non-refoulement both within the territory of a state but also its equal importance and 

applicability at its frontiers.89  

                                                           
83 UNHCR, Advisory opinion on the Extraterritorial Application of Non-Refoulement Obligations under the 1951 

Convention relating to the Status of Refugees and its 1967 Protocol*, para 23-28; and UNHCR, The Principle of 

Non-Refoulement as a Norm of Customary law, para. 14 and 18. 
84 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679, entered into force Jan. 27, 1980. 
85 UNHCR, Advisory opinion on the Extraterritorial Application of Non-Refoulement Obligations under the 1951 

Convention relating to the Status of Refugees and its 1967 Protocol*, para 23-24, 27, 29. 
86 ibid, para. 30. 
87 ibid, para. 26. 
88 The Executive Committee consists of representatives from the UN Member States. The Committee is considered 

as a subsidiary organ of the General Assembly and has the purpose to advise the High Commissioner regarding 

the functions of his work. See: UNHCR, Background on the Executive Committee, 1 July 2001, available at: 

http://www.unhcr.org/excom/announce/3b4f09faa/background-executive-committee.html [accessed 2017-04-13]. 
89 UNHCR, Executive Committee, Conclusion No. 6 (XXVIII) Non-Refoulement (1977), para. (c); and, UNHCR, 

Executive Committee, Conclusion No. 15 (XXX) Refugees without an Asylum Country (1979), para. (b) and (c); 

and, UNHCR, Executive Committee, Conclusion No. 22 (XXXII) Protection of Asylum-Seekers in situations of 

Large-Scale Influx (1981), para. IIA2; and, UNHCR, Executive Committee, Conclusion No. 53 (XXXIX) 

Stowaway Asylum-Seekers (1988), para. (1); and, UNHCR, Executive Committee, Conclusion No. 85, Conclusion 

on International Protection (1998), para. (q). 
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2.3.2. European Convention on Human Rights  

 

Non-refoulement and its geographical applicability may also be discussed in the aspect of the 

ECHR. More specifically, when the principle is applicable according to article 1 of the ECHR. 

Article 1 states that: 

 
The High Contracting Parties shall secure to everyone within their jurisdiction the rights and 

freedoms defined in Section I of this Convention. 

 

A contracting state has, thus, a responsibility to protect the rights, which is stated in ECHR, of 

any person who is within the jurisdiction of that member state. However, the question is when 

a person is considered as being under a certain states jurisdiction.  

 

The jurisdiction of a state is primarily very territorial.90 A person is consequently considered to 

be within the jurisdiction and under the state’s responsibility if he or she is within the territory 

of that state.91 Nonetheless, the ECtHR has stated that it is in some cases possible for a 

contracting state to be held responsible for an act performed by that state which has its effect 

or has taken place outside its territorial boundaries.92 The latter was the fact in the case of Hirsi 

Jamaa and Others v. Italy.93  

 

In the case of Hirsi Jamaa the applicants where eleven Somali nationals and thirteen Eritrean 

nationals who, together with two hundred others, bordered vessels in Libya with the aim to go 

over the seas to Italy.94 When at the high seas the vessels with the applicants was intercepted 

by Italian Revenue Police and the Coastguard.95 Without information regarding destination, the 

applicants along with the rest of the occupants was transferred on to Italian military ships back 

to Libya where the Libyan authorities awaited.96 The operation of Italy to send the vessels back 

to Libya was along with eight other similar operations in 2009 the result of bilateral agreements 

concluded between, inter alia, Italy and Libya.97  

 

In their submission to the ECtHR the applicants claimed that by sending them back to Libya 

Italy had violated article 3 of the ECHR and article 4 of Protocol No. 4.98 Italy, on the other 

hand, argued that it could not be held responsible for the claimed violations. Because, even 

though the events had taken place on Italian military ships, Italy had not exercised “absolute 

and exclusive control” over the applicants and they could therefore not be considered as being 

under Italian jurisdiction.99 In addition, Italy argued that the operations took place in accordance 

with its obligation to rescue persons in distress at the high seas which is imposed under 

international law.100 Actions such as rescues performed under such an obligation could not be 

considered a direct link between the persons concerned and the states jurisdiction.101 Italy also 

                                                           
90 Soering v. the United Kingdom, para. 86; Bankovic and Others v. Belgium and Others (Decision) (2001) App. 

No. 52207/99, ECtHR, para. 61 and 67. 
91 ibid. 
92 Al-Skeini and Others v. the United Kingdom (Judgement) (2011) App. No. 55721/07, ECtHR, para. 132-133; 

and, Bankovic and Others v. Belgium and Others, para. 67. 
93 Hirsi Jamaa and Others v. Italy (Judgement) (2012) App. No. 27765/09, ECtHR. 
94 ibid, para. 9.  
95 ibid, para. 10. 
96 ibid, para. 11-12. 
97 ibid, para. 13-14. 
98 ibid, para. 2.  
99 ibid, para. 64. 
100 ibid, para. 65. 
101 ibid.  
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argued the lack of exclusive control over the applicants since the Italian authorities had neither 

boarded the boats nor used weapons and violence.102 Yet, the applicants argued that Italy did 

exercise exclusive control from the moment the applicants boarded the Italian ships, since it is 

stated within article 4 of the Italian Navigation Code that ships flying the Italian flag falls under 

Italian jurisdiction.103 The submission by the applicants was supported by third-party 

interveners arguing that under international refugee law the question of responsibility does not 

lay in whether the person was on that states territory or not but whether if the state in question 

had exercised effective control and authority over the person.104   

 

In its assessment of the case, the ECtHR considered its old case-law and stated that the 

contracting states has an obligation to secure the rights and freedoms of the persons within their 

jurisdiction.105 The ECtHR noted its conclusions made in Bankovic and Others and Ilascu and 

Others106, that the jurisdiction of a state is foremost territorial.107 Though, the ECtHR continued  

by stating that it has also through its previous case-law, Drozd and Janousek, Bankovic and 

Others and Ilascu and Others,108 ruled that it can in exceptional cases be held that a state has 

acted within its jurisdiction even if the act was performed or had its effect outside the states 

own territory.109 For example, this could be the case if agents of a state exercises control or 

authority over an individual outside its own territory. In such a case the person is to be 

considered as being under that states jurisdiction.110 Further, the ECtHR agrees with the 

statement made by the applicants regarding the rules under article 4 of the Italian Navigation 

Code.111 In addition the ECtHR stated:  

 
The Court observes that, by virtue of the relevant provisions of the law of the sea, a vessel sailing 

on the high seas is subject to the exclusive jurisdiction of the State of the flag it is flying. This 

principle of international law has led the Court to recognise, in cases concerning acts carried out on 

board vessels flying a State’s flag, in the same way as registered aircraft, cases of extraterritorial 

exercise of the jurisdiction of that State […]. Where there is control over another, this is de jure 

control exercised by the State in question over the individuals concerned.112 

 

In the certain case the ECtHR came to the conclusion that since the events took place on the 

ships of Italian armed forces on which all of the workforce also was Italian, the applicants were 

without doubt under Italian exclusive de jure and de facto control of the Italian authorities.113 

The applicants were therefore to be considered, in accordance with article 1 of the EHCR, as 

being under Italian jurisdiction at the time of the events, inter alia.114  

 

From the assessment by the ECtHR in the Hirsi Jamaa case one can draw the conclusion that 

in any place, a ship, an aircraft or at the frontiers, where the authorities of a state exercise 

                                                           
102 ibid, para. 66. 
103 ibid, para. 67.  
104 ibid, para. 69. 
105 ibid, para. 70.  
106 Ilascu and Others v. Moldova and Russia (Judgement) (2004) App. No. 48787/99, ECtHR. 
107 Hirsi Jamaa and Others v. Italy, para. 71. 
108 Drozd and Janousek v. France and Spain (Judgement) (1992) App. No. 12747/87, ECtHR, para. 81; Bankovic 

and Others v. Belgium and Others, para. 67; and, Ilascu and Others v. Moldova and Russia, para. 314.  
109 Hirsi Jamaa and Others v. Italy, para. 72. 
110 ibid, para. 74. 
111 ibid, para. 78. 
112 ibid, para. 77.  
113 ibid, para. 81. 
114 ibid, para. 82. 
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exclusive control that state has jurisdiction.115 This meaning, that any person who is at any of 

these places shall be regarded to be under stat states jurisdiction and protection.  

 

2.3.3. The 1982 United Nations Convention on the Law of the Sea  

 

The rules and guidelines of UNCLOS, as was regarded by the ECtHR in the Hirsi Jamaa case, 

is a relevant legal source when it comes to establishing when a state is responsible for a person 

at sea and thus have a responsibility protect that person’s fundamental rights. Since many of 

Frontex’s operations take place at sea, it is of importance to make a brief examination of the 

law of the sea.  

 

The UNCLOS is divided in several parts which handles different issues regarding the seas. The 

part contains rules regarding the territorial waters of states. Firstly, it is established in article 2 

(1) that a state’s sovereignty does not only apply to their territory at land, it also expands to the 

territorial waters of that state. However, the sovereignty of a state within its territorial water is 

not absolute because the exercise of that sovereignty has to be in accordance with the UNCLOS 

as well as other international laws.116 For example, a state may not prohibit the ships of another 

state, with peaceful meanings, to passage through and anchor in its territorial waters at sea.117 

In accordance with the expansion of the state’s sovereignty one can further assume that the 

jurisdiction of a state, which it has in accordance with article 1 of the ECHR, also expands and 

applies at its waters since they are a territorial belonging to that state.118  

 

Apart from a state being allowed to exercise control in its own territorial waters due to its 

sovereignty, a state may also exercise control in zones contiguous to its own waters.119 Yet, this 

may only be done in order to “prevent infringement of its customs, fiscal, immigration or 

sanitary laws and regulations within its territory or territorial sea” or to “punish infringement 

of the above laws and regulations committed within its territory or territorial sea.”.120 In 

example, in the case Xhavara and Fifteen Others v. Italy and Albania Italy acted in Albanian 

waters which is contiguous to the territorial waters of Italy, in order to stop illegal 

immigration.121  

 

The third part of UNCLOS contains rules regarding the high seas.122 In article 87 it is 

established that the high seas are open seas, which means that ships flying under the flag of any 

state may sail within these sea areas.123 When a ship flies under the flag of a certain state, that 

particular state is thus exercising effective and exclusive control over that ship and the persons 

                                                           
115 ibid, para. 75, 81-82.  
116 ibid, article 2 (3). 
117 ibid, article 17-19. 
118 Soering v. the United Kingdom, para. 86; Bankovic and Others v. Belgium and Others, para. 61, 67. 
119 UNCLOS, article 33. 
120 UNCLOS, article 33 (1) (a) and (b).  
121 Xhavara and Firteen Others v. Italy and Albania (2001), Application No. 39473/98, ECHR, p. 2. 
122 According to UNCLOS article 86, the high seas is the parts of the sea that “are not included in the exclusive 

economic zone, in the territorial sea or in the internal waters of a State, or in the archipelagic waters of an 

archipelagic State”. 
123 UNCLOS, article 90. 
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on board.124 Yet, in order for a ship to fly under a certain flag the ship has to be granted by that 

state to fly it because the ship and the state must have a genuine link to one and other.125  

 

Furthermore, if a ship is sailing on the high seas it has a duty to assist persons or vessels in 

distress if the rescue action does not endanger the own ship, its crew or passengers.126 It is 

moreover established in article 98 that the coastal states have a duty to render assistance by 

promoting the establishment, operation and maintenance of an adequate and effective search 

and rescue service regarding the safety of the seas.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
124 UNCLOS, article 94; and, Hirsi Jamaa and Others v. Italy, para. 77, 81. 
125 UNCLOS, article 91 (1). 
126 UNCLOS, article 98. 
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3. Frontex  
 

This chapter aims to give an understanding for what Frontex is, what aim it has, what its task 

are, inter alia. Further, the aim is also to give and understanding how Frontex’s operations and 

missions work in practice.  

 

3.1. Background  
 

The European Border and Coast Guard Agency, more known as Frontex, is an EU agency and 

EU body established by the European Council.127 It has its origin in an agreement made between 

Belgium, France, Germany, Luxembourg and the Netherlands in Schengen in the 1980s.128 The 

aim of the agreement was to get rid of the internal borders between the states and thus to 

guarantee free movement of persons and later also abolish checks.129 To retain the balance 

between the freedom and security the member states had to guard the external borders of the 

Schengen area.130 This was made by cooperation and coordination of the police and judicial 

authorities of the states.131 Later the External Border Practitioners Common Unit was 

established along with several Ad Hoc Centres on Border Control which had the task to watch 

over the projects and operations regarding the boarder management.132 Thereinafter, in 2004, 

the European Council established the European Agency for the Management of Operational 

Cooperation at the External Borders of the Member States of the EU, also called the Agency 

and Frontex.133 

 

The aim with the establishment of the Frontex 2004 was to improve the management of the 

external borders of the Member States in the EU.134 In 2015 the EU suffered an extraordinary 

pressure at its external borders due to the migration crisis.135 The crisis resulted in 

approximately 1,5 million persons crossing the external borders illegally during the period of 

January to November 2015.136 Due to this the European Commission recognised the need for 

and proposed the establishment of a regulation that would provide a more integrated 

management of the external borders of the EU by providing Frontex with more competences.137 

Thereinafter, also the European Council and the Heads of State or Government expressed the 

need to increase the surveillance of the external borders of the Union by increasing the resources 

of Frontex in order to manage the great migration flow.138 As a results, the Frontex Regulation 

2016 was established.  

                                                           
127 Frontex - European Border and Coast Guard Agency, Origin, available at: http://frontex.europa.eu/about-

frontex/origin/ [accessed 20 April 2017]; and, the Frontex Regulation 2016, article 56 (1). 
128 ibid. 
129 ibid.  
130 ibid. 
131 ibid. 
132 ibid. 
133 ibid. 
134 Frontex Regulation 2004, article 1. 
135 European Commission, Strasbourg 15 December 2015, COM (2015) 671 final, 2015/0310 (COD), Proposal 

for a Regulation of the European Parliament and of the Council on the European Border and Coast Guard and 

repealing Regulation (EC) No 2007/2004, Regulation (EC) No 863/2007 and Council Decision 2005/267/EC, p. 

2. 
136 ibid. 
137 ibid, p. 3. 
138 Frontex Regulation 2016, Recital (1). 
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3.2. The Aims and Tasks  
 

Frontex has the aim to promote, coordinate and develop the European border management so it 

is in line with the fundamental rights.139 It is the same mission as the one Frontex had when it 

was established in 2004. Yet, the difference is that the Frontex Regulation 2016 has expanded 

the tasks of Frontex.140 Some of the tasks is to monitor the migration flows and the management 

of the borders, make risk analyses and vulnerability assessments of the states. Further, Frontex 

acts as a support for the member states at operations, border interventions, with fighting cross 

border crimes, to train member states border guards, they act as a technical support and they 

support states regarding the return of persons.141  

 

It is important to emphasise the fact that even though the tasks of Frontex has expanded since 

2016 the acts of Frontex is merely supplementary to the Member States own acts.142 Even 

though Frontex and the Member States do share the responsibility for the border and coast guard 

management the Member States still have the primary responsibility.143 It is for instance the 

responsibility of the states to independently make sure that there is enough staff, that is properly 

trained, and resources which is well distributed to ensure a high level of security and control of 

the external borders.144 Nevertheless, Frontex may help states with deploying additional experts 

and technical equipment if they are and in need of assistance in order to handle the pressure at 

the borders.145  

 

3.2.1. Joint operations and Rapid Border Interventions  

 

In the Frontex Regulation 2016 it is stated that if a member state is in need of assistance in order 

to handle challenges at the external borders the state may send a request to Frontex to initiate a 

joint operation or rapid border intervention.146 At such a request an evaluation established on 

risk analyses shall be made before the approval and coordination of a joint operation or rapid 

border intervention.147 Is also possible for Frontex to, on their own initiative, recommend a 

member state to initiate a joint operation or rapid border intervention if it is found necessary 

due to the results from the vulnerability assessment and risk analysis.148  

 

                                                           
139 ibid, article 1. 
140 ibid, Recital (11). 
141 ibid, article 8. 
142 Laitinen, I, Frontex – Facts and Myths, available at: http://frontex.europa.eu/news/frontex-facts-and-myths-

BYxkX5 [accessed 24 April 2017]. 
143 The Frontex Regulation 2016, article 5. 
144 Frontex - European Border and Coast Guard Agency, Operations – Roles and Responsibilities, available at: 

http://frontex.europa.eu/operations/roles-and-responsibilities/ [accessed 28 April 2017]. 
145 ibid. 
146 Frontex Regulation 2016, article 15 (1) and (2). 
147 ibid, article 15 (3). 
148 ibid, article 15 (4). 
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When a request for a joint operation or a rapid border intervention has been made and approved, 

Frontex executive director, the host member state149 and the participating member states150 shall 

agree on an operational plan which is made by the executive director and sets out the 

organisational and procedural aspects necessary for the operation.151 For instance, it shall 

include a description of the situation, duration and geographical area of the operation, 

descriptions of tasks and responsibilities, information regarding the relevant jurisdiction at sea 

and information about what shall be done regarding persons who is in need of international 

protection, inter alia.152  

 

A slight difference of the procedure of the joint operation and rapid border intervention is that 

the decision making and preparation for a rapid border intervention must be done within a 

shorter time limit. The decision to launch rapid border intervention or not has to be made by 

the executive director within two days and the operational plan has to be made within three 

days.153 Thereinafter, shall the national guards from the host member state deployed as soon as 

possible and the deployment of the European Border and Coast Guard teams shall be done 

within 5 working days.154  

Some operations coordinated by Frontex is the land operation Poseidon which started in 2011 

and of which Greece and Bulgaria where the hosting states. The operation aimed at “Tackling 

illegal immigration towards Greece and preparations for the resulting displacement effect 

towards Bulgaria.”.155 The same year Greece where also the host member state for the sea 

operation Poseidon, which aimed to combat the illegal migration by persons coming arriving at 

sea from Turkey and North Africa.156 Frontex also coordinated a sea operation in 2009. During 

the operation Italy was the host member state and the aim was “To increase the capacity of 

border control measures on persons illegally trying to enter the Schengen area via boats from 

Algeria, Tunisia and Libya.”.157 

 

3.2.2. The Border and Coast Guard teams 

 

The European Border and Coast Guards teams are teams which is participating in the joint 

operations or rapid border interventions and is consisting of guards from the member states who 

are deployed by Frontex.158 These guards shall in accordance with article 36 have received 

appropriate training developed by Frontex and the training entities of their home member states. 

                                                           
149 The Host Member State is the member state in which the joint operation or rapid border intervention takes place 

or is launched. See; The Frontex Regulation 2016, article 2 (5). 
150 The Participating Member State is a state which participates in, for instance, a joint operation or rapid border 

intervention by providing technical equipment, border guards and other staff. See; The Frontex Regulation 2016, 

article 2 (7). 
151 The Frontex Regulation 2016, article 16 (2). 
152 ibid, article 16 (2) and (3). 
153 ibid, article 17 (4) and (6). 
154 ibid, article 17 (5), (7), (8) and (9).  
155 Frontex – European Border and Coast Guard Agency, Archive of Operations: Poseidon, available at: 

http://frontex.europa.eu/operations/archive-of-operations/rgK0vC [accessed 19 May 2017]. 
156 Frontex – European Border and Coast Guard Agency, Archive of Operations: Poseidon, available at: 

http://frontex.europa.eu/operations/archive-of-operations/ZCQzCe [accessed 19 May 2017]. 
157 Frontex – European Border and Coast Guard Agency, Archive of Operations: Hermes, available at: 

http://frontex.europa.eu/operations/archive-of-operations/dcM8Bk [accessed 19 May 2017]. 
158 The Frontex Regulation 2016, article 20 (1). 
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The training can for instance include instructions about relevant Union or international law and 

the fundamental rights.159  

 

The guards who are members to the European Border and Coast Guard teams shall according 

to article 40 (1) have the capacity to exercise all powers for border control and return. Yet, the 

guards may only exercise powers and perform tasks which are directed by a guard from the host 

member state and those directed tasks has to be exercised in the presence of host state border 

guards or other staff.160 Moreover, the guards from the European Border and Coast Guard teams 

may not refuse entry at the borders.161 Further, during their participation in joint operations or 

rapid border intervention the guards shall in accordance with the regulation wear the uniforms 

of their home member state, they shall wear visible identification, and a blue armband so they 

can be identified as participating in an operation coordinated by Frontex.162  

 

3.3. Frontex Relation to the Fundamental Rights and Non-Refoulement  
 

Along with the expansion of the tasks of Frontex the importance of a greater protection and 

respect for the fundamental rights also expressed in the Regulation in order to keep a balance.163 

For instance, it is expressed in article 14 (2) that the actions taken by Frontex shall be in 

compliance with Union and international law and thus also the principle of non-refoulement. It 

is also expressed in article 21 (4) that the guards participating in an operation by being a member 

of the European Border and Coast Guard team shall perform their tasks with respect for the 

fundamental rights. Last, the regulation further contains an article, article 34, regulating the 

protection of the fundamental rights in general. It states that Frontex guarantees the protection 

of the fundamental rights and the principle of non-refoulement in the performance of its tasks 

under the Frontex Regulation 2016. For instance, if the fundamental rights are not respected by 

the hosting state Frontex may terminate an ongoing operation.164 The termination may be made 

through Frontex own initiative or by the request of the participating member states.165  

 

Even though the Frontex Regulation 2016 states that the fundamental rights and non-

refoulement always shall be respected and that Frontex shall terminate an operation where they 

are not, the regulation does not contain any rules or guidelines regarding the responsibility 

assessment for a performed violation. One can speculate that the absence of such rules is 

because Frontex is mainly self-examining when it comes to the respect for the fundamental 

rights and non-refoulement and does not feel the need to have rules regarding the responsibility 

assessments.166 Yet, the absence of such rules can be seen as interfering with the foreseeability 

of law.  

 

 

                                                           
159 ibid, article 36. 
160 ibid, article 40 (3). 
161 ibid, article 40 (9). 
162 ibid, article 40 (4). 
163 ibid, Recital (14). 
164 ibid, article 25. 
165 ibid, article 25 (1) and (2). 
166 ibid, article 71 (1). 
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3.2. Critique against Frontex Joint Operations and Rapid Border Interventions     

 

Even though it has been stated in Frontex Regulation 2016 as well as the Frontex Regulation 

2004 that the work of Frontex shall be performed with respect to the fundamental rights. Frontex 

has through the years been facing critics who has argued that Frontex’s work has violated 

persons’ fundamental rights rather than protecting them.167  

  

In 2012, the Guardian wrote about refugees, workers of non-governmental organisations 

(“NGO”) and lawyers who had told about Syrian asylum seekers being pushed back by border 

guards, either Frontex or national Greek guards, over the river Evros back to Turkey.168 Some 

Syrian refugees who had survived a fatal travel by two rubber dinghies over Evros and made it 

to a small Greek border state told about how they had been arrested and pushed back over the 

river to Turkey, by either Greek or Frontex officers, without being registered. They further 

claimed to have been beaten by the police before being forced into the small boats.169 These 

claims were further confirmed by a Turkish lawyer and a lawyer from a NGO. They told about 

the well-known fact that refugees were illegally pushed back to Turkey by Greek officers in 

unsafe boats and un registered.170  

 

Frontex work has further been criticised by the HRW through its report in 2011. It regarded the 

work during Frontex 2010 Rapid Border Intervention Team (RABIT 2010), and the joint 

operation Poseidon which took place at borders between Greece and Turkey.171  

 

For several years Greece had been the entry to the EU for undocumented migrants and asylum 

seekers.172 In 2010, after being assumingly encouraged by the European Commission, Greece 

found that it was not able to manage the current migrant crisis by itself but was in need of 

support from Frontex. Thereinafter, the operation RABIT 2010 started on the 2 November 

2010.173 The support from Frontex consisted of providing Greece with border guards and 

vehicles, setting up offices and funding of the operation.174 The vehicles provided by Frontex 

was used, for instance, to transport migrants to the detention centres.175 The border guards 

where to patrol together with Greek national guards and perform tasks such as apprehend 

migrants and send them to detention facilities. These tasks was all to be performed under 

instructions of the Greek authorities however it was shown that the guest guards performed 

such tasks by their own decisions.176 These tasks were further performed even though both the 

guest guards and Frontex was well aware that the conditions of the Greek detention centres 

amounted to inhuman and degrading treatment.177 Also, the bad conditions was a well-known 

fact since it had been recognised and criticised repeatedly by both HRW as well as other human 

                                                           
167 ibid, article 34 and Recital (14); and, the Frontex Regulation 2004 Recital (22). 
168 Omonira-Oyekanmi, R, The Guardian (7 December 2012). 
169 ibid. 
170 ibid. 
171 Human Rights Watch, The EU’s Dirty Hands. 
172 ibid, p. 19. 
173 ibid, p. 23. 
174 ibid, p. 23-24. 
175 ibid, p. 24. 
176 ibid, p. 38-39. 
177 Frontex had at the time of the preparations for RABIT 2010 visited detention centers and thus seen the bad 

conditions for themselves. See: Human Rights Watch, The EU’s Dirty Hands, p. 20-21, 38-39. 
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rights groups and it had also been recognised by the UN special rapporteur on torture and other 

cruel, inhuman or degrading treatment or punishment.178 Moreover, during the time of RABIT 

2010, the ECtHR ruled in M.S.S. v. Belgium and Greece that the conditions of the detention 

centres in Greece amounted to breaches of article 3 of the ECHR.179  

 

In the report it is also stated in the report that the asylum procedure in Greece where deficient 

during the time of RABIT 2010. The detainees which had been interviewed by the HRW had 

told that it was very hard to fil in an asylum application at all, in addition they were also scared 

to do so since they feared being kept in detention even longer. They further claimed that it was 

almost impossible to get refugee status at all in Greece and thus risked being expelled.180  

 

Frontex guards notably had made own decisions and participated in the detaining of migrants, 

the HRW therefore claimed that Frontex had failed to follow its obligations under the ECHR 

and the Charter of Fundamental Rights of the European Union (“the Charter”)181 to not expose 

any individual to torture, inhuman or degrading treatment.182 Frontex however argued that it 

did not have any mandate or responsibility to do anything about the detention facilities and their 

conditions or what was done to the migrants.183 Nevertheless, the HRW meant that whether 

Frontex had mandate over the detention facilities or not was not necessarily relevant. The HRW 

claimed, by comparing the current situation of Frontex operation with the case M.S.S. v. 

Belgium and Greece, that the fact that Frontex sent migrants to the detention centres, as they 

were well aware of the abusive conditions, was enough to claim them to be liable for the 

violations occurring at the centres as a sending party, like Belgium was in the case.184 Even if 

not directly expressed, it could be assumed that the HRW is claiming an indirect violation of 

non-refoulement by its comparison to M.S.S. v. Belgium and Greece.  

 

Because of the claimed violations the HRW called for Frontex to immediately suspend all its 

activities which had any connection to the Greek detention facilities until measures were taken 

to change the conditions.185 Yet, in response Frontex argued that since Greece had requested 

support by Frontex, Frontex was obliged to give that support. Additionally, Frontex claimed 

that it would be of no help to the migrants to suspend all of their activities.186 The HRW, 

however, pointed out that even if Frontex had an obligation to respond to Greece request of 

support, Frontex still had to respect the fundamental rights and the non refoulement.187 The 

HRW continues by arguing that Frontex could have avoided the violation of their obligations 

if the operation had been planned and performed in a different way. For instance, by detaining 

the migrants in other detention facilities located in the Schengen area or even in other Greek 

                                                           
178 It was recognised that the detention centres were highly overcrowded, children were placed together with 

unrelated adults and single women was raped because they were placed together with, to them, unknown men. 

Further, many detainees got sick because of the bad food, dirty drinking water and the dirty environment. There 

were no proper beds, no possibilities to shower, broken toilets, if any at all, and the detainees were at times subject 

to police brutality. See: Human Rights Watch, The EU’s Dirty Hands, p. 21-22, 29-36. 
179 ibid, p. 46-47. 
180 ibid, p. 36-37. 
181 Charter of Fundamental Rights of the European Union, 2000 O.J. (C 364) 1 (Dec. 7, 2000). 
182 Human Rights Watch, The EU’s Dirty Hands, p. 46. 
183 ibid, p. 47, 49-50. 
184 ibid, p. 47-48. 
185 ibid, p. 50. 
186 ibid, p. 50-51.  
187 ibid, p. 51. 
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detention facilities with acceptable conditions.188 The HRW also states that Frontex could have 

put up requirements on Greece to take measures against the bad detention conditions and the 

deficient asylum procedure in order to obtain the support requested.189  

 

In conclusion, the HRW stated that not only should Greece be held liable for the violations 

occurring to the migrants during the operation, but also Frontex as well as the participating 

states where accountable.190 First, the HRW argued that even though the guards of the 

participating states were deployed under Frontex during the operation the guards still wears 

their national uniforms and are thus acting under the name of their home state.191 The 

participating state can therefore not look away as their guards, while well aware of the bad 

conditions, transferred the migrants to the Greek detentions centres.192 The HRW continues by 

suggesting that in order to comply with the human rights during operations in the future the 

states shall demand that there will be no activities leading to ill-treatment if they shall 

participate.193 Second, regarding the responsibility of Frontex, the HRW claimed that Frontex 

was liable for the ill-treatment of the migrants since it acted and worked along with the Greek 

authorities without taking any actions in order to force Greece to stop the ill-treatment.194 
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4. International Responsibility  
 

As noted, Frontex Regulation 2016 does not contain any rules or guidelines regarding the 

assessment of responsibility for possible acts of violations. Hence, this chapter will give an 

overview of the Draft articles on Responsibility of States for Internationally Wrongful Acts 

(“ASR”)195 and the Draft articles on the responsibility of international organizations 

(“ARIO”)196 which may act as replacements for the absent rules of Frontex regulation.   

 

4.1. Responsibility for Internationally Wrongful Acts  
 

The ASR and ARIO are two legal documents which are very similar to one another since both 

contains rules regarding how responsibility for wrongful acts will be determined. Yet, there are 

some differences which separates them. The main difference is that the ASR applies to conducts 

by states but not, according to its article 57, to questions of international responsibility of 

international organisations (IO)197 or of any state acting under an IO.198 Due to this, the ARIO 

was established in order to make it possible to also determine the responsibility of IOs.199  

 

Regarding the matter of the draft articles application to Frontex’s operations it is clear that ASR 

is applicable when determining the possible international responsibility of a state. As to the 

determination if Frontex is internationally responsible ARIO can be assumed to be the most 

appropriate to apply. This is based on the arguments that ARIO applies to the EU because of its 

legal personality.200 Since Frontex is an EU body which also has a legal personality it may be 

assumed that the ARIO also shall apply to Frontex.201  

 

Within the ASR as well as within the ARIO it is stated that when a state or and IO commits an 

internationally wrongful act, that state or IO is internationally responsible for that act.202 What 

is meant with “international responsibility” is, however, not explained in either the ASR nor 

the ARIO.203 Yet, what is meant with the term “wrongful act” is explained in article 4 of the 

ARIO and correspondingly in article 2 of the ASR. The articles establish that a state or and IO 

is considered to have committed an internationally wrongful act when it has, either by its action 

or omission, breached an international obligation which is established in a treaty or other 

                                                           
195 Draft Articles on Responsibility of States for Internationally Wrongful Acts, in Report of the International Law 

Commission on the Work of its Fifty-third Session, UN GAOR 56th Sess., Supp. No. 10, at 43, U.N. Doc. A/56/10 

(2001). 
196 Draft articles on the responsibility of international organizations, A/CN.4/L.778 (2001). 
197 An International Organisation is “[…] an organization established by a treaty or other instrument governed by 

international law and possessing its own international legal personality.” as stated in ARIO article 2 (a).  
198 ARS, article 1.  
199 ARIO, General Commentary (1). 
200 See: Mungianu, R, Frontex and non-refoulement: the international responsibility of the EU, (Cambridge 

University Press, New York, 2016), p. 52, 56; and, Kuijper, P J., ‘Customary International Law, Decisions of 

International Organisations and Other Techniques for Ensuring Respect for International Legal Rules in European 

Community Law’ in Wouters, Jan (ed.), International Law in the EU and its Member States (T.M.C. Asser Press, 

2008), p. 54, and; Sari, A, and Wessel, R A., ‘International Responsibility for EU Military Operations: Finding the 

EU’s Place in the Global Accountability Regime’ in van Vooren, B, Blockmans, S, and Wouters, J (eds.), The 

EU’s Role in Global Governance: The Legal Dimension (Oxford University Press, 2012), p. 6; and, White, N D., 

and MacLeod, S ‘EU Operations and Private Military Contractors: Issues of Corporate and Institutional 

Responsibility’ (2008) 19 European Journal of International Law 965, p. 973. 
201 Mungianu, R, Frontex and non-refoulement, p. 52, 56; and, The Frontex Regulation, article 56 (1). 
202 ASR, article 1; and, ARIO, article 3. 
203 ARIO, Commentary (4) to article 3. 
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international law source which the state or IO is a member to.204 For example, the obligation 

not to subject or expose a person to persecution or ill-treatment as stated in article 33 (1) of the 

1951 Refugee Convention or article 3 of the ECHR. 

 

When determining if a state or IO has breached one of their international law obligation it is the 

rules of that specific international law that has to be regarded.205 If the acts of the state or IO 

has not been in conformity of its obligations there has been a breach.206 This can either happen 

if the conduct of the state or IO itself constituted a breach of its international obligations, or if 

the state or IO helps, directs or coerces another state or IO to commit an internationally wrongful 

act for instance .207  

 

A state or IO is also responsible for internationally wrongful acts committed by an organ or an 

agent of that state or IO, which was the case in Hirsi Jamaa and Others v. Italy.208 The 

responsibility applies even if the organ or agent has acted beyond its authority or contrary to 

it.209 If an organ or agents of a state commits a wrongful act while they are at disposal of another 

state or IO it is, however, the latter one who is responsible. Yet, it established that the latter 

state is the one exercising effective control or giving instructions for the conduct by the organ 

or agents.210 If the latter state or IO cannot be considered exercising effective control or having 

instructed the conduct it is the home state or IO which is responsible for the conduct.211  

 

Finally, the only occasions a wrongful act committed by a state or an IO, cease to be wrongful 

is if the act, for instance, has been done under valid consent, due to self-defence, as a counter 

measure, or due to the necessity of the act, inter alia.212 It is, however, never possible for a state 

or IO to claim that they obeyed their obligations of non-refoulement because of it being 

necessary in keep the security of the state. The reason being the absolute character of article 3 

as mentioned in chapter 2.1.213   

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
204 ASR, Commentary (1) to article 2; and, ARIO, Commentary (1) and (2) to article 4. 
205 ASR, article 3 and Commentary (1); and, ARIO, article 5 and Commentary (1) to article 5. 
206 ASR, article 12; and, ARIO, article 10 (1). 
207 ASR, article 16-18; and, ARIO article 14-16 and Commentary (4) to article 1. 
208 The transferring of the applicants was made by state agents but Italy as a state was the one responsible. Hirsi 

Jamaa and Others v. Italy, para. 10-12, 137, 158, 186, 207; ASR, article 4 and article 7, and Commentary (1); 

ARIO, article 6; and Commentary (2) to article 6.  
209 ASR, article 7 and Commentary (1) to article 7; and, ARIO article 8.   
210 ASR, article 6, and commentary (5) to article 6; and, ARIO, article 7, and Commentary (4). 
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212 ARIO, article 20-26. 
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5. Analysis and Conclusion  
 

This chapter aims to give an answer to whether the principle of non-refoulement is respected 

during the joint operations and rapid border intervention coordinated by Frontex. The chapter 

also aims to answer which participant is responsible if a violation of non-refoulement would 

occur.  

 

In order to keep the analysis in this chapter clear and simple the Frontex coordinated joint 

operations and rapid border interventions will be jointly referred to as “operations”. Also, when 

referring to both the host member state, the participating and Frontex they will all together be 

referred to as the “participants”. 

 

5.1. Is the Member States Work during Frontex’s Joint Operations and Rapid 

Border Interventions Violating the Principle of Non-Refoulement?  
 

Within the Frontex Regulation 2016 it has been established that the aim of Frontex is to assist 

the member states to protect the external borders of EU by coordinate operations, inter alia. 

During these operations all participants has to, in accordance with the Frontex 2016 Regulation, 

perform the tasks with respect to the fundamental rights and the principle of non-refoulement. 

However, this seems not to be the case since there are indications that the principle of non-

refoulement has been violated during Frontex’s operations.  

 

There are no cases which are directly directed against Frontex’s operations, showing that 

violations of the non-refoulement occur. Nevertheless, there are cases which may be connected 

to Frontex’s operations, as will be analysed below. Moreover, Frontex has been met by critique, 

from foremost the human rights organisation HRW but also from refugees themselves and 

lawyers who have witnessed and claimed that violations of the non-refoulement has occurred 

during Frontex’s operations.  

 

In the report made by the HRW, as a critique against Frontex RABIT 2010, it was claimed that 

at the time of the operation, Greece was violating article 3 of the ECHR because of the bad 

conditions of the detention centres in which migrants and refugees were kept. The report also 

contained witness statements from the detainees interviewed. They had told about the asylum 

procedure in Greece being deficient. They had told about asylum seekers that had waited for 

their application to be examined for several months. When it had finally been examined, their 

fears had not been taken serious. This would mean that the detainees, if having their asylum 

application examined, would be at a great risk of being expelled to a state of which they risked 

ill-treatment or prosecution.  

 

The claims about the bad detention conditions and the deficient asylum procedure in Greece 

during the time of RABIT 2010, as expressed within the HRW report, may be supported by the 

ruling in M.S.S. v. Belgium and Greece. In the case the ECtHR held that the Greek asylum 

procedure was deficient and on that basis it ruled that there had been a violation of article 13 in 

conjunction with article 3, inter alia. Since these violations of the rights of the applicant partly 

took place during the time of Frontex RABIT 2010, it is highly likely that the claims by the 

refugees to the HRW are true. Thus it can also be assumed that it is likely that violations of the 

non-refoulement has occurred during the Frontex operation due to these deficiencies.  
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It can moreover be assumed that it is also likely that the principle of non-refoulement has been, 

and maybe still are, violated during Frontex’s operations at sea. This assumption is based on 

the fact that most of Frontex’s joint sea operations has the aim to stop the illegal migration, 

which was the purpose of the operations Hermes and Poseidon. In order to stop the illegal 

immigration vessels carrying migrants are likely turned around or transported back to the 

country of origin or the state which they travelled from. When turning around or transporting 

ships or person back, there is a great risk that there are not only illegal migrants on the ships, 

but also refugees in need of international protection. For instance, in the case Hirsi Jamaa, of 

which the violation occurred during the time of the operation Hermes. In the case the applicants 

were not just turned around but taken on board to the Italian ship. Yet, the applicants’ fears 

were still not examined by the Italian agents, but the migrants and refugees were merely 

transported back to Libya. Since the ECtHR ruled that there had been a violation of non-

refoulement by Italy in the case and due to the fact that Italy was the host member state of the 

operation Hermes, it is in my opinion clear that a violation of non-refoulement occurred during 

the Hermes operation.  

 

In conclusion, there are reports and case law which proves that violations of the principle of 

non-refoulement has occurred in at least two of Frontex’s operations. In the cases mentioned it 

was clear that the acts violating the principle of non-refoulement originated from the host 

member state of the operation since the violating acts were made by national agents of Greece 

and Italy. But, if the violations would have been committed trough the acts of a participating 

states agents, which state would then have been responsible? Further, since there are no cases 

of which Frontex has been prosecuted for violations of non-refoulement even though violations 

have occurred during Frontex’s operations, questions whether Frontex can be held responsible 

at all arise.  

 

5.2. Who is Responsible for Possible Violations of Non-Refoulement?  
 

When assessing the responsibilities for violations occurring during a Frontex’s operations, it 

can be assumed that Frontex Regulation 2016 is the relevant legal source to use. Nonetheless, 

even though the regulation contains rules and guidelines for almost all aspects of the Frontex’s 

operations, as well as demands for the respect of the fundamental rights and the non-

refoulement, it fails to provide rules regarding the responsibility of violations of the 

fundamental rights or the non-refoulement. As a consequence, it is not possible to assess or 

predict who is responsible for a violation of the fundamental rights and the non-refoulement.  

 

Because of the absence of responsibility guidelines within the Frontex Regulation 2016 as well 

as the absence of relevant case law regarding the question of responsibility, I will instead turn 

to the ASR and ARIO as well as a hypothetical scenario in order to answer the question of 

responsibility. 

 

Imagine a scenario of which a ship which is flying the Spanish flag rescues refugees from a 

vessel in distress at the high seas during a sea operation coordinated by Frontex where Spain is 

the host member state and France a participating member state. After being rescued the refugees 

are then transported, without getting an assessment of their need for protection, to a state of 

which they risk being subjected to persecution or ill-treatment.  

 

First of all, there is no doubt that the transportation of the refugees constitutes a violation of the 

principle of non-refoulement, both with regards to article 33 (1) of the 1951 Refugee 

Convention and article 3 of the ECHR, since it exposes them to the risk of persecution or ill-
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treatment. Subsequently, a wrongful act has occurred in accordance with ASR article 4 and 

ARIO article 2. Thus, one of the participant may be held internationally responsible in 

accordance with ASR article 1 and ARIO article 3. 

 

In assessing which participant is responsible for the violation, and has committed a wrongful 

act, it can first be established, by reference to the judgement of Hirsi Jamaa and Others and 

UNCLOS article 94, that Spain is the part holding jurisdiction over the ship since it is the flag 

state. In accordance to article 1 of the ECHR Spain therefore has a responsibility to protect the 

rights of the refugees. However, the responsibility assessment does not solely depend on which 

of the participant’s jurisdiction the refugees are under. One also has to determine which 

participant is exercising effective and exclusive control. In other words, which participant the 

transportation decision originates from. Hence, if the decision to transport the refugees were 

made by the Spanish authorities or by a Spanish commander the responsibility would, in 

accordance with ASR article 4 and 7, fall on Spain. No matter if the decision extended beyond 

the authority of the commander or state authority. Moreover, if the decision was made by a 

Spanish commander, Spain would be responsible for the violation no matter if it was 

implemented by Spanish or French guards, according to ASR article 6. But, if the transportation 

decision would have been made solely by the French guards the effective and exclusive control, 

and hence the responsibility, would no longer lie on Spain. The responsibility would instead 

fall on France, since the guards would no longer be acting under Spain’s instructions and 

effective control. Last, if the decision would in a direct manner originate from Frontex, Frontex 

would be the participant responsible for the violation, in accordance with ARIO article 7.  

 

Frontex is mainly a coordinating part rather than a decision making one when it comes to the 

performance of the tasks during the operation. Due to this it is in my opinion quite unlikely that 

Frontex would exercise such effective control over a decision, as the one above, that is required 

for holding Frontex responsible. However, I do believe that Frontex can be held responsible for 

violations occurring during their coordinated operation. For instance, regarding the RABIT 

2010 Frontex could be seen as internationally responsible for the violations of non-refoulement 

occurring in Greece at the time. The reason being the fact that Frontex knew or ought to have 

known about the violations since it was, as claimed by the HRW and established by the ECtHR, 

a well-known fact that Greece asylum procedure was deficient and that the condition of the 

detention centres was degrading. By making the decision to assist Greece Frontex violated the 

principle of non-refoulement indirectly. Due to this Frontex can be held responsible in 

accordance with ARIO article 3 and 4.  

 

5.3. Conclusion 
 

In conclusion, even though Frontex requires, through its Frontex Regulation 2016, that the 

fundamental rights and the principle of non-refoulement has to be respected during the 

operations, it has been shown that violations of the principle do occur. In my opinion this fact 

is not very surprising, especially during operations at sea. The reason being that the principle 

of non-refoulement is very complex in itself, especially as to when and where it applies. It can 

therefore be problematic for a guard which has limited legal knowledge to assess when the 

rejection of a person constitutes a violation of non-refoulement. Even though the guards would 

have legal knowledge regarding the non-refoulement, through the special training required by 

Frontex, there is still very hard to determine if a receiving state is safe or not, as established in 

both the cases of T.I. and M.S.S. There would further also be practical issues which could lead 

to violations of the non-refoulement. For instance, in October 2015 during the migration crisis 
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there were 220,579 persons arriving to Europe from the by the Mediterranean.214 During such 

a pressure it is most likely impossible to make an assessment of every person intercepted at sea 

that claims to be a refugee in order to make it into Europe.  

 

Regarding the assessment of responsibility for violations of non-refoulement I find, both in 

accordance with ASR and ARIO but also in accordance with case law such as Hirsi Jamaa, 

M.S.S. and T.I., that the most important aspect to look at is who made the decision, and thus 

who exercised effective and exclusive control. What should also be bared in mind is, 

additionally, if the decision maker knew or ought to have known that the decision could result 

in a violation of the non-refoulement. 

 

Furthermore, regarding the responsibility assessment, it is in my opinion strange that the 

Frontex Regulation 2016 does not contain any such rules or guidelines. One may wonder if this 

is because Frontex is of the opinion that it is un necessary due to the existence of the ASR and 

ARIO or if they choses to overlook the need to make responsibility assessments. Because the 

need to make such assessments do exist, since it has been shown that violations do occur during 

the operations. Either way, since Frontex clearly require that the principle of non-refoulement 

shall be respected it would only seem reasonable that it contained rules and guidelines regarding 

how situations of violations should be handled. Not only to make it easier for the participants 

to know the premises of an operation, but also in order to possibly minimise the risk for 

refugees, seeking safety and a new home, to be forced back to the horror they have already once 

fled.  
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