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Abstract  

According to article 105 of the Charter of the United Nations (UN), the UN enjoys functional 

immunity from the jurisdiction of domestic courts. In addition, the application of the 

Convention on the Privileges and Immunities of the UN in practice implies that the Organisation 

enjoys absolute immunity from every form of legal process in national and international courts. 

The raison d’être for granting the UN immunity is to ensure its proper functioning without 

interferences from individual governments. Hence, the UN is immune from civil suits for acts 

both jure imperii and jure gestionis. However, if the UN itself causes harm by attaining 

responsibility for human rights abuses or by committing tortious wrongs of a private law nature, 

the grant of immunity may conflict with individuals’ right to access court and to seek a remedy. 

The asymmetry between the UN’s enjoyment of jurisdictional immunity from civil lawsuits and 

the right of access to justice thus highlights a remedy gap, at the expense of individuals.  

     This paper addresses that remedy gap and assesses different options for reducing it. Four 

such mechanisms are proposed: self-regulation, the creation of an Ombudsperson, the creation 

of an international human rights body and, finally, judicial review and control by national 

courts. Several perceptions and views exist with respect to the best solution to narrow the 

current remedy gap, but the paper maintains that the best option would be for the Organisation 

itself to establish a mechanism which ensures compliance with the right to access court and to 

seek a remedy. Until the UN provides such a mechanism, the role to enhance the Organisation’s 

responsibility could be envisaged for national courts by rendering declaratory judgments, 

provided that those operate on a coherent and uniform legal framework. Otherwise, the grant 

of absolute jurisdictional immunity from foreign jurisdiction in civil matters shields the UN 

from responsibility, even for grave violations of human rights. This is contrary to the rule of 

law.  
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1 Introduction  

1.1 Background  
When the United Nations (UN/Organisation) was established as an international organisation 

in 1945, the signatory states ‘reaffirm[ed] faith in fundamental human rights … and 

establish[ed] conditions under which justice and respect for the obligations arising from treaties 

and other sources of international law can be maintained’.1 One of the purposes of the UN, 

among other things, is to ‘maintain international peace and security’ and, in addition, the 

Organisation has as one of its main objectives to ‘promote[] and encourage[] respect for human 

rights and for fundamental freedoms for all’.2  

     It may be hard to imagine an international organisation, set up by sovereign states with the 

purpose of maintaining peace and security and promoting human rights, violating human rights. 

Nevertheless, the UN does increasingly intervene in military and peace-keeping operations and 

sometimes exercises administrative powers over different territories. The Organisation may 

even act as substitute for states under some circumstances.3 In fact, the types of activities that 

the UN is required to perform frequently impact the lives of people all around the world. This 

unavoidably creates situations where human rights may be jeopardised or violated.4 

     The possibility of the UN to achieve its purposes under the UN Charter is conditioned on its 

enjoyment of immunity from domestic jurisdiction.5 The immunity ensures the proper 

functioning of the UN and enables the Organisation to perform its functions without 

interferences.6 However, if the UN itself causes harm, for instance by causing human rights 

violations or by committing a tortious wrong of a private law nature, the grant of immunity may 

conflict with individuals’ right to a remedy.7 It further prevents individuals from successfully 

filing a claim before a domestic or international court. As a result, in cases where the UN itself 

does not make provisions for procedures which enable individuals to file a complaint against 

the Organisation, the grant of immunity has increasingly been challenged in both domestic and 

international courts as being incompatible with the right of access to court.8;9 

     Due to the very broad, or even absolute, immunity of the UN, these cases of human rights 

violations have resulted in nothing; the victims have neither been awarded compensation nor 

had access to court. The asymmetry between the UN’s enjoyment of jurisdictional immunity 

and the right of access to justice inevitably highlights a remedy gap, at the expense of 

individuals. At the same time, the UN is under an obligation to make full reparation for injuries 

and to provide appropriate modes of settlement for ‘disputes arising out of contracts or other 

                                                           
1 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October 1945) 59 Stat 1031 (UN 

Charter) third and fourth preamble recitals.  
2 UN Charter arts 1(1); 1(3).  
3 As for example was the situation in Kosovo; see Kristen E Boon, ‘The United Nations as Good Samaritan: 

Immunity and Responsibility’ (2016) 16(2) Chicago Journal of International Law 341, 358.  
4 Jan Wouters and others (eds), Accountability for Human Rights Violations by International Organizations 

(Intersentia 2010) 2-3; Parliamentary Assembly of the Council of Europe (Committee on Legal Affairs and Human 

Rights) ‘Accountability of International Organisations for Human Rights Violations’ (17 December 2013) Doc 

13370 (PACE Accountability Report) 3.  
5 Boon (n 3) 343. 
6 Stichting Mothers of Sbrebrenica and Others v The Netherlands App no 65542/12 (dec) (ECHR, 11 June 2013) 

para 139.   
7 Boon (n 3) 343. 
8 Eg provided for in the (European) Convention for the Protection of Human Rights and Fundamental Freedoms 

(adopted 4 November 1950, entered into force 3 September 1953) European Treaty Series No 5 (ECHR) art 6; 

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 

1976) 999 UNTS 171 (ICCPR) art 14.  
9 See generally Stichting Mothers of Sbrebrenica and Others v The Netherlands (n 6); Georges v United Nations, 

84 F Supp 3d 246, 247 (SDNY 2015).  
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disputes of a private law character’.10 Immunity should not shield the Organisation from 

responsibility, but the situation remains today that no independent court where private 

individuals can file claims against the UN has been set up. This is contrary to the rule of law, 

and the right of access to court. The UN’s immunity thus results in a remedy gap.  

1.2 Aim and Research Questions  
This paper first establishes the existence of a remedy gap in cases where the UN is the author 

of the human rights violations or of the harm of a private law character. It then assesses different 

options for reducing that remedy gap, that is, how a mechanism which allows for victims to 

access court may be created. In order answer the main question, the following sub questions are 

examined throughout the paper:  

- What are the human rights obligations of the UN?  

- To what extent is the UN granted immunity?  

- What are the internal dispute resolution mechanisms within the UN today?  

1.3 Delimitations  
The paper addresses the UN’s immunity from the jurisdiction of domestic civil courts and 

international courts. Accordingly, the paper contains eight main delimitations. The following is 

not addressed:  

 1) The UN’s immunity from execution of judgments, as distinguished from immunity 

from civil jurisdiction; 

 2) Disputes arising from the UN’s non-waiver for its personnel in the context of criminal 

claims against them. In this context, the UN has established a procedure where it may waive its 

immunity in an attempt to assist national courts and authorities;11 

 3) Disputes of a UN policy or public law nature;  

 4) The scope of immunity of other organisations than the UN per se. Nevertheless, some 

judgments regarding the grant of immunity to other international organisations than the UN are 

included in the paper since those are important for the assessment and analysis of domestic 

courts’ evolution with respect to existing procedures and ways of ensuring compliance with the 

right of access to court of individuals;  

 5) State immunity in depth. It is however addressed it in short terms in order to highlight 

the differences between the fons et origo and general concepts of state and UN immunity;  

 6) The possibility of the UN to become a contracting party to human rights treaties, where 

the maxim of pacta tertiis nec nocent nec prosunt applies. International human rights treaties 

are furthermore usually only open to accession by states, and not by international 

organisations.12 In the event that an organisation accedes to a human rights treaty, the scope 

and content of the rights and obligations incumbent upon the organisation may differ from the 

rights and obligations of a contracting state. Thus, all obligations on states which derive from a 

treaty will not ipso facto be mandatory for an international organisation;13  

 7) The possibility, or duty, of the Organisation to waive its immunity in the context of 

civil claims; and,  

                                                           
10 Convention on the Privileges and Immunities of the United Nations (adopted 13 February 1946, entered into 

force 17 September 1946) 1 UNTS 15 (General Convention) art VIII, section 29.  
11 UN Secretary-General (UNSG) ‘A Comprehensive Strategy to Eliminate Future Sexual Exploitation and Abuse 

in United Nations Peacekeeping Operations’ (2005) UN Doc A/59/710.  
12 Wouters and others (n 4) 110.  
13 Reparation for Injuries Suffered in the Service of the United Nations (ICJ) (Advisory Opinion) [1949] Rep 174, 

178; Wouters and others (n 4) 57.  
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 8) Joint responsibility of member states of the Organisation, since a state may be held 

responsible for its own wrongful actions.14 

 

1.4 Research Method and Material  
This paper employs a legal dogmatic method. Hence, the legal dilemma is assessed by an 

analysis of de lege lata. Furthermore, the paper addresses an investigation de lege ferenda and 

recommendations, observations and/or proposals for the future legal situation.  

     In the sphere of international law, sources of law derive from international conventions, 

international custom as evidence of general practice accepted as law and general principles of 

law; judicial decisions and legal doctrine are sources of hard law, but are regarded as subsidiary 

means of determining the rules of law.15 Hence, the paper turns to these recognised sources of 

law. With respect to judicial decisions within the international and regional sphere, the paper 

includes decisions and judgments from the International Court of Justice (ICJ) and the European 

Court of Human Rights (ECtHR). As the principal judicial organs of the UN and the Council 

of Europe, respectively, their judicial decisions are important in order to identify de lege lata.16 

What is more, decisions and judgments from several domestic courts with precedential value 

are assessed and analysed in order to highlight the obstacles which these courts are facing as a 

result of the legal status quo.  

     To fully analyse the situation de lege lata, the topical legal issue is further addressed in the 

light of the travaux préparatoires to the General Convention. Legal doctrine, articles and 

opinions from legal scholars, as subsidiary means to determine the rules of law, also form part 

of the paper, which enables it to provide clarifications on the applicable law, and, in particular, 

to discuss various aspects and viewpoints on the proposals de lege ferenda. 

      In order to enable a thorough analysis, the paper also turns to sources of soft law. Soft law 

generally comprises resolutions,17 guidelines and other non-binding legal documents. 

Notwithstanding the fact that sources of hard law commonly have a supreme legal authority, 

soft law material may still be authoritative and have an impact on the law of international 

organisations. As asserted by Dekker, it is: 

uncontested that resolutions of international organisations formulating certain goals to be 

achieved or expressing an opinion on a certain situation, or non-binding advisory opinions 

declaring certain general principles of law, have become increasingly important elements 

of the legal system of international organisations.18  

 

The International Law Association (ILA) has also stated that its recommended rules and 

practices derive from ‘common principles, objectives and notions related to accountability of 

international organisations, and reflect considerable practice’.19  

                                                           
14 See inter alia Behrami and Behrami v France and Saramati v France, Germany and Norway App nos 71412/01; 

78166/01 (ECHR, 2 May 2007) [GC]; State of The Netherlands v Nunhanovic (Supreme Court of the Netherlands) 

ECLI:NL:HR:2013:BZ9225, 6 September 2013.  
15 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 59 Stat 

1031 (ICJ Statute) art 38(1).  
16 For the ICJ see UN Charter art 92; for the ECtHR see ECHR art 19.  
17 Resolutions issued by the UN Security Council (UNSC) may, pursuant to arts 25 and 41 of the UN Charter, 

constitute a legally binding decision for member states. The UNSC may likewise issue recommendations without 

legal binding force, see Sumihiro Kuyama and Michael Ross Fowler (eds), Envisioning Reform, Enhancing UN 

Accountability (United Nations University Press 2009) 119.  
18 Wouters and others (n 4) 31. 
19 Committee on Accountability of International Organisations ‘Final Report’ in the International Law Association 

Report of the Seventy-First Conference (Berlin 2004) (International Law Association, Berlin 2004) (Final Report 

of the ILA) 171-72.  
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1.5 Disposition  
In order to provide the reader with the necessary background and an understanding of the 

current legal situation, chapter 2 initially addresses the concept of immunity, with state 

immunity as a starting point. This chapter also addresses, in short terms, the human rights 

obligations of states and, in particular, their obligation to provide individuals with the right of 

access to court and the possibility to seek a remedy. Chapter 3 addresses the immunity as 

enjoyed by international organisations, with the primary focus on the UN. The first section is 

dedicated to provide the reader the necessary background and main purposes of the 

Organisation, whereas section two clarifies the intention and scope of immunity as granted to 

the UN. This section also assesses the current situation on the immunity of the UN in the light 

of the travaux préparatoires to the General Convention. Since claims against the Organisation 

are brought before domestic or international courts in situations where the UN does not make 

provisions for procedures which enable individuals to file a complaint against the Organisation 

per se, section 3 of the chapter describes and clarifies the internal dispute resolution 

mechanisms within the UN today.  

    Chapter 4 highlights the obstacles with immunity, especially by providing an assessment and 

analysis of judicial decisions and judgments by various courts. Section 1 of this chapter 

addresses the conflict between immunity and the right of access to court, while section 2 is 

dedicated to the conflict with the right to seek a remedy. Thereafter, chapter 5 proposes, de lege 

ferenda, a construction to resolve the present legal remedy gap as a response to de lege lata. In 

section 2 of chapter 5 I distinguish four tentative mechanisms to enhance the Organisation’s 

responsibility in the following order: self-regulation, the creation of an Ombudsperson, the 

creation of an independent human rights body and judicial control by national courts. To 

conclude, chapter 6 includes a discussion on, and a tentative answer to, the present main legal 

question. The sub questions are answered separately, in the order as set out above. An analysis 

on the legal issue is provided for continuously in the paper.  

2 The Concept of Immunity 

2.1 State Immunity 

In general, there are two types of immunities: immunity ratione personae and immunity ratione 

materiae. Under immunity ratione personae, the actors are considered as public, and are 

consequently immune for both their private and official acts while in office. The second model 

of immunity, ratione materiae, is functional and makes a difference between the actors and the 

conduct. The actors are thus only immune for their official acts.20  

     State immunity originates from the concept of sovereign immunity. It is established on a 

basis of the equality of all states, and reflects the maxim of par in parem non habet imperium. 

In other words, an equal has no power over an equal and no sovereign power can exercise 

jurisdiction over another sovereign power.21 

     Today the general approach is that states enjoy immunity for acts jure imperii, but not for 

acts jure gestionis.22 In the Jurisdictional Immunities of the State case, the ICJ voiced the 

opinion that a civil claim cannot override the grant of immunity to a state on the reason that the 

claim is based on a particular grave violation of human rights, even being a rule of ius 

                                                           
20 Boon (n 3) 362.  
21 Jan Klabbers, International Law (Cambridge University Press 2013) 100-01.  
22 Jan Klabbers, International Institutional Law (2nd edn, Cambridge University Press 2009) 32; Jurisdictional 

Immunities of the State (Germany v Italy: Greece intervening) (Judgment) [2012] ICJ Rep 99, paras 61,77; 

Klabbers, International Law (n 21) 100-01.  
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cogens.23;24 Pursuant to the Court, the rules concerning state immunity are procedural in 

character while the rules on ius cogens are substantial, wherefore none of them can be 

considered superior.25 The ECtHR has also adopted the view that states enjoy immunity from 

civil suits in foreign courts, even for violations of ius cogens rules.26 

 

2.2 Human Rights Obligations of States  

As a starting point, states are bound by human rights obligations upon them which derive from 

their accession to treaties. These human rights obligations may also be imposed on a state by 

customary international law.27 The necessary preconditions for the classification of a customary 

international rule are the existence of a ‘settled practice’ together with opinio iuris.28 If a state 

violates one or more of its human rights obligations, the affected individual whose rights have 

been violated has the right to an effective remedy before a national authority.29 Under article 2 

§ 3 of the ICCPR, any person claiming a remedy shall have his or her rights determined by a 

competent judicial, administrative or legislative authority. Under article 13 of the ECHR, it is 

required that the remedy is effective both de jure and de facto.30 In order for a remedy to be 

effective, the relevant authority must meet the requirements of independence and impartiality.31 

     Pursuant to the Draft Articles on State Responsibility as adopted by the International Law 

Commission (ILC) and approved by the UN General Assembly (UNGA) in 2001, every 

international wrongful act of a state entails the responsibility of that state.32 Article 30 

promulgates that a state responsible for a wrongful act is under an obligation to cease that act 

and to offer appropriate assurances and guarantees of non-repetition. In addition, the 

responsible state has an obligation to make full reparation for the injury caused by the wrongful 

act.33 The full reparation shall take the form of restitution, compensation and/or satisfaction.34 

     With respect to the question whether the failure of a state to perform a duty of reparation 

can influence the scope of state immunity, the ICJ has stressed that ‘whether a State is entitled 

to immunity before the courts of another State is a question entirely separate from whether the 

international responsibility of that State is engaged and whether it has an obligation to make 

reparation’.35 Hence, the enjoyment of state immunity is not conditioned on the existence of an 

alternative means for individuals to access court and to seek redress.36  

                                                           
23 For the purposes of this paper, ius cogens norms are defined as a rule or a principle in international law that is 

so fundamental that it binds all states and does not allow any exceptions. Such rules, sometimes called peremptory 

norms, will only amount to ius cogens rules if they are recognised as such by the international community as a 

whole. 
24 Jurisdictional Immunities of the State (n 22).  
25 ibid paras 91-97. 
26 Al- Adsani v United Kingdom (UK) App no 35763/97 (ECHR, 21 November 2001) para 61.   
27 Wouters and others (n 4) 73.  
28 North Sea Continental Shelf cases (Federal Republic of Germany/Denmark; Federal Republic of 

Germany/Netherlands) (Judgment) [1969] ICJ Rep 3, para 77.  
29 ICCPR art 2; ECHR art 13.  
30 Kudla v Poland App no 3021096 (ECHR, 26 October 2000) [GC] para 157.  
31 Khan v UK App no 35394/97 (ECHR, 12 May 2000) paras 44-45.  
32 ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts 11(2) Yearbook of the 

International Law Commission, 2001, art 1.  
33 ibid art 31 (a).  
34 ibid art 34 (a).  
35 Jurisdictional Immunities of the State (n 22) para 100.   
36 ibid para 101.   
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3 Immunity of International Organisations  

3.1 The UN as an International Organisation  
International organisations differ from states in the sense that they lack their own territory and 

population. Unlike the authority of sovereign states, the authority of international organisations  

derives from the function or functions of that particular organisation.37 It is further obvious that 

states possess legal personality, but the possession of legal personality of international 

organisations has been subjected to disputes. Nevertheless, the ICJ confirmed the attribution of 

legal personality to the UN as early as in 1949, since it considered it a necessary precondition 

for the Organisation to fulfil its functions.38 Furthermore, the Parliamentary Assembly of the 

Council of Europe has recognised that the UN is a subject of international law.39  

     According to the ICJ, international organisations are bound by obligations which derive from 

general rules of international law.40 Freedman also insists that under the current legal situation, 

there seems to exist a general consensus that international organisations are bound by customary 

international law, including human rights law.41 As already noted, the existence of a customary 

international rule is dependent of whether there is a ‘settled practice’ together with opinio 

iuris.42 

     The Parliamentary Assembly of the Council of Europe has likewise stressed that 

international organisations may be bound by human rights. This is because human rights can 

be considered general principles of international law, since they are implemented in a 

significant amount of legal systems all over the world.43 Apparently, the human rights 

obligations of international organisations originate from customary international law. This is 

partly different from the origin of states’ human rights obligations, which mainly derive from 

their accession to treaties.  

     Another interesting view on the obligations of international organisations is reflected by the 

maxim nemo plus juris transferre potest quam ipse habet (no one is able to transfer a greater 

right than he has himself). According to this view, the Organisation is not allowed to act 

contrary to the pre-existing obligations of the member states, not because the Organisation 

would be under the same obligations as the member states, but since it in any such scenario 

would act ultra vires.44 

     In 2011, the ILC adopted the Draft Articles on the Responsibility of International 

Organisations (DARIO).45 For the purposes of DARIO,46 an international organisation is 

defined as ‘an organization established by a treaty or other instrument governed by international 

                                                           
37 Klabbers, International Law (n 21) 98.  
38 Reparation for Injuries Suffered in the Service of the United Nations (n 13).   
39 PACE Accountability Report, para 12.  
40 Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt (Advisory Opinion) [1980] ICJ 

Rep 73, para 37.  
41 Rosa Freedman, ‘UN Immunity or Impunity? A Human Rights Based Challenge’ (2014) 25(1) The European 

Journal of International Law 239, 250.  
42 North Sea Continental Shelf cases (n 28) para 77.  
43 PACE Accountability Report, para 15.  
44 Wouters and others (n 4) 62-63, also quoting Henry Schermers: ‘As no one can transfer more powers than he 

has, the Member States were not competent to transfer any powers conflicting with these [treaties they were parties 

to] … [T]he Member States [can] not grant the Community any possibility to infringe the rights guaranteed by the 

Convention. Any rules made by the Community contrary to the Convention are therefore void’, H.G Schermers, 

‘The European Communities bound by Fundamental Human Rights’ (1990) 27 Common Market Law Review, 

251-52.  
45 ILC ‘Report of the International Law Commission of its Sixty-Third Session’ (9 December 2011) UN Doc 

A/66/10, 50-170; UNGA Resolution 66/100.  
46 ILC Draft Articles on the Responsibility of International Organization (2011) 11(2) Yearbook of the 

International Law Commission (DARIO).  
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law and possessing its own international legal personality’.47 Noteworthy, the ILC makes the 

possession of legal personality the sine qua non for the classification of an international 

organisation. The DARIO further starts from the premise that ‘[e]very internationally wrongful 

act of an international organization entails the international responsibility of that 

organization’.48 Pursuant to article 4 of DARIO, the classification of an internationally wrongful 

act is twofold; firstly, the action in question should be attributable to that organisation under 

international law and secondly, that action should constitute a violation of an international 

obligation of that particular organisation.  

     As established above, one of the purposes of the UN is to ‘maintain international peace and 

security’.49 In accordance with the UN Charter, the Organisation is under an obligation to 

promote universal respect for, and observance of, human rights and fundamental freedoms for 

all.50 This obligation, which originates from the constitutional framework of the Organisation, 

has been held as incorporating the customary human rights obligations of the Organisation.51 

Moreover, pursuant to the principle of constitutionality, the UN has a legal obligation to carry 

out its functions and powers in accordance with its constitutional framework, that is, in 

accordance with the UN Charter.52 

     Similarly, since there is a growing consensus that many of the rights cited in the UDHR53 

have acquired the status of customary international human rights norms under general 

international law,54 this may mean that the rights contained therein are obligations incumbent 

on the UN. Furthermore, all subjects of international law are bound to respect fundamental, 

peremptory human rights, being rules of ius cogens, regardless of the source of this obligation.55 

What is more, UN peacekeeping missions may be subjected to certain specific human rights 

obligations. For instance, during the UN Interim Administration Mission in Kosovo (UNMIK), 

the UN mission was subjected to the observance of internationally recognised human rights.56 

Pursuant to article 1 § 3 of UNMIK Regulation 2000/59, this observance of internationally 

recognised human rights included inter alia the rights as enumerated in the UDHR, ICCPR and 

the ECHR.  

     In brief, there are in the present context solid reasons to hold that the UN, due to its legal 

personality, is a bearer of some human rights obligations, although the exact scope of these 

appears to be uncertain. Nevertheless, because of its legal personality, the non-fulfillment of 

those obligations should inevitably mean that the UN can be held responsible under 

international law.57 

      

                                                           
47 ibid art 2 (a).  
48 ibid art 3.  
49 UN Charter art 1(1).  
50 ibid art 55 (c).  
51 Jordan J Paust, ‘The UN Is Bound By Human Rights: Understanding the Full Research of Human Rights, 

Remedies and Nonimmunity’ (2010) 51 Harvard International Law Journal 1, 2.  
52 Kuyama, Fowler (n 17) 119.  
53 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III)) (UDHR).  
54 United States Diplomatic and Consular Staff in Tehran (United States of America v Iran) (Judgment) [1980] 

ICJ Rep 3, 42; UN Committee on Economic, Social and Cultural Rights, General Comment No 8 (1997), ‘The 

relationship between economic sanctions and respect for economic, social and cultural rights’, UN Doc 

E/C.12/1997/8, para 8; Wouters and others (n 4) 56, 91.  
55 PACE Accountability Report, para 16. 
56 UNMIK Regulation 2000/59 on the Applicable Law in Kosovo, 27 October 2000.  
57 See generally UNSG, Financing of the United Nations Protection Force, the United Nations Confidence 

Restorian Operation in Croatia, the United Nations Preventive Deployment Force and the United Nations 

peacekeeping operations: financing of the United Nations peacekeeping operations’ (1996) UN Doc A/51/389 

(Financing Report) para 6; PACE Accountability Report, para 16. 
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3.2 UN Immunity  

3.2.1 The Current Legal Situation  

According to article 105 of the UN Charter ‘[t]he Organisation shall enjoy in the territory of 

each of its Members such privileges and immunities as are necessary for the fulfillment of its 

purposes’. The Charter is further complemented by the Convention on the Privileges and 

Immunities of the UN, which promulgates that ‘[t]he United Nations, its property and assets 

wherever located and by whomsoever held, shall enjoy immunity from every form of legal 

process except insofar as in any particular case it has expressly waived its immunity’.58  

     As Boon writes, the raison d’être for granting the UN immunity from the jurisdiction of 

member states is its unique function as a universal organisation with the purpose, trusteeship 

and mandate to maintain international peace, security and human rights. Without immunity, the 

UN would possibly be subjected to abusive lawsuits in national courts, which could render slim 

its resources to maintain this purpose.59 In addition, in the case of Stichting Mothers, the ECtHR 

confirmed that the enjoyment of immunity for the Organisation from domestic jurisdiction is a 

necessary precondition for ensuring its proper functioning. It guarantees the rationale of the 

Organisation to function without interferences by individual governments. Moreover, the grant 

of immunity is a long-standing practice, which is based on the interest of the performance of 

the Organisation’s good working.60 Hence, the scope of immunity for the UN, contrary to state 

immunity, covers immunity from civil suits for acts both jure imperii and jure gestionis.61 

     Prima facie, the UN’s immunity seems to be a necessary precondition for the Organisation 

to perform its functions. Likewise, according to the ICJ, the Organisation’s immunity is based 

on the functional necessity doctrine.62 Nevertheless, the ICJ has simultaneously stated that the 

General Convention provides the Organisation absolute immunity from any legal process 

before national courts.63 Reinisch also maintains that national courts regularly interpret 

‘immunity from every legal process’ pursuant to article II, section 2 of the General Convention 

to constitute absolute immunity.64 

     The Stichting Mothers case is a further example which clearly displays the very broad 

immunity of the UN. In that case, the applicants argued that their claim was based on a 

prohibition of genocide, which, being a rule of ius cogens, should remove the grant of immunity 

to the UN. Nevertheless, the ECtHR found no reason to differentiate between the present case 

and the reasoning of the ICJ in the Jurisdictional Immunities of the State case. Consequently, 

the Court held that international law does not support the position that a civil claim, even being 

based on a violation of a norm of ius cogens, overrides the rules on immunity.65 

     Boon has put forward that the Organisation benefits from an analogy to state immunity, 

which might be reasoned by two possible arguments. Firstly, absolute immunity should be 

granted because the Organisation is composed of sovereign states who each are immune from 

domestic jurisdiction, and secondly, because customary international law grants the UN 

immunity.66 Reinisch discusses a conceivable counterbalance to the absolute immunity of the 

UN: the potential ‘weakness’ of the Organisation.67 In other words, the grant of absolute 

                                                           
58 General Convention art II, section 2.  
59 Boon (n 3) 351.  
60 Stichting Mothers of Sbrebrenica and Others v The Netherlands (n 6) para 139.  
61 Bruno Simma and others (eds), The Charter of the United Nations-A Commentary Vol II (3rd edn, Oxford 

University Press 2012) 2161.  
62 Reparation for Injuries Suffered in the Service of the United Nations (n 13).   
63 Difference Relating to Immunity from Legal Process of a Special Rapporteur of the Commission on Human 

Rights (Advisory Opinion) [1999] ICJ Rep 62.  
64 Reinisch, International Organisations Before Nationals Courts (Cambridge University Press 2000) 162.  
65 Stichting Mothers of Sbrebrenica and Others v The Netherlands (n 6) para 158.  
66 Boon (n 3) 363.  
67 Reinisch, International Organisations Before Nationals Courts (n 64) 238. 
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immunity to the Organisation is justified by the view that the UN, in the absence of a territory 

and population of its own, may be considered as being in an extra vulnerable position when 

being forced to operate within foreign jurisdictions. Nevertheless, Reinisch explicitly holds that 

‘it is hard to take this weakness argument seriously’.68 

     As will be explored below, the scope of immunity accorded to the UN is not very clear. 

Some courts have seemingly taken the approach that the UN enjoys absolute jurisdictional 

immunity in national courts, while other courts have attempted to limit the immunity in favour 

of individuals’ right of access to court and to seek a remedy.69  

 

3.2.2 Travaux préparatoires   

At the time the Charter was adopted, there did not exist many examples, in the form of legal 

instruments, of what was intended to be achieved and realised with concern to the 

Organisation’s enjoyment of immunity. Similarly, at the time of adoption of the General 

Convention, ‘the privileges and immunities of international organizations was largely uncharted 

territory’.70 Anyhow, it is apparent from the travaux préparatoires to the General Convention 

that the intention with the grant of immunity to the Organisation was that ‘no member state may 

hinder in any way the working of the [O]rganisation or take any measures the effect of which 

might be to increase its burdens, financial or other’.71 As Boon puts forward, this confirms that 

the biggest fear of the founding states of the UN was the danger of a situation where a member 

state could try to control the Organisation. It was thus not the fear that private plaintiffs brought 

a large amount of cases against the Organisation.72 However, as explicated through the Haiti 

case below, a scenario where a significant number of claims by private plaintiffs are lodged 

against the Organisation may have substantial economic effects on the UN as a whole and 

render slim its resources.  

     Although the drafters to the UN Charter initially envisioned a functional nature with respect 

to the immunity of the Organisation, the core provision of the General Convention implies that 

the scope of the UN’s immunity is absolute.73 As maintained by Reinisch, the intention with 

article VIII, section 29 was presumably to mitigate this implied absolute immunity of the 

Organisation, especially since the provision requires the UN to provide means for appropriate 

modes of settlement for disputes of a private law nature.74 Anyhow, as shown below, it is 

uncertain whether this observation is upheld in practice.  

 

3.3 UN Internal Dispute Settlement Mechanisms  

3.3.1 UN Tribunals  

A considerable amount of the claims lodged against the Organisation are related to employment 

issues. Hence, the Organisation has established certain internal mechanisms to dissolve those 

kinds of disputes. Until 2009, this included the UN Administrative Tribunal.75 The 

establishment of an Administrative Tribunal was first considered in 1945 by the Preparatory 

Commission of the UN. In November 1949, the draft statute of the Tribunal was approved by 

                                                           
68 ibid.  
69 See generally inter alia Siedler v Western European Union, Brussels Labour Court of Appeals, 17 September 

2003; Stichting Mothers of Sbrebrenica and Others v The Netherlands (n 6).  
70 August Reinisch, Convention on the Privileges and Immunities of the United Nations (United Nations 

Audiovisual Library of International Law) 2009.  
71 Preparatory Commission of the UN on Privileges and Immunities, Committee 5: Privileges and Immunities 

(1945) UN Doc PC/LEG/22.  
72 Boon (n 3) 345.  
73 General Convention art II, section 2: ‘The United Nations … shall enjoy immunity from every form of legal 

process’.  
74 Reinisch, Convention on the Privileges and Immunities of the United Nations (n 70) 209.  
75 UNGA Res 351 (IV) ‘Establishment of an UN Administrative Tribunal’ (24 November 1949). 
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the UNGA, which established the UN Administrative Tribunal.76 As held by Rishi, the motive 

for its establishment is best captured by the assertion that:  

[t]he United Nations is not suable in any national court without its consent; nor can it be 

sued by an official in the International Court of Justice. By creating a tribunal to serve as 

a jurisdiction open to its many officials of various nationalities, the United Nations will 

be acting not only in the interest of efficient administration, but also in the cause of 

justice.77 

Pursuant to its statute, the UN Administrative Tribunal did not have jurisdiction to adjudicate 

on claims filed by non-staff members.78 Nevertheless, in order to avoid a denial of justice, the 

Administrative Tribunal started to declare admissible claims brought by individuals who did 

not qualify as staff members.79 This is particularly displayed by the case of Teixeira v Secretary-

General of the United Nations, where compensation was awarded in a dispute involving a non-

staff member.80 

     The Tribunal was reformed in 2007, and the new system became operational in 2009. It is 

composed of the UN Dispute Tribunal (UNDT) and the UN Appeal Tribunal (UNAT).81 The 

reason for its creation was to establish an independent, transparent and adequately resourced 

system of administration of justice, which complied with relevant rules of international law and 

the rule of law.82 Both tribunals have the power to render binding decisions and order 

remedies.83  

    The draft statute to the new system proposed an expansion of the UNDT’s jurisdiction ratione 

personae, to include, for example, the possibility of the Tribunal to adjudicate on claims lodged 

by non-staff members.84 However, the receivable claims under the UNDT statute was limited 

ratione personae by the UNGA to only comprise claims as filed by staff members.85 This is 

further demonstrated by the rejection of applications submitted by non-staff members at several 

occasions. In such cases, the Tribunal usually holds that there is ‘no way to grant access to the 

Tribunal to other applicants than persons having acquired the status of a staff member’.86 Hence, 

the UNDT and the UNAT has a very limited jurisdiction ratione personae which only covers 

claims by staff members. It is uncertain whether this rejection of claims by non-staff members 

complies with the fons et origo of the Administrative Tribunal: to establish an independent and 

transparent system of administration of justice in accordance with the rule of law.87  

                                                           
76 ibid.   
77 Rishi Gulati, ‘The Internal Dispute Resolution Regime of the United Nation’ (2011) 15 Max Planck Yearbook 

of United Nations Law 490, 502-03.  
78 Statute of the Administrative Tribunal of the UN as adopted by UNGA Res 351 (IV) (24 November 1949) art 

2. 
79 Reinisch, International Organisations Before Nationals Courts (n 64) 272.  
80 UN Administrative Tribunal, Teixeira v Secretary-General, Judgment No 230, 14 October 1977 (Secondary 

reference: Reinisch, International Organisations Before Nationals Courts (n 64) 272).  
81 UNGA Res 61/261 (4 April 2007) UN Doc A/RES/61; UNGA Res 62/228 (22 December 2007) UN Doc 

A/RES/62/228; UNGA Res 63/253 (24 December 2008) UN Doc A/RES/63/253.  
82 UNGA Res 61/261 (4 April 2007) UN Doc A/RES/61/261, para 4.  
83 ibid para 19.  
84 UNSG, ‘Administration of Justice’ (14 March 2009) UN Doc A/62/748, Annex I, Draft Statute of the UNDT, 

art 3.  
85 Administration of Justice at the United Nations, A/RES/63/253 of 17 March 2009, Annex I, Statute of the UNDT, 

art 3. 
86 See eg Gabaldon v Secretary-General of the UN (UNDT) Judgment no UNDT/2010/098, 31 May 2010, para 

32; Basenko v Secretary-General of the UN (UNDT) Judgment no UNDT/2010/145, 13 August 2010, para 16.  
87 UNGA Res 61/261 (4 April 2007) UN Doc A/RES/61/261, para 4.  
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3.3.2 Mechanisms to Settle Third-Party Claims  

With respect to the de facto absolute immunity of the UN, article VIII, section 29 of the General 

Convention is of particular importance. Under the present provision, the Organisation is under 

an obligation to ‘make provisions for appropriate modes of settlement of: (a) Disputes arising 

out of contracts or other disputes of a private law character to which United Nations is a party’.88  

Hence, the UN is immune from public and policy law claims. 

     Prior to the distinction between private and public law claims, it is noteworthy that the 

General Convention does not define neither a ‘private’ nor a ‘public’ law claim. Nevertheless, 

the concept of ‘private law’ disputes under the present provision has been clarified to constitute 

third-party claims for compensation for personal injuries, deaths or property loss or damages as 

caused by actions during UN peacekeeping operations.89 Interestingly, the Advisory Committee 

on Issues of Public International Law of the State of The Netherlands contended that article 

VIII, section 29 of the General Convention does not seem to ‘have been intended to govern 

relations between the member states and the UN in so far as the operational implementation of 

UN tasks and responsibilities is concerned’.90  

     The underlying rationale for the obligation under article VIII, section 29 can be considered 

as giving effect to the right of access to court for tortious harm of a private law nature caused 

by the UN.91 Nevertheless, the article does not explicitly require any impartial and independent 

international court or tribunal, but the choice is left solely to the Organisation.92 Anyhow, the 

liability of the Organisation for property loss and damages caused by actions of UN 

peacekeeping forces is limited by the ‘operational necessity’ doctrine. In other words, the 

Organisation is not liable for damages which results from necessary actions taken by a 

peacekeeping force when carrying out its operations.93 

     As noted above, the appropriate modes of dispute settlement-clause may be considered as 

constituting a counterbalance to the grant of absolute immunity to the Organisation by allowing 

for individuals to access court and seek remedies.94 In fact, the Organisation itself has stated 

that article VIII, section 29 of the General Convention removes the prospect of impunity:  

in civil cases, the uniform practice is to maintain immunity, while offering, in accord with 

section 29 of the General Convention, alternative means of dispute settlement. In disputes 

with third parties, the alternative means of dispute settlement offered is usually 

negotiation, conciliation, mediation and/or arbitration … This practice achieves two 

fundamental goals: it ensures the independence of the United Nations and its officials 

from national court systems, but at the same time it eliminates the prospect of impunity, 

as the United Nations provides the appropriate mechanisms to resolve all complaints of a 

private law nature.95  

                                                           
88 General Convention art VIII, section 29.  
89 UNSG ‘Procedures in place for implementation of art VIII, section 29 of the Convention on the Privileges and 

Immunities of the United Nations, adopted by the UNGA on 13 February 1946’ (1995) UN Doc A/C.5/49/65, 15. 
90 ‘Responsibility of International Organisations’, Advisory Report no 27, Advisory Committee on Issues of Public 

International Law of the State of The Netherlands, The Hague, December 2015 (The Netherlands’ Report) 27.  
91 Reinisch, Convention on the Privileges and Immunities of the United Nations (n 70) 209.  
92 Jan Wouters, Pierre Schmitt, ‘Challenging Acts of Other United Nations Organs, Subsidiary Organs and 

Officials’ (2010) Leuven Ctr. for Global Governance Studies, Working Paper No 49 1, 29.  
93 UNSG Financing Report, para 13.  
94 Freedman (n 41) 245.  
95 ‘Memorandum of Law in Support of the Motion of the United Nations to Dismiss and to Intervene’, 2 October 

2007.  
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Indeed, the UN has recognised the right of private individuals, non-staff members, to bring 

claims against the Organisation. The legal basis derives from a report of the UNSG on the 

financing of UN forces in Croatia. In this report, it was stated that: 

[t]he international responsibility of the United Nations for the activities of United Nations 

forces is an attribute of its international legal personality and its capacity to bear 

international rights and obligations … The undertaking to settle disputes of a private law 

nature submitted against it and the practice of actual settlement of such third-party claims 

… evidence the recognition on the part of the United Nations that liability for damage 

caused by members of United Nations forces is attributable to the Organization.96 

Most of these claims are settled by local claims review boards, which are specifically 

established for peacekeeping missions.97 The local claims review boards are composed of UN 

officials.98 Nevertheless, those boards have received criticism. The ILA has raised the voice 

that the local claims review boards do not fulfil the requirements of objectivity, impartiality and 

independency.99 This critique may be considered legitimate since UN officials, under the 

present mechanism, are adjudicating disputes to which the Organisation is itself a party. 

Moreover, the decisions of the local claims boards are not made public, whereby the 

transparency of the procedure may be questioned.100 In fact, the ILA has stated that the boards 

cannot be regarded as a sufficient mechanism to protect the rights of individuals.101 

     The Organisation has earlier also used the possibility of lump-sum settlement of claims. 

Under this procedure, the Organisation negotiates a settlement directly with the relevant 

government of a state, which is acting on behalf of its nationals. When the lump-sum is paid by 

the Organisation, it is the task of the government to distribute it in an appropriate manner to its 

nationals.102 This procedure was used in the Congo operation in 1960-1964. During this 

operation, a significant number of claims by Belgian nationals were lodged before the 

Organisation for personal injury, death and property loss or damage, which were not subject to 

the restriction of the ‘operational necessity’ doctrine.103 Nevertheless, the appropriateness of 

this procedure may be questioned, especially since it is dependent on the good will of the 

relevant state to properly distribute the capital to affected individuals.104 

     In addition to the local claims review boards, Article 51 of the UN Model SOFA promulgates 

that any dispute of a private law nature to which the UN peacekeeping operation is a party, and 

over which the domestic courts in the host state do not have jurisdiction, shall be settled by a 

standing claims commission.105 However, the present provision has never been used and no 

such standing claims commission for third-party claims of a private law nature has been 

established in practice.106  

     In the wake of the substantial increase of the number of third-party claims against the 

Organisation for personal injury, illness or death, and for property loss or damage, the UNGA 

has adopted principles of financial and temporal limitations on the liability of the Organisation 

                                                           
96 UNSG Financing Report, paras 6, 8, 16-25. See also Boon (n 3) 349.  
97 UNSG Financing Report, para 22.  
98 ibid paras 20-33.  
99 Final Report of the ILA, 18.  
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101 Final Report of the ILA, 39.  
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103 ibid paras 34-36.  
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for acts committed during peacekeeping operations.107 The compensable types of injuries are 

limited to economic loss, such as medical and rehabilitation expenses, loss of earnings, loss of 

financial support, transportation expenses associated with the injury, illness or medical care, 

and legal and burial expenses.108 Hence, compensation for pain, suffering, moral damages or 

anguish is not covered. What is more, the amount of compensation cannot, under any 

circumstances, exceed a maximum of 50,000 US dollars.109  
     Today, it remains the fact that no independent court, where victims of human rights abuses 

or tortious wrongs of a private law nature of the Organisation can file claims against the UN, 

has been set up. What is missing is a mechanism to handle a substantial number of claims 

against the Organisation.110 When the UN falls through on providing an alternative mechanism 

to dissolve disputes by third-party claimants, the general understanding is that the enjoyment 

of absolute immunity violates its obligations under Article 55 (c)111 of the UN Charter.112  

Hence, it seems that the already existing internal dispute resolution mechanisms within the UN 

do not completely comply with the right of all individuals to access court,113 or constitute 

effective means of holding the Organisation responsible for human rights abuses or for tortious 

wrongs of a private law nature.114 

4 The Obstacles of Immunity  

4.1 Right of Access to Court  

4.1.1 Waite and Kennedy v Germany and Beer and Regan v Germany 

Under international human rights law, individuals have a right of access to court, as provided 

for inter alia under article 6 § 1 of the ECHR and article 14 § 1 of the ICCPR. As outlined 

above, one of the lacunas in the grant of immunity is the fact that it may conflict with the right 

of access to court. For instance, in the parallel cases of Waite and Kennedy v Germany and Beer 

and Regan v Germany, the applicants complained that the grant of immunity to an organisation 

violated their right of access to court under article 6 § 1 of the ECHR.115 

     The Commission initially held that the right of access to court comprises, inter alia, the right 

to initiate proceedings before courts in civil matters. However, this right is not absolute, but 

may be subject to limitations. In this respect, the contracting states enjoy a certain margin of 

appreciation, but those limitations cannot reduce the access to court to such extent that the very 

essence of the right is impaired.116 The limitation must generally, as always, pursue a legitimate 

aim and constitute a proportionate relationship between the actions taken and the aim sought to 

be achieved.117  

     In the present cases, the Commission found that granting international organisations 

immunity from domestic jurisdiction pursued a legitimate aim to restrict the applicants’ right 

of access to court, since the attribution of privileges and immunities to international 
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organisations is an essential means of securing their proper functioning.118 Nevertheless, this 

restrain is not absolute, but the criteria to permissibly rule on the immunity of international 

organisations under the ECHR is whether ‘the applicants had available to them reasonable 

alternative means to protect effectively their rights under the Convention’.119 In both cases, the 

respondent state had not exceeded its margin of appreciation when giving effect to the immunity 

from domestic jurisdiction of the international organisation in question. In addition, the internal 

mechanism designed to seek redress within the organisation ensured compatibility with article 

6 § 1 of the ECHR.  Hence, the restriction put on the right of access to court was not 

disproportionate, which lead the Commission to find that there had been no violation of the 

present provision in either cases, particularly since ‘equivalent legal protection’120 within the 

current organisation was available to the applicants.121 

4.1.2 Stichting Mothers of Srebrenica and Others v The Netherlands  

The case originated from the failure of the UN to prevent the genocide of about 7,600 Muslim 

civilian inhabitants in Srebrenica in 1995. Dutch UN peacekeeping troops had been deployed 

to guard a safe area, but failed to prevent the Bosnian Serb forces. It was contended that the 

Organisation failed its mission when it sent a small military contingent and refused to use air 

strikes.122 Simultaneously, the then-to-date UNSG Kofi Annan recognised that: 

 

[t]he United Nations experience in Bosnia was one of the most difficult and painful in our 

history. It is with the deepest regret and remorse that we have reviewed our own actions 

and decisions in the face of the assault on Srebrenica. Through error, misjudgment and 

an inability to recognize the scope of the evil confronting us, we failed to do our part to 

help save the people of Srebrenica from the Serb campaign of mass murder.123 

 

In 2007, the group ‘Mothers of Srebrenica’ filed a claim before The Hague District Court, 

asking for financial compensation. However, the District Court held that it did not have 

jurisdiction to adjudicate on the claim since the Organisation enjoys absolute immunity from 

domestic jurisdiction.124 This decision was appealed, but The Hague Court of Appeal upheld 

the lower court’s ruling in 2010.125 Again, the Appeal Court’s decision was appealed by the 

Mothers of Srebrenica. The Dutch Supreme Court held that article VII, section 2 of the General 

Convention must be interpreted in the light of article 31 of the VCLT, to mean that the UN 

enjoys the most far-reaching immunity from domestic jurisdiction. Hence, the UN cannot be 

summoned before the domestic courts of any contracting party to the General Convention.126 

In similarity with the lower courts, the Supreme Court ruled that the UN was entitled to absolute 

immunity regardless of the nature of the claim against it, and the claim was thus rejected.127 

     In 2012, the Association filed a claim before the ECtHR. The applicants complained, inter 

alia, that the grant of absolute immunity to the UN from domestic jurisdiction violated their 
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right of access to court under article 6 § 1 of the ECHR. The applicants further complained 

under article 13 of the ECHR, and stated that the grant of absolute immunity to the UN would 

allow the respondent state to escape liability towards the victims, since it attributed all the 

wrongful acts to the Organisation.128  

     The ECtHR initially reiterated that it is undeniable that the grant of immunity from 

jurisdiction affects the right of access to court under article 6 § 1.129 The ECHR cannot be 

interpreted in a vacuum, but relevant rules of international law must be taken into consideration. 

Hence, measures taken by a contracting party which reflect generally accepted rules on the 

immunity of the UN cannot be considered as imposing a disproportionate restriction on the 

present provision.130 Moreover, the ECtHR found that operations established by UNSC 

resolutions under Chapter VII of the UN Charter are essential to the task of the UN to maintain 

international peace and security. Thus, the ECHR cannot be interpreted in a way which would 

subject actions by the UNSC to the jurisdiction of national courts without the consent of the 

Organisation itself.131 

     Since their claim was based on an act of genocide, being a rule of ius cogens, the applicants 

held that grant of immunity protecting the UN should be removed. The Court recognised the 

prohibition of genocide as a rule of ius cogens, but argued that international law does not 

support the position that a civil claim should override immunity on the basis of allegations of 

grave violations of international human rights law, even being violations of ius cogens norms.132 

As a support for its statement, the Court stressed the importance of the findings of the ICJ in 

the Jurisdictional Immunities of the State case. In the opinion of the Court, this was also to be 

applied on the immunity as enjoyed by the UN.133 

     With respect to the absence of any alternative jurisdiction for the individuals, the Court in 

previous cases considered the existence of reasonable, alternative means for the applicants to 

effectively protect their rights under the ECHR a material factor to determine whether the grant 

of immunity is permissible.134 In the present case, it was undisputable that no such alternative 

means existed under Dutch domestic law or within the internal system of the UN. Nonetheless, 

the Court remarkably stated that the recognition of immunity absent an alternative remedy 

mechanism does not ipso facto constitute a violation of the right of access to court.135 

Subsequently, the Court concluded that the grant of immunity to the UN served a legitimate 

purpose and was not disproportionate. Hence, the application was rejected as manifestly ill-

founded within the meaning of article 35 §§ 3 (a) and 4 of the ECHR.136 

4.1.3 Haiti Cholera: Georges v United Nations  

After the catastrophic earthquake in Haiti in 2010, the Artibonite area of Haiti suffered from a 

second disaster, namely the outbreak of cholera. UN peacekeeping troops from Nepal, some of 

them cholera carriers, were stationed on a base at the banks of the Meille Tributary. Human 

waste was issued to the river tributary, which flows into the primary source of water in the area. 

Hence, the main water and food sources were contaminated, which caused the outbreak of the 

disaster. Until now, 9,145 persons have died and approximately 780,000 persons have been 
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affected.137 In November 2011, over 5000 individuals affected by the outbreak issued a claim 

before the UN, asking for compensation. The plaintiffs alleged gross negligence and 

recklessness committed by the UN. In February 2013, the UN issued a statement in response to 

the claim. The Organisation insisted that the claim was of a public or policy law nature, and 

thus ‘not receivable’ pursuant to article VIII, section 29 of the General Convention.138  

     Citizens of the US or Haiti who themselves, or their relatives, were killed or made ill by the 

cholera epidemic filed a complaint before US courts against the UN, alleging that the defendant 

was responsible for the epidemic of cholera. Moreover, the plaintiffs alleged that the 

Organisation had failed to establish any dispute mechanism to resolve the claims, contrary to 

its responsibility under article VIII, section 29 of the General Convention. Therefore, the 

Organisation should not be granted immunity. In 2015, the US District Court dismissed the 

claim by upholding the absolute immunity of the Organisation.139 In particular, that court held 

that nothing in the textual interpretation of the General Convention suggests that the absolute 

immunity provided for in article VII, section 2 is conditioned on the alternative modes of 

dispute settlement established by the UN. It held that the language of the provision was clear 

and absolute, and there was no room to interpret it as limiting the grant of absolute immunity 

to the Organisation.140 This judgment was appealed. The Court of Appeals heard the case de 

novo, but since it found that the fulfillment of the Organisation’s obligations under article VIII, 

section 29 of the General Convention is not a condition precedent to its article II, section 2 

immunity, the Court of Appeals upheld the lower court’s findings.141  

     Notwithstanding the earlier findings of the UN (the claims being deemed not receivable 

under the General Convention), the Organisation in 2016 seemingly adopted a new approach. 

Of central importance, this approach includes a package to provide material assistance and 

support to the victims of the cholera outbreak. This will be established through ‘a transparent 

process’ and include consultation with Haitian authorities, victims and member states.142 

Nevertheless, there is still no acceptance of legal responsibility or promise of apology of the 

cholera outbreak of the Organisation. In fact, the Special Rapporteur on Extreme Poverty and 

Human Rights explicitly stressed that the position of the UN must start reflecting the reality, 

and that there is a stronger commitment than ever of the Organisation to take the rule of law 

seriously.143  

4.1.4 Manderlier v Organisation des Nations et l’État Belge 

In January 1966, a Belgian national’s property was burnt by UN forces in Congo, and 

consequently, he lodged a claim for compensation.144 The UNSG agreed to, without prejudice 

to the immunities and privileges as enjoyed by the UN, establish a lump-sum procedure. Thus, 
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the Belgian government received a payment of one million five hundred thousand US dollars.145 

The Belgian state distributed the compensation amount properly, but the plaintiff complained 

that the amount accredited to him was too low. Therefore, he filed a claim and asked for 

compensation before the Brussels Civil Tribunal against the UN and the Belgian state.146 

     The applicant also argued that the UN had not fulfilled its obligations under article VIII, 

section 29 of the General Convention to provide appropriate modes of dispute settlement. The 

UN contested this perception and held that the lump-sum procedure in fact fulfilled this 

obligation. However, neither the Civil Tribunal nor the Court of Appeals agreed with this 

argument. In particular, the Civil Tribunal held that no independent and impartial international 

court where the applicant could file his complaint was available.147 Nonetheless, the Civil 

Tribunal acknowledged that immunity from jurisdiction is an absolute privilege for whoever 

enjoys it. The Tribunal relied on the following reasoning and held that article 105 of the UN 

Charter:  

[a]ccords the United Nations only those privileges and immunities that are necessary for 

the fulfillment of its purposes. Those purposes … do not include acts against private 

citizens such as are the subjects of the Plaintiff’s complaints. The provisions of Section 2 

of the [General] Convention are wider than those of Article 105 of the Charter. They grant 

a general immunity from jurisdiction and do not limit it to what necessary strictly 

demands for the fulfillment of the defendant’s purposes. These two international 

conventions have equal force, and the less widely drawn one cannot restrict the 

application of the more widely drawn one.148 

Thus, the Civil Tribunal held that pursuant to the UN Charter, the Organisation enjoys 

functional immunity. However, article VII, section 2 of the General Convention accords the 

UN absolute immunity, and this provision cannot be restricted by the narrower provision. The 

judgment was appealed, but the Court of Appeals held that the contracting parties to the UN 

Charter determined the scope of the immunities of the Organisation when they adhered to the 

General Convention. Consequently, the Appeal Court concluded that it would act ultra vires if 

it examined the scope of immunity as accorded to the UN under the General Convention.149 

 

4.1.5 Siedler v Western European Union  

Although the case of Siedler v Western European Union (WEU) concerns another organisation 

than the UN, the case is important since it highlights the evolution of domestic courts when 

assessing whether the internal mechanisms to dissolve disputes within an organisation is in 

accordance with the requirements of the right of access to court. In the case, the Labour Court 

ruled that the immunity of the WEU had to be disregarded, since it otherwise would conflict 

with the individual’s right of access to court under article 6 § 1 of the ECHR.150 In particular, 

the Court held that while the enjoyment of immunity of an international organisation pursues a 

legitimate aim, this enjoyment may be subjected to certain restrictions, inter alia in the event 
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of the absence of an independent mechanism to settle disputes. With respect to the right of 

access to court as embodied under article 6 § 1 of the ECHR and article 14 § 1 of the ICCPR, 

and in order to avoid a denial of justice, an organisation should be under an obligation to submit 

itself to the jurisdiction of a national court.151 

     The Labour Court based its reasoning on the judgments of the ECtHR in Waite and Kennedy 

v Germany and Beer and Regan v Germany. Moreover, the Court assessed whether the quality 

and safeguards of the internal mechanism to settle disputes within the WEU met the requirement 

of a fair trial. Hence, the Court applied the criteria of whether there existed a sufficient 

‘distance’ between the international organisation and the judicial body in question.152 The 

present internal mechanism did not make provisions for the enforcement of decisions, the 

debates were not made public, the commission members were approved by the Council of the 

WEU and no disqualification procedure was apparent. Thus, the guarantees of a fair trial were 

not met and immunity could not permissibly be accorded to the organisation.153  

     The alertness of the present legal remedy gap by the Brussels Court must be considered 

much welcomed. The existence of an internal dispute settlement mechanism within the 

organisation which meets the guarantees of the right of access to court and a fair trial could be 

considered a legit prerequisite for the organisation’s enjoyment of immunity.154 When an 

international organisation falls through on providing those safeguards, and in order to avoid the 

prospect of impunity and denial of justice, the immunity should be set aside in favour of the 

rights of individuals, just as the Brussels Court did in the present case. 

     One the other hand, Reinisch puts forward an argument which harmonises the conflict 

between the rules on immunity and the right of access to court; the historic interpretation of the 

ECHR. According to Reinisch, the rules on immunity ‘could be regarded as pre-existing norms 

of international law which were not intended to be affected by Article 6(1)’.155 Hence, one 

might maintain that the rules on immunity, from a historic perspective, perhaps implicitly limits 

individuals’ right of access to court under article 6 § 1 of the ECHR.  

4.2 Confliction with the Right to a Remedy  
With regard to tort law, the maxim of ubi ius, ibi remedien applies as a general principle, 

meaning that ‘where there is a right, there is a remedy’.156 Moreover, as noted by Paust, ‘having 

a right without a remedy is like having no right at all’.157 Under customary international human 

rights law, victims of human rights violations have a right to an effective remedy.158 This may 

include the multiple guarantees of the procedural right of access to a remedy and the substantive 

right to a real remedy.159 Since the right to an effective remedy is apparent and embodied under 

customary international human rights law, it unavoidably means that the UN itself, particularly 

within the meaning of article 55 (c) of the Charter, is obliged to provide an effective remedy 

for victims of human rights violations.       

     In the light of the current legal situation, the grant of absolute immunity to the UN from 

domestic jurisdiction bars the right to a remedy. However, immunity is not intended to alter 

responsibility, but to nullify the consequences of responsibility in national courts.160 The above-

mentioned cases, with the exception of Siedler v WEU, highlights this remedy gap and a denial 
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of justice for victims of human rights abuses of the Organisation. What is more, the ILA has 

stated that circumstances of a denial of justice create a separate ground for international 

responsibility of international organisations.161  

     As further held by the ILA, the notion of ‘remedy’ is aimed at including not only remedies 

of formal means, but also other means of redress which might be appropriate to the relevant 

circumstances of a particular case. The other means of redress may consist of prospective 

changes of policy or practice by the Organisation.162 What is crucial is whether the available 

mechanisms to ensure responsibility are effective and proportionate.163 In addition, the 

recommended rules and practices of the ILA suggests that an international organisation should 

establish a mechanism to rule on the criteria for offering ex gratia compensation as an 

alternative means of remedial action towards third-parties.164  

     In the light of the DARIO, any international organisation responsible for a wrongful act has 

an obligation to offer appropriate assurances and guarantees of non-repetition.165 Furthermore, 

the Organisation is under an obligation to make full reparation for the injuries caused, including 

material and moral damage.166 The full reparation shall take the form of restitution, 

compensation and/or satisfaction.167 Pursuant to DARIO, the UN is further under an obligation 

to ‘give satisfaction for the injury caused by that act insofar as it cannot be made good by 

restitution or compensation’.168 Satisfaction may consist of ‘an acknowledgment of the breach, 

an expression of regret, a formal apology or another appropriate modality’.169 

     Seemingly, some of the internal mechanisms within the UN may satisfy the requirements of 

full reparation within the notion of DARIO. For instance, one might mention the procedure of 

lump-sum settlement of third-party claims which was used in the Congo-operation.170 On the 

other hand, the efficiency of this procedure is made dependent on the relevant state. Individuals 

are left with the good will of their state, and there are no guarantees that the state will distribute 

the amount properly. 

     In addition, the Organisation has adopted principles which limit its responsibility.171 Those 

mitigating principles of the UN promulgate that compensation for pain, suffering, moral 

damages or anguish is not possible.172  What is more, with respect to the case of Stichting 

Mothers, the then-to-date UNSG Kofi Annan recognised the failure of the UN to prevent the 

massacre.173 Nevertheless, it is questionable whether this statement meets the requirements of 

satisfaction within the meaning of DARIO.174 Firstly, it is barely an acknowledgment of the 

breach or an expression of regret, and hardly a formal apology to the victims of the breach. 

Secondly, satisfaction is only an actual choice where the injury cannot be made good by 

restitution or compensation. In addition, the UN maintains refusal to acknowledge legal 

responsibility, or issue a formal apology, for the Haiti Cholera outbreak.175 The Special 
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Rapporteur on Extreme Poverty and Human Rights has gone so far as stating that the approach 

of the UN in the Haiti case ‘undermines the rule of law … by failing to take even minimal steps 

to hold itself accountable and compensate those affected, or even to explain the reasons for its 

refusals to do so’.176 Consequently, one might question the efficiency and proportionality, as 

the crucial components of available mechanisms to ensure responsibility of the Organisation, 

of the mechanisms and procedures internally present within the UN system.177 

5 The Need to Create Mechanisms to Ensure Responsibility  

5.1 Immunity, not Impunity: A Remedy Gap 
As implied above, there are no trustworthy, within the meaning of the already existing internal 

dispute resolutions mechanisms of the UN, de facto means for third parties to access court and 

to seek redress for human rights abuses or tortious wrongs of the Organisation. It is apparent 

that there are very limited ways of holding the UN responsible. Additionally, pursuant to the 

General Convention, ‘[a]ll differences arising out of the interpretation or application of the 

present convention shall be referred to the International Court of Justice, unless in any case it 

is agreed by the parties to have recourse to another mode of settlement’.178 If a difference arises 

between the UN and a member state, a request for an Advisory Opinion from the ICJ shall be 

made in accordance with article 96 of the UN Charter and article 65 of the ICJ Statute.179 This 

means that it is most likely the UNSC or the UNGA that can realise such a request.180 Thus, 

individuals have no direct, or possibly not even indirect, access to the ICJ.181 

     The current situation creates a vacuum for victims to access court and to obtain redress, 

which is especially demonstrated by the cases of Srebrenica Mothers and Haiti Cholera. If the 

UN enjoys absolute immunity from civil lawsuits in national courts, even for claims based on 

violations of ius cogens norms,182 and do not provide an effective system to access court and a 

judicial remedy, why should the grant of absolute immunity continue to apply? Immunity 

should not result in impunity, and it does not exempt the Organisation from respecting human 

rights.183 Contrary to the rules on state immunity, which has evolved and been subjected to 

restrictions over time, the immunity of the UN, and other international organisations, has not 

been narrowed down in the same sense. Since the rules on immunity of the UN is governed by 

treaty, the extent to which this immunity can be interpreted and developed is subjected to strict 

limitations.184 Similarly, as Boon maintains, if the Organisation does not provide effective 

means of redress for victims, this might result in a legal status quo where contracting states are 

constitutionally unable to grant the UN immunity, since it would conflict with the very own 

norms of the Organisation.185 

     Immunity is not a privilege which should make it possible for the Organisation to avoid 

responsibility.186 The current de facto absolute of immunity from domestic jurisdiction of the 

UN is upheld at the expense of individuals, who, according to the primary objectives of the 

Organisation, are the ones who should benefit from its protection.187 This perception clearly 
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implies that there is a vital need to establish sufficient mechanisms to close this remedy gap. In 

the following section, I distinguish four mechanisms which would allow to hold the 

Organisation responsible for human rights abuses and ensure the right of individuals to access 

court: self-regulation, the creation of an Ombudsperson, the creation of an independent human 

rights body and judicial control by national courts.  

5.2 Mechanisms to Enhance Responsibility of the Organisation  

5.2.1 Self-Regulation  

If we start with the premise that the UN is bound by human rights obligations under customary 

international law, any internationally wrongful act would entail the responsibility of the 

Organisation.188 Notwithstanding the fact that the UN, in most cases, enjoys immunity from 

domestic jurisdiction, the ECtHR considers that one material factor in determining whether this 

grant of immunity from domestic jurisdiction is permissible is whether the applicants had 

available to them reasonable alternative means to protect effectively their rights.189 

Furthermore, the Organisation has a duty to make full reparation for injuries and to provide 

appropriate modes of dispute settlement for claims of a private law nature.190 Those obligations 

may be fulfilled by the means of self-regulation, but it is important that the relevant mechanism 

satisfies some core requirements.  

     As we have seen, the requirements consist inter alia of the existence of ‘reasonable 

alternative means to protect effectively their rights under the ECHR’. In addition, the 

Organisation must seemingly provide legal protection equivalent (that is comparable but not 

identical) to that provided for by national courts in order to meet the requirements of the right 

of access to court.191 As held by the Advisory Committee on Issues of Public International Law 

of the State of The Netherlands: 

domestic courts are entitled to assume … that the legal protection afforded by the 

international organisation’s own internal claim procedure meets the requirements of 

‘comparable’ legal protection. If the remedy available to the litigant is so flawed as to be 

‘manifestly deficient’, it can be argued that the essence of the right of access to a court is 

violated.192 

In addition, as held by the ECtHR at several occasions, the right of access to court cannot be 

restricted to an extent which would impair the very essence of the right under article 6 § 1 of 

the ECHR.193 In the view of the Brussels Labour Court, the existence of a sufficient ‘distance’ 

between the international organisation and the judicial body within the relevant internal system 

may constitute a criterion to adjudicate on the permissibility of the grant of immunity from 

domestic jurisdiction of an international organisation.194 

     There may also exist further requirements which the relevant mechanisms must comply with. 

For instance, the ILA proposed de lege ferenda that an international organisation should make 

public the outcome of a remedial action.195 Moreover, the principle of good governance requires 

the Organisation to examine the substance of a complaint with all necessary care and to give a 
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reasoned reply.196 Mechanisms for third-party claims must further secure the safeguards of 

independency and objectivity of the rulings.197 

     International organisations have increasingly chosen to voluntarily set up mechanisms of 

self-regulation with the intention to ensure compliance with human rights. In the eyes of De 

Schutter, the European Court of Justice by the means of the case Stauder v City of Ulm198 is one 

of the most sophisticated examples of such a mechanism.199 What is more, the European 

Commission has adopted a communication which aims at improving the legislative proposals 

compliance with the Charter of Fundamental Rights of the European Union (EU).200;201 

Nevertheless, as further stressed by De Schutter, those mechanisms remain voluntary. Just 

because they have been established, it does not ipso facto mean that the EU has recognised that 

the organisation is bound to comply with the overall requirements of international human rights 

law.202 On the other hand, mechanisms of self-regulation may be extremely robust, especially 

when they include judicial procedures.203 

     The establishment of voluntary mechanisms of self-regulation displays a broad diversity of 

possible standards. In the words of De Schutter, those  

can go far beyond the classical ‘normative judicial’ approach consisting in defining 

standards and setting up a body, judicial or quasi- judicial, to ensure compliance: they can 

comprise, for instance, impact assessment, participatory mechanisms, inspection panels 

or ombuds institutions.204 

In any anticipated mechanism, the reviewer should be completely independent from the 

decision-maker.205 Takikawa holds that if the reviewer does not act independently, any 

procedure to enhance responsibility is worthless, since it will not give effect to neither quality 

nor legitimacy.206  

     In the light of the above-mentioned, an adequate mechanism to settle third-party disputes 

within the UN should seemingly comply with some safeguards and requirements. Perhaps the 

most vital requirements are the one of impartiality and an independent decision-maker. It is 

doubtful whether the local claims review boards, composed of UN officials,207 fulfil this core 

requirement, since they may be incompatible with the principle nemo iudex in causa sua.  

     As outlined above, article VIII, section 29 of the General Convention does not explicitly 

require any court or tribunal. Consequently, the establishment of a mechanism of self-regulation 

may be done by multiple means and by a wide variety of standards. For instance, such a 

mechanism may be realised by the means of a quasi-judicial or impact assessment procedure.208 

Perhaps, since the ICJ does not have the power to assess whether the UN legislative organs 

comply with the UN Charter,209 a mechanism, or empowerment of the ICJ, with the intent to 

improve the legislative proposals compliance with the UN can be envisaged, in similarity with 
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the communication as adopted by the European Commission.210 An alternative claims 

procedure might also take the form of a standing claim commission as required by article 51 of 

the UN Model SOFA,211 which has never been realised in practice.212  

     For the purposes of closing the remedy gap by the means of self-regulation, a scenario which 

is in accordance with the draft statute of the new UNDT or with the jurisdiction of the former 

UN Administrative Tribunal lastly merits attention. As explored above, the draft statute to the 

UNDT proposed an expansion of the UNDT’s jurisdiction ratione personae to include claims 

lodged by non-staff members.213 Furthermore, the UN Administrative Tribunal seemingly 

started to declare admissible claims brought by individuals who did not qualify as staff members 

in order to avoid a denial of justice.214 One might anticipate a scenario where the mandate of 

the UNDT’s jurisdiction is expanded in due course to include the adjudication of claims lodged 

by third-parties as an effective means of enhancing the Organisation’s responsibility.215 

 

5.2.2 The Creation of an Ombudsperson  

To narrow the current remedy gap, the creation of an Ombudsperson to oversee UN 

peacekeeping operations may be envisioned. For example, an Ombudsperson Institution (OIK) 

was created during the UNMIK in Kosovo ‘for the purpose of enhancing the protection of 

human rights’.216 The OIK was competent to receive and investigate complaints against any 

entity in Kosovo regarding human rights abuses.217 Furthermore, the OIK could ‘receive 

complaints, monitor, investigate, offer good offices, take preventive steps, and make 

recommendations and advice on matters’.218 Nevertheless, the Ombudsperson was not able to 

render any authoritative sanctions, since it could only issue public statements and criticism on 

different applications brought before it, and not binding decisions.219 On the other hand, the 

OIK is in fact considered to constitute the most efficient mechanism for human rights protection 

within the area of Kosovo.220 

     An Ombudsperson was also appointed to oversee the UNSC anti-terrorism sanctions with 

respect to suspected Al-Qaida terrorists. UN member states were required to individually 

sanction alleged terrorists, absent any form of legal process to identify illegal conduct or 

actions.221 As a result, many claims were brought in both domestic and international courts.222 

However, under this procedure, the Ombudsperson has the authority to request the UNSC to 

remove a person from the sanctions-list.223 As held by the state of The Netherlands, albeit not 

constituting a judicial procedure, ‘it may result in proceedings in which the claimant feels 

properly heard and recognised’.224 The Advisory Committee further maintained that an 
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establishment of an Ombudsperson may be considered as less ‘intrusive’ and thus more 

‘palatable’ for the UN.225  

     In addition, the appointed Ombudsperson for the Al-Qaida delisting, Ms Marchi-Uhel, has 

stressed that the fons et origo of the Ombudsperson was to offer individuals who appeared on 

the sanction list recourse to an independent and impartial review for their delisting request.226 

However, although this indeed is an effective resource, she continues that some key challenges 

with the procedure still remain, for instance the lack of transparency and the difficulty to access 

information.227 Therefore, in the view of Marchi-Uhel:  

 

access to reasons for recommendations by the Ombudsperson to delist could only 

strengthen the demonstration that the fundamental rights of the individual [have] been 

respected, including the right to be heard and to have access to reasons.228 

With respect to a potential extension in due course of the mandate of the Ombudsperson to other 

sanction regimes, this was a welcomed proposal in the CAHDI Report.229 According to Marchi-

Uhel, such extension process should be ‘undertaken with a pragmatic approach, on a case by 

case basis and with the possible need to adapt the Ombudsperson’s mandate’.230  

     The issue of UNSC sanction lists’ compliance with the right of access to court was further 

inter alia  addressed in the case of Al-Dulimi and Montana Management Inc v Switzerland.231 

The respondent state was under an obligation to ‘freeze without delay’ the economic resources 

of certain individuals supposedly connected with the former Iraqi government.232 The 

applicants’ financial assets were frozen, and consequently they complained that their rights 

under article 6 § 1 of the ECHR was violated, since they had no access to a procedure to 

complain about the confiscation.233 Contrary to the individuals who appeared on the Al-Qaida 

sanctions list, no such Ombudsperson was accessible for individuals connected with the former 

Iraqi government. Therefore, this created manifest deficiencies, and there was no equivalent 

protection of human rights within the UN system.234  

     The Swiss Federal Court verified that the names appeared on the list drawn up and that the 

assets concerned belonged to them. However, it refused to assess the applicants’ allegations 

regarding incompatibility with article 6 of the ECHR. In particular, the language in the 

resolution left no discretion to member states as regards its implementation.235  

     The Court initially found that it was undisputable among the parties that the applicants’ right 

of access to court was restricted.236 The Court further held that there was nothing in Resolution 

1483 (2003) § 23 that ‘explicitly prevented the Swiss courts from reviewing, in terms of human 

rights protection, the measures taken at national level’.237 Moreover, the Court noted that the 

inclusion of individuals on sanctions lists entails practical interferences, which may be very 

serious to those individuals’ rights under the ECHR. When a resolution like the present one 

does not contain any clear or explicit wording which excludes the ‘possibility of judicial 
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supervision of the measures taken for its implementation, it must always be understood as 

authorising the courts of the respondent State to exercise sufficient scrutiny so that any 

arbitrariness can be avoided’.238 Therefore, the ECtHR found that the present provision did not 

preclude any judicial scrutiny of the measures taken to implement it. Hence, the respondent 

state was not faced with a conflict of obligations, and before taking any measures, the 

authorities had a duty to ensure that the listing of the applicants was not arbitrary. This duty had 

not been carried out, and the applicants should have been afforded a genuine opportunity to 

seek to show that their inclusion on the list had been arbitrary. The very essence of the 

applicants’ right to access court had thus been impaired, in violation of article 6 § 1.239  

     One conclusion that may be drawn from this is that the Court withstand to accept UN 

sanctions absent adequate procedural review guarantees. Apparently, the UN Ombuds system 

fell short of fulfilling the standard under article 6 § 1 of the ECHR, and the sanctions lists cannot 

be implemented without affording the right to appropriate review. In the context of the 

challenges with the Ombuds system as stressed by Marchi-Uhel,240 the ECtHR held that in the 

event of a dispute over a pronouncement to add an individual on a sanctions list, domestic courts 

should always be able to obtain sufficiently precise information in order to comply with the rule 

of law and to exercise the required scrutiny for ensuring the non-arbitrariness of the listing.241 

The Court further explicitly held that ‘[a]ny inability to access such information is therefore 

capable of constituting a strong indication that the impugned measure is arbitrary’.242  

     In the view of the concurring opinion of Judge Pinto de Albuquerque, the Office of 

Ombudsperson for the delisting of persons affiliated with Al-Qaida provides basic procedural 

guarantees, but still, the decision-making power lies with the Sanctions Committee and the 

UNSC, hence not guaranteeing the independence and impartiality of the procedure. Moreover, 

the Ombudsperson is not competent to delist individuals who appear on Resolution 1483.243 

Thus, the Ombudsperson system within the UN does not fulfil the requirements of the right of 

access to court under article 6 § 1 of the ECHR, and is not compatible with international human 

rights law. In particular, Judge Pinto de Albuquerque stressed that the Ombudsperson system 

is not in accordance with the core principle of nemo iudex in causa sua.244 

     To establish an Ombudsperson, with the purpose of overseeing the right of individuals to 

access court for human rights abuses attributable to the UN, can be regarded as a first, effective 

step to ensure responsibility of the Organisation and narrow the remedy gap. Perhaps, as a 

necessary feature to warrant the efficiency of the mechanisms, a fictitious Ombudsperson 

should be accorded more authority than, for instance, the OIK to have the power to render 

binding advisory opinions. As held by The Netherlands, the very existence of a mechanisms to 

properly and impartially investigate and handle claims by third-parties may constitute a 

satisfactory relief for many victims of human rights abuses of the UN.245 However, in order to 

ensure compliance with article 6 of the ECHR, the transparency, impartiality the and possibility 

to access information should increase.  

  

5.2.3 The Creation of an Independent Human Rights Body  

As outlined earlier, the intent with the grant of immunity to the Organisation is inter alia to 

guarantee the Organisation’s functioning without interferences from national courts, especially 
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since those may have different interpretations and render divergent judgments on complex 

issues of public international law.246 A review mechanism at an international level would 

protect the Organisation from the jurisdiction of domestic courts, which would, in the context 

of a coherent and harmonised international legal order, be a desirable solution for a uniform 

jurisprudence on the present legal matter.247 

     Another, perhaps wish-worthy effect of an independent human rights body as expressed by 

the Netherlands, would be the possibility of national courts to refer the case to an international 

body to ask for a preliminary ruling.248 As Reinisch puts forward, an international organisation 

has a ‘legitimate interest in its independent functioning which includes an interest not to be 

compelled to fulfil unwarranted judgments’.249 This protection of the interest of the 

Organisation ‘in not being harassed by domestic courts’ may, preferably, be guaranteed by the 

means of an independent body at an international level.250 One might also maintain that a review 

mechanism at an international level is in a better position to adjudicate objectively and 

impartially between the competing interest of the Organisation and third-parties than the 

Organisation, by the means of self-regulation, itself.251  

     An additional argument for the justification of an international body to settle disputes 

between the Organisation and private individuals can be displayed by an analogy to the fons et 

origo of the immunity of states. The underlying rationale for state immunity from domestic 

jurisdiction was that national courts ‘should be used for disputes between individuals, but … 

disputes involving states – international disputes proper – should somehow be settled on the 

international level’.252 Thus, it may be more appropriate for disputes involving international 

organisations – international disputes – to be settled on an international, rather than domestic 

level, as well. 

     Notwithstanding the foregoing, the establishment of a review mechanisms at an international 

level might be regarded as purely theoretical, in particular since the specificity and peculiarity 

of each international organisation may reverse the very intention with the establishment of a 

more general system.253 

5.2.4 A Role Envisaged for National Courts?  

Prior to the present legal remedy gap, the ILA has stated that absolute immunity from domestic 

jurisdiction of international organisations constitute ‘a decisive barrier to remedial action for 

non-state claimants’.254 The ILA proposed, absent any international dispute settlement 

mechanism, that in order to allow for victims to seek redress from the UN, this role could be 

envisaged for national courts.255 The Netherlands has further stated that a sensible compromise 

to the legal remedy gap could be for national courts to render declaratory judgments in disputes 

concerning the UN and private individuals.256 On the other hand, it is very likely that domestic 

courts may have interpretations on the rules on immunity which differs from state to state.257 

As Boon puts forward, the UN has a very complex international structure, which may result in 

a situation where national courts render divergent decisions on questions on public international 
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law.258 Such a situation de lege ferenda would not be beneficial for a transparent and coherent 

legal system, and not least for legal certainty. In addition, it would allow for national courts to 

adjudicate on the legal validity of the acts of the UN, which might have a condemnatory impact 

on the Organisation as a whole.259  

     As we have seen, the ECtHR has adopted the view that when domestic courts rely on the 

doctrine of absolute immunity from domestic jurisdiction for the UN, this does not constitute a 

violation of article 6 § 1 of the ECHR if the applicants had available to them ‘reasonable 

alternative means to protect effectively their rights under the Convention’.260 However, it is 

doubtful whether this is a convincing argument since the same Court, in the later case of 

Stichting Mothers, held that it was undisputable that no such reasonable alternative mechanism 

existed under the relevant domestic law or within the internal system of the UN. However, the 

Court held that the recognition of immunity absent an alternative remedy does not constitute an 

ipso facto violation of the right of access to court embodied under article 6 § 1 of the ECHR.261 

On the contrary, domestic courts have in fact rendered judgments which limits the immunity of 

an international organisation in favour of the right of access to court of individuals, 

notwithstanding the existence of an internal dispute settlement mechanism.262 In addition, the 

ECtHR has maintained that in event that a UNSC resolution does not contain any clear or 

explicit wording which excludes the possibility of judicial supervision by national courts of the 

measures taken, this must always be understood as authorising the courts of a respondent state 

to exercise scrutiny so that arbitrariness can be avoided.263 

     The current legal dilemma for national courts does not primarily concern the conflict 

between internal and international rules, but rather between international rules inter se.264 Under 

international law, sovereign states are under an obligation to respect and grant the immunity of 

the Organisation. By the same token, they have a duty to grant individuals their right of access 

to court. Hence, if a national court permitted a complaint against the UN, fulfilling the 

obligation of the right of access to court, it would simultaneously violate its immunity 

obligations with respect to the Organisation.  

     One example for an arguable justification for national courts to allow claims against the UN, 

maintained by Wouters and Schmitt, would be for national courts to insist that the right of 

access to court is a norm of ius cogens.265 Prima facie, the perception of considering the right 

of access to court as a rule of ius cogens seems to be far-reaching. However, the ICTY has 

stated that ‘Article 14 of the ICCPR reflects an imperative norm of international law to which 

the Tribunal must adhere’.266 In addition, the UN Human Rights Committee has recognised that 

states may under no circumstances invoke article 4 of the ICCPR as a justification for violations 

of peremptory norms of international law, including fundamental principles of a fair trial.267 

     Regardless of the reasoning above, another problem is prominent for national courts: the 

primacy provided for in article 103 of the UN Charter. In the possible event of a conflict 
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between obligations of member states under the UN Charter and their obligations under other 

international law, the obligations under the UN Charter shall prevail.268 Thus, if a court is 

confronted with a choice between granting the UN immunity from domestic jurisdiction on one 

hand, and granting an individual access to court on the other hand, that court is obligated to set 

aside the latter obligation. However, as held by De Schutter, the power of ius cogens norms is 

such that in an event of a conflict, it should be resolved in favour of the primacy of ius cogens. 

In particular, ius cogens norms have the status of peremptory norms, while article 103 of the 

UN Charter only has the status of a provision in a treaty which establishes an international 

organisation.269 

     De Schutter makes another interesting observation with respect to the hierarchical 

superiority and power of norms of ius cogens. According to De Schutter, the judgment of the 

ECtHR in Al- Adsani v UK270 may be explained by the perception that the majority of the judges 

‘saw the conflict not between a) [i]us cogens norm on the one hand and b) immunity on the 

other hand’, but between the right to access court on one hand and immunity on the other.271 

However, the ICJ indeed considered the legal issue as a conflict between immunity on the one 

hand and ius cogens on the other.272 In this regard, the observation by De Schutter seems 

partially inadequate; notwithstanding any potential justification for the reasoning by the 

ECtHR, the ICJ has in fact put forward a clear-cut answer to the legal issue.   

     Until the UN provides a de jure and de facto effective system or mechanism to dissolve 

disputes as lodged by third-party claimants, it might be a possible solution to summon the 

Organisation before domestic courts, where the interest of individuals to access court prevails. 

Of course, the domestic courts should be obliged to carry out a thorough assessment of whether 

the already existing internal dispute mechanisms within the Organisation meets the 

requirements of the right of access to court, just as the Brussels Tribunal did in Siedler.273 In 

addition, as held by The Netherlands, in any approach entailing a role for national courts, the 

court in question could provide a ‘judgment stating whether or not a prima facie case exists 

between the parties’.274 Such a declaratory ruling will avoid going into the merits on the case, 

but can however provide a ruling as to whether the UN has breached its obligation to provide 

an alternative dispute resolution mechanism.275 This is especially beneficial since it makes it 

the choice of the UN to remedy the situation. Moreover, in the UN’s perspective, a declaratory 

judgment constitutes the least intrusive remedy which a national court can afford to a private 

plaintiff.276 It is further contended that a declaratory judgment may have the same effects as 

article VIII, section 30 of the General Convention, but the crucial distinction is that an 

individual will always have recourse to the national court.277 As we have seen, individuals do 

not have direct, or perhaps not even indirect, access to the ICJ.278 

     If we suppose that the UN would be subjected to abusive lawsuits by domestic jurisdictions, 

governed by foreign national legislation which the Organisation is unfamiliar with, this may 

result in significant operational difficulties for the Organisation.279 However, one might propose 
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that when a domestic court exercises such adjudicative power, it must comply with general 

principles and safeguards of procedural law. This might have a chilling effect on the domestic 

court’s willingness to adjudicate on the claims, hence avoiding the fear of a scenario where 

national courts render divergent decisions on complex questions on public international law.280    

To conclude, one might furthermore, de lege ferenda, ask the ICJ and the ECtHR to revise its 

case law with regard to the legal status quo that a civil claim, even being based on a violation 

of a rule of ius cogens, does not override the grant of immunity.281 In this respect, there are 

strong reasons to agree with the prominent, dissenting opinion of Judge Cancado Trindade in 

the Jurisdictional Immunities of the State case; perpetrators of breaches of ius cogens rules 

should not be able to shield themselves from legal consequences by enjoying immunity.282 

Likewise, Reinisch insists that a human rights norm of ius cogens should prevail in any conflict 

with the rules on immunity. In case of a conflict between two international rules, the lex 

superior norm should prevail.283  

6 Conclusion  

6.1 The Best Solution to Reduce the Current Legal Remedy Gap   
As established above, the travaux préparatoires to the General Convention implies that the 

intention with the grant of immunity to the Organisation was that ‘no member state may hinder 

in any way the working of the [O]rganisation’.284 As Boon claims, this confirms that the biggest 

fear of the founding states of the UN was the danger of a situation where a member state could 

try to control the Organisation, and not that a large amount of claims were brought against the 

Organisation by private plaintiffs.285 However, one might hold that the current legal situation 

is the complete opposite to the intentional. In concreto, the legal status quo of the Organisation 

has resulted in a situation where private individuals do bring a large number of cases against 

the Organisation, whereas national courts of member states are trying to control the scope of 

immunity accorded to the Organisation.286  

     As we have seen, interferences by individual governments may create significant operational 

obstacles for the Organisation to perform it functions properly. Moreover, if national courts, in 

a disproportionate manner, would adjudicate on the legal validity of the acts and operations of 

the UN, this may even lead to consequences having a condemnatory impact on the Organisation 

per se.287 Nevertheless, in an attempt to reduce the remedy gap, domestic courts should not be 

denied the authority to assess whether the internal system within the UN enables individuals to 

effectively challenge UN actions and meet the requirements as inherent in the notion of a fair 

trial. This power to carry out an assessment may be justified by the fact that the right of access 

to court is considered a vital principle of international human rights law. On the other hand,  

judgments as rendered by domestic jurisdictions may base themselves upon characteristics of 

national legislation, hence failing to take into account the special nature of international law 

and the constitution of the Organisation per se. Simultaneously, it is questionable whether 

national jurisdictions possess the necessary knowledge about the specificities of the 

Organisation that is required in order render legitimate judgments which contribute to a 
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coherent, uniform legal system. Therefore, as also was the opinion of The Netherlands, the best 

solution to narrow the current legal remedy gap would be for the Organisation itself to satisfy 

the relevant requirements of a dispute resolution mechanism.288;289  

     Notwithstanding the above-mentioned, until the UN provides a procedure which satisfies all 

the relevant requirements, there would be a role to fill for national courts. As stressed earlier, it 

would remain essential that any national court carries out a profound assessment of the existing 

mechanisms within the Organisation. In addition, national courts should act on the basis of a 

clear and coherent legal framework. If not, one national court may deem an internal mechanism 

adequate while another national court may deem the same mechanism inadequate. Henceforth, 

national courts should assess not only whether there exists an available, alternative mechanism 

within the Organisation for the victim, but also the quality of that mechanism per se.290  

      This assessment requires a thorough analysis, and the very minimum requirement should 

consist of the assessment whether the right of access to court is restricted to an extent which 

impairs the very essence of the right to access court.291 In this respect, one may favour the 

decision in Siedler and Al-Dulimi compared to the decision in Stichting Mothers. In Stichting 

Mothers, did not the Court itself impaired the very right of access to court under article 6 § 1, 

by holding that the complete absence of an alternative dispute settlement mechanisms within 

the Organisation or under domestic law did not ipso facto constitute a violation of the 

provision?292 In Siedler, the outcome was the opposite. As familiar, the Brussels Tribunal found 

that there in fact existed an internal mechanism to settle the relevant third-party dispute within 

the organisation, but that this mechanism did not meet the requirements of a fair trial. 

Consequently, the immunity of the WEU was denied.293 In Al-Dulimi, the Court stressed that 

before a state take any measure which interferes the rights of individuals who appear on a 

sanctions list, the authorities have a duty to ensure that the listing of the individual was not 

arbitrary. When this duty is not carried out, or where the individual has no genuine opportunity 

to seek to show that the inclusion on the list was arbitrary, this impairs the very essence of the 

right to access court.294 In the context of human rights protection, the judgments and alertness 

of the present legal remedy gap by the Brussels Court in Siedler and by the ECtHR in Al-Dulimi 

must be regarded as legitimate justifications of individuals’ right to access court.  

     Concerning a tentative establishment of an independent human rights body, this may be the 

most favourable solution for an impartial, independent and objective adjudication of a dispute 

between the Organisation and a private individual. Since the local claims review boards are 

composed of UN officials, those have, together with the Ombudsperson system as outlined 

above, received criticism for failing to comply with the requirements of impartiality, 

independency and the principle of nemo iudex in causa sua.295 Indeed, in any dispute between 

the Organisation and a private litigant before a domestic court, it is likely that the court of the 

forum state bases itself on national legislation, and consequently, fails to take international law 

or the law of the constitution of the UN into consideration. Hence, the objectivity, as well as 

the independence, of the domestic courts may be questioned as well. The establishment of a 

general Ombudsperson may further constitute an effective means of enhancing the 

responsibility of the Organisation, provided that any such mechanism is empowered more 
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authority to render binding decisions or advisory opinions. Moreover, to comply with the 

requirement of impartiality of the rulings and recommendations, the transparency and 

impartiality of any such procedure, compared to the Al-Qaida Ombudsperson, should be 

increased. This way of narrowing the remedy gap may even constitute a palatable option for 

the UN. 

     In light of the above, the best solution to narrow the remedy gap would seemingly be for the 

Organisation itself to establish a mechanism to satisfy the relevant requirements inherent under 

the notion of the right of access to court and the right to seek a remedy. Until the UN provides 

such a mechanism, the role of enforcing responsibility of the Organisation could most 

effectively be envisaged for national courts, if those operate on a coherent and uniform legal 

framework. In this respect, the functions of declaratory judgments may be particularly 

beneficial, especially since it indeed is the least intrusive way for the Organisation to solve the 

remedy deficiencies. To establish an independent body at an international level may also appear 

as a tempting option. The risk remains, however, that the peculiarities of each international 

organisation reverse the very intention with the establishment of a general system.296 

     Under the current legal situation, the UN has not yet established any procedure or 

mechanisms for third-parties under article VIII, section 29 of the General Convention. Until it 

does, it seems manifestly unreasonable of the Organisation to argue that the present article 

eliminates the prospect of impunity, as there are no trustworthy de facto means for private 

individuals to access court and obtain redress for tortious wrongs of a private law nature or for 

human rights violations attributable to the Organisation.297  

6.2 Functional or Absolute Immunity?  
The current legal status of the Organisation implies a significant asymmetry between UN 

responsibility, immunity, and the rule of law. The grant of jurisdictional immunity from suit 

should not shield the Organisation from responsibility for violations of human rights, and in 

particular not for grave, being rules of ius cogens, violations of human rights. To allow 

otherwise is to allow the UN to operate above the law.298 In the words of Puast, the grant of 

absolute immunity to the Organisation even for violations of human rights is, in the light of the 

UN Charter, ‘counterintuitive’.299  

    Prima facie, it seems strange that the Organisation should benefit from immunity per 

analogiam to state immunity, because the UN differs from states in multiple ways.300 Still, one 

should bear in mind that the UN has been acting as a substitute for states, as for example was 

the situation in Kosovo.301 Anyhow, state immunity is limited to acts jure imperii. The 

immunity of the UN should, perhaps logically, also only cover acts jure imperii, and not those 

of jure gestionis. To only grant the UN immunity acta jure imperii would further be in 

conformity with the intention of the drafters to the UN Charter: to only accord functional 

immunity to the Organisation. It is also important to bear in mind that state immunity does not 

place states ‘entirely out of the reach of any judicial review, as they are not exempted from the 

jurisdiction of their judicial system’.302 In the light of the cases as outlined above, Siedler and 

Al-Dulimi exempted, the UN system is seemingly excluded from any domestic or international 

judicial review. This displays the urgent need for the rules on UN immunity, similar to the rules 

on state immunity, to be of a dynamic rather than static, nature and application.  
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     Moreover, the existence of alternative means to settle disputes should be a precondition for  

the enjoyment of immunity from domestic jurisdiction. As long as the dispute resolution system 

within the UN guarantees basic standards, it seems to be unproblematic to limit the exercise of 

adjudicative powers of national courts by granting the Organisation immunity. The paper has 

displayed several sources to strengthen this perception. To mention a few of them, Reinisch 

insists that an adequate implementation of article VIII, section 29 of the General Convention 

should mitigate absolute immunity of the Organisation and narrow the remedy gap.303 The 

ECtHR has held that the grant of absolute immunity is permissible if the applicants had 

available to them reasonable alternative means to protect their rights under the ECHR.304 The 

Brussels Labour Court has likewise held that the enjoyment of immunity may be subjected to 

certain restrictions, inter alia in the event of the absence of an independent mechanism to settle 

disputes.305 

     Contrary to the above-mentioned, the US Court of Appeals maintains that the fulfillment of 

the UN’s obligations under article VIII, section 29 of the General Convention is not a condition 

precedent to its article II, section 2 immunity.306 The Brussels Civil Tribunal alleged that the 

more narrow convention, the UN Charter, cannot restrict the scope of immunity under the 

General Convention.307 Furthermore, by an analogy to state responsibility and immunity, the 

ICJ has stated that the existence of an effective alternative means to seek redress is not a 

prerequisite to state immunity.308  

     One might again plea for the possibility of the UN to only enjoy proportionate functional 

immunity from domestic jurisdiction, and to deny the grant of immunity absent any adequate, 

alternative dispute settlement mechanism for third-parties in order to reduce the remedy gap. 

This does not ipso facto necessarily mean that the UN should be under an obligation to submit 

itself to the jurisdiction of national courts, but merely to establish appropriate modes of dispute 

settlement in order to meet the requirements of the right of access to court.  

     On the other hand, it is crucial to bear in mind the very raison d’être with the immunity of 

the UN: to ensure the proper functioning of the Organisation without interferences from 

individual governments.309 State immunity is based on the maxim of par in parem non habet 

imperium, while the immunity of the UN is based on the functional-necessity doctrine.310 But 

the functions and purposes of the Organisation are inter alia to maintain international peace and 

security and to promote and encourage respect for human rights and fundamental freedoms for 

all, not to subject individuals to breaches of human rights.311 Individuals are the ones who 

should benefit from the protection of the Organisation, and immunity is not intended to alter 

responsibility by creating a shield of impunity. In this context of international human rights 

law, it seems justifiable to put some restrictions on present de lege lata with respect to the 

absolute immunity as enjoyed by the Organisation. Given that states have increasingly 

transferred powers to the Organisation, it seems reasonable that the latter can be held 

responsible for the consequences of its wrongful actions. The UN should, as a bearer of human 

rights obligations, and just as any other state, be equally obliged to faithfully comply with the 

rule of law and abide to its obligations.  
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