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Abstract 
 
The purpose of this study is to examine whether individuals operating under Islamic State of 

Iraq and Syria, known as ISIS can be referred to the International Criminal Court, the ICC. ISIS 

is a terrorist-labelled group that has through their own propaganda avenues defined their 

mission to declare a “caliphate” and for all Muslims to plead allegiance. Muslims and Non-

Muslims are being killed, mostly in Syria and Iraq. Terror attacks have also been conducted 

outside the war zone area. This paper analyzed the offences that ISIS have committed so far by 

examining different definitions of the crime of terrorism. Nonetheless, there is no universal 

definition of terrorism and it is not included as an independent article in the Rome Statute. The 

task is to analyze the definitions of the crime of terrorism and establish if they can be included 

under the Rome Statute. Furthermore, the paper studies the jurisdictional principles in order to 

determine whether the ICC can exercise jurisdiction over individuals operating under ISIS.  

 
Since Syria and Iraq are not Member States of the ICC, the ICC cannot exercise territorial 

jurisdiction, however it can exercise jurisdiction over individuals who are nationals of Member 

States. If the Security Council adopts a resolution, it is then possible to refer all individuals 

operating under ISIS who have potentially committed offences, to the ICC. An alternative, 

although not realistic, is for a Member State to propose an amendment to include terrorism 

crime as a separately identified crime in the Rome Statute. It would still be impossible to include 

crime of terrorism unless the Security Council establishes a tribunal to draft a legislation to 

consequently include the crime of terrorism under a well-defined independent article. 
 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Sammanfattning 
 

Syftet med denna studie är att undersöka huruvida individer som arbetar Islamiska Staten i 

Syrien och Irak, känd som ISIS, kan hänvisas till Internationella brottmålsdomstolen, ICC. ISIS 

är en terroristmärkt grupp som genom sina egna propaganda magasiner har definierat sitt 

uppdrag att förklara ett "kalifat" och för alla muslimer att lova trovärdighet. Muslimer och icke-

muslimer blir dödade, mestadels i Syrien och Irak. Terrorattacker har också utförts utanför 

krigszonområdet. I denna uppsats analyseras de brott som ISIS har begått hittills genom att 

undersöka olika definitioner av terrorismens brott. Det finns emellertid ingen universell 

definition av terrorism som brott och det ingår inte som en självständig artikel i Romstadgan. 

Uppgiften är att analysera definitionerna av terrorismens brottslighet och fastställa om de kan 

ingå i Romstadgan. Vidare studeras jurisdiktionsprinciperna för att avgöra om ICC kan utöva 

jurisdiktion över enskilda personer som är verksamma inom ISIS. 

 

Eftersom Syrien och Irak inte är medlemsstater i ICC, kan ICC inte utöva territoriell 

jurisdiktion, men den kan utöva jurisdiktion över enskilda personer som är medborgare i 

medlemsstaterna. Om Säkerhetsrådet antar en resolution är det möjligt att hänvisa alla personer 

som är verksamma inom ISIS, som har möjligen begått brott, till ICC. Ett alternativ, dock inte 

realistiskt, är att en medlemsstat ska föreslå ett ändringsförslag för att inkludera terrorbrott som 

ett separat identifierat brott i Romstadgan. Det skulle fortfarande vara omöjligt att inkludera 

terrorismskriminalitet om inte Säkerhetsrådet inrättar en tribunal för att utarbeta en lagstiftning 

för att därmed inkludera terroristbrott enligt en väldefinierad självständig artikel. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

Abbreviations and Definitions: 
 

Caliphate Rank, jurisdiction or government of a caliph which is a Muslim spiritual leader 

CoI Commission of Inquiry in Syria 

DRC Dominican Republic of the Congo  

ECHR European Convention on Human Rights 
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ICJ International Court of Justice 

ICSFT International Convention of the Suppression of the Financing of Terrorism 

ICSTB International Convention of the Suppression of Terrorist Bombings 

ICTR  International Criminal Tribunal for Rwanda 

ICTY  International Criminal Tribunal for the former Yugoslavia 

ISIS  Islamic State/Islamic State in Syria and Iraq/Islamic State in Syria and the Levant 

SAP Syrian Accountability Project 

SAARC South Asian Association for Regional Cooperation 

STL Special Tribunal for Lebanon 

UN  United Nations 

UN Charter Charter of the United Nations 
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1 Introduction  
1.1 Background  
 

The spark has been lit here in Iraq, and its heat will continue to intensify – by Allah’s 

permission – until it burns the crusader armies in Dabiq. 

- Abu Mus’ab az-Zarqawi1 

 

In 2014, Islamic State of Iraq and Syria2 declared their “caliphate” in the territory stretching 

from Aleppo in Syria to the Diyala province in Iraq.3 One of ISIS fundamental believes is that 

every Muslim has a duty to pledge allegiance to the caliphate and that those who do not, ought 

to be fought.4  

 

ISIS is a fundamental armed group with a purpose to “destroy the idol of democracy…”5, 

according to Dabiq. After their declaration of a “caliphate” in 2014, ISIS has seized more 

territory. By 2015, half of Syria’s territory was controlled by ISIS (although most of it was 

desert) including the UNESCO World Heritage Site of Palmyra.6  

 

The Security Council has drafted resolutions to defer potential perpetrators to the ICC. Such 

draft resolutions have included individuals operating under ISIS who have allegedly committed, 

genocide, war crimes, or crimes against humanity. The Security Council’s attempts to adopt 

these resolutions have failed following the exercising of the veto right by two permanent 

members.7 

 

The ICC Prosecutor and Member States have not yet tried to open investigations against 

potential perpetrators within ISIS. Consequently, it has been impossible to prosecute 

individuals operating under ISIS who have committed crimes under the Rome Statute. 

 

The Security Council has under the last two decades adopted several resolutions that made it 

possible to establish international courts and tribunals, amongst them the ICTY and the ICTR. 

These tribunals have had the mission to prosecute alleged perpetrators of crimes defined in the 

Rome Statute. Neither of these international courts and tribunals have dealt with the 

international crimes of terrorism.  
 

                                                 
1 Dabiq Editors, ‘The Flood’ (2014) 2 Dabiq, <https://clarionproject.org/docs/isis-isil-islamic-state-magazine-
Issue-2-the-flood.pdf> accessed 2 May 2017. 
2 Hereinafter ISIS 
3 BBC, ‘Syria Profile Timeline’, BBC (11 April 2017) <http://www.bbc.com/news/world-middle-east-14703995> 
accessed 1 May 2017. 
4 Radwan Mortada, ‘What does ISIS’ declaration of a caliphate mean’, Al-Akhbar (30 June 2014) 
<http://english.al-akhbar.com/node/20378> accessed 3 May 2017. 
5 Dabiq Editors, ‘Just Terror’ (2015) 12 <http://clarionproject.org/docs/islamic-state-isis-isil-dabiq-magazine-
issue-12-just-terror.pdf> accessed 2 May 2017. 
6 Heather Saul, ‘ISIS ’now controls half of Syria’ as ancient site of Palmyra falls into terror group’s hands’, 
Independent (21 May 2015)  <http://www.independent.co.uk/news/world/middle-east/isis-now-controls-half-
of-syria-as-ancient-site-of-palmyra-falls-into-terror-groups-hands-10266985.html> accessed 1 Mars 2017. 
7 Security Council, Referral of Syria to the International Criminal Court Fails as Negative Votes Prevent Security 
Council from Adopting Draft Resolution, UN Press Release, 
<https://www.un.org/press/en/2014/sc11407.doc.htm>, published: 22 May 2014, accessed 2 Mars 2017. 

http://www.independent.co.uk/news/world/middle-east/isis-now-controls-half-of-syria-as-ancient-site-of-palmyra-falls-into-terror-groups-hands-10266985.html
http://www.independent.co.uk/news/world/middle-east/isis-now-controls-half-of-syria-as-ancient-site-of-palmyra-falls-into-terror-groups-hands-10266985.html
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1.2 Purpose and Issue of Examination 
 

The issue of examination will be if the ICC can under the present statue prosecute ISIS fighters 

that have, amongst other crimes, conducted acts of terrorism. The research question therefore 

follows as such; is it possible for the ICC, under the Rome Statute, to prosecute individuals 

operating under ISIS? 
 

 1.3 Method and Material 
 

This paper will be a legal dogmatic study examining the Rome Statue mainly to see if the ICC 

can be referred to when it comes to individuals operating under ISIS. To answer the question 

of issue, legal dogmatic method is the most feasible method in this study. The question would 

not be answered in the correct way if a comparative method was used since it is only the Rome 

Statute that is going to be examined for the purpose of ICC. The ICC is therefore examined in 

the light of the Rome Statute and previous criminal tribunals. 

 

The premises of the legal dogmatic method that it is consisted of particular sources. The legal 

sources are arranged in a certain way, and that they are mutually coherent. This particular 

method is used to seek answers to the issue of examination by studying legal sources.8 The legal 

dogmatic method does not have specific sources but it depends on what kind of legal area that 

is being studied. In this paper, the field of law is international criminal law.  

 

There are different interpretations that can be used when examining a field of law with the help 

of legal dogmatic method. This paper will, through looking at the Rome Statute, see what kind 

of interpretation can be used to include individuals operating under ISIS, through looking at 

previous interpretations of the Rome Statute.  

 

A comparative method is used when comparing the different international and regional 

conventions. It is a micro comparison with a horizontal approach since all the conventions are 

equal.  

 

The material that is used to answer the research question is mainly be primary sources since the 

paper is based on the Rome Statute and the UN Charter. Security Council resolutions and 

conventions mentioning the crime of terrorism are also included. The paper also refers to 

secondary sources such as books and articles. Books and reliable UN websites are used for the 

descriptive part in the ‘result’ section of this paper because of the importance to achieve validity 

and reliability.  

 

Lastly, this paper relies upon previous theories and doctrines that have been done in this 

particular field in order to discuss and analyze the different aspects.  

 

1.4 Delimitations  
 

This paper is limited to international criminal law mainly the ICC and the international crime 

of terrorism. Since the paper focuses on the jurisdiction of the ICC and the international crime 

of terrorism, it excludes Islamic law. The paper does not include other actors such as FSA, Al-

Nusra or the Syrian and Iraqi army. 

 

                                                 
8 Frederic Korling and Mauro Zamboni, Juridisk Metodlära, (1st edition Studentlitteratur, 2015) 21. 
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The focus of this paper is limited to the atrocities committed in the warzone in Syria and Iraq.  

  

The paper also focuses on the relevant jurisdiction mainly the Rome Statute and conventions 

defining the crime of terrorism.  

 

Many ISIS fighters can be prosecuted in their domestic courts but this is not an issue that is 

discussed in the paper.  

 

1.5 Disposition 
 

This first chapter includes the introduction of the subject and is followed by a second chapter 

focusing on ISIS, its purpose and vision. The second chapter also focuses on term terrorism and 

different definitions of the international crime of terrorism by examining international and 

regional conventions. 

 

The third chapter introduces the Rome Statute. It focuses on the types of crimes including in 

the Rome Statute and their definitions. It also discusses whether crimes of terrorism defined in 

chapter two can be included in the articles in the Rome Statute. 

 

The fourth chapter discusses international criminal mechanisms and how the ICC can have 

jurisdiction over individuals. It begins with article 12 in the Rome Statute and continues to 

discuss the different jurisdictional principles. The fourth chapter also includes the UN Charter 

and the role of the Security Council regarding the ICC. 

 

The fifth chapter discusses the matters that have been introduced throughout the paper and 

answers the research question. It discusses whether the international crime of terrorism can be 

included in the Rome Statute’s articles or if a new article of an ad hoc tribunal is necessary to 

include the crime of terrorism. A conclusion is followed by the discussion. 

 

The last chapter present the bibliography and the sources that have been used in this paper. 

 

2. Terrorism Defined 
2.1 ISIS 
 

Al-Dawlah al Islamiyah fil-Iraq wa al-Sham9, or more knowingly Daesh or ISIS is a 

fundamental armed movement. ISIS originates form a group called Jama’at al-Tawhid wal-

Jihad that pleaded allegiance to Al-Qaida in Iraq in 2004. It was not until August 2011 that the 

leader of ISIS, Abu Bakir Al-Baghdadi10 sent delegates into Syria, after the Civil War had 

commenced in March, the same year.  2013 ISIS became known to the rest of the world as a 

separate group. It was not until 2014 ISIS declared its “caliphate” and appointed Al-Baghdadi 

as its caliph.11 

 

An ISIS caliphate is important for them. It lays in the fact that boarders between Islamic states 

become invalid. On the contrary territory, currency and economy is shared throughout all the 

                                                 
9 Al-Sham means Damascus, in Arabic but the term is used in Daesh since it refers to Syria and the Levant or as 
it is called in Arabic Bilad Al-Sham (The States of Damascus, directly translated). 
10 Hereinafter Al-Baghdadi. 
11 Richard York, Know Thy Enemy: Islamic State of Iraq and the Levant (Lulu.com 2015) 1. 



 

4 

Islamic states, according to a Salafi cleric.12 The Salafi cleric further states that the Muslims 

will “no longer be any subservience to any country, requiring the establishment of universities 

and factories to make Muslims a major power in all fields13”. Individuals operating under ISIS 

believe that they have the right interpretation of the Quran and that all Muslims must join to 

establish this caliphate not only in Syria and Iraq but in the entire world. 

 

Since 2013 ISIS have committed terror attacks throughout the world ISIS is mainly operating 

in Syria and Iraq but they have claimed that individuals operating in their network have carried 

out terrorist attacks in Europe, for example the Paris attack in 201514. In North Africa, 

individuals have also operated under ISIS banner, this includes Libya in 2015, when they 

beheaded twenty-one Coptic Christians.15 

 

One of the significant things about ISIS is Dabiq. Dabiq is a propaganda magazine created by 

ISIS and confirms their mission and these attacks.16 Dabiq is an English-language magazine 

that explain the vision of ISIS. It explains the reasons behind their hatred and why they are 

conducting the attacks, as well as encouraging other Muslims to join the jihad. 

 

Dabiq is originally a village near Aleppo in Syria, close to the Turkish border. It was seized by 

ISIS in the summer of 2014. The editors of Dabiq explained that the reason behind the name of 

the magazine is the fact that: “the area will play a historical role in the battles leading up to the 

conquest of Constantinople, then Rome.”17 

 

The magazine consists of 15 issues. The second issue of Dabiq called “the Flood”. The Dabiq 

team encourages in the second issue all Muslims to perform a hijrah or migration to the 

caliphate and pledge allegiance to ISIS. It also encourages the readers to inform other Muslims 

in different gatherings such as Islamic centers and organizations. If these Muslims lives in 

“police states”, meaning states that considers such actions illegal and could arrest them, the 

Dabiq team urges them to use “means of anonymity”.18 

 

In the twelfth issue of Dabiq named “Just Terror” the editors of the magazine commence the 

issue by raising their “brave knights” that have committed terror attacks in different parts of the 

Western world. In the chapter called “A Selection of Militants by the Islamic State” in the 

twelfth issue it elevates jihadists that have lost their lives for the caliphate through suicide 

bombings or through other operations to kill kuffar19. The chapter gives a “glimpse of the war 

on the forces of kufr20”21 and the operations conducted by ISIS that “have succeeded in 

                                                 
12 Mortada (n 4).  
13 Ibid.  
14 ‘The Flood’ (n 1).  
15 Stoyan Zaimov, ‘21 Coptic Christians Beheading by ISIS Honored for Refusing to Deny Christ’, Christian Post 
(16 February 2017) <http://www.christianpost.com/news/21-coptic-christians-beheaded-by-isis-honored-
refusing-deny-christ-175128/>, accessed 3 May 2017. 
16 William McCants, The ISIS Apocalypse: The History, Strategy and Doomsday Vision of the Islamic State (St. 
Martin’s Press E-book 2015) 16. 
17 Ibid.  
18 ‘The Flood’ (n 1).  
19 Kuffar means “infidels” in Arabic. 
20 Kufr means “infidelity” in Arabic. 
21 ‘The Flood’ (n 1) 25.  

http://www.christianpost.com/news/21-coptic-christians-beheaded-by-isis-honored-refusing-deny-christ-175128/
http://www.christianpost.com/news/21-coptic-christians-beheaded-by-isis-honored-refusing-deny-christ-175128/
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expanding the terror of the Khiläfah22 or terrorizing, massacring, and humiliating the enemies 

of Allah”23. 

 

In the fifteenth and last issue of Dabiq ISIS issue a holy war against the Christians. It explains 

how and why they should “break the Cross”.24 Thus, the European Parliament considers that 

ISIS is consciously committing a genocide on Christians in Syria and Iraq.25  

 

ISIS has also another magazine, Rumiyah26, that replaced Dabiq in September 2016. Rumiyah 

is shorter than Dabiq and focuses on the political goal to conquer Rome. To conquer Rome can 

be a goal by itself, but also a symbolic goal since the Western civilization flourished from the 

Roman Empire.27 

 

ISIS has through social media declared a holy war or “jihad” against the on the Western society. 

They consider the Westerns and other non-Muslims as infidels because they do not follow the 

Quran. The Westerns are usually referred to as “crusaders” which can be because of the fact 

that many crusaders travelled to Jerusalem and the Holy Land during the Middle Ages to “free 

Jerusalem” from the Muslims.  

 

2.2 Terrorism as an International Crime 
 

Luz E Nagle discusses in his paper, Should Terrorism Be Subjected to Universal Jurisdiction, 

whether criminals and terrorists can use the same amount of violence but for different purposes. 

Nagle elaborated on the fact that it is the purpose behind the act that determine if that act 

constitutes an act of terrorism or not. She further explains that criminal’s motivation is 

egocentric and personal while the motivation of terrorists is through violence “influence public 

opinion and eventually change the system” politically and ideologically.28 It can be precarious 

to assume that as a definition of terrorism since all separatist groups would be considered 

terrorist groups.  

 

The Kurdish fighting force, also known as YPG, are actively fighting ISIS in Syria. Many 

Western states may support YPG’s work when it comes to fighting the ISIS. But the YPG is 

also fighting for an independence in Northern Syria. Since the fight for independence is 

egocentric and political it could also fall within Nagle’s definition of “terrorism”. 

 

This may touch international humanitarian issues since YPG in Syria is at war with ISIS. YPG 

is also fighting with a motive that is egocentric. The fight for an independence in Northern Syria 

is to change the political system. Can one say that all actors fighting in the region in Syria and 

Iraq are terrorists? Their agendas are egocentric to overthrow the government or to change the 

                                                 
22 Khiläfah means ”caliphate” in Arabic. 
23 ‘The Flood’ (n 1) 25.  
24 Meira Svirsky, ‘Breaking the Cross: Latest ISIS Magazine Aimed At Christians’, Clarion Project, (1 August 2016) 
<https://clarionproject.org/breaking-cross-latest-isis-magazine-aimed-christians/> accessed 10 April 2017. 
25 EP Res 2016/2529, ‘Resolution on the systematic mass murder of religious minorities by the co-called 
ISIS/Daesh’ (3 February 2016), EP Doc 2016/2529.  
26 Rumiyah means “Rome” in Arabic. 
27 David Harris, ‘The Islamic State’s (ISIS, ISIL Magazine)’, Clarion Project (10 September 2014) 
<https://clarionproject.org/islamic-state-isis-isil-propaganda-magazine-dabiq-50/> accessed 2 May 2017.  
28 Luz E Nagle, ‘Should Terrorism Be Subject to Universal Jurisdiction’ (2010) 8(1)(8) Santa Clara Journal of 
International Law, <http://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1076&context=scujil> 
accessed 5 April 2017. 

http://digitalcommons.law.scu.edu/cgi/viewcontent.cgi?article=1076&context=scujil
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system politically. Or is it all for a democracy in the future? Actions and methods may be 

outside law and aims, however, they are conducted with an intention.  

 

Aviv Cohen restates in his article Prosecuting Terrorists at the International Criminal Court: 

Reevaluating an Unused Legal tool to Combat Terrorism that there is a diversity of definitions 

of the term “terrorism”. He further explains his theory that there are core elements, or common 

denominator, within the meaning of terrorism that are unanimously agreed upon: 

 

“These are first, the use or threat of use 

of violence; second, the act is 

indiscriminate in that the immediate 

victims are chosen randomly and are 

not the ultimate audience of the act; 

third, the violence is intentionally 

targeted towards civilians as opposed 

to the government or an organization to 

perform or abstain from performing 

certain action”.29  

 

Cohen presents in this paragraph a more non-abstract view on what is defined as terrorism and 

the intentions behind the crimes. 

 

Terrorism is highly a political term and thus difficult to define.  It is defined or interpreted on 

different platforms depending on the political sentence. Some actors or groups who may be 

considered as terrorist group by one state, may be labelled “moderate rebels” by another state. 

It is not relevant to discuss the political term that is used to define whether a group is labeled 

terrorists or “moderate rebels” when examining the definitions of the crime of terrorism in 

international and regional conventions. 

 

Before introducing the conventions it is important as well to emphasize that there are national 

legislations regarding terrorism as well. In UK’s Terrorism Act 2000 Article 1, the crime of 

terrorism is interpreted as: 

 

(1)In this Act “terrorism” means the use or threat of action where— 

(a)the action falls within subsection (2), 

(b)the use or threat is designed to influence the government (or an 

international governmental organization) or to intimidate the public 

or a section of the public, and 

(c)the use or threat is made for the purpose of advancing a political, 

religious (, racial) or ideological cause. 

(2)Action falls within this subsection if it— 

(a)involves serious violence against a person, 

(b)involves serious damage to property, 

                                                 
29 Aviv Cohen, ‘Prosecuting Terrorists at the International Criminal Court: Reevaluating an Unused Legal tool to 
Combat Terrorism’ (2012) 20:2(229-230) Michigan  State International Law Review 
<http://digitalcommons.law.msu.edu/cgi/viewcontent.cgi?article=1080&context=ilr> accessed 5 April 2017. 

http://digitalcommons.law.msu.edu/cgi/viewcontent.cgi?article=1080&context=ilr
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(c)endangers a person’s life, other than that of the person 

committing the action, 

(d)creates a serious risk to the health or safety of the public or a 

section of the public, or 

(e)is designed seriously to interfere with or seriously to disrupt an 

electronic system. 

The Terrorism Act focuses on particular offences. These offences must be conducted with the 

mission to use, threat or influence. Both acts against human beings and properties are included 

in the article. 

 

There is no universal unity regarding the crime of terrorism and its jurisdiction. The act of 

terrorism is not regulated in the Rome Statute or any other treaty that is universal but merely in 

few international and regional conventions. 

 

2.2.1 International Convention for the Suppression of the Financing of Terrorism 
 

Article 2 in the International Convention for the Suppression of the Financing of Terrorism30 

define the crime of terrorism as: 

1. (a) An act which constitutes an offence within the scope of and 

as defined in one of the treaties listed in the annex; or  

(b) Any other act intended to cause death or serious bodily injury to 

a civilian, or to any other person not taking an active part in the 

hostilities in a situation of armed conflict, when the purpose of such 

act, by its nature or context, is to intimidate a population, or to 

compel a government or an international organization to do or to 

abstain from doing any act.  

And Article 2 paragraph 4-5: 

4. Any person also commits an offence if that person attempts to 

commit an offence as set forth in paragraph 1 of this article.  

5. Any person also commits an offence if that person:  

(a) Participates as an accomplice in an offence as set forth in 

paragraph 1 or 4 of this article;  

(b) Organizes or directs others to commit an offence as set forth in 

paragraph 1 or 4 of this article;  

(c) Contributes to the commission of one or more offences as set 

forth in paragraphs 1 or 4 of this article by a group of persons acting 

                                                 
30 UNGA International Convention for Suppression of the Financing Terrorism (25 February 2000) UN Doc 
A/RES/54/109.  
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with a common purpose. Such contribution shall be intentional and 

shall either:  

(i) Be made with the aim of furthering the criminal activity or 

criminal purpose of the group, where such activity or purpose 

involves the commission of an offence as set forth in paragraph 1 of 

this article; or  

(ii) Be made in the knowledge of the intention of the group to 

commit an offence as set forth in paragraph 1 of this article.  

The International Convention for the Suppression of the Financing of Terrorism31 gives a clear 

definition of what is considered to be a crime of terrorism. It is when it is intended to kill, or 

seriously injure a person that is not actively part of an armed conflict only to intimidate or 

threaten a government or organization. ICSFT continues by defining and underlining that others 

commit offences. Amongst them; if they solely contribute to the commission, and bear 

knowledge of the intention to commit offences or with the aim to continue the criminal 

activities.32 

Article 2.1(b) defines the intention that should be behind the crime of terrorism, similarly to the 

theory Cohen presented. 

The ICSFT is focused on the suppression of financing terrorism. Hence, Article 2 also 

elaborates on the illegality of participating in such an offence and even the illegality to bear 

knowledge of the intention to commit such an offence. 

2.2.2 International Convention for Suppression of Terrorist Bombings 

Article 2.1 in the International Convention for Suppression of Terrorist Bombings33 define the 

crime of terrorism as: 

1. Any person commits an offence within the meaning of this 

Convention if that person unlawfully and intentionally delivers, 

places, discharges or detonates an explosive or other lethal device 

in, into or against a place of public use, a State or government 

facility, a public transportation system or an infrastructure facility: 

(a) With the intent to cause death or serious bodily injury; or 

(b) With the intent to cause extensive destruction of such a place, 

facility or system, where such destruction results in or is likely to 

result in major economic loss. 

                                                 
31 Hereinafter ICSFT. 
32 ICSFT (n 30) art 5.  
33 UNGA International Convention for the Suppression of Terrorist Bombings (15 December 1997), UN Doc 
A/RES52/164 Article 2.1. 
. 
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2. Any person also commits an offence if that person attempts to 

commit an offence as set forth in paragraph 1. 

3. Any person also commits an offence if that person: 

(a) Participates as an accomplice in an offence as set forth in 

paragraph 1 or 2; or 

(b) Organizes or directs others to commit an offence as set forth in 

paragraph 1 or 2; or 

(c) In any other way contributes to the commission of one or more 

offences as set forth in paragraph 1 or 2 by a group of persons acting 

with a common purpose; such contribution shall be intentional and 

either be made with the aim of furthering the general criminal 

activity or purpose of the group or be made in the knowledge of the 

intention of the group to commit the offence or offences concerned. 

The International Convention for Suppression of Terrorist Bombings34 also gives a definition 

that includes intentional killings and serious bodily harm on other persons. The ICSTB 

explicitly mentions explosives and lethal devises on places of public use or State facilities. 

Article 2 further states that the intended destruction of the place or such would result in major 

economic loss would be considered as a crime of terrorism. In both ICSTF and ICSTB 

participation or contribution financially or in other ways, also amount to terrorism. 

2.2.3 SAARC’s Regional Convention on Suppression of Terrorism35 

SAARC’s “Regional Convention on Suppression of Terrorism”36 is a regional convention that 

defines the crime of terrorism. SAARC states that an offence under the Convention will not be 

considered merely as political offences but also terroristic. Furthermore, SAARC states that 

offences within the scope of the Convention for the Suppression of Unlawful Seizure of Air-

craft37, Convention for the Suppression of Unlawful acts against safety of Civil Aviation38, 

Prevention and Punishment of Crimes against Internationally Protected Persons, including 

Diplomatic Agents39 are included in this convention along with any scope of any convention in 

which SAARC Member States are parties to. SAARC presents its own definition of terrorism 

in Article 1e as: 

e) Murder, manslaughter, assault causing bodily harm, kidnapping, 

hostage-taking and offences relating to firearms, weapons, 

explosives and dangerous substances when used as a means to 

                                                 
34 Hereinafter ICSTB. 
35 Regional Convention on the Suppression of Terrorism, South Asian Association for Regional Cooperation 
(adopted 4 November 1987) (SAARC). 
36 Hereinafter SAARC. 
37 Convention for the Suppression of Unlawful Seizure of Air-craft, (signed 16 December 1970, entered into 
force 14 October 1971) UNTS 1973. 
38 Convention for the Suppression of Unlawful acts against safety of Civil Aviation, (signed 23 September 1971, 
concluded 23 September 1971) 974 UNTS 177. 
39 UNGA Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
including Diplomatic Agents (14 December 1973), UN Doc A/RES/3166. 
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perpetrate indiscriminate violence involving death or serious 

bodily injury to persons or damage to property. 

 

The scope of the conventions mentioned in SAARC are more specified. It includes specific 

situations such as aviation, seizure of aircraft and diplomats. The definition that is written in 

the SAARC is in general what defines an offence that is considered as an act of terrorism.  

 

Comparable to the ICSTB, the SAARC mentions explosives and other types of weapons. This 

specifies more what kind of devices are used for a criminal offence to be considered as an act 

of terrorism.  

 

All convention have one common definition of the crime of terrorism. It is defined as killing 

and serious bodily harm for a specific purpose. The definition of the purpose differs depending 

on which convention is examined. Some conventions have additional offences such as 

kidnappings, and weapons that should be utilized during the offence, for it to amount to the 

crime of terrorism. 

 

ISIS have committed killings and bodily harm for a purpose. This is established in ISIS 

propaganda magazines. The purpose is to reconquer Rome and the Western world to declare it 

under the caliphate. Explosives and lethal devices in accordance to the SAARC and the ICSTB 

have also been used.  

 

Several issues in Dabiq constitutes that the offences that are being conducted are intentional. 

Quotes in Dabiq establishes the intention. Amongst many “the scene after the Khiläfah’s daring 

raids in Paris”40, “the coward Francois Hollande”41, and “the nightmare in Paris has only 

begun”42 on pictures that have been included from the terrorist attack in Paris.  

 

2.2.4 Universal Jurisdiction 
 

Universal jurisdiction gives states the right to claim jurisdiction over an individual. This is 

possible regardless of individual’s nationality. Individuals who have committed the most 

serious crimes can be prosecuted under universal jurisdiction. This is important when it 

concerns the international crime of terrorism so they don’t enjoy impunity.  

 

Organizations like Amnesty find the universal jurisdiction an essential tool in the international 

law.43 Universal jurisdiction gives the ability for any state to try individual committing crimes 

under international law, regardless of his or her nationality is or which state the crime was 

conducted in. According to Amnesty International Report, the exercise of the universal 

jurisdiction is possible through incorporation of international law to the national law.44 

 

Many UN Member States have not defined crimes under international law in their national law. 

This can be considered as problematic. If crimes under the Rome Statute were defined in 

Spain’s national law, then Spain would be able to exercise universal jurisdiction over such 

                                                 
40 ‘Just Terror’ (n 5) 2.  
41 Ibid.  
42 ibid.  
43 ‘Universal Jurisdiction- A Preliminary Survey of Legislation Around the World’, (2011) 1, Amnesty 
International < https://www.amnesty.org/download/Documents/32000/ior530042011en.pdf>, accessed 8 May 
2017.  
44 Ibid (n 12).  
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crimes. It would then be possible to try individuals operating under ISIS, even though they may 

have potentially committed crimes in another state and are not Spanish nationals. Universal 

jurisdiction is in that way an essential tool. 

 

Many states have not defined all crimes under the Rome Statute. If the ICC is not able to 

exercise jurisdiction, and states have not taken the opportunity to “empower” their national laws 

so they can exercise universal jurisdiction, then the consequence can be impunity for many 

perpetrators. 

 

Nagle further states that: 

  

“…there is no international expectation as to what constitutes a 

terrorist act or what “terrorist act” concern the international 

community…”45 

 

Since it is not defined what the international crime of terrorism is, a state cannot exercise 

universal jurisdiction over that crime. 

 

Nonetheless, the question remains; can individuals operating under ISIS be held for trial or in 

this case, under the ICC? 

3. Crimes under the Rome Statue and the ICC 
 

In the Rome Statute there is no explicit definition of the act of terrorism. On the contrary a 

referral to the ICC is possible if a specific act of terrorism is included as an element of genocide, 

war crimes or crimes against humanity.46 But is it possible to include acts of terrorism under 

any of the articles mentioned in the Rome Statue? 

 

The Rome Statute is one of the fundamental legislations of international criminal law. In 1998 

the Rome Statute was established as a jurisdiction in which the ICC will base the prosecutions 

upon. The first article of the treaty officially establishes the ICC.47 The ICC base its judgments 

on this Statute. 

 

The ICC is an international court that was established in the Hague to “investigate, prosecute 

and try individuals”48 that have committed the most serious crimes.49 The individuals that are 

tried in the ICC have potentially committed serious crimes such as war crimes, crimes against 

humanity and genocide.50  

 

                                                 
45 Nagle (n 28) 92.  
46 Madeline Morris, ‘Terrorism and Unilaterism: Criminal Jurisdiction and International Relations’ (2004) 36 
(480) Cornell International Law Journal 
<http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1764&context=faculty_scholarship> accessed 5 
April 2017. 
47 UNGA Rome Statute of the International Criminal Court (17 July 1988) ISBN No 92-922-227-6 (Rome Statute) 
48 ICC, ‘Lesson 1- What is the ICC and what does it do?’, <https://www.icc-cpi.int/iccdocs/get-
involved/lesson1.pdf>, page 2, accessed 6 Mars 2017. 
49 ICC, Lesson 1- What is the ICC and what does it do?, <https://www.icc-cpi.int/iccdocs/get-
involved/lesson1.pdf>, page 2, accessed 6 Mars 2017. 
50 Mark Lattimer, Shabnam, Lee Anna Tucker, ‘A Step Towards Justice: Current accountability options for crimes 
under international law committed in Syria’ (2015) 4 CEASEFIRE: Centre for Civilian Rights, Syria Justice and 
Accountability Centre, accessed 24 February 2017. 

http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1764&context=faculty_scholarship
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The Rome Statute constitutes of many articles.  There are on the contrary few articles that 

mention the specific crimes as well as define them. Article 6-8 in the Rome Statute define the 

four different crimes in which the prosecutor can base the prosecution of an individual upon.  

 

Article 5.1 lists these crimes: 

The jurisdiction of the Court shall be limited to the most serious 

crimes of concern to the international community as a whole. The 

Court has jurisdiction in accordance with this Statute with respect 

to the following crimes:  

(a) The crime of genocide;  

(b)  Crimes against humanity;  

(c) War crimes;  

(d) The crime of aggression.51 

The crime of aggression has not been defined yet in accordance with Articles 121 and 123 

therefore the ICC cannot exercise jurisdiction with regards to this crime. 52 

3.1 Article 6 
 

Article 6 in the Rome Statute define the term genocide as: 

Any of the following acts committed with intent to destroy, in whole or in part, a national, 

ethnical, racial or religious group, as such:  

(a) Killing members of the group;  

(b) Causing serious bodily or mental harm to members of the 

group;  

(c)  Deliberately inflicting on the group conditions of life 

calculated to bring about its physical destruction in whole or 

in part;  

(d)  Imposing measures intended to prevent births within the 

group;  

(e) Forcibly transferring children of the group to another group.  

Article 6 states that it must be an intent behind the killings and bodily harm. The offences must 

be directed against a specific group of people53 for it to amount to genocide. The intention 

behind the offences mentioned in Article 6 must be to destroy a certain group of people, in 

whole or in part. 

 

Similarly to Article 6, the ICSFT defined terrorism as a crime intended to cause death or bodily 

injury. The second prerequisite in ICSFT is that civilians should not be an active part in an 

armed conflict whilst Article 6 does not mention armed conflict. Neither does Article 6 mention 

that the purpose of the act must be to “intimidate a population” or compel a government or an 

                                                 
51 Rome Statute (n 47) art 5. 
52 Rome Statute (n 47) art 5(2).  
53 Political groups are not included in Article 6. 
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organization to do something or not, unlike the ICSFT. Instead Article 6 solely states that the 

intent must be to destroy a certain group, in part or in whole.  

 

Unlike Article 6 SAARC and the ICSTB mention explosives and lethal devices in the respective 

articles when defining terrorism. Article 6 does not define any particular weapon that must be 

used in order for the crime to be legit as genocide. The criminal offences in the conventions and 

Article 6 per se are similar. Property destruction is an exception since it is not included in Article 

6 but mentioned in SAARC and ICSTB. The intention behind the offences differs when it comes 

to the international and regional conventions, and Article 6. 

 

The HRC presented a report in the thirty-second session called “They came to destroy”: ISIS 

Crimes Against the Yazidis. The report consists of 45 interviews with, amongst others, 

survivors, witnesses and religious leaders. The report elaborates on the fact that ISIS has and is 

committing a genocide on the Yazidis in Sinjar, Northern Iraq. The study is based on the 45 

interviews. The HRC studies the Rome Statue’s prerequisites along with the interviews and 

finds that the atrocities that have been committed by ISIS on the Yazidis in the region, amounts 

to genocide.54  

 

The legal analysis of the report focused on the atrocities that have been committed on the 

Yazidis. The HRC have examined legislations such as the Genocide Convention and the Rome 

Statute. The analysis commenced by determining whether they Yazidis are a “protected 

group”.55 In paragraph 101 in the document, the HRC states that Yazidis are considered as an 

ethno-religious group and since Article II in the Genocide Convention define both ethnic and 

religious groups as “protected groups”, the Yazidis fulfill the perquisite as a “protected group”. 

 

The HRC analyses if ISIS have committed prohibited acts against the Yazidis. ISIS has killed, 

under many separate occasions, amongst them, in August 2014 when ISIS executed hundreds 

of Yazidis.56 

 

The third question in the analysis was whether ISIS has committed the prohibited acts with an 

intent to destroy the Yazidis. The HRC elaborates on the fact that “it is impermissible for 

Yazidis to live as Yazidis inside ISIS’s so-called caliphate because they are not People of the 

Book”57. Moreover, that no other religious group in the area where ISIS is controlling, has 

suffered as the Yazidis.  

 

ISIS does not want to include Christians in their so-called caliphate either. For example, in 

Mosul in Iraq ISIS gave the Christians an ultimatum; pay jizya58, convert or die.59 This has 

further been established in ISIS propaganda magazine Dabiq.60 

 

An interesting approach is the fact that the ICTR was the first tribunal to have a “media case”. 

This meant that the broadcasting of the media in Rwanda was intended to encourage people 

                                                 
54 UN Human Rights Council, "They came to destroy": ISIS Crimes Against the Yazidis, 15 June 
2016, A/HRC/32/CRP.2, accessed 6 April 2017. 
55 ‘They Came to Destroy’ (n 54) V(A)(i).  
56 Ibid [107].  
57 Ibid [162].  
58 Jizya is a high special tax that non-Muslims must pay. 
59 ‘Convert, pay or die: Iraqi Christians flee Mosul after Islamic State ultimatum’, RT (19 July 2014) 
<https://www.rt.com/news/174104-iraqi-christians-isis-ultimatum/> accessed 10 April 2017. 
60 Svirsky (n 24).  
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conduct a genocide on the Tutsi people. Dabiq has spread propaganda encouraging Muslims 

around the world to join the jihad and kill infidels, in particular Yazidis and Christians, which 

could constitute genocide under Article 6.61 

 

3.2 Article 7 
 

Article 7.1 defines crimes against humanity as: 

Any of the following acts when committed as part of a widespread 

or systematic attack directed against any civilian population, with 

knowledge of the attack:  

(a) Murder;  

(b) Extermination;  

(c) Enslavement; 

(d) Deportation or forcibly transfer of population; 

(e) Imprisonment or other severe deprivation of physical liberty in 

violation of fundamental rules of international law; 

(f) Torture; 

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, 

enforced sterilization, or any form of sexual violence of 

comparable gravity; 

(h) Persecution against any identifiable group or collectivity on 

political, racial, national, ethnic, cultural, religious, gender as 

defined in paragraph 3, or other grounds that are universally 

recognized as impermissible under international law, in 

connection with any act referred to in this paragraph or any 

crime within the jurisdiction of the Court;  

(i) Enforced disappearance of persons; 

(j) The crime of apartheid; 

(k) Other inhumane acts of similar character intentionally causing 

great suffering, or serious injury to body or to mental or physical 

health. 

Article 7 comprises many different acts. One single act cannot amount to crimes against 

humanity in accordance to Article 7. It must systematic or widespread, directed against 

civilians. Offences do not have to take place during war nor against a specific group of people 

it to amount to Article 7. If an individual systematically commits offences included in Article 

7 it can constitute a crime against humanity under the Rome Statute. 

The second paragraph of Article 7 defines the type of offences that have been included in 

paragraph 1. For example, terms like “enslavement” or “extermination” are defined. Paragraph 

2 gives a definition to uncertain words in paragraph 1 to make it as clear and legally certain and 

predictable. Unlike Article 6, crimes against humanity under Article 7 includes the act of 

persecution and paragraph 2 (g) states that it means severe deprivation “of the identity of the 

                                                 
61 The ICTR in Brief, United Nations Mechanism for International Criminal Tribunals, 
<http://unictr.unmict.org/en/tribunal>, accessed 2 Mars 2017. 



 

15 

group”62. Article 7 includes deprivation of a certain group of people unlike Article 6 which 

solely includes “forcibly transferring children of the group to another group”63. 

It is important to examine the offences in the international and regional conventions. These 

must afterwards be compared with Article 7 to see if the offences can be amounted to crimes 

against humanity. Article 6 and Article 7 in the Rome Statute, and all the conventions included 

in the paper includes offences such as killings and bodily harm. Some conventions use other 

terms to describe killings like manslaughter or “causing death”. The ICSTB, ICSFT and 

SAARC all mentions serious bodily harm like Article 7 although it describes bodily harm as 

rape, sexual slavery, torture etc. 

For offences to amount up to Article 7 they must be systematical. It is not mentioned in the 

ICSTB, ISCFT and SAARC which can conclude that it does not have to be systematic attacks 

Instead a terror attack can be a one-time thing. 

SAARC, ICSTB and ICSFT states that an act of terrorism does not have to be merely directed 

against individuals. A terrorist act can also be directed to a property. Either way the offence or 

attack must be with an intention. The intent could be to result in major economic loss in 

accordance with Article 2.1 (b) in ICSTB, to compel a government or an organization “to do or 

abstain from doing any act”64, according to Article 2 (b) in the ICSFT, or to “perpetrate 

indiscriminate violence”65, according to SAARC. 

Article 7 does not mention any specific weapon or method as SAARC and ICSTB. It does not 

matter what weapon is used when committing the offences systematically. If it is an illegal 

offence that is committed systematically it amounts to crimes against humanity.  

ICSFT focuses on, unlike Article 7, armed conflict. The acts that have been committed are 

considered unlawful if they have been committed on civilians that are not an active part of an 

armed conflict. Crimes against humanity under Article 7 does not mention that it must be during 

an armed conflict. Instead it solely focuses on the offences and that they must be systematic. 

Therefore, the crime of terrorism cannot be included under crimes against humanity in Article 

7 of the Rome Statute. 

13 August 2014 the CoI Syria presented a report of the mass atrocities. These atrocities were 

allegedly committed by the Syrian Government and ISIS in Syria. The report is based on 480 

interviews. Throughout the report events and atrocities within the Syrian border, are presented. 

The report evaluates atrocities that have been committed in categories. These categories have 

subtitles regarding the atrocities that the government of Syria, respectively ISIS, have 

committed. After an evaluation of the offences, CoI Syria establishes that what ISIS have 

committed in Raqqa and Aleppo in Syria, amount to crimes against humanity.66 

3.3 Article 8 
 

                                                 
62 Rome Statute (n 47) art 7(2) (g).  
63 Ibid art 6 (e).  
64 ICSFT (n 30) 2(b).  
65 SAARC (n 35) art 1(e).  
66 HRC Report of the independent international commission of inquiry on the Syrian Arab Republic, 
A/HRC/27/60, published: 13 August 2014, accessed: 3 May 2017. 
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Article 8 of the Rome Statute clearly defines what acts amount to war crimes.67 This article 

includes many acts of violence, amongst them killings68, taking hostages69, intentionally 

directing attacks against civilians70, torture71, committing rape, prostitution or similar acts72. 

Unlike Article 6 and 7, war crimes under Article 8 must be atrocities committed during an 

international or national armed conflict. Article 8 also refers to the Geneva Conventions of 1949 

and states that the acts mentioned under this article are breaches of the Geneva Conventions, 

regarding acts against people or property.73  

 

Article 8 focuses on armed conflict, and property destruction in paragraph 2 (a)(iv). This is one 

of the bigger differences between Article 8 and Article 6 and 7. Genocide and crimes against 

humanity are focused on individuals or a group of people’s exposure in any place and time, 

regardless of if it is an armed conflict or not.  

 

If it can be determined that crime of terrorism can be during a national and international armed 

conflict it is necessary to examine the whole article that deals with war crimes. Once again, 

SAARC, ICSFT and ICSTB include offences such as killings and serious bodily harm similarly 

to Article 6, 7 and 8 of the Rome Statute. Comparable to ICSFT, Article 8 includes armed 

conflict and offences such as killings must be “intentionally” directed on individual civilians 

“that are not taking direct part in hostilities”74.  

 

Article 8 also focus on intent to destroy religious and cultural buildings unlike Article 6 and 

7.75 The definition of the crime of terrorism in the previously mentioned conventions also 

include the destruction of buildings and properties. 

 

All offences stated in the SAARC, ICSFT and ICSTB can be included in Article 8. The 

definition of war crimes is amongst many, killings, bodily harm and even destruction of 

property. It is, on the contrary, not certain whether the intention behind the offences can be 

included in Article 8. What is certain is the fact that Article 8 mentions weapons and methods, 

similarly to the SAARC and ICSTB. Since Article 8 of the Rome Statute mentions certain types 

of weapon that can be used for an offence to amount to a war crime, it is only the intent behind 

the crime of terrorism and war crime under the Rome Statute, that differs.  

 

CoI in Syria filed a reported in November 2014 regarding the atrocities that ISIS have 

committed in Syria. The report is based on, in total, 300 men, women and children that have 

been victims and witnesses to the offences. After describing horrific events that offences that 

have been conducted, CoI Syria states that ISIS has “violated its obligation towards civilians”, 

and amounting to war crimes.76   

 

CoI in Syria also released a report in August 2015 about the rise of ISIS and the continuance of 

violations committed by them. The report is based on 335 different interviews. ISIS has in early 

                                                 
67 Rome Statute, (n 47) art 8.  
68 Ibid art 8 2a (i). 
69 Ibid art 8a (viii). 
70 Ibid art 8b (i). 
71 Ibid art 8a (ii). 
72 Ibid art 8b (xxii). 
73 Ibid art 8 2a.  
74 ibid art 8 2b (i).  
75 ibid art 8 2b (ix).  
76 UN Office of the High Commissioner for Human Rights (OHCHR), Rule of Terror: Living under ISIS in Syria, 14 
November 2014, accessed 3 May 2017, [74].  
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2013 stoned women to death, according to Paragraph 58 and even captivated women and girls 

for the purpose of selling them as sex slaves.77  Religious minorities like Yazidis have been 

attacked, killed and sold as sex slaves, and Christian villages along Hassakah have been 

attacked and civilians executed.78  

 

ISIS committed “murder, torture, rape, forcible displacement and other inhumane acts as part 

of a widespread attack on the civilian population, amounting to crimes against humanity”79. CoI 

in Syria also argued that war crimes have been committed by ISIS because of “murder, 

execution without due process, torture, hostage-taking, rape and sexual violence, recruiting and 

using children in hostilities and attacking protected objects, as well as other serious violations 

of international humanitarian law”80. 

 
Has the crime of terrorism ever been tried in an international criminal court or tribunal?  

 

The crime of terrorism was first identified in the STL. 81 STL was established through an 

agreement between Lebanon and the Security Council through a resolution82. The purpose 

behind the establishment was to try the individuals suspected to have committed the attack on 

the former Lebanese Prime Minister Rafiq Hariri on 14 February 2005.83 Since it was a hybrid 

tribunal it constituted of both international and domestic laws. STL defined however 

international terrorism “under customary law”.84  

 

The Lebanese law defines terrorism as: 

 

(i) an act whether constituting an offence under other provisions of 

the Criminal Code or not; and  

(ii) the use o f a means "liable to create a public danger". These 

means are medicated in an illustrative enumeration: explosive 

devices, inflammable materials, poisonous or incendiary products, 

or infectors or microbial agents.85  

Similarly to other international and regional conventions, the Lebanese legislation also focus 

on offences, though under the Criminal Code, and that there must be an intention behind the 

offence. 

                                                 
77 UN Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab 
Republic, 13 August 2015, A/HRC/30/48, accessed 3 May 2017, [59]. 
78 Ibid [32]. 
79 Ibid [172].  
80 ibid [173].  
81 Special Tribunal for Lebanon, (The Hague Justice Portal), 
<http://www.haguejusticeportal.net/index.php?id=10042>, accessed 12 April 2017. 
82 UNSC Res 1664 (2006), UN Doc S/RES/1664 
83 ‘Special Tribunal for Lebanon’.  
84 Cohen (n 29) 230.  
85 Prosecutor v Salim Jamil Ayyash and others (2012) AP STL, (2012).  
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4. International Criminal Law Mechanisms  
4.1  Jurisdiction 
Even if an individual operating under ISIS, it does not necessarily mean that ICC has 

jurisdiction. An individual may have committed crimes that may amount to genocide, crimes 

against humanity or war crimes, but he or she cannot be prosecuted until it is evaluated that it 

is possible to exercise jurisdiction first and foremost. Can the ICC prosecute individuals that 

are operating under ISIS in Syria and Iraq? Both Syria and Iraq have not signed the Rome 

Statute, hence Non-Member States. It is not necessary to be a Member State when observing 

jurisdictional principles. 

 

It is necessary to examine the jurisdictional principles to understand whether it is possible to 

exercise jurisdiction. The general jurisdictional principles consist of; territoriality, personality, 

nationality, protective principle and universality.86 For the purpose of the exercise of 

jurisdiction, at least one of these principles must be fulfilled.  

 

Territoriality principle is the principle giving a state the right to exercise jurisdiction when a 

conduct has taken place within the territory of the state. Personality principle is when a state’s 

national has been subjected to the unlawful conduct. The nationality principle is when the 

individual committing the conduct is a national of the state, and universality as mentioned in 

2.2.4 is when any state can exercise jurisdiction on any person that has committed a crime 

within international law. 

 

An inevitable fact is that the success of the ICC and the prosecutions of these individuals are 

not only because of the competent judges. It is instead dependent on the cooperation of states 

to refer individuals to the ICC, or through the Security Council.87. A state in which the atrocities 

have been committed can by itself refer to the ICC like in the cases of the DRC and Uganda. 

Another way can be through a referral by a resolution adopted by the Security Council like in 

Darfur in Sudan and Libya.88 The Office of the Prosecutor even emphasize the fact that it “relies 

on national and international networks and participates in a system, of international 

cooperation”.89 

 

Article 12 in the Rome Statute states the preconditions to exercise jurisdiction as: 

1. A State which becomes a Party to this Statute thereby accepts the 

jurisdiction of the Court with respect to the crimes referred to in 

article 5.  

2. In the case of article 13, paragraph (a) or (c), the Court may 

exercise its jurisdiction if one or more of the following States are 

Parties to this Statute or have accepted the jurisdiction of the Court 

in accordance with paragraph 3:  

                                                 
86 Cedric Ryngaert, ‘The Concept of Jurisdiction in International Law’, 6, Utrecht University, 
<https://unijuris.sites.uu.nl/wp-content/uploads/sites/9/2014/12/The-Concept-of-Jurisdiction-in-International-
Law.pdf> accessed 8 May 2017. 
87 Andrew Clapham, Paola Gaeta, ‘The Oxford Handbook of International Law in Armed Conflict’ (OUP 2014) 
173.  
88 Ove Bring, Said Mahmoudi, Pål Wrange, Sverige och folkrätten, (4th edition, Norstedts Juridik, 2012) 264. 
89 Clapham, Gaeta (n 87).  
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a.   The State on the territory of which the conduct in question 

occurred or, if the crime was committed on board a vessel 

or aircraft, the State of registration of that vessel or aircraft;  

b. The State of which the person accused of the crime is a 

national.  

3. If the acceptance of a State which is not a Party to this Statute is 

required under paragraph 2, that State may, by declaration lodged 

with the Registrar, accept the exercise of jurisdiction by the Court 

with respect to the crime in question. The accepting State shall 

cooperate with the Court without any delay or exception in 

accordance with Part 9.  

4.1.1 Territoriality 

Article 12.1 determines that the ICC can exercise jurisdiction within a territory in accordance 

with the Rome Statute if that state is a Member State of the Rome Statue.90 Furthermore, for an 

individual to be referred to the ICC, this individual must have conducted the criminal act within 

the territory of the Member State or be a national in the Member State, in accordance with 

Article 12.2 (b). 

Syria and Iraq have abstained from ratifying the Rome Statute. Therefore, the ICC cannot have 

a territorial jurisdiction in these states. Both states have also proven to be “unwilling or unable” 

to prosecute individuals that have violated international law. Neither can they prosecute 

individuals with merely a Syrian or an Iraqi nationality.91 Thus, crimes committed within the 

territory of Iraq and Syria cannot automatically referred to the ICC. Nonetheless, there are other 

ways for the ICC to be able to exercise jurisdiction over the Syrian and Iraqi territories even 

though they are not Member States.   

 

4.1.2 Personality 

 
If a state’s national has been subjected to the unlawful conduct the matter can be referred to the 

ICC. The individuals that have been subjected to the atrocities in this case are nationals in Syria 

and Iraq. Because neither state has signed the Rome Statute, the personality principle is 

inadequate. 
 

4.1.3 Nationality  
 

The ICC does not have territorial nor personal jurisdiction an individual can be referred to. But 

it is possible to use the nationality principle, if the individual that have allegedly committed a 

crime, is a national of a Member State.  

 

There are currently foreign fighters in Iraq and Syria. Therefore, the ICC can “assert extensive 

jurisdiction over crimes” committed in the areas where ISIS is operating if the fighters are 

nationals in one of the ICC’s 122 Member States.92 That means that the ICC can exercise their 

                                                 
90 Rome Statute (n 47) art 12,1.  
91 Lattimer, Shabnam (n 50) 11.  
92 Jennifer Trahan, ‘New Paths to Accountability for Crimes in Syria and Iraq (Including ICC Jurisdiction over 
Foreign Fighters)’ (2014) NYU Center for Global Affairs, 1 < https://www.justsecurity.org/17308/paths-
accountability-crimes-syria-iraq-including-icc-jurisdiction-foreign-fighters/>, accessed 27 February 2017. 
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jurisdiction over fighters from Member States of the Rome Statute and in that way, prosecute 

perpetrators.  

 

This is a consequence that affect the outcome of this conflict in a justice perspective. 

Unfortunately, this gives the population in the states where ISIS operate, mistrust to the 

international community because of the failure to prosecute the perpetrators of the war. Because 

of the failure to have a total territorial control of the state when it comes to perpetrators, many 

will go free after the wars despite the horrific violations that they have been committed. Unless 

the foreign fighters are prosecuted by the states in which they are nationals in. 

4.1.4 Security Council and other referrals to the ICC 

The ICC can also exercise jurisdiction in accordance with Article 13. Another Member State 

can refer to the Prosecutor if a crime has been committed in accordance to Article 14 of the 

Rome Statute, if the Prosecutor is referred to by the Security Council under Chapter VII of the 

UN Charter, or if the Prosecutor itself has initiated an investigation, in accordance to Article 15 

of the Rome Statute.93 The Prosecutor has for example opened an investigation on Kenya in 

March 2010 and on Georgia in August 2016. 

4.2  Security Council  
  

Article 13 (b) states: 

(b)  A situation in which one or more of such crimes appears to have 

been committed is referred to the Prosecutor by the Security Council 

acting under Chapter VII of the Charter of the United Nations;  

Here the Rome Statute gives the Security Council a tool to refer individuals to the ICC and 

regulates it further in the UN Charter. 

 

Chapter VII of the UN Charter94 sets up concretely what the Security Council actions can be 

with respect to international peace. Article 39 of the UN Charter confirms that it is the Security 

Council that can determine if there is a threat to peace as well as the measures that should be 

taken. Articles 41 and 42 of the UN Charter state the measures that can be taken to restore peace 

without using military and armed force. Instead focus on economic sanctions and if the 

sanctions are considered inadequate, blockades or other operations such as land forces. 

 

Even though the Security Council can refer individuals to the ICC through adopting a 

resolution, it is not possible to track these individuals since there is no international police. In 

Article 49, the UN Charter decides that Member States of the UN Charter “shall join in 

affording mutual assistance in carrying out the measures decided upon the Security Council”95. 

There may be Interpol or comparable cooperation, however, there is no official international 

police to can track individuals that has allegedly committed atrocities. 

 

What can be established is that the Security Council has under Article 13 in the Rome Statute 

power to refer individuals to the ICC and thus the ICC can exercise jurisdiction. It may seem 

                                                 
93 Rome Statute (n 47) art 13. 
94 Charter of the United Nations and Statute of the International Court of Justice, (adopted 24 October 1945) 1 
UNTS XVI. 
95 Ibid art 49.  
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unlikely for all individuals operating under ISIS to be under ICC’s jurisdiction. But in theory it 

is possible. Practically, it has not worked since the Security Council have attempted to adopt 

resolutions referring perpetrators to the ICC but have failed since two permanent members have 

exercised their vetoes on the latest draft resolution.96 The failure to adopt this draft resolution 

was later condemned by various international actors and organizations amongst the Human 

Rights Council and recalls the importance of the ICC and the aim of it.97 

 

The Security Council have nevertheless through a resolution98 referred to the foreign fighters 

that have joined ISIS and emphasized on the importance of bringing the foreign fighters to 

justice.99 

 

24 September 2014 the Security Council adopted another resolution100 that took one step closer 

to justice for the victims. The aim of the Resolution was to “request states to adopt the 

legislation required to prosecute” the individuals that travel in the aim of participate or join the 

terrorist groups, willful collections of funds by each state’s national, and acts of recruitments.101 

The Security Council condemns in the Resolution all terrorist acts committed in Syria but does 

not mention any actors by name.102 

 

The Security Council have also previously established different tribunals. These tribunals 

have functioned to prosecute individuals committing crimes similarly to the ones mentioned 

in the Rome Statute. They are geographically in different places depending on where the 

conflict/wars were taken place.  

 

The General Assembly adopted a resolution103 that encourage states to “help States to exercise 

this responsibility (to protect their populations from genocide, war crimes, ethnic cleansing and 

crimes against humanity) and support the UN in establishing an early warning capability”.104 

 

8th November 1994 the UN Security Council adopted a resolution establishing the ICTR. It was 

established after the majority ethnic group, the Hutus, raped and slaughtered the ethnic minority 

Tutsis in Rwanda between April and July 1994 .105 After the serious violations of international 

law committed in Rwanda in 1994 this tribunal was established to prosecute the perpetrators 

responsible.106 The ICTR took a massive step for the international community as the first 

international tribunal “to hold members of the media responsible for broadcasts intended to 

inflame the public to commit acts of genocide”.107 

 

                                                 
96 Ian Black, ‘Russia and China veto UN move to refer Syria to the International Criminal Court’, The Guardian 
(22 May 2014) <https://www.theguardian.com/world/2014/may/22/russia-china-veto-un-draft-resolution-
refer-syria-international-criminal-court> accessed 6 Mars 2017. 
97 UNGA Res 33/L.30 (27 September 2016) UN Doc A/HRC/33/L.30. 
98 UNSC Res 2170 (2014), UN Doc S/RES/2170. 
99 Geneva Academy, ‘Foreign Fighters under International Law’, (2014) 7(43) Academy Briefing 
<http://psm.du.edu/media/documents/reports_and_stats/think_tanks/geneva_academy_foreign-fighters.pdf> 
accessed 28 February 2017. 
100 UNSC Res 2178 (2014), UN Doc S/RES/2178. 
101 Geneva Academy (n 99).  
102 Resolution 2178 (n 100) [1].  
103 UNGA Res 63/308 (7 October 2009) UN Doc A/RES/63/308. 
104 Clapham, Gaeta (n 87) 873.  
105 UNSC Res 955 (1994), UN Doc S/RES/955. 
106 ‘The ICTR in Brief’ (n 61).  
107 Ibid.  
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After the breakup of Yugoslavia in 1993, a tribunal was established there. The ICTY was 

established by a Security Council Resolution108 on the 25th May 1993.109  

 

Both ICTR and ICTY tribunals were established by Security Council resolutions after the 

atrocities were committed and after the conflict had taken place. Neither of these tribunals dealt 

with the crime of terrorism although civilians were slaughtered and bodily injured. The 

atrocities that were committed amounted to war crimes, crimes against humanity and even 

genocide in the case of Rwanda and Srebrenica in former Yugoslavia. The conflict in Rwanda 

and former Yugoslavia did not have external actors participated in like for example individuals 

operating under ISIS with a foreign nationality.110 

 

In 2012 a professor at Syracuse University College of Law created a new course that will 

develop and become the SAP.111 The group that were engaged in the SAP worked on a draft 

and finally released the Chautauqua Blueprint112.113 

 

This draft was established in hope of prosecuting the perpetrators that have been committed 

crimes in Syria during the war. The daft focuses on individuals that the tribunal will bring to 

trial in Article 1; 

 

“The Tribunal will bring to trial those: 

Most responsible 

Who bear the greatest responsibility”114 

 

The Blueprint focuses on the procedure and the formation of this potential tribunal. It gives a 

clear view of how the tribunal will be established with big and smaller processual touches. Its 

formation is close to, and perhaps, inspired by the Rome Statute and other similar courts like 

the ad hoc Tribunals. The Blueprint also include the fundamental crimes that are mentioned in 

the Rome Statute and gives a definition of each of these crimes.115 These definitions are the 

same as the ones in the Rome Statute which shows consistency or the fact that the articles have 

been incorporated directly to Blueprint. Nevertheless, a separate article defining terrorism has 

not been included in Blueprint yet that explicitly defines the crime of terrorism. 

 

The Blueprint is a well-thought document that can be used in a future tribunal for prosecuting 

individuals operating under ISIS.  

 

                                                 
108 UNSC Res 827 (1993), UN Doc S/RES/827.  
109 ICTY Timeline, <http://www.icty.org/en/in-focus/timeline>, taken: 2 Mars 2017. 
110 Marc C. Johnson, ‘Why Is There No War Crimes Tribunals for Syria? An ad hoc tribunal focused on ISIS is 
possible’, The Buckley Club (18 August 2016) < https://thebuckleyclub.com/why-is-there-no-war-crimes-
tribunal-for-syria-31a54b3724ca> accessed 3 April 2017. 
111 Ryan J. Suto, ‘A Renewed Case for a Syria Tribunal’, Atlanta Council (3 June 2014) 
<http://www.atlanticcouncil.org/blogs/menasource/a-renewed-case-for-a-syria-tribunal> accessed 8 Mars 
2017. 
112 The Chautauqua Blueprint for a Statute for a Syrian Extraordinary Tribunal to Prosecute Atrocity Crimes, 
<http://www.publicinternationallawandpolicygroup.org/wp-content/uploads/2014/01/Chautauqua-Blueprint-
2014.pdf>, drafted: 27 August 2013, accessed 8 mars 2017. 
113 Suto R J, ‘A Renewed Case for a Syria Tribunal’ Atlantic Council (June 2014), 
<http://www.atlanticcouncil.org/blogs/menasource/a-renewed-case-for-a-syria-tribunal> accessed 5 May 2017. 
114 The Chautauqua Blueprint (n 112) art 1(c).  
115 Ibid art 18-20.  
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Another draft, although still debated in the Ad Hoc Committee, is the Draft International 

Convention on the Suppression of Terrorism116. The Draft International Convention on the 

Suppression of Terrorism117 was a draft initiated by India in 1996 which provided a definition 

of the crime of terrorism in Article 2 similarly to ICSTB. This draft however is still being 

discussed and since it provides basically the same wording as ICSTB it is not necessary to 

observe it further. There are two main obstacles that are holding the Draft Comprehensive 

Convention, according to Aviv Cohen.118 It is the definition of the crime of terrorism and 

whether a state’s use of force against its own citizens can be constituted as terrorism; and the 

political right to self-determination.119 

5. Analysis and Conclusion  
 

Can individuals operating under ISIS be referred to the ICC? 

 

To be able to answer this question many factors must be included. It was necessary to first 

observe ISIS’s own propaganda magazine in order to understand the vision of the group know 

which attacks ISIS has taken responsibility for. The vision or mission of ISIS was important to 

examine to understand the intention behind the conducts. These conducts were later examined 

through the different conventions defining the crime of terrorism.  

 

It was essential to study the crime of terrorism and the different definitions. The definitions of 

the three conventions that were compared were similar in foundation when it came to the 

offences mentioned. The intention behind the offences that could constitute as crimes of 

terrorism differed in respective convention. SAARC and the ICSTB define the types of weapons 

or methods that must be used as a prerequisite to fulfill the respective article when it comes to 

terrorism.  

 

National legislation mentioning the crime of terrorism was important to observe as well and the 

principle of universal jurisdiction to see if other states can exercise jurisdiction as well. 

 

There are at the moment two ways to include the act of terrorism when it comes to the Rome 

Statute. The first way is to include the crime under the already existing crimes such as genocide, 

crimes against humanity and war crimes with regards to the offences. This have been made 

through different reports submitted by UN commissions describing the offences and afterwards 

examine them in the light of the crimes under the Rome Statute. The second way is through 

introducing the crime of terrorism as an independent and separate crime under Article 5.120  

 

One can only speculate whether the second option is practically realistic or not. It is possible to 

propose amendments to the Rome Statute in accordance with Article 121 but it is prohibited 

through Article 120 to make reservations. Consequently, this may mean that if an amendment 

is proposed regarding the crime of terrorism, and it is prohibited to make a reservation, Member 

States could withdraw from the Rome Statute.121 Strategically it would not be a great idea to 

propose such an amendment for the purpose of keeping Member States. It would as well have 

                                                 
116 Draft International Convention on the Suppression of Terrorism, drafted 9 December 1999 (accessed 3 May 
2017). 
117 Hereinafter Draft Comprehensive Convention 
118 Cohen (n 29) 231.  
119 Ibid 232.  
120 Ibid 238.  
121 Rome Statute (n 47) art 127.  
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the same effect regarding a proposal for an amendment on the already existing crimes, but re-

define them.  

 

The international crime of terrorism could be proposed as an amendment like the crime of 

aggression. The crime of aggression was included in the Rome Statute since the draft, however 

it has not yet been defined. In the same way, an amendment may propose the crime of terrorism 

as an independent article but not define it. The international crime of terrorism would be 

inadequate in that case and it would not be possible to use the article unless a definition is set. 

 

ICSFT also includes the same offences as Article 6. Article 6 does not have to be applied to 

merely armed conflicts. On the contrary, a person that have committed offences that amounts 

to Article 6, can be held responsible although no armed conflict has occurred in that region. 

Article 6 does not state an intention besides the intent to destroy a particular group, whereas 

ICSFT states that this intent must be to compel a government or organization.  

 

ICSTB also define the weapons or methods, unlike Article 6 and the intent must be for the 

destruction to result in an economic loss. Hence, the definitions of the crime of terrorism in 

accordance with SAARC, ICSFT and ICSTB cannot be included in Article 6 of the Rome 

Statute. Genocide may be feasible as a separate article, but the crime of terrorism cannot be 

included. 

 

Neither definition of the crime of terrorism could be included in Article 6 that constitute 

genocide. SAARC defines the offences similarly to Article 6 in the Rome Statute but includes 

the weapons and it includes the damage to property. Weapons and damage to property are not 

included in Article 6. 

 

Although SAARC, ICSFT and ICSTB all include the same offences as Article 7, once again 

the intent differs. Article 7 does not include an intention but instead focuses on if these offences 

are systematic, then they can amount to crimes against humanity. Neither definition of the crime 

of terrorism mentions systematic attacks.  

 

ICSFT states that one attack that has the intent to compel the government or an organization, 

or to destroy a place, facility or system that result in an economic loss, can amount to an act of 

terrorism. Individuals operating under ISIS may have committed atrocities amounting to crimes 

against humanity, making the article feasible. The crime of terrorism cannot be included.   

 

War crimes under Article 8 includes many different offences. Intent is not included in Article 

8. Since it is defining war crimes, the offences must happen during an armed conflict, regardless 

if it is national or international. ICSFT states that offences may amount to its definition of 

terrorism, if it is a “situation of an armed conflict”122. Article 8 does not include any specific 

devices for the offences to amount to a war crime. 

 

What is concluded is that the offences that are mentioned in SAARC, ICSFT and ICSTB can 

be included in all three articles in the Rome Statute. Only ICSFT mentioned “armed conflict” 

which can be included in Article 8. If the definitions of the crime of terrorism were systematic 

they would fall under the category of Article 7. 

 

                                                 
122 ICSFT (n 30) art 2(b).  
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According to ICSFT and ICSTB an act of terrorism is not, as mentioned previously, bound to 

the number of times an offence has occurred but on the intention behind the act. If the definition 

of the crime of terrorism included that the intention is to destroy a particular group, then it 

would fall under the category of genocide under Article 6 of the Rome Statute. 

 

Neither convention defining the crime of terrorism can fully be included in either crime under 

the Rome Statute. But if some offences are included in Article 5, ICC must seek jurisdiction. 

ICC does not have territorial jurisdiction since individuals operating under ISIS merely commit 

their offences in Syria and Iraq, and neither state is a Member State to the Rome Statute.123  

 

Only ISIS foreign fighters can be referred to the ICC, through the nationality principle, if they 

are nationals of a Member State to the Rome Statute.124 

 

The Security Council can under Article 13 refer individuals to the ICC by adopting a resolution. 

Since the Rome Statute does not include crimes of terrorism in Articles 6-8, individuals 

operating under ISIS that have conducted offences amounting to the crime of terrorism, 

according to SAARC, ICSTB and ICSFT, cannot be referred to the ICC.  

 

Yet reports from commissions such as CoI in Syria have mentioned war crimes, crimes against 

humanity and even genocide. August 2016 CoI in Syria’s reported executions and mass-

deportations conducted by ISIS against Yazidis and other minorities with an intent to destroy 

amounted to genocide.125 Other atrocities committed by ISIS such as rapes, torture and other 

inhumane acts amounted to war crimes, according to the CoI Syria report in November 2014.126 

Individuals operating under ISIS cannot be referred to the ICC by looking at the crime of 

terrorism. On the contrary, they can be referred if the acts amount to crimes under the Rome 

Statute. 

 

There is an inevitable fact that UN organs and committees that have relied on witnesses and 

victims’ testimonies have evaluated that crimes under the Rome Statute have been committed 

by ISIS. Individuals that are nationals to Member States, and are operating under ISIS, that have 

committed offences amounting to war crimes, crimes against humanity, and genocide could be 

referred to the ICC. Nationals of Non-Member States can also be referred if the Security 

Council adopts a resolution that refer all potential perpetrators to the ICC. 

 

Some may find it more important to hold individuals accountable for their actions than to try 

them under the crime of terrorism. For the sake of justice for all the victims of the atrocities, it 

is important to hold individuals accountable and brought to justice. It is important even if it is 

only on the crimes mentioned in the Rome Statute. It is not strategical to overlook the 

importance of including the acts of terrorism as a separate crime. It is an essential part for 

bringing justice to victims of terrorism. To once in for all not overlook or include it in another 

crime in which it is not fully. Instead establish a tribunal that includes a definition of the crime 

of terrorism. To finally define the international crime of terrorism in a tribunal set up by the 

Security Council would be a historical step, similarly to the STL tribunal although the STL was 

established on one assassination.  

 

                                                 
123 Rome Statute (n 47) art 2(a).  
124 Ibid art 2(b).  
125 ‘They Came to Destroy’ (n 54).  
126 ‘Rule of Terror’ (n 76).  
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This paper concludes that it is not possible to include a whole definition of the crime of terrorism 

in a crime in the Rome Statute. Instead it is necessary for the Security Council to establish a 

tribunal with a legislation that includes genocide, crimes against humanity, war crimes and the 

crime of terrorism.  

 

To propose an amendment to include the crime of terrorism as an independent article in the 

Rome Statute is non-feasible. There may not be such as strong fact that Member States would 

choose to adopt the article. There is a risk for Member States to withdraw if they do not agree 

with the definition of the crime of terrorism. Discussions regarding the amendment may 

continue for decades similarly to the Draft Comprehensive Convention. 

 

SAP have already drafted a Blueprint as a potential legislation for a future tribunal for Syria. 

Although it is a well-written draft that includes everything from establishment, organization 

and competence of the tribunal to other departments of the tribunal, the Blueprint does not 

include the crime of terrorism. The Blueprint does not include the atrocities committed in Iraq 

either. 

 

It is crucial to set up a think-tank after the conflicts in Iraq and Syria. This think-tank can include 

all the atrocities that have been committed by individuals operating under ISIS. It can also 

examine the possibilities to establish a tribunal that all perpetrators can be referred to so they 

do not escape through impunity. It is essential since the crime of terrorism cannot be fully 

included in the Rome Statute and in the purpose of finding a definition of the international crime 

of terrorism in the hope of making it universal in the future. 

Lastly, it is possible to refer individuals operating under ISIS to the ICC if there is a referral 

from the Security Council. The crime of terrorism cannot be tried as a separate crime but instead 

incorporated as much as possible in crimes under the Rome Statute. This may be a feasible way 

but it is more feasible to establish a tribunal, like the STL. It can include the crime of terrorism 

as an independent crime. The definition could be presented by a think-tank. This tribunal can 

be established through a resolution by the Security Council. 
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