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Abstract 
This thesis sets out to investigate the issue regarding to what extent the International Criminal 

Court can exercise jurisdiction over non-party nationals. The first chapter lays down a brief 

background of the topic, and presents the research questions, as well as the method, material, 

delimitations, and disposition sequentially used throughout the paper. Chapter 2, 3, and 4 in 

turn deals with: jurisdiction as a concept in international law, as well as the legality and 

precedent of delegation of jurisdiction to other states or international tribunals; a closer 

examination or dissection of certain articles in the Rome Statute pertaining to the topic under 

examination; an examination of certain legal instruments and their abilities to undermine the 

jurisdiction of the International Criminal Court. These three chapters are not purely descriptive, 

but by consistently comparing and contrasting different information and scholarly opinion, they 

also provide for the main analytical parts of the paper. Chapter 5 contains a conclusive analysis, 

and this is where the two sub, as well as the main, research questions are answered. The 

conclusions reached by the author in the final chapter are inter alia that State delegation of 

criminal jurisdiction to an international tribunal to a great extent is considered lawful, and that 

the instruments under examination, which in this paper are certain United Nations Security 

Council resolutions, and certain bilateral agreements between the United States and other 

countries, does not really undermine the jurisdiction of the International Criminal Court. The 

main conclusion spells out that the International Criminal Court can exercise jurisdiction over 

non-party nationals to quite a large extent. The current legal situation appears to be not only 

that the creation of the International Criminal Court was lawful, but also that its exercise of 

jurisdiction over non-party nationals is legitimate, provided the provisions in the Rome Statute 

are followed and respected.  

 

Sammanfattning 
Denna uppsats har som syfte att undersöka till vilken grad den Internationella 

brottmålsdomstolen kan utöva jurisdiktion över medborgare från icke-medlemsländer. Första 

kapitlet redogör för en kort bakgrund till ämnet, och presenterar uppsatsens frågeställningar, 

samt val av metod och material, avgränsningar, och disposition. Kapitel 2, 3 och 4 i tur och 

ordning berör: jurisdiktion som koncept i internationell rätt, samt legalitet och precedensfall 

angående delegering av jurisdiktion från en stat till en annan, eller från en stat till en 

internationell tribunal; en närmare undersökning, eller dissektion, av några av de viktigaste 

artiklarna i Romstadgan nödvändiga för att förstå ämnet i fokus; en granskning av vissa rättsliga 

instrument och dess möjligheter att underminera domstolens jurisdiktion. Dessa tre kapitel är 

inte renodlat deskriptiva, men genom att konsekvent jämföra och kontrastera information och 

meningsskiljaktigheter från olika prominenta forskare inom fältet, formar de också den 

huvudsakliga analytiska delen av arbetet. Kapitel 5 presenterar arbetets slutsatser, och det är 

här de två sub-frågorna, tillika huvudfrågan, besvaras. De slutsatser som fastslås av denna 

författare i sista kapitlet är bland annat att ett lands delegering av brottmålsjurisdiktion till en 

internationell tribunal i hög grad måste anses legitimt, och att de instrument under granskning, 

vissa resolutioner från Förenta Nationernas Säkerhetsråd samt vissa bilaterala avtal mellan 

Förenta Staterna och andra länder, inte till någon allvarlig grad underminerar den 

Internationella brottmålsdomstolens jurisdiktion. Huvudslutsatsen slår fast att Internationella 

brottmålsdomstolen kan utöva jurisdiktion över medborgare från icke-medlemsländer till en 

ganska hög nivå. Gällande rätt på området ter sig vara att inte bara bildandet av domstolen var 

lagligt, men även att dess utövande av jurisdiktion över medborgare från icke-medlemsländer 

är legalt, så länge föreskrifterna i Romstadgan följs och respekteras. 
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1 Introduction 

1.1 Background 
When the Rome Statute of the International Criminal Court entered into force on 1 July 2002 it 

was an accomplishment unprecedented in public international law.1 A court had been 

established that would have the competence and jurisdiction to deal with the most heinous 

crimes ever heard of on the international plane. The International Criminal Court would have 

jurisdiction over genocide, war crimes, and crimes against humanity, known as the ‘core 

crimes’ of international law.2 Another unprecedented feature of the Court was its jurisdictional 

regime, which in some instances border on universality.  

 

According to article 12 (2) of the Statute, the ICC has jurisdiction over ‘the conduct in question’, 

if it occurred on the territory of a State Party or was conducted by a national of such a State. 

This opens up a possibility for the ICC to exercise jurisdiction over nationals of States not 

parties to the Statute, in cases where those nationals are accused of having committed any of 

the ‘core crimes’ upon the territory of a contracting State. This is something that has been 

seriously contested by some States, with the most vocal opponent being the US. Beginning in 

2002, the US began negotiating a set of bilateral agreements (known as the ‘bilateral non-

surrender agreements’ or ‘article 98 agreements’), by which it wanted to guarantee States not 

to surrender any American nationals to the Court.3 It seems that the US did not believe such 

agreements to be contrary to the Statute; the European Parliament however, did.4 The main 

objection by the US to the Rome Statute has to be its argument that the exercise of ICC 

jurisdiction over US nationals without its consent would be contrary to international law.5 

 

Not only the European Union, but a number of scholars have since the emergence of these 

agreements expressed serious criticism, not only of the agreements per se, but also of the 

American view that the US can be the only State exercising criminal jurisdiction over American 

citizens. It has been argued that the agreements constitute a serious undermining of the 

jurisdiction of the ICC, that they go against the very raison d’être of the Rome Statute,6 and 

that the US have no legitimate claim to be the only State to exercise jurisdiction over its 

nationals.  

 

1.2 Purpose 
The quarrel about the legality of the ICC’s jurisdiction over nationals of non-party States paves 

the way for an interesting topic that will be the main focus of this paper. Thus, the main 

overarching question of this paper will be: To what extent can the International Criminal Court 

exercise jurisdiction over nationals of non-party States? In an attempt to answer this, two sub-

questions that are inextricably linked to this overarching question have been formulated. They 

are: 1) To what extent is State delegation of jurisdiction to an international tribunal considered 

                                                 
1 UNGA Rome Statute of the International Criminal Court (last amended 2010) UN Doc A/CONF.183/9 (adopted 
17 July 1998, entered into force 1 July 2002). Henceforth Rome Statute or Statute. 
2 According to article 5 of the Statute, the Court has jurisdiction over genocide, war Crimes, and crimes against 
humanity. The crime of aggression is also incorporated, but the Court cannot exercise jurisdiction over that crime 
until an amendment is done to the Statute. 
3 William Schabas, The International Criminal Court: A Commentary on the Rome Statute (OUP 2010) 1044. 
4 ibid. 
5 Dapo Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties: Legal Basis 
and Limits’ (2003) 3 JICJ 618. 
6 Inferred from the Preamble of the Statute to be inter alia that ‘the most serious crimes of concern to the 
international community as a whole must not go unpunished’ and ‘to put an end to impunity for the perpetrators 

of these crimes’. 
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lawful, and; 2) How, and to what extent can the jurisdiction of the ICC be undermined by certain 

international law instruments? Through these questions, the aim is to reach an answer (or, at 

least part of one) as to what is the current state of affairs, or de lege lata, on this topic. 

 

1.3 Delimitations 
The issues of jurisdiction are multiple and of a much more extensive nature than there are room 

for in this paper. A complete jurisdictional analysis will therefore be beyond the scope of this 

paper. Focus will as said be on the ICC’s jurisdictional limitations regarding nationals of non-

party States. Even within this narrower analytical corridor there are an immense bulk of 

information and sub-issues and questions to investigate, which due to the page limit at hand 

will not be examined. Diving deeper into every single issue would moreover seriously 

undermine the concise nature I hope to achieve with this work. Since the focus will be on 

jurisdiction, the concept of admissibility will only be touched upon to the extent i t is of essence 

to the understanding of the points I am trying to make. Immunity is also a concept that will be 

dealt with more briefly, and mostly in places where it strongly coincides with the Court’s 

jurisdictional regime. To some extent, in the chapters focusing on contrasting different views 

against each other, I have focused on those points discussed by both sides. I will as such, at 

least to some extent, disregard certain minor arguments held, or dealt with by only one party. It 

is the intrinsic jurisdiction of the Court that will be of focus, and as such, there will be no 

detailed account of the current or historical nature of jurisdiction over the specific crimes in the 

Statute. To reiterate, this paper does not set out to accomplish an all-encompassing answer or 

solution to the posed question(s) or problem(s), but merely seeks to provide a limi ted 

explanation of the issue from one point of view. The paper will focus on de lege lata, and does 

as such not seek to offer any major proposals de lege ferenda to the subject under investigation.  

 

1.4 Method and Material 
This paper will be explicated using a legal dogmatic approach, using relevant legal material to 

answer a set of proposed legal questions. The sources will be multiple. Article 38 of the Statute 

of the International Court of Justice, which can be viewed as one of the supreme authorities of 

international law, identifies five sources of international law. It establishes the main sources as: 

treaties between States, customary international law, general principles of law, judicial 

decisions, and doctrine.7 Considering the topic of this paper, the sources used will include 

mostly treaty law, customary law, and doctrine. Doctrine will play a significant role since this  

subject to a great extent lends itself to academic discussion, hence why a lot of substance is 

found therein. Worth noting is that a lot of the literature on this topic was produced around the 

time of the entry into force of the Rome Statute, ie at the beginning of this millennium, which 

is why recent sources will sadly be the exception rather than the rule. In addition, other sources, 

such as soft law documents, and resolutions from international organisations wil l not play an 

insignificant role. Case law will not be of central importance, but will be used mostly to provide 

for the historical perspective. Case law from the ICC is even at the time of writing, 2017, scarce, 

and there is no real jurisprudential basis concerning the topic of this paper. Therefore, this paper 

will adopt a more theoretical rather than practical approach, since as just mentioned, this topic 

is dealt with more in doctrine than in actual case law. Also, the paper will not have a chapter 

dedicated to analysing the presented information, but an analysis will be provided continuously 

throughout the entirety of the paper, by comparing and contrasting different scholarly opinions 

and information. 

                                                 
7 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) 3 Bevans 

1179, 59 Stat 1031, TS 993, 39 AJIL Supp 215, art 38. 
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1.5 Disposition 
From this point, the paper will continue with chapter 2, which lays down the foundations of 

jurisdiction in international law. This is a concept necessary to account for, in order to properly 

understand the remainder of the paper. The chapter then moves on to present information 

pertaining to the first question, which entails an examination of the legality and precedent of 

delegated jurisdiction; first between States, then between States and an international tribunal.  

Chapter 3 provides a somewhat more thorough examination of the articles of the Statute most 

important to understand the jurisdictional regime of the ICC. The chapter also briefly examines 

certain relevant provisions of the UN Charter. In chapter 4, information pertaining to the second 

question is examined. The chapter investigates different ways to bar the Court from exercising 

its jurisdiction. The chapter investigates certain UN Security Council resolutions, and the article 

98 agreements. In chapter 5, several conclusions are presented, in an attempt to answer the two 

sub-questions, as well as the main question of the paper. 

2 Jurisdiction Under International Law 

2.1 History and Custom 
Even though the preconditions for jurisdiction of the ICC are nationality or territoriality, the 

special nature of the ‘core crimes’ included in the Rome Statute activates the relevance of the 

universality principle.8 Universal jurisdiction empowers every sovereign State to exercise 

jurisdiction over a very limited set of crimes considered to be hostis humani generis, regardless 

of territoriality, or active or passive personality.9 Very few, if any, of the negotiating parties at 

the Rome Diplomatic Conference contended that the crimes that were to be incorporated into 

the Statute were crimes of universal jurisdiction. Therefore, the fact that the drafters adopted 

the consent regime as a limit to the exercise of the Court’s jurisdiction must be seen as a 

‘politically expedient concession’10 due to a very limited remaining negotiating timeframe.11 

 

The jurisdiction of the ICC over the ‘core crimes’ of international law is inspired by universal 

jurisdiction, but is not per se based thereupon. Just because individual States may be considered 

to possess, under customary international law, universal jurisdiction over these crimes, the same 

does not necessarily hold true for the ICC. If a national from country A travels to country B and 

commits genocide thereupon, country C might very well (under customary international law) 

be able to initiate proceedings against this person, provided it can acquire custody of him, 

notwithstanding any kind of treaty between the countries. This scenario is not applicable to the 

ICC. If a national of a non-party State commits genocide in another State that is not a party, the 

ICC has no jurisdiction whatsoever over the situation. The jurisdiction of the ICC is conditional 

upon either the nationality of the person, or the territory upon which the crime supposedly took 

place. At least one of these two needs to be a State Party to the Statute for the ICC to have 

jurisdiction. If neither the national, nor the State upon which the ‘situation’ took place is a State 

Party, the Court does not have jurisdiction. The countries themselves however do;12 and, so 

does every other country. The ICC cannot exercise jurisdiction over a ‘situation’ simply because 

the accused is present on the territory of a State Party, if that State is not the State of nationality 

                                                 
8 Michael Scharf, ‘The ICC’s Jurisdiction Over the Nationals of Non-Party States: A Critique of the U.S. Position’ 

(2001) 64 Law and Contemporary Problems 67, 76. 
9 ibid.  
10 ibid 77. 
11 Philippe Kirsch & John Holmes, ‘The Rome Conference on an International Criminal Court: The Negotiating 
Process’ (1999) 93 AJIL 2, 9. 
12 Gennady Danilenko, ‘ICC Statute and Third States’ in Antonio Cassese, Paola Gaeta, and John R. W. D Jones, 

(eds), The Rome statute of the International Criminal Court: a commentary (OUP 2002) vol 2, 1877.  
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of the person, or the State where the crime supposedly took place. These are however the 

general rules, and there might be exceptions, eg when a referral is brought by the United Nations 

Security Council, instead of a State Party referral or a proprio motu investigation. These issues 

will be further investigated later in the paper.  

 

Now, what is meant by ‘jurisdiction’, is ‘the legitimate assertion of authority to affect legal 

interests’.13 The controversy under investigation in this paper arises from the Court’s  

adjudicatory jurisdiction (ie the authority to subject persons, territories or situations to a judicial 

process) over nationals of non-State Parties.14 There are differing scholarly opinions as to 

whether this kind of jurisdiction exercised by the ICC is legitimate.  

 

To get a better understanding of jurisdiction in international law, one may find it useful to look 

at the 1927 Permanent Court of International Justice (PCIJ, the predecessor to the ICJ) S.S. 

Lotus case.15 The situation was that Turkey took custody of a French citizen from a French 

vessel when it anchored at a Turkish port. France contested the jurisdiction of Turkey in this 

matter, claiming that the flag State (France) had exclusive jurisdiction in these types of cases, 

and that it was up to Turkey to pinpoint a source recognised and established by international 

law, providing it jurisdiction.16 The Court struck down France’s objection, laying down that 

‘[r]estrictions upon the independence of States cannot … be presumed’, and that current 

international law, 

 

[f]ar from laying down a general prohibition to the effect that States may not extend the 

application of their laws and the jurisdiction of their courts to persons, property and acts 

outside their territory, it leaves them in this respect a wide measure of discretion which is 

only limited by certain prohibitive rules.17 

 

This ruling is considered by some as having established a fundamental jurisdictional principle 

of international law.18 What the Lotus ruling provides in the context of the ICC is the precedent 

that States can establish and exercise jurisdiction over non-nationals unless it can be shown that 

there exists an international rule to the contrary.19  

 

Madeline Morris, an American scholar, quite harshly dismisses this liberal interpretation of the 

Lotus precedent. She claims that such a wide interpretation is illegitimate, because rather than 

being based on a (perhaps overly) permissive view that all jurisdiction is lawful unless proven 

otherwise, the customary law on the subject is readily based on the legitimate prosecutorial 

interests of States.20 What she means is that the international community cannot simply accept 

any new claim to jurisdiction not explicitly prohibited, but such new claims must be determined 

instead of assumed.21 When arguing that the ‘conduct in question’ needs to be sufficiently 

linked to the ‘legitimate interest’ of a State, one easily finds a problem with the ICC. The ICC 

is not a State, and therefore cannot have ‘legitimate interests’. Morris argues that when 

considering the prerequisite of a nexus between the crime and the ‘legitimate interests’ of a 

                                                 
13 Scharf (n 8) 71. 
14 ibid. 
15 The Case of the S.S. “Lotus” (France v. Turkey) [1927] PCIJ Rep Series A No 10 (Lotus). 
16 ibid 18. 
17 ibid 18-19. 
18 Scharf (n 8) 72. 
19 ibid 73. 
20 Madeline Morris, ‘High Crimes and Misconceptions: The ICC and Non-Party States’ (2001) 64 Law and 
Contemporary Problems 13, 47. 
21 ibid 49. 
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State for the lawful exercise of criminal jurisdiction, the International Criminal Court  

unfortunately fails to meet that standard.22 

 

The Lotus problem aside, one of Morris’ biggest critiques on the exercise of the ICC’s 

jurisdiction over non-party nationals lies in the fundamental problem of the compulsory 

jurisdiction by the Court over interstate disputes. She alleges that normally when acceding to 

an international adjudicating body, States are granted a much wider degree of discretion as to 

how and when that institution can operate and adjudicate on their behalf, than is the case with 

the Rome Statute and the ICC.23 The jurisdiction of the ICC is compulsory if a State has ratified 

the Rome Statute.24 She provides that the ICJ Statute, the UNCLOS, and the WTO Dispute 

Settlement System, all provide to States a much wider degree of discretion over interstate 

disputes than does the provisions in the Rome Statute of the ICC.25 

 

Morris recognises that this claim might be prima facie dismissed by proponents of the Court, 

but that this is a mistake. The explanation that the purpose of these other tribunals is to 

‘adjudicate disputes between states while the ICC’s purpose is to adjudicate the criminal 

liability of individuals’ overlooks one very important thing.26 The ICC is not only qualified to 

hear cases regarding pure individual culpability, but also cases where official acts of State 

officials (that States might maintain are lawful) form the very basis for indictment.27 In these 

latter types of cases, the ICC ‘will have less in common with municipal criminal courts and a 

great deal in common with other international courts such as the ICJ’.28 Morris concludes that 

the theories endorsing the legality of ICC jurisdiction over non-party nationals only focus on 

the ICC as a tribunal adjudicating on the individual culpability of persons, and fail to see the 

bigger picture, in which it actually resembles a tribunal of interstate dispute settlement.29 

 

Akande seeks to counter this argument as presented by Morris. He recognises that the exercise 

of international criminal law will almost inevitably come to concern persons acting on behalf 

of his or her State.30 This is because the elements of the ‘core crimes’ of international law are 

such that, more often than not, it requires a State or government apparatus to be able to commit 

them.31 It would be very difficult for individual, civilian people to commit crimes that amount 

to the devastation that is war crimes, crimes against humanity, or genocide. He agrees that while 

 

prosecutions before the ICC … will raise questions about the legality of the policies and 

acts of states[,] … the exercise of ICC jurisdiction in such cases is consistent with 

international law[,] even when such jurisdiction is asserted without the consent of the 

state on whose behalf the accused has acted.32 

 

                                                 
22 Morris (n 20) 49. 
23 ibid 19. 
24 Rome Statute, art 12 (1). 
25 Morris (n 20) 24. 
26 ibid 25. 
27 ibid. 
28 ibid. 
29 ibid 26. 
30 Dapo Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties: Legal Basis 
and Limits’ (2003) 3 JICJ 618, 634. 
31 ibid. 
32 ibid 635. 
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Akande supports his position using an argument from the Monetary Gold doctrine, derived from 

an ICJ case with the same name.33 In that case, the ICJ held that in cases which concerned the 

international responsibilities of a third State, it ‘cannot, without the consent of that third State, 

give a decision on that issue binding upon any State, either the third State or any of the parties 

before it’.34 Akande holds that in cases of ICC jurisdiction over non-party nationals, this 

doctrine will in fact not be violated, since ‘the doctrine is only properly applicable in cases 

where pronouncement by the court on the rights and responsibilities of the third state is a 

necessary prerequisite for the determination of the case’.35 He maintains that where the ICC is 

exercising jurisdiction over non-party individuals acting pursuant to the official policy of their 

States, ‘it will not need to rule as a prerequisite on the responsibility of that non-party’.36 He 

correctly points out that as a matter of fact, ‘the very purpose of international criminal 

responsibility is to separate the responsibility of individuals from that of the state’.37 Thus, 

because pronouncement of State responsibility is not a sine qua non when the ICC is 

determining individual criminal responsibility, the Monetary Gold doctrine is not violated, and 

its exercise of jurisdiction is not, at least in this respect, illegitimate. 

 

One needs to remember that the purpose of the ICC, and hopefully of all other international 

criminal tribunals as well, is, as stated above, to end impunity for international crimes and to 

punish perpetrators of atrocities, wherever they may occur.38 In this context it is also important 

to remember a passage from the judgment of the Nuremberg IMT:  

 

Crimes against international law are committed by men, not by abstract entities, and only 

by punishing individuals who commit such crimes can the provisions of international law 

be enforced[.] … The principle of international law which, under certain circumstances, 

protects the representatives of a state, cannot be applied to acts which are condemned as 

criminal by international law.39 

 

This passage clearly points out that there is a distinct difference between the international 

responsibility of States and the criminal responsibility of individual persons, and the verdict 

seems to entail that where crimes considered hostis humani generis are concerned, the strive 

for impunity must override the tenure of immunity. 

 

2.2 Complementarity 
Of immense importance is the fact that the jurisdiction of the ICC differs significantly from that 

of most other international tribunals. Signing the Rome Statute gives, as Morris would say, 

compulsory jurisdiction. While this is indeed true to some extent, it would be an 

oversimplification to stop at that statement. The ICC operates under what is called the principle 

of complementarity. This is evident from the preamble of the Statute, which explains that the 

Court’s jurisdiction ‘shall be complementary to national criminal jurisdictions’.40 This means 

that the Court is not generally able to exercise jurisdiction over persons, neither from parties 

nor non-parties, in cases where a State is ‘genuinely willing and able’41 to exercise that 

                                                 
33 Case of the monetary gold removed from Rome in 1943 (Preliminary Question), (Judgment) [1954] ICJ Rep 19. 
34 ibid 34. 
35 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 635. 
36 ibid 636. 
37 ibid. 
38 See n 6. 
39 Trial of the Major War Criminals Before the International Military Tribunal, vol 22 (Nuremberg, Germany 1948) 
466. 
40 Rome Statute Preamble, para 10. 
41 For exact wording see Rome Statute, art 17. 
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jurisdiction (ie investigate or prosecute) instead.42 The Court was not brought into existence to 

completely replace national courts in the prosecutions of international crimes. Not only would 

this be an impossible task, but it would also be pointless in cases where national judiciaries are 

willing and able to prosecute and hold fair trials.43 

 

According to the Rome Statute, the Court is not only required to defer its jurisdiction to a willing 

and able domestic court where that court is one of a State Party, but also in cases concerning 

non-party States.44 This is inferred from the language of article 17 of the Statute, which uses 

the terminology ‘a State which has jurisdiction’, not ‘a State Party with jurisdiction’.45 Article 

17 must be considered to represent the will of the negotiating States at the Rome Conference, 

insisting ‘that the Court was not to have primacy over national justice systems’.46 Moreover, 

the Office of the Prosecutor wrote in a paper in 2003 that the ‘principle of complementarity 

represents the express will of States Parties to create an institution that is global in scope while 

recognizing the primary responsibility of States themselves to exercise criminal jurisdiction’.47 

This statement strongly indicates that complementarity was something that most States wanted, 

and hence something that is considered both fair and accepted by the States Parties.  

 

Regarding SC referrals, whether the rules on complementarity still apply is a bit unclear. Ruth 

B. Philips wrote in 1999 that the vision of the ICC as a court of last resort was inherently 

problematic when considering the Statute’s rules on complementarity in cases of a SC referral, 

claiming there is an ambiguity or even complete silence as to whether the rules still apply in 

such cases.48 Considering that the two most well-known wartime tribunals established by the 

SC, the ICTY and ICTR, both were granted primacy over national courts,49 the answers to issues 

of complementarity following a SC referral to the ICC are not self-evident. It deserves to be 

mentioned that at least in one of the two resolutions referring a situation to the Court did the 

SC encourage ‘cooperation with domestic efforts’.50 According to Schabas, since the general 

rule is that the SC cannot alter the legal regime of the Court, but must stay within the parameters 

of the Statute, the logical conclusion has to be that the rules on complementarity still apply.51 

Slightly tangential, it may be suggested that, because domestic judiciaries are granted universal 

jurisdiction over the ‘core crimes’, while the ICC only can exercise jurisdiction according to 

the nationality or territoriality principles, the Rome Statute’s complementarity regime is an 

homage to the regimen more respectful of State sovereignty. The more respectful regimen here 

being the one that allows another sovereign State to adjudicate, hopefully resulting in more 

moderate political traction than would an international court do the same. 

 

                                                 
42 Akande, ‘The Jurisdiction of the International Criminal Court over  Nationals of Non-Parties’ (n 30) 647. 
43 The Board of Editors, ‘The Rome Statute: A Tentative Assessment’ in in Antonio Cassese, Paola Gaeta, and 
John R. W. D Jones, (eds), The Rome statute of the International Criminal Court: a commentary (OUP 2002) vol 
2, 1906. 
44 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 647. 
45 Rome Statute, art 17 (1) (a). 
46 William Schabas, The International Criminal Court: A Commentary on the Rome Statute (OUP 2010) 336. 
47 Paper on some policy issues before the Office of the Prosecutor, September 2003, 4 <https://asp.icc-
cpi.int/iccdocs/asp_docs/library/organs/otp/030905_Policy_Paper.pdf> accessed 2017-04-27. 
48 Ruth B. Philips ‘The International Criminal Court Statute: Jurisdiction and Admissibility’ (1999) 10 CFL 61, 

64. 
49 Statute of the International Criminal Tribunal for Rwanda, annexed to UNSC Res 955 (8 November 1994) UN 
Doc S/RES/955, art 8; Statute of the International Criminal Tribunal for the former Yugoslavia, annexed to  the 
‘Report of the Secretary-General, Pursuant to Paragraph 2 of Security Council Resolution 808 (1993)’ (3 May 
1993) UN Doc S/25704, art 9. 
50 UNSC Res 1593 (31 March 2005) UN Doc S/RES/1593, para 4. 
51 Schabas (n 46) 301. 
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Not only is the ICC obligated to defer jurisdiction in cases where other States are genuinely 

willing and able to investigate, but the Statute also contains provisions that allow States, be they 

a party or non-party, to challenge the jurisdiction of the Court at multiple stages of the 

proceedings.52 The key provisions here are articles 18, 19, and 82 of the Statute. 

 

2.3 Delegation of Jurisdiction Between States 

2.3.1 Territorial Jurisdiction 

Although a State is considered being able by the inherent powers of State sovereignty to 

exercise jurisdiction over situations occurring on its territory, regardless of the nationality of 

the person,53 there are conflicting views as to whether a State can legitimately confer or delegate 

jurisdiction to another sovereign State.54 

 

There appears to be situations where it is uncontested that a State may delegate its territorial 

jurisdiction to another State. One example is the European Convention on the Transfer of 

Proceedings in Criminal Matters,55 which allows for delegated territorial jurisdiction in cases 

where the State of nationality consents.56 What is not as certain, according to Morris, is whether 

this kind of delegation is permitted absent consent by the State of nationality. She concedes that 

the wording of that convention does not explicitly preclude jurisdiction absent consent, but that 

no such situation has yet (writing in 2001) manifested itself, and should that happen, ‘that state 

of nationality might well protest the prosecution as an invalid exercise of jurisdiction’.57 

 

Akande opines that an argument that State delegation of criminal jurisdiction without consent 

is unlawful, fails to account for the fact that many treaties allow for this to happen.58 He 

dismisses the arguments of both Morris and Scharf when they are discussing whether delegation 

of universal jurisdiction is lawful, and does this for an interesting reason. He believes such 

arguments miss the point, because the jurisdiction of the ICC is not based on the universality 

principle, but on the consent of ‘either the state of territoriality or the state of nationality’. 59 

This is not only objectively true, but reiterated by a number of scholars, one of them being 

Gennady Danilenko, who claims that even if the assertion that the Rome Statute created a 

regime of universal jurisdiction, that would not undermine the legitimacy of the ICC.60 Akande 

furthermore argues that, with regard to the terrorism treaties discussed by Scharf and Morris, 

under none of them ‘is the consent of the state of nationality of the offender (be it a party or a 

non-party) required for the prosecution by a state of custody or a state with primary 

jurisdiction’.61 He claims that thus far (writing in 2003), ‘no state has hitherto taken the view 

that states may not delegate their jurisdiction to other states without the consent of the state of 

nationality’.62  

 

                                                 
52 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 648. 
53 Schabas (n 46) 286. 
54 Morris, Scharf and Akande are those most accounted for in this paper. 
55 CoE European Convention on the Transfer of Proceedings in Criminal Matters (adopted 15 May 1972, entered 
into force 30 March 1978) ETS No 073. 
56 Morris (n 20) 44. 
57 ibid. 
58 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 622. 
59 ibid 623. 
60 Danilenko, ‘ICC Statute and Third States’ (n 12) 1878. 
61 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 623. 
62 ibid 624. 
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A more explicit example of delegation of jurisdiction can be found in one EU Council 

decision,63 which ‘permits any EU member to exercise jurisdiction over acts of terrorism 

committed on the territory of other EU members’.64 Regarding the European Convention on the 

Transfer of Proceedings in Criminal Matters, Scharf believes it ‘does in fact permit transfer of 

proceedings in the absence of the consent of the state of nationality’.65 

 

Akande concludes his point on State-to-State delegation with an affirmative stance that 

delegation of jurisdiction is lawful even without the consent of the State of nationality, and even 

if that national belongs to a third State. He writes:  

 

In fact there are very few states (if any) that are not party to at least one treaty which 

involves a delegation of criminal jurisdiction to another state. States have been 

particularly willing to delegate jurisdiction in respect of crimes deemed to be of concern 

to the international community and where broad jurisdictional measures are needed to 

prevent and repress those crimes.66 

 

2.3.2 Universal Jurisdiction 

One view prevalent in international law is that delegation of jurisdiction through treaty, the 

provisions of which might affect non-parties, is not a legitimate way of conferral.67 Backing up 

this argument is the notion flowing from VCLT article 34, according to which treaties cannot 

create obligations upon third States, otherwise known as the Latin principle pacta tertiis nec 

nocent nec prosunt.  

 

Now, the counterargument to this is that a treaty providing States with jurisdiction over non-

nationals is not really creating obligations for the State of those non-nationals, but is simply a 

reiteration of State sovereignty; States asserting their domestic substantive and procedural rules 

over persons present on their territory, including such rules arising from treaties.68 Furthermore, 

according to Danilenko, ‘the pacta tertiis principle does not mean that treaties may not have 

certain indirect effects on non-Party States’.69 

 

Moreover, to fully believe in an argument that a treaty cannot confer jurisdiction to another 

State seems to be difficult to square with a consequent view of reality, since there are numerous 

treaties allowing for (and sometimes urging) jurisdiction to be delegated in this way. Some 

examples are: several of the 1949 Geneva Conventions,70 the 1973 Internationally Protected 

                                                 
63 2002/584/JHA: Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender 
procedures between Member States - Statements made by certain Member States on the adoption of the Framework 
Decision. 
64 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 624. 
65 Scharf (n 8) 113. 
66 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 624-625. 
67 Scharf (n 8) 98. 
68 ibid. 
69 Danilenko (n 12) 1871. 
70 A few examples: ICRC Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field (First Geneva Convention) (adopted 12 August 1949, entered into force 21 October 
1950) 75 UNTS 31, art 49; ICRC Geneva Convention for the Amelioration of the Condition of Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea (Second Geneva Convention) (adopted 12 August 1949, 
entered into force 21 October 1950) 75 UNTS 85, art 50; ICRC Geneva Convention Relative to the Treatment of 
Prisoners of War (Third Geneva Convention) (adopted 12 August 1949, entered into force 21 October 1950) 75 

UNTS 135, art 129. 
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Persons Convention,71 and the 1984 Torture Convention,72 to name a few. These treaties all 

allow States Parties to exercise jurisdiction over persons of any nationality, Treaty Party or 

not.73 

 

The 1948 Genocide Convention,74 is another example of a treaty establishing universal 

jurisdiction.75 With regard to this convention the ICJ has stated that the rights and obligations 

enshrined therein are erga omnes, and that ‘the obligation each State thus has to prevent and to 

punish the crime of genocide is not territorially limited by the Convention’.76 Danilenko wrote 

some fifteen years ago, that although actual prosecutions based on universality were at the time 

limited, there were still some State practice of it, mentioning inter alia the Eichmann,77 

Demjanjuk,78 and Regina v Finta cases.79 In the Eichmann case, the Israeli Supreme Court held 

that it was entitled to try the appellant pursuant to the principle of universal jurisdiction.80 In 

the Demjanjuk case, a US Court of Appeals noted that when proceeding along the jurisdictional 

premises of universality, neither the location where the crime took place, nor the nationalities 

of the offenders or victims, were significant.81 In the Regina v Finta case, the Canadian Supreme 

Court held that the universality principle permitted the exercise of jurisdiction over acts 

committed by anyone anywhere, if the offence constituted an attack on the international legal 

order.82 Danilenko concludes, that because international law clearly recognises the principle of 

universality in connection with the crimes incorporated in the Rome Statute, ‘third States are 

hardly in a position to argue that the ICC’s jurisdictional arrangement is something extra-

ordinary’.83 

 

2.4 Delegation of Jurisdiction to an International Tribunal 

2.4.1 Territorial Jurisdiction 

It is not impossible to argue that the jurisdictional scope of the ICC in theory actually is 

unlimited. To elaborate, the Court has jurisdiction over crimes perpetrated by non-party 

nationals on the territory of a State Party, and also over crimes committed by State Party 

nationals on the territory of a non-party State. However, when discussing non-party nationals, 

naturally the only interesting regime is that of territoriality. The fundamental assumption in this 

respect is that ‘when a non-party national is prosecuted before the ICC for crimes committed 

on the territory of a state that consents to ICC jurisdiction, the ICC exercises territorial 

                                                 
71 UNGA Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
including Diplomatic Agents (adopted 14 December 1973, entered into force 20 February 1977) 1035 UNTS 167, 

art 3. 
72 UNGA Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 
10 December 1984, entered into force 6 June 1987) 1465 UNTS 85, art 7. 
73 Scharf (n 8) 99. 
74 UNGA Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, 
entered into force 12 January 1951) 78 UNTS 277. 
75 Danilenko (n 12) 1878. 
76 Application of the Convention on the Prevention and Punishment of the Crime of Genocide, (Preliminary 
Objections), (Judgment) [1996] ICJ Rep 595, 616. 
77 Attorney General of Israel v Eichmann (Supreme Court of Israel, 1962), 36 ILR 277 [Secondary reference from 
Danilenko (n 12) 1879] (Eichmann). 
78 Demjanjuk v Petrovsky, 776 F.2d 571 (6th Cir. 1985), cert. denied 475 US 1016 (1986) [Secondary reference 

from Danilenko (n 12) 1879] (Demjanjuk). 
79 Regina v Finta (Supreme Court of Canada, 1994), 104 ILR 285 (1997) [Secondary reference from Danilenko (n 
12) 1879] (Regina v Finta). 
80 Eichmann (n 77) 304. 
81 Demjanjuk (n 78) 582–83. 
82 Regina v Finta (n 79) 287. 
83 Danilenko (n 12) 1879. 
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jurisdiction that is delegated to the Court by the territorial state’.84 Therefore, it is necessary 

and relevant to investigate what precedent exists for State delegation of territorial jurisdiction 

to an international tribunal, and additionally, whether this can be done without the consent of 

the defendants State of nationality. Akande describes an international tribunal as a judicial body 

‘that is (i) established by an international agreement or some other international instrument … 

and (ii) usually, though not necessarily, operates in relation to more than one state’.85 That is 

also the description that will be endorsed in this paper.  

 

If there are equivocal points of view as to whether a State may delegate territorial jurisdiction 

to another State without the consent of the State of nationality of the person, care should be 

taken about any statement regarding the legality of such delegation to an international tribunal. 86 

According to Morris, no such precedent exists, and when considering the main international 

tribunals in recent history, none of them based their jurisdiction on delegated territoriality.87  

 

Apart from the fact that there appears to be no precedent for this kind of delegation, there could 

be other legally significant reasons why States might object to this kind of delegated 

jurisdiction. For one, the consequences that arise from State-to-State delegation are not the same 

as those arising from delegation to an international tribunal.88 The heightened political impact 

of judgments, the deflated role of domestic jurisdictions in shaping the law, and the ‘diminished 

availability of compromise outcomes in interstate disputes’, are but some of the potential 

consequences arising from such a delegation.89 Morris holds that ‘it does not appear that the 

customary international law of territorial jurisdiction, as that law has evolved through State 

practice and opinio juris, has entailed the option of the delegation of territorial jurisdiction to 

an international court’.90 

 

In his examination, Akande holds that State-to-State delegation of criminal jurisdiction is 

lawful, but asks himself the question if such delegation turns unlawful if instead delegated to 

an international tribunal.91 As just mentioned, Morris holds that this kind of delegation is 

unlawful because the consequences of judgments from an international tribunal are 

fundamentally different from judgments of domestic courts; those former decisions carry more 

weight and have significantly higher political impact than the latter decisions.92 The substance 

of this discussion will however be found under the next heading. 

 

2.4.2 Universal Jurisdiction 

One of the earliest precedents showcasing a collective action of delegating ‘a mix of territorial 

and universal jurisdiction to an international criminal court’ is the example of the post WWII 

Nuremberg International Military Tribunal.93 There are some voices claiming that the 

Nuremberg IMT maybe was not really an international tribunal, but any lengthy discussion 

about that topic is beyond the scope of this paper. Suffice it to say that there are some legitimate 

claims to show that it was indeed an international tribunal. For one it was established by a 

                                                 
84 Morris (n 20) 43. 
85 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 627. 
86 Morris (n 20) 45. 
87 ibid. 
88 ibid. 
89 ibid. 
90 ibid. 
91 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 625. 
92 ibid. 
93 Scharf (n 8) 103. 
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plurality of States, and secondly, the sixth article of its Charter enabled jurisdiction over persons 

from a plurality of nations.94  

 

Probably the most popular argument for why the Nuremberg IMT set a precedent for the 

delegation and exercise of criminal jurisdiction over non-nationals, is the oft quoted passage 

from one of the judgments of the tribunal: 

 

The Signatory Powers created this Tribunal, defined the law it was to administer, and 

made regulations for the proper conduct of the trial. In doing so, they have done together 

what any one of them might have done singly; for it is not to be doubted that any nation 

has the right thus to set up special courts to administer law.95 

 

It is not difficult to see how this paragraph can be interpreted as precedent for delegating 

jurisdiction to an international tribunal. These immediately above-mentioned phrases: ‘they 

have done together what any one of them might have done singly’, and ‘it is not to be doubted 

that any nation has the right thus to set up’, are not difficult to interpret as allowing universal 

jurisdiction and delegation of jurisdictional powers to an international judiciary.  

 

Professor Morris argues however that the Nuremberg IMT cannot be considered a precedent 

for the collective exercise of universal jurisdiction. She invokes another paragraph from the 

judgment of the Tribunal, the one immediately preceding the aforementioned:  

 

The making of the Charter was the exercise of the sovereign legislative power by the 

countries to which the German Reich unconditionally surrendered; and the undoubted 

right of these countries to legislate for the occupied territories has been recognised by the 

civilized world.96  

 

It is interesting how two immediately consecutive paragraphs of a judgment can contribute to 

two completely different views on the precedent of jurisdiction. Morris uses this paragraph to 

support her argument ‘that the Nuremberg tribunal, having acted with the consent of the Allies, 

acted with the consent of the effective sovereign of the defendants’ state of nationality’.97 By 

this she means that the Nuremberg Tribunal cannot be used as an example of States delegating 

jurisdiction over nationals of third States to an international tribunal without the consent of that 

third State; this is so, because in this scenario, consent was not lacking. Akande states that since 

there are such differing views about how to interpret the creation and jurisdiction of the 

Nuremberg Tribunal, it cannot be used as a certain precedent for State delegation of criminal 

jurisdiction without the consent of the State of nationality.98 

 

Furthermore, according to Morris, the ‘theory of delegated universal jurisdiction as a basis for 

ICC jurisdiction’ presents a number of difficulties.99 For one, she argues that the ICC’s 

jurisdiction seems to extend to crimes not customarily entitled to universal jurisdiction. The 

example here being that under article 8 (war crimes) of the Rome Statute, the ICC gains subject 

matter jurisdiction over ‘conscription of child soldiers’, which was prohibited under Protocol I 

                                                 
94 Charter of the International Military Tribunal - Annex to the Agreement for the prosecution and punishment of 

the major war criminals of the European Axis (‘London Agreement’) (adopted 8 August 1945), art 6. 
95 Trial of the Major War Criminals Before the International Military Tribunal, vol 22 (Nuremberg, Germany 1948) 
461. 
96 ibid. 
97 Morris (n 20) 40. 
98 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 628. 
99 Morris (n 20) 28. 
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to the 1949 Geneva Conventions, and is not subject to universal jurisdiction.100 However, she 

does not dwell on this point very long, but almost dismisses it as a minor issue in comparison 

to other problems. The second, and more pressing problem according to Morris, is whether the 

universal jurisdiction of States is delegable to an international tribunal. 

 

She argues that attached to such a delegation is a significance that is overlooked by many:  

delegation of jurisdiction to an international tribunal has very different implications for 

individual States and their interests than delegation to another State, which is why those two 

concepts cannot be considered equivalent.101 She claims that States generally value different 

diplomatic methods of dispute settlement than compulsory adjudication, and that States have 

legitimate reasons to be more concerned about the political impact international rulings might 

have for them.102 A further reason is the risk of an international tribunal shaping the law. 

Because international tribunals generally produce stronger precedents, the chance of them 

forming the international law in a specific field is much greater than would a national court rule 

on the matter. This in turn is something many States might be sceptical to and uncomfortable 

with.103 She further holds that precedents set by the ICC will not be subject to domestic revision 

by State Party legislation, as is the case in municipal systems. In the case of the ICC ‘getting it 

wrong’ there is no ‘safety valve’, or other procedure in place able to correct flawed 

judgments.104 Morris does not find it hard to believe that States might want to remain better in 

control of their own systems than the ICC model would enable them. Because  

 

the consequences and implications of ICC jurisdiction are materially different from those 

of national jurisdiction … the customary international law of universal jurisdiction should 

not be quickly presumed to entail the delegability of that jurisdiction from states to an 

international court.105 

 

Akande responds to this by conceding that there are reasons why States may object to 

international tribunals touching upon their interests, eg the potential embarrassment resulting 

from a ruling that directly or indirectly criticises a State’s official conduct.106 He firmly holds 

however, that such hypothetical embarrassment cannot ipso facto result in the incompetence of 

international tribunals. He holds that ‘the fact that the decision of an international court implies 

that a state may have acted unlawfully does not mean that there has been a violation of the 

principle of consent or of the Monetary Gold doctrine’.107  

 

While the ICC’s jurisdiction over non-party nationals is based on territoriality, the crimes 

covered by the Rome Statute are considered encompassed by the principle of universality. 108 

For a mere handful of crimes, international law encourages and sometimes requires all States 

to exercise universal criminal jurisdiction; the effective combat of these crimes require as wide 

a prosecutorial basis as possible, and is of direct interest to the international community as a 

whole.109 Akande has passionate views on this subject, claiming ‘it would be extraordinary and 

incoherent if the rule permitting prosecution of crimes against the collective interest by 

                                                 
100 ibid. 
101 ibid 29. 
102 ibid 30. 
103 ibid. 
104 ibid 33. 
105 ibid. 
106 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 625. 
107 ibid. 
108 ibid 626. 
109 ibid. 
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individual states … simultaneously prevented those states from acting collectively in the 

prosecution of these crimes’.110 He insists that the natural assumption, flowing from States 

exercising universal jurisdiction for the proliferation of the collective community, must be that 

they should be encouraged rather than discouraged, to act collectively for the sake of that same 

goal.111 

 

The content of custom is also of central importance to Morris’ argument. One must ask the 

question whether State delegation of jurisdiction is established through custom or whether it as 

a concept entails ‘an innovation beyond the customary meaning of universal jurisdiction’.112 

Morris argues that ‘State practice relating to the exercise of criminal jurisdiction by an 

international court has been limited’.113 

 

The ICTY and ICTR are viewed by some as examples of State-delegated universal jurisdiction 

to an international tribunal. Morris however argues that the jurisdiction and creation of those 

tribunals should be viewed as emanating from the powers of the Security Council acting under 

Chapter VII of the UN Charter, and that ‘[n]either tribunal has invoked delegated universal 

jurisdiction or any other form of universal jurisdiction as the basis of its jurisdiction’.114 She 

further holds that the post WWII tribunals of Tokyo and Nuremberg did not base their 

competence on delegated universal jurisdiction, but instead ‘based their jurisdiction on the 

consent of the state of nationality of the defendants’.115 She recognises that, while evidently 

different views exist regarding the matter, ‘the Nuremberg tribunal, having acted with the 

consent of the Allies, acted with the consent of the effective sovereign of the defendants’ State 

of nationality’.116 Morris concludes that because there seems to be no evidence in State practice 

of delegation of universal jurisdiction to an international court, the ICC’s jurisdiction regarding 

non-party nationals cannot be considered legitimate.117 

 

Regarding the international criminal tribunals, Akande claims there are several reasons why the 

ICTY’s jurisdiction over FRY nationals establishes precedent for treaty based jurisdiction over 

nationals of States not party to the treaty.118 First of all, since the FRY was not a party to the 

UN at the time of the establishment of the ICTY, the tribunal’s exercise of jurisdiction over 

FRY nationals cannot be said to be based on consent.119 Secondly he argues that there appears 

to be nothing that prohibits the SC ‘to establish a tribunal which operates in relation to nationals 

of non-UN members’, and that ‘as long as there was territorial jurisdiction, questions of 

nationality are irrelevant’.120 Finally he argues that several States that supported the ICTY’s 

jurisdiction over nationals of the FRY did not consider it a UN member, and were also aware 

of the fact that it did not consent to the tribunal’s jurisdiction.121 According to Akande, adding 

these arguments together shows that States have ‘accepted that a treaty-based international court 

could exercise jurisdiction over nationals of non-parties’.122 

                                                 
110 ibid. 
111 ibid. 
112 Morris (n 20) 35. 
113 ibid. 
114 ibid 36. 
115 ibid 37. 
116 ibid 40. 
117 ibid 43. 
118 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 629. 
119 ibid 629-30. While the ICTY found the FRY to be a member of the UN, Akande contests this in his article. 
120 Akande, ‘The Jurisdiction of the International Criminal Court over Nationals of Non-Parties’ (n 30) 630. 
121 ibid. 
122 ibid 631. 
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Akande further mentions the Special Court for Sierra Leone, the Rhine Navigation Mannheim 

Convention of 1868, and the Caribbean Court of Justice, and exemplifies why those constitute 

precedents of State delegation of jurisdiction to an international court, exercised over nationals 

of non-parties.123 He holds that, in toto, the precedents discussed provide evidence that State 

delegation of jurisdiction, either to another State, or to an international tribunal, and 

consequentially that State’s or tribunal’s exercise of such jurisdiction over nationals of non-

parties without the consent of that specific State, cannot be considered unlawful .124 He 

concludes that this: 

 

points to a general acceptance of the lawfulness of delegating criminal jurisdiction. This 

is particularly so in cases of delegation of universal jurisdiction where important 

principles support the rights of states to act collectively for the protection of interests of 

the international community as a whole.125 

 

To conclude, according to Danilenko: 

 

There is no doubt that all States have a sovereign right to determine how to exercise their 

jurisdiction over crimes committed on their own territory or their recognized jurisdiction 

over crimes of universal concern[.] … [N]on-Member States have no legal ground to 

object to the legitimate transfer of existing national powers of Member States to an 

international judiciary, in particular their power to exercise jurisdiction over grave 

international crimes.126 

 

2.5 Concluding Remarks 
In this chapter, it has been shown that there exists a multitude of different opinions in academic 

discourse as to whether delegation of jurisdiction is lawful or not. Views for and against the 

legality have been presented and contrasted against each other in an attempt to create a coherent 

and easily graspable discussion. Anyone of the view that the legality of delegation is 

unquestionable and self-evident probably needs to re-evaluate their stance after reading this 

section. While the information presented here have been to a greater extent in favour of legality, 

the arguments against cannot be automatically discarded, and they definitely deserve a closer 

look before reaching any conclusion about their validity and argumentative weight. It is 

however the view of the author that when compiling the different views presented above, the 

majority of the information points to the fact that delegation of jurisdiction to an international 

tribunal must be considered lawful. 

3 Dissecting the Rome Statute 

3.1 Articles 12 and 13 
Article 12 of the Rome Statute possesses a few traits that are relatively uncommon in 

international law. First, simply by acceding to, or ratifying the Rome Statute, a State accepts 

the jurisdiction of the Court.127 This constitutes a somewhat different approach compared to 

other international law instruments, which generally have adopted what could be called an ‘opt-

                                                 
123 ibid 631-33. 
124 ibid 633. 
125 ibid 634. 
126 Danilenko (n 12) 1874. 
127 William Schabas, The International Criminal Court: A Commentary on the Rome Statute (OUP 2010) 284. 
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in regime’.128 A few examples that can be mentioned in this respect are, the International Court 

of Justice, the International Tribunal on the Law of the Sea, and the WTO dispute settlement 

system, which all provide greater continuous discretion for the States Parties to a dispute.129 

Second, and of utmost importance to this paper, is that the ICC has a hypothetical universal 

jurisdictional reach. This can be found through Rome Statute article 12 (2), which reads:  

 

In the case of article 13, paragraph (a) or (c), the Court may exercise its jurisdiction if one 

or more of the following States are Parties to this Statute or have accepted the jurisdiction 

of the Court in accordance with paragraph 3: 

(a) The State on the territory of which the conduct in question occurred or, if the crime 

was committed on board a vessel or aircraft, the State of registration of that vessel or 

aircraft; 

(b) The State of which the person accused of the crime is a national.130 

 

This provision speaks a relatively clear language. The jurisdiction of the Court is based upon 

territoriality or nationality. Although both of those bases of jurisdiction may coincide, it is not 

a requirement that both need to be fulfilled for the Court to be able to exercise jurisdiction. This 

means that the Court has jurisdiction over State Party nationals in whatever territory they may 

be found, and also over any persons (belonging to a State Party or not) alleged to have 

committed any of the incorporated crimes on the territory of a State Party. To be explicitly clear, 

‘the Court has jurisdiction over crimes committed on the territory of States Parties, regardless 

of the nationality of the offender’.131 As long as the territorial condition is being fulfilled, the 

nationality is no longer a sine qua non.132 In national jurisdictions, the concept of territorial 

jurisdiction often includes crimes which in some way affects the territory of a State. In the realm 

of international crimes and the jurisdiction of the ICC, the same might be true, where for 

example a group of genocidaires conspires their plan outside the territory where the actual crime 

is to take place.133 

 

In addition to State Party referrals and proprio motu investigations through article 13 (a) and 

(c) respectively, article 13 (b) allows the Security Council to refer situations to the Court. 134 

Through this procedure, the territoriality and nationality regimes ordinarily restricting the Court 

no longer apply, enabling it to exercise jurisdiction over territories that have not acceded to the 

Rome Statute.135 This is evidence that the jurisdiction of the Court is theoretically unlimited in 

                                                 
128 ibid. 
129 Madeline Morris, ‘High Crimes and Misconceptions: The ICC and Non-Party States’ (2001) 64 Law and 
Contemporary Problems 13, 19. 
130 The rest of the article reads: ‘(1) A State which becomes a Party to this Statute thereby accepts the jurisdiction 
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Party to this Statute is required under paragraph 2, that State may, by declaration lodged with the Registrar, accept 
the exercise of jurisdiction by the Court with respect to the crime in question. The accepting State shall cooperate 
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131 Schabas (n 127) 284-85. 
132 Stéphane Bourgon, ‘Jurisdiction Ratione Loci’ in Antonio Cassese, Paola Gaeta, and John R. W. D Jones, 
(eds), The Rome statute of the International Criminal Court: a commentary (OUP 2002) vol 1, 564. 
133 Schabas (n 127) 285. This would amount to the crime of ‘conspiracy to commit genocide’ in accordance with 
Rome Statute articles 6 and 25 (d). 
134 The relevant parts of article 13 in this scenario reads: ‘The Court may exercise its jurisdiction with respect to a 
crime referred to in article 5 in accordance with the provisions in this Statute if: … (b) A situation in which one or 
more of such crimes appears to have been committed is referred to the Prosecutor by the Security Council acting 
under Chapter VII of the Charter of the United Nations …’. 
135 This cannot however be inferred from the Statute, which appears to be silent on the issue; rather it is inferred 
from the two resolutions by which the SC has, to date, referred situations to the Court (Resolutions 1593 (2005) 

and 1970 (2011)), which both concerned, at the time of conferral, non-party States.  
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some instances. What needs to be remembered is however, that in order to refer a situation to 

the Court, the SC must act under Chapter VII of the UN Charter, meaning it has to act with an 

intention to protect international peace and security.136 This procedure requires a majority vote 

of at least nine members in favour (out of fifteen), and is also subject to a veto-right of the 

permanent members, ensuring that no resolution (or referral) is passed where consensus is 

lacking.137 However, while it may not be self-evident to reconcile even a total consensus in the 

SC with the legitimacy of this kind of referral, the legitimacy may actually be based on consent. 

When the States Parties to the UN agreed to sign and accede to the UN Charter (something the 

vast majority of the world’s States have done), they consented to the obligation to comply with 

its provisions, including any SC decisions and resolutions arising from Chapter VII.138 If we 

argue along these lines, SC referrals only become problematic in cases concerning States not 

parties to either the UN or the Rome Statute, which at the time of writing is less than a handful 

of the world’s recognised sovereign States.139 

 

Another interesting twist regarding article 39 of the UN Charter would be to argue that a threat 

to the international peace and security amounts to the same level of severity as does the ‘core 

crimes’ of international law, hence activating, or resulting in, the universal jurisdiction of 

individual States. However, rather than endorsing such a stance, the international community 

appears to be rather sceptical of such an interpretation. A prime example here being a statement 

from the Kenyan representative, discussing the application and scope of universal jurisdiction 

during the seventieth session of the General Assembly. His words were paraphrased in the 

records: 

 

[T]he divergence of views among States was a sign that, if it was not carefully defined 

and regulated within the acceptable norms of international law, the unilateral application 

of universal jurisdiction by States could be subject to abuse and might become a threat to 

the international peace and security.140 

 

This wording gives the impression that rather than something that can be used to battle a threat 

to the international peace and security, universal jurisdiction may itself prove to be just such a 

threat, if arbitrarily used over situations or cases outside the scope of international consensus.  

 

 

 

 

 

                                                 
136 Charter of the United Nations, (adopted 26 June 1945, entered into force 24 October 1945) 59 Stat 1031, TS 
993, 3 Bevans 1153, art 39. 
137 ibid art 27. 
138 ibid art 25. 
139A comparison between the States Parties to the Rome Statute, the UN Member States, and the list of sovereign 
States compiled by the US State Department, shows that the only sovereign States not party to neither the UN nor 
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140 UNGA Sixth Committee (70th Session) ‘Summary record of the 12 th meeting’ (5 November 2015) UN Doc 
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3.2 Article 27 
Article 27 regards two separate, but very intertwined concepts of international law. The article 

reads: 

 

1. This Statute shall apply equally to all persons without any distinction based on official 

capacity. In particular, official capacity as a Head of State or Government, a member of 

a Government or parliament, an elected representative or a government official shall in 

no case exempt a person from criminal responsibility under this Statute, nor shall it, in 

and of itself, constitute a ground for reduction of sentence.  

2. Immunities or special procedural rules which may attach to the official capacity of a 

person, whether under national or international law, shall not bar the Court from 

exercising its jurisdiction over such a person. 

 

The first paragraph concerns the irrelevance of official capacity, while the second paragraph 

concerns the renunciation of immunities of Heads of State of States Parties.141 The two concepts 

are different, but so intertwined that they are sometimes mixed up and confused to be one and 

the same thing, even by some international tribunals.142 The first paragraph of the article 

explicates that, before the ICC, a person cannot invoke the defence that he or she acted in an 

official capacity, ie on behalf of the State, while carrying out the illegal conduct under 

examination. One can trace the ancestry of this provision back to the Charter of the International 

Military Tribunal, and the 1948 Genocide Convention amongst others.143 The denial of defence 

of official capacity under paragraph 1 includes not only Heads of State, but also members of 

government, other elected representatives, and government officials.144 The provision applies 

not only to officials holding de jure authority, but also extends to those exercising de facto 

authority.145  

 

The second paragraph of the article is without precedent in international law, and concerns the 

immunities of Heads of State and other senior officials that exists by virtue of customary 

international law.146 It does not appear to be any doubts that article 27 (2) removes the 

immunities of Heads of State of States Parties, but the issue whether it also applies to Heads of 

State of non-party States is less certain.147 Because this kind of immunity flows from customary 

law, and not national legislation, this provision only bind States that ratify or accede to the 

Rome Statute; it cannot deprive third States of such rights.148 It would be contrary to both 

customary law and the Vienna Convention on the Law of Treaties if it was otherwise.149 Neither 

does the provision apply to those enjoying immunity deriving from the Charter of the United 

Nations, which is lex superior to the Rome Statute.150 In the Negotiated Relationship 

Agreement between the International Criminal Court and the United Nations, article 19, the 
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United Nations vows to do its best to waive any such immunities, should they bar the Court 

form exercising its jurisdiction effectively.151 

 

The only exception where the Court can exercise jurisdiction over an incumbent Head of State 

of a non-signatory State seems to be if the situation is being referred by the SC. The Pre-Trial 

Chamber held in its decision on the arrest warrant of Al Bashir ‘that the current position of 

Omar Al Bashir as Head of State of a State which is not a party to the Statute, has no effect on 

the Court’s jurisdiction over the present case’,152 seemingly implying that a SC referral 

overrides even customary rules on immunity.153 This view is supported in a later paragraph, 

where the Chamber states: 

 

by referring the Darfur situation to the Court, pursuant to article 13(b) of the Statute, the 

Security Council of the United Nations has also accepted that the investigation into the 

said situation, as well as any prosecution arising therefrom, will take place in accordance 

with the statutory framework provided for in the Statute.154  

 

The gist of the Chamber’s argument is this: when referring a situation to the Court, the SC 

cannot expect the Court to act, insofar as its rules and procedures sufficiently cover the issue, 

according to anything but its own Statute. This reasoning seems to be based upon an assumption 

that article 27 (2) applies even to Heads of State of non-party States, simply because it textually 

does not say otherwise.155 This is a doubtful interpretation of the provision, and care should be 

taken remembering the content of the previously mentioned VCLT article 34. Any argument of 

implied removal of immunity should be critically assessed, since, as a general rule, the SC has 

no authority to alter the rules encompassed in the Statute when referring a situation to the 

Court.156 It would be extremely dysfunctional should a SC referral create a different legal 

regime than a proprio motu investigation or State Party referral; hence a SC referral should not 

alter the rules contained in article 27 (2).157 Drafting Resolution 1593 (2005) (through which it 

referred the situation in Darfur to the Court, and which enabled the Court to issue an arrest 

warrant of Al Bashir) with that intention and to that effect, the SC would be acting ultra vires.158 

 

Gaeta argues that the Chamber, in motivating its decision, ignored one crucial point. When 

referring to the provisions enshrined in article 27, it failed to account for the fact that those 

provisions are only applicable with respect to nationals of States Parties, unless those enshrined 

principles correctly reflects customary international law.159 The Chamber on all four of its 

arguments seemingly ignored the question whether article 27 reflects the immunity rules found 

in custom. In its last argument, which have been briefly accounted for above, the issue is not 

(in Gaeta’s view) whether the SC believed the Court would act in accordance with its statute, 

but whether ‘by way of Security Council referral, the rules contained in the Statute could be 

applied to states not parties to it, to the extent that those rules are binding only qua treaty 
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rules’.160 She most certainly believes in a negative answer to that question, and she rejects the 

arguments put forward by the Pre-Trial Chamber justifying the irrelevance of Al Bashir as a 

Head of State of a non-party State.161 She does however believe that article 27 (2) can be applied 

to nationals of non-party States for the simple reason that the ‘provision merely restates an 

existing principle of customary international law’.162 Thus, Gaeta opines article 27 (2) applies 

even to Heads of State of non-party States, because it codifies rules of customary international 

law.  

 

3.3 Article 98 
Article 98 is twofold, just like article 27. Paragraph 1 concerns State or diplomatic immunity, 

and paragraph 2 concerns obligations under international agreements. The article reads: 

 

1. The Court may not proceed with a request for surrender or assistance which would 

require the requested State to act inconsistently with its obligations under international 

law with respect to the State or diplomatic immunity of a person or property of a third 

State, unless the Court can first obtain the cooperation of that third State for the waiver 

of the immunity. 

2. The Court may not proceed with a request for surrender which would require the 

requested State to act inconsistently with its obligations under international agreements 

pursuant to which the consent of a sending State is required to surrender a person of that 

State to the Court, unless the Court can first obtain the cooperation of the sending State 

for the giving of consent for the surrender. 

 

The purpose of the article is to explicate when a State is exempt from its obligations of 

cooperating with the Court. The article is now considered among the most controversial within 

the Statute, albeit only receiving moderate attention during the drafting process.163 It should 

flow from the first part of the article that it is inapplicable with respect to the immunities of the 

requested State, insofar as that State is a State Party to the Rome Statute, confirmed in 

furtherance by the previously mentioned article 27 (2).164 However, while article 27 (2) 

recognises the existence of immunity both under national and international law, article 98 (1) 

recognises only immunities under international law.165 

 

The second paragraph of article 98 is maybe more relevant to this paper, since it is regarding 

this provision the infamous ‘article 98 agreements’ have been created. The language of the 

provision seems to suggest that what is meant to be covered are certain specific agreements, 

known as Status of Forces Agreements (SOFA’s).166 However, a subject of debate is whether 

it applies only to agreements already existing at the time of entry into force of the Statute, or 

whether freshly drafted, ex post facto agreements, are also covered. A grand subject of 

discussion is also, notwithstanding the fact that most States refute this notion, whether this 

provision can be stretched to include not only personnel and officials normally covered by 

SOFA’s, but also all other citizens of a certain State.167 In this respect it serves purpose to 

mention that the US during the drafting process of the Statute, wanted to include a provision 
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requiring the Court to obtain both the consent of the State of nationality and the territorial State, 

in all cases where a situation was referred by a State Party, or before a proprio motu 

investigation could begin.168 Scholarly opinion on this subject suggests that the US has a 

misconceived notion that a State has exclusive jurisdiction, absent consent, over its nationals, 

wherever in the world they may be found.169 This will be further explored in the next chapter.  

 

3.4 Concluding Remarks 
A person with experience in international law might find this statement obvious and redundant, 

but to a layman it may be of serious importance: a prima facie screening of the Rome Statute 

does not sufficiently elucidate its inextricable nature. If one does not look at the Statute in its 

entirety, one will not find the immense complexity of it. A brief layman’s look would not expose 

the fact that certain provisions need to be complemented by subsequent ones, and that the 

seeming clarity and simplicity of the earlier provisions not necessarily remain so in the light of 

later ones. To truly understand the jurisdictional scope of the Statute, it does not suffice to look 

at the purely jurisdictional provisions, but one must go beyond those, to see how the provisions 

complement each other. 

 

Even distinguished scholars are perplexed by the Statute and its provisions. Akande has stated 

that there is a tension between the articles 27 and 98 of the Statute. He presents:  

 

Thus, while Article 27 provides that a state official’s possession of international immunity 

shall not bar the ICC from exercising jurisdiction, Article 98 directs the Court not to take 

action that would result in the violation by states of their international obligations to 

accord immunity to foreign officials.170 

 

Scheffer is also of the view that the Statute at first glance seems to present clashing principles, 

but maintains that once you look closer, article 98 actually presents exceptions to the rule of 

surrender, and does not defy the purpose of the Statute.171 

 

Gaeta have also weighed in on this subject, stating that the problem arising between article 98 

(1) and 27 (2) is not an easy one, and any determination as to what extent the former narrows 

the scope of the latter requires close scrutiny.172 She adopts the position, that in order not to 

render article 27 (2) useless, the meaning of the word ‘third State’ must be interpreted to mean 

‘a State not party to the Statute’.173 It is her interpretation that,  

 

the Court’s request for arrest or transfer must be preceded by a waiver of immunity only 

in limited cases, i.e. when the requested State is legally bound, vis-à-vis a State not party 

to the Statute, to grant immunities to the accused. By contrast, if the requested state is 

legally bound, as far as immunities are concerned, towards a State Party to the Statute, 

the waiver of immunity is not necessary.174 
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She believes this interpretation is a necessary conclusion following the principle of 

effectiveness,175 thereby in a way providing article 27 (2) with its very own raison d’être.176 

4 Undermining Jurisdiction 

4.1 UN Security Council Resolutions 
There are at least two ways the United Nations Security Council can undermine or bar the 

jurisdiction of the Court. One way is by the powers vested in it by article 16 of the Rome Statute, 

which allows it, acting under Chapter VII of the UN Charter, to defer ICC investigations or 

prosecutions for a period of 12 months, with a possibility of renewal through the same 

process.177 One example of such a deferral is SC Resolution 1422.178 This route must be 

considered legitimate, since it is established in the Rome Statute and hence accepted by the 

States Parties. The other way for the SC to bar the Court’s jurisdiction is similar, but perhaps 

done in a more implicit manner, and may not be as legitimate as the former way. The SC has 

through the years adopted several resolutions in accordance with Chapter VII of the UN Charter 

that establishes peacekeeping missions, and these resolutions have been known to contain 

provisions whose legality is debateable.  

 

Operative paragraph 7 of SC Resolution 1497 (2003), concerning a peace mission in Liberia, 

reads in part: 

 

[The Security Council] [d]ecides that current or former officials or personnel from a 

contributing State, which is not a party to the Rome Statute of the International Criminal 

Court, shall be subject to the exclusive jurisdiction of that contributing State … unless 

such exclusive jurisdiction has been expressly waived by that contributing State[.]179 

 

In this resolution, two things stand out. First, no mention is given as to the legal basis upon 

which this decision supposedly rests.180 Second, the SC has here not only effectively barred the 

jurisdiction of the ICC, but also the inherent jurisdiction of sovereign States over crimes 

committed on their territory. It may be possible to argue that since the Rome Statute contains a 

provision enabling the SC to defer action by the Court, the resolution is legitimate to the extent 

it regards the ICC. Whether the same holds true regarding the barring of territorial (or universal) 

jurisdiction of States, emanating from the concept of State sovereignty, is another problem 

entirely.  

 

Operative paragraph 7 of Resolution 1497 (2003) has received fair criticism, not in regard to 

the ICC, but for the exclusivity of jurisdiction provision. The truth of the matter is that, because 

Libera was not a State Party at the time the resolution was adopted, the Court would not have 
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had jurisdiction over personnel from non-party States, even without operative paragraph 7.181 

It appears therefore that operative paragraph 7 does not intend to limit the ICC’s jurisdiction, 

but only restricts the jurisdiction of sovereign States.182 This creates a somewhat odd scenario 

in which ‘personnel of States not parties to the ICC are under the exclusive jurisdiction of their 

own national state’, whereas ‘personnel of contributing states that are parties to the ICC Statute’ 

are not.183  

 

Another resolution worth mentioning is SC Resolution 1593 (2005), through which the SC 

referred the situation in Darfur to the Court.184 Its paragraph 6 is almost identical to the 

previously mentioned paragraph 7 of Resolution 1497 (2003), and reads in part: 

 

[The Security Council] [d]ecides that nationals, current or former officials or personnel 

from a contributing State outside Sudan which is not a party to the Rome Statute of the 

International Criminal Court shall be subject to the exclusive jurisdiction of that 

contributing State … unless such exclusive jurisdiction has been expressly waived by that 

contributing State[.]185 

 

While looking very similar, this latter resolution, by also including the term ‘nationals’, seems 

to broaden the exclusive jurisdiction of the contributing State to everyone from that State, not 

only ‘current or former officials or personnel’. Moreover, it is interesting how the SC can refer 

a situation to the Court while at the same time restrict its jurisdiction over individuals from 

certain nations, as well as the jurisdiction of other States that supposedly have universal 

jurisdiction over those very same crimes.  

 

Several members of the SC had somewhat worrying thoughts about this latter resolution. The 

French representative let the Council know that he was of the opinion that the freshly adopted 

resolution (especially the provisions regarding immunities of certain personnel) obviously 

should not stand in contention with other international law obligations of States, and made clear 

that French courts would, where necessary, take a stance on this issue.186 Mr. Sardenberg, the 

(at the time) President of the SC, likewise the representative of Brazil, explicitly stated that 

operative paragraph 6 ‘recognizes the existence of exclusive jurisdiction, a legal exception that 

is inconsistent with international law’.187 The representative from the Philippines presented 

maybe the harshest critique of the resolution, stating that operative paragraph 6 was killing the 

credibility of the ICC, but ended on the point that it might be worth it, if, in Darfur, impunity 

was ended, human rights protected, and the rule of law upheld.188 

 

Furthermore, this kind of exclusive jurisdiction may be contrary to several of the previously 

mentioned 1949 Geneva Conventions. These conventions contain provisions requiring States 

Parties to seek out alleged perpetrators, suspects of any of the grave breaches contained in those 

respective conventions, and prosecute them before their own courts, regardless nationality.189  
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The SC has used the terminology ‘exclusive jurisdiction’ a total of six times when adopting 

resolutions.190 Only one of those instances (not previously mentioned) is relevant to this paper 

however. SC Resolution 1970 (2011) referring the situation in Libya to the Court, uses the same 

language in its operative paragraph 6 as the two previously examined resolutions.191 In that 

resolution, the SC decided to ‘refer the situation in the Libyan Arab Jamahiriya since 15 

February 2011 to the Prosecutor of the International Criminal Court’.192 Since Libya was not at 

the time, and still is not, a party to the Rome Statute, the resolution actually does not limit the 

standard national or territorial jurisdiction of the Court, but once again only limits the 

jurisdiction of other sovereign States. Interestingly however, the use of the wording ‘since 15 

February 2011’ seems to provide an answer to the question whether a SC referral encompasses 

acts perpetrated subsequent to the date of referral. It would be peculiar if this was not the case, 

since otherwise the referral would only cover acts perpetrated during an 11-day period (the 

Resolution was adopted 26 February 2011, hence referred that day), something which probably 

would make the referral somewhat ineffective, if not redundant. 

 

While these resolutions did not per se bar the general jurisdiction of the Court, they are 

nonetheless of problematic nature. An important observation is that Libera became a party to 

the Rome Statute on 22 September 2004. This means that, while at the time of adoption, 

Resolution 1497 (2003) did not bar the jurisdiction of the Court; considering such resolutions 

might apply beyond their date of adoption, now it may. However, while there does not appear 

to be any clear scholarly opinion on the topic to make any definitive statements, it is something 

worth mentioning. As long as these referrals concern States or territories not parties to the Rome 

Statute, there is no major clash with the ICC. However, would the SC refer a situation which 

occurred on the territory of a State Party to the Rome Statute, whilst at the same time imposing 

exclusive jurisdiction, there would be apparent problems of legality. 

 

Given the reality and wording of these provisions, these words of Gennady Danilenko seems a 

bit naïve:  

 

In addition, Article 12 provides that no consent of the territorial state or the accused’s 

state of nationality is required in all cases when a situation in which a crime appears to 

have been committed is referred to the ICC by the Security Council acting under Chapter 

VII of the UN Charter. Under this provision, the ICC will have jurisdiction even if a crime 

is committed in non-State Parties by nationals of non-State Parties.193 

 

If then, it is questioned whether these resolutions are incompatible with the Rome Statute, how 

is the conundrum solved? The answer may simply lie in UN Charter article 103, which states: 

‘In the event of a conflict between the obligations of the Members of the United Nations under 

the present Charter and their obligations under any other international agreement, their 

obligations under the present Charter shall prevail’.194 The primacy of the UN Charter can 

however only be assumed to apply as long as the SC is not acting outside its competence, ie 

ultra vires.195 

                                                 
190 UN document search database, <https://documents.un.org/prod/ods.nsf/xpSearchResultsE.xsp> accessed 2017-
04-27. 
191 UNSC Res 1970 (26 February 2011) UN Doc S/RES/1970, para 6. 
192 ibid para 4. 
193 Gennady Danilenko, ‘ICC Statute and Third States’ in Antonio Cassese, Paola Gaeta, and John R. W. D Jones, 
(eds), The Rome statute of the International Criminal Court: a commentary (OUP 2002) vol 2, 1875. 
194 Charter of the United Nations, (adopted 26 June 1945, entered into force 24 October 1945) 59 Stat 1031, TS 
993, 3 Bevans 1153, art 103. 
195 Schabas (n 180) 301. 

https://documents.un.org/prod/ods.nsf/xpSearchResultsE.xsp


26 

 

 

4.2 Article 98 Agreements 

In addition to SC resolutions, there are certain treaties that ‘may prevent the surrender to the 

ICC of some non-party nationals present on the territory of ICC parties’.196 Article 98 (2) reads:  

  

The Court may not proceed with a request for surrender which would require the 

requested State to act inconsistently with its obligations under international agreements 

pursuant to which the consent of a sending State is required to surrender a person of that 

State to the Court, unless the Court can first obtain the cooperation of the sending State 

for the giving of consent for the surrender. 

 

The provision allows States Parties, upon the territory of which a person wanted by the Court 

is present, to fulfil their obligations under certain agreements (be they bi- or multilateral), 

‘preventing the transfer of such persons to the ICC’.197 The terminology of ‘sending State’  

strongly implies that the agreements intended to be covered by the article are (the previously 

mentioned) Status of Forces Agreements. SOFA’s are agreements that ‘define the legal position 

of troops and related personnel of one state which are placed in another’.198 Article 98 has 

attracted much controversy, because right around the time of the entry into force of the Rome 

Statute, the US began negotiating bilateral non-surrender agreements with other States, 

attempting to ensure no transfer of its citizens to the ICC without its consent.199 These 

agreements explicitly states: ‘Bearing in mind Article 98 of the Rome Statute’ ,200 implying they 

were drafted under the assumption of being in accordance with that article, and hence why they 

have been termed ‘article 98 agreements’. These agreements are considered by some to be in 

contravention with international law, and maybe even with other provisions in the Rome 

Statute. There is mainly one reason for this: the wording of the agreements seems to extend the 

non-surrender of persons, to all nationals of a certain State, clearly moving beyond the 

traditional coverage of any SOFA’s.201 

 

David Scheffer, the US representative throughout the negotiations of the Rome Statute and 

present at the Rome Conference, has however clarified that the original American intent was 

not to create a provision through which States may effectively bar the jurisdiction of the ICC.202 

Seemingly blaming the unfortunate wording of the agreements on the Bush administration, he 

maintains that his concern was only to ensure that the protection awarded under SOFA’s were 

maintained, and to extend it ever so slightly, so as to also ‘cover other persons on official 

mission of the US Government in foreign jurisdictions’.203 

 

Another issue that has been debated in relation to article 98 is whether it is meant to cover only 

agreements negotiated before the entry into force of the Rome Statute, or whether it is al so 

meant to cover new ones. The former notion is rejected by both Akande and Zappalà. While 

there is little doubt the main concern of the signatories was to ‘preserve the obligations they 
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had already assumed under international law’,204 it must be recognised that subsequent practice 

of many States Parties indicates an intention to conclude new article 98 agreements.205 They 

both furthermore hold, that nothing in the wording of the article expressly forbids or rejects the 

inclusion of newly drafted agreements.206  

 

Seemingly one of the most prominent reasons the US has gone to such great lengths to try and 

shield its citizens from the ICC, is because it does not want to subject its citizens to an 

unprecedented invasive judicial system that it has no control over.207 Perhaps the most simple 

(and somewhat ironic) solution to this objection is that the US would have more influence in 

and over the ICC, would it actually accede to the Rome Statute.208 By refusing to ratify, the US 

continuously secures its position as an outsider to the Assembly of States Parties. Zappalà 

argues that the concerns of the US are based on an underlying and misconceived notion that ‘a 

State has the absolute and exclusive power to investigate and prosecute crimes committed by 

its nationals’.209 States of course have a general obligation to protect its citizens, but suc h 

obligations cannot be stretched to encompass jurisdictional immunity of ordinary people when 

present in a foreign State.210  

 

Moreover, concerning crimes in an international context, there is the issue of impartiality. No 

doubt are national courts to prefer when dealing with nationals accused of crimes within their 

own country. It is quite another issue when crimes have been committed abroad, by a national 

of a ‘sending State’, and the victims being from the territorial State or another State entirely.211 

This potential, and to be frank, quite expected impartiality, is why Zappalà revives the canon 

nemo iudex in re sua.212 That nobody should be the judge in his own matter is an incredibly fair 

principle when it comes to international criminal law, where the potential difficulties are many:  

lack of witnesses, difficulty in collecting and accessing evidence, no public interest (if the 

victims are not also nationals of the State), etc.213 Further impartiality is a real risk where the 

individual acted according to the official policy of the prosecuting State.214 For all these reasons, 

the exclusive jurisdiction of the State of nationality for international crimes is not to be 

preferred, and an international tribunal is one way to limit the risks of potential impartiality, 

corruption, and impunity. 

 

To briefly summarise, it seems that both current and future agreements are covered by article 

98 (2). It should be noted however, that current as well as future agreements, requiring the 

consent of a sending State for the ICC to obtain custody (and hence exercise jurisdiction), are 

only valid insofar they do not contravene article 98, and do not frustrate the raison d’être of the 

Statute as a whole.215 A prevailing notion seems to be that ‘when properly interpreted, that 

provision cannot be used to create a blanket exemption for nationals of non-parties’.216 
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Writing in 2017, one notion is that maybe all the international outrage about the agreements 

have been a bit hyperbolic. Their chances of limiting the jurisdiction of the Court may be purely 

theoretical. As William Schabas states in the latest iteration of his Commentary:  

 

The legal consequences of the agreements were much misunderstood. They do not affect 

the jurisdiction of the Court at all. Their potential impact is in providing States with a 

reason to deny surrender or other forms of cooperation where such agreements exist and 

nationals of a non-party State are concerned. In more than a decade since most of these 

agreements entered into force, it does not appear that they have had any application 

whatsoever.217 

 

The American Coalition for the International Criminal Court, also states, that although the 

agreements remain in force today, the sanctions imposed on countries refusing to sign or honour 

them have been repealed, and none of the agreements have as such been implemented.218 

 

4.3 Concluding Remarks 
This chapter has examined to what extent the jurisdiction of the ICC can be undermined by 

different legal instruments. It has been shown that the SC through different resolutions have not 

literally limited the jurisdiction of the Court, but have instead at several instances seriously 

undermined the jurisdiction of other States. By power of the Resolutions 1593 (2005) and 1970 

(2011), referring the situations in Sudan (Darfur) and Libya to the Court, the SC only limited 

the jurisdiction over Rome Statute non-party nationals with regards to the inherent jurisdiction 

of other States. The American bilateral non-surrender agreements on the other hand, poses a 

much greater threat to the Court’s jurisdiction over non-party nationals. But, as has been shown, 

this threat might be of an empty nature, since all the sanctions first issued have been withdrawn, 

and the agreements themselves never actually been implemented. 

5 Conclusive Analysis 
Is State delegation of criminal jurisdiction to an international court lawful? Seemingly, and as 

shown in this paper, not only which jurisdictional powers allow such delegation, but also the 

legitimate basis for such delegation per se, are contested. It cannot be doubted that there are 

valid arguments both in favour and against the legality of delegation, although sometimes 

contrasting the different views are difficult, since the arguments for and against tend to focus 

on slightly different points. Akande has presented that there have been several instances of such 

delegation previous to the inception of the ICC, which consequently establishes precedent. 

Morris on the other hand, dismisses such precedent, claiming the previous tribunals have been 

based on other forms of jurisdiction, and also firmly holds that the legal and political effects of 

judgments from national criminal courts and international criminal tribunals are so 

extraordinarily different that the legality of delegation to the former cannot entail legality of  

delegation to the latter. Discussing other international judicial organs such as the ICJ and the 

International Tribunal on the Law of the Sea, she correctly points out that these organs allow 

for an ‘opt-in’ regime, meaning States are allowed to accede to the treaty in question without 

necessarily also submitting to the compulsory jurisdiction of the accompanying judicial bodies. 

However, she continuously dismisses two important points, namely the distinct difference 

between these organs and the ICC, and the complementary nature of the ICC’s jurisdiction. Her 
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argument that the ICC has the ability to rule upon two different types of cases, one of them 

being acts arising from the official policy of States, must be considered correct. She is also 

correct in her assessment that these rulings may prove embarrassing for certain countries if 

found guilty; but this cannot in the authors opinion have the substantial bearing on the legality 

of the Court’s jurisdiction as she claims. Moreover, when talking about the compulsory 

jurisdiction of the ICC, she fails to even once mention the principle of complementarity, which 

is a fundamental principle guiding the Court.219 All things considered, although by no means 

with unequivocal support in either direction, it is the opinion of the author that State delegation 

of jurisdiction to an international tribunal to a great extent must be considered lawful. 

 

The jurisdiction of the ICC over non-party nationals can be legitimately undermined by several 

international law instruments, and even by some provisions in the Statute itself. However, this 

does not necessarily mean its jurisdiction is undermined to an unacceptable degree, or that the 

undermining of jurisdiction over nationals of non-party States is much greater than that of 

nationals of States Parties. It has been shown that the above-mentioned SC resolutions not really 

limit the jurisdiction of the Court, but instead encroach upon the jurisdictional powers of 

sovereign States, which is another problem entirely, but beyond the scope of this paper. It has 

also been shown that the infamous ‘article 98 agreements’ that sparked such controversy in 

international law at the beginning of this millennium, maybe do not pose such a practical threat 

to the jurisdiction of the Court after all.  

 

What can bar the exercise of jurisdiction by the Court, although not discussed at great lengths 

in this paper, is the immunities provided by international law to certain individuals. It has been 

discussed that Rome Statute articles 27 and 98 can, and indeed must, be read together in a way 

that excludes some persons from the Court’s jurisdiction. The inhibition of the Court’s 

jurisdiction over third party nationals by the immunity regime is however limited. As Gaeta 

points out, the provisions in the Statute pertaining to immunities, can be binding on third States 

and their nationals only to the extent they entail codifications of customary international law. 

Where the provisions in the Rome Statute comprise legal innovations, they can be binding only 

upon States Parties and their nationals. As such, to the extent the Head of State immunities of 

customary international law clashes with the rules incorporated in the Rome Statute, the 

jurisdiction of the Court over certain non-party nationals will be undermined. However, to be 

completely explicit, this does not concern a very large number of individuals, and hence cannot 

be considered a major debilitation of the Court. Thus, it is the opinion of this author that the 

jurisdiction of the Court can be undermined only to a relatively limited degree by the 

international legal instruments under examination. Certainly, the jurisdiction the Court can be 

undermined, but it appears that so far, the instruments analysed in this paper have not debilitated 

the Court in any major way. 

 

The answer to the question ‘Can the International Criminal Court exercise jurisdiction over 

nationals of non-party States?’ is a simple ‘yes’. To what extent, is more uncertain. Any 

argument flat out denying that the ICC can, or should be able to, exercise jurisdiction over 

nationals of non-party States, must at this point be considered void. There are simply too many 

valid arguments to the contrary. What is apparent is that the theoretical jurisdictional scope of 

the Court over nationals of non-party States is larger than the practical scope, but that does not 

necessarily mean the latter scope is very limited. It appears to be the case that the Court’s 

practical jurisdiction on this subject is quite difficult to determine, because the Court itself has 

not to any considerable extent been forced to explore this issue. When, as has been demonstrated 
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in this paper, the delegation of criminal jurisdiction from States to an international tribunal is 

considered predominantly legitimate, and the attempts and abilities of certain States or 

organisations to undermine the jurisdiction of the ICC may be somewhat hyperbolic, its 

jurisdiction over non-party nationals may not be as limited as it at first glance may appear. 

 

While there does not seem to exist any unequivocal view among scholars as to the extent the 

ICC can exercise jurisdiction over nationals of non-party States, the dominant position appears 

to be something along the lines of ‘to quite a large extent’. When examining the different 

scholarly opinions and the information they present, most evidence points to an acceptance of 

the jurisdictional rules established by the Rome Statute. To be remembered is that the 

information presented and the conclusions reached in this paper forms but one slim account of 

the massive topic that is international jurisdiction. Even considering the slightly smaller topic 

that is the focus of this paper, this work is but a brief discussion of the key issues. The objective 

truth, if at all possible to find, probably lies somewhere amid inter alia the principles of pacta 

tertiis, State sovereignty, and universal jurisdiction. De lege lata appears to be not only that the 

creation of the ICC was lawful, but that its exercise of jurisdiction over State Party nationals as 

well as nationals of non-party States is predominantly legitimate, at least for as long as the 

provisions in the Rome Statute are followed and respected. 
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