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Abstract 
	
This	 thesis	 discusses	 the	 question	 of	whether	 or	 not	 the	 US	 embargo	 against	 Cuba	 is	
violating	international	law.	The	issues	of	examination	are	divided	in	two	parts,	one	being	
public	 international	 law,	 concerning	 the	 principle	 of	 non-intervention	 and	
extraterritoriality,	and	the	other	part	is	human	rights	law,	concerning	the	right	to	food	
and	the	right	to	health	and	the	concept	of	international	cooperation.	In	order	to	reach	a	
result,	 various	 types	of	 laws	have	been	analysed;	 international	 law	and	Cuban	and	US	
domestic	legislation.	In	the	analysis,	the	public	international	law	is	discussed	regarding	
the	manner	of	which	the	embargo	situation	 is	comparable	to	unlawful	measures	made	
by	 other	 states	 as	 well	 as	 statements	 made	 by	 e.g.	 the	 United	 Nations	 (UN).	 The	
extraterritorial	 aspect,	mentioned	 in	 the	 Cuban	Democracy	 Act	 (CDA),	 is	 discussed	 as	
creating	a	 threatening	environment	and	 thus	being	 in	contrary	 to	 the	quote	of	 the	UN	
Charter’s	preamble	 for	 states	 “to	practice	 tolerance	and	 to	 live	 together	 in	peace	with	
one	 another	 as	 good	 neighbours”.	 Regarding	 human	 rights	 law,	 the	 international	
cooperation	 concept	 is	 seen	 as	 an	 area	 of	 international	 law	 that	 in	 this	 case	 is	 being	
disregarded,	 partly	 because	 the	 economic	 isolation	 the	 embargo	 has	 created,	 but	 also	
because	of	the	statements	of	sanctions	that	will	be	enforced	upon	the	states	that	provide	
assistance	to	Cuba.	A	small	section	regarding	what	the	 future	might	hold	 for	Cuba	and	
the	potential	removal	of	the	embargo	follows	the	discussion.	In	the	conclusion,	focus	lies	
on	the	entirety	of	the	embargo	–	for	over	50	years	Cuba	has	shown	no	signs	of	moving	
towards	a	democratic	government	in	accordance	with	the	US	legislation	and	the	US	has	
with	 the	 embargo	 has	 created	 a	 web	 of	 laws,	 in	 various	 resolutions,	 that	 today	 are	
impossible	to	remove	without	a	US	Congressional	decision.	The	US	may	very	well	have	
realized	that	their	politics	have	flawed,	and	perhaps	this	is	why	they	in	2016	abstained	
from	 voting	 whether	 or	 not	 to	 remove	 the	 embargo,	 for	 the	 first	 time	 since	 its	
establishment.	 The	 conclusion	 finally	 holds	 that	 the	 embargo	most	 likely	 has	 violated	
public	international	law	but	not	affected	the	human	rights	law	to	a	sufficient	extent.		
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I. Introduction 
 
1.1 Background 
 

The	United	States	embargo	(the	embargo)	against	Cuba	is	unquestionably	a	setting	
that	 raises	 many	 questions	 because	 of	 its	 approach.	 The	 trading	 embargo	 was	
established	in	1960,	when	the	US	had	lost	its	investments	and	assets	in	Cuba	and	having	
been	Cuba´s	biggest	trading	partner	for	a	long	period	of	time.1	

The	 existence	 of	 the	 embargo	 has	 fostered	 a	 lot	 of	 discussions	 in	 international	
organizations	such	as	the	UN	and	the	EU,2	arguing	whether	or	not	the	embargo	is	lawful.	
The	 embargo	 has	 allegedly	 interfered	 with	 international	 obligations	 such	 as	 the	
principle	of	non-intervention	and	the	principle	of	extraterritorial	jurisdiction.	These	are	
matters	 that	 concerns	 a	 state-to-state	 relationship	 and	 in	 the	 preamble	 of	 the	 United	
Nations	 Charter	 (UN	 Charter)	 it	 is	 stated	 that	 all	members	 of	 the	UN	 are	 to	 “practice	
tolerance	and	to	live	together	in	peace	with	one	another	as	good	neighbours”.3	

The	 embargo	 has	 as	 well	 allegedly	 violated	 the	 economic	 and	 social	 rights	 of	
Cubans,	but	due	to	the	fact	that	the	jurisdiction	of	human	rights	law	is	between	a	state	
and	the	persons	within	 that	state’s	 jurisdiction,4	it	would	 in	that	case	be	done	through	
the	way	of	so-called	 ‘third	state	responsibility’.	For	a	state	to	be	responsible	as	a	third	
state,	it	means	that	the	fulfilment	of	human	rights,	in	e.g.	Cuba	(where	the	state	of	Cuba	
has	the	main	responsibility	to	fulfil,	protect	and	respect	every	citizens	human	rights),	is	
being	hindered	in	some	way,	by	e.g.	the	US.		

The	United	Nations	General	Assembly	(UNGA)	has	for	over	25	years	called	for	the	
embargo	to	end,	with	the	support	of	188	countries,	and	usually	with	only	US	and	Israel	
voting	against	 the	 removal	of	 the	embargo.5		 In	 the	meeting	of	2016	 the	US	abstained	
from	voting	for	the	very	first	time,	 the	explanation	of	this	was	that	the	 isolation	might	
very	 well	 be	 undermining	 the	 actual	 goals	 the	 US	 set	 out	 to	 achieve.	 Former	 US	
President	Barack	Obama’s	administration	had	taken	several	steps	within	his	executive	
power	 to	 ease	 the	 embargo,	 but	 as	 the	 situation	 is	 portrayed	 today	 -	 only	 the	 US	
Congress	 can	 approve	 its	 final	 lifting.	 Some	 of	 the	 steps	 taken	 by	 Obama	 was	 to	 re-
establish	 diplomatic	 relations	 with	 the	 Cuban	 government,	 to	 re-open	 embassies	 in	
respective	 state	 and	 introduce	 regularly	 scheduled	 commercial	 flights	 between	 the	

																																																								
1	Lisa	Reynolds	Wolfe,	’Cold	War	Havana:	Prelude	to	American	Sanctions’	(Cold	War	Studies,	13	December	
2010)	<	https://coldwarstudies.com/2010/12/13/cold-war-havana-prelude-to-american-sanctions/	>	
accessed	14	April	2017.		
2	UNGA,	Resolution	19,	Necessity	of	Ending	the	Economic,	Commercial	and	Financial	Embargo	Imposed	By	
The	United	States	of	America	Against	Cuba,	A/RES/47/19	(17	March	1993),	available	from	<	
http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/47/19	>	(hereinafter	UNGA	47/19);	see	
also	Medical	Education	Cooperation	with	Cuba,	‘International	Law	&	The	Embargo’	<	
http://www.medicc.org/resources/documents/embargo/Chapter%20Nine.pdf	>	accessed	16	January	
2017	(hereinafter	MEDICC).;	see	also	Jason	S.	Bell,	’Violation	of	International	Law	and	Doomed	U.S.	Policy:	
An	Analysis	of	the	Cuban	Democracy	Act’	(1993)	Vol	25	No	1,	Miami	Inter-American	Law	Review,	77,	100.	
3	United	Nations,	Charter	of	the	United	Nations,	24	October	1945,	1	UNTS	XVI.	
4	Amnesty	International,	The	US	Embargo	Against	Cuba:	its	impact	on	economic	and	social	rights	(Amnesty	
International	Publications,	London,	2009)	13	<	http://www.amnestyusa.org/pdfs/amr250072009eng.pdf	
>	accessed	16	January	2017	(hereinafter	‘Amnesty’).	
5	United	Nations	Meetings	Coverage	and	Press	Releases,	As	General	Assembly	Demands	End	to	Cuba	
Blockade	for	Twenty-Third	Consecutive	Year,	Country’s	Foreign	Minister	Cities	Losses	Exceeding	1	Trillion	
Dollars.	GA/11574,	24	October	2014,	<	http://www.un.org/press/en/2014/ga11574.doc.htm	>	accessed	
14	January	2017.	
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states	 that	 allows	 Cubans	 to	 now	 explore	 the	 outside	 world.6	Since	 the	 republicans	
dominate	 the	 Congress7,	 and	 the	 newly	 appointed	 president,	 Donald	 Trump,	 is	 a	
republican,	the	future	of	the	removal	of	the	embargo	is	however	not	looking	bright.		

The	most	intriguing	fact	about	the	embargo	is	how	it	has	been	able	to	remain	for	
such	a	long	time	even	though	constantly	facing	objections	from	all	over	the	world.	Is	it	
because	the	US	is	one	of	the	world’s	biggest	economies	and	influence?	Is	it	because	the	
international	community	only	has	sufficient	resources	to	create	an	opposition	but	not	a	
solution?	
	
	
1.2 Purpose of Thesis and Issues of Examination 
 

The	 emphasis	 in	 this	 study	will	 be	 at	 two	 aspects	 of	 the	 great	 complexity	 of	 the	
embargo:	1)	does	the	embargo	contradict	public	international	law,	with	the	focus	on	the	
principle	 of	 non-intervention,	 and	 2)	 how	 the	 embargo	 has	 affected	 and	 potentially	
violated	the	right	to	food	and	the	right	to	health	in	Cuba,	with	the	focus	on	how	the	US	
restricted	 trade	 by	 acting	 extraterritorially	 and	 if	 this	 can	 be	 connected	 to	 the	
international	cooperation	concept	which	is	mentioned	in	e.g.	the	International	Covenant	
on	 Economic	 Social	 and	 Cultural	 Rights	 (ICESCR).	 This	 concept	 is	 an	 act	 of	 a	 state	
performing	 in	 accordance	 with	 Art.	 2	 (1)	 in	 the	 ICESCR	 and	 thus	 respecting	 this	
international	 law	 as	 a	 signatory	 state.	 A	 clearer	 understanding	 of	 how	 the	US	 trading	
embargo	against	Cuba	can	exist	even	though	many	scholars	and	organizations	criticize	it	
for	 being	 in	 conflict	with	 fundamental	 human	 rights	 law	 and	 customary	 international	
law	will	be	discussed	and	analysed.	

The	issues	to	be	examined	in	this	thesis	is	therefore:	
	

§ Does	the	embargo	violate	international	law?	
- Public	International	Law		 –		 The	Non-Intervention	Principle	
- Human	Rights	Law		 –		 The	 Right	 to	 Food	 &	 The	 Right	 to																																

_																																																																													Health	
 
 
1.3 Disposition and Delimitations  
 

The	 first	chapter	will	present	a	small	 introduction	 to	 the	subject,	purpose	of	 this	
thesis	and	issues	of	examination,	along	with	the	method	and	material	that	will	be	used.	
The	second	chapter	will	introduce	the	history	of	the	embargo	to	the	reader	in	order	to	
achieve	 an	 understanding	 of	 the	 basic	 roots	 to	 the	 current	 situation.	 This	 will	 be	
followed	by	the	effects	of	the	embargo	in	Cuba,	focusing	on	the	access	to	food	and	health.	
The	 third	 chapter	 will	 mention	 the	 relevant	 laws	 regarding	 the	 embargo;	 both	
international,	Cuban	and	US	 laws.	The	 international	 law	will	provide	knowledge	about	
the	 responsibility	 of	 all	 states	 to	 the	 citizens	within	 its	 jurisdiction,	 but	 also	 to	 other	
states.	The	Cuban	law	will	give	the	reader	an	understanding	of	how	the	situation	began,	

																																																								
6	Samantha	Power,	Remarks	at	a	UN	General	Assembly	Meeting	on	the	Cuba	Embargo,	(United	States	
Mission	to	the	United	Nations,	26	October	2016).	
7	Robert	Naiman,	‘Can	Congress	End	the	Cuba	Embargo?	Many	Republicans	want	the	Embargo	to	Fall’	(Just	
Foreign	Policy,	18	December	2014)	<	http://www.justforeignpolicy.org/node/1577	>	accessed	14	January	
2017.	



3	

i.e.	displaying	which	laws	that	nationalized	the	property	in	Cuba	in	the	beginning	of	the	
new	socialist	regime.	The	US	law	will	on	the	other	hand	give	an	understanding	to	what	
has	raised	all	the	controversy	to	whether	the	legislation	regarding	the	embargo	is	lawful	
or	not	with	its	extraterritorial	aspects.	The	fourth	chapter	will	try	to	answer	the	issues	
of	 examination	 in	 an	 analysis	 of	whether	 or	 not	 the	 embargo	 is	 lawful	 in	 the	 field	 of	
public	 international	 law	 and	 human	 rights	 law.	 It	will	 be	 closely	 followed	 by	 a	minor	
discussion	of	 the	 future	given	 if	 the	embargo	was	to	be	 lifted.	Finally,	chapter	 five	will	
hold	a	conclusion	to	the	thesis	on	whether	or	not	the	embargo	is	violating	international	
law.		

This	thesis	will	not	discuss	human	rights	in	general,	but	focus	on	the	right	to	food	
and	right	to	health	mentioned	in	various	international	treaties	to	which	the	US	is	a	state	
party	to,	as	well	as	treaties	they	have	only	ratified	(ICESCR)	and	Declarations.	This	will	
not	be	discussed	in	the	sense	of	the	US	having	these	obligations	to	another	state,	but	to	
the	 extent	 that	 the	US	might	 be	preventing	 another	 state	 of	 fulfilling	 these	 conditions	
through	 the	 extraterritorial	 effects	 in	 its	 laws,	 focusing	 on	 the	CDA,	 and	 consequently	
disregarding	 the	 international	 assistance	 and	 cooperation	 article	 mentioned	 in	 e.g.	
ICESCR	 Art.	 2	 (1).	 The	 thesis	 will	 also	 be	 limited	 to	 only	 discussing	 the	 “non-
intervention”	principle	in	the	area	of	public	international	law.	

	
	

1.4 Method 
	

This	 thesis	will	use	a	 legal	dogmatic	method,	which	 is	 to	mainly	use	the	 formally	
accepted	 legal	 sources	 and	 framing	 a	 concrete	 issue	 of	 examination	 that	 will	 be	
answered	through	interpreting	these	different	legal	sources.8	In	this	thesis	the	method	is	
portrayed	as	meaning	to	analyse	different	sources	in	order	to	understand	the	embargo	
on	a	legal	level,	its	origins	and	reasons	for	continuing	existence.	To	supplement	the	legal	
dogmatic	method,	 a	hint	of	 a	 social	 science	method	will	 be	used	with	 fieldwork	being	
executed	 in	 Havana,	 Cuba.	 This	 will	 be	 in	 forms	 of	 Cuban	 writings	 regarding	 the	
embargo	and	human	rights,	interviews	about	the	effect	the	embargo	has	on	some	of	the	
bigger	 companies	 located	 on	 the	 island	 in	 order	 to	 enhance	 the	 understanding	 and	
effects	 of	 extraterritoriality	 as	well	 as	 verifying	 the	 found	 facts	 in	 order	 to	 have	 valid	
statements	in	the	analysis	and	conclusion.		
	
	
1.5 Materials 	
	

International	 human	 rights	 law	 is	 a	 branch	 of	 public	 international	 law9	and	
therefore	a	major	part	of	the	material	that	will	be	used	in	this	thesis	is	derived	from	the	
International	 Court	 of	 Justice	 (ICJ)	 Statute	 Art.	 38,	 where	 the	 different	 sources	 of	
international	law	are	stated.	

The	primary	source	of	 international	 law	 is	 found	 in	conventions	and	 treaties	e.g.	
the	 ICESCR	and	the	UN	Charter,	which	contains	articles	regarding	economic	and	social	
rights.	 Another	 source	 is	 international	 custom	 seeing	 that	 customary	 law	 is	 binding	
upon	all	states	(with	limited	exceptions).	International	customary	law	is	unwritten	but	
evidence	 of	 it	 can	 be	 found	 in	 e.g.	 diplomatic	 correspondence,	 Press	 Releases	 and	
																																																								
8	Fredric	Korling,	Mauro	Zamboni,	Juridisk	Metodlära	(Studentlitteratur	AB	Lund,	2015)	25.		
9	Christine	Chinkin,	‘Sources’	in	Daniel	Moeckli,	Sangeeta	Shah	and	Sandeesh	Sivakumuran	(eds),	
International	Human	Rights	Law	(Oxford	University	Press,	2010)	103.		
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General	Assembly	Resolutions	such	as	Resolution	69/5	of	the	UNGA	entitled	“Necessity	
of	ending	the	economic,	commercial	and	financial	blockade	imposed	by	the	United	States	
of	America	against	Cuba”.	Regarding	UNGA	Resolutions,	 they	are	 formally	not	binding,	
but	 its	 statements	 are	 at	 many	 times	 used	 as	 “evidence	 of	 opinio	 juris”,	 (subjective	
obligations).10.	 In	 Art.	 38	 (c)	 of	 the	 ICJ	 Statute	 general	 principles	 are	mentioned	 as	 a	
source,	 which	 for	 example	 is	 that	 treaties	 are	 binding	 upon	 all	 state	 parties,	 and	
principles	 such	 as	 these	 will	 also	 be	 taken	 into	 account	 in	 this	 thesis.	 In	 the	 final	
paragraph	 of	 Art.	 38	 judicial	 decisions	 are	 mentioned	 as	 a	 source,	 but	 this	 being	 a	
subsidiary	option	to	the	previous	sources.	Examples	of	these	will	be	documents	written	
by	organizations	such	as	Amnesty	International	and	the	Medical	Education	Cooperation	
with	 Cuba,	which	 are	 important	 to	 include	 in	 order	 achieve	 a	more	 dynamic	 point	 of	
view.	

Aside	 from	 international	 law,	domestic	 legislation	will	 be	used	 in	order	 to	 grasp	
the	origins	of	the	embargo,	including	both	US	and	Cuban	legislation.	These	sources	will	
be	supplemented	with	literature	located	both	in	Sweden	and	Havana,	articles	written	by	
scholars,	that	will	be	reviewed	critically,	and	interviews	in	the	field	because	of	this	thesis	
being	a	Minor	Field	Study	 in	cooperation	with	the	Swedish	International	Development	
Cooperation	Agency.		

Regarding	source	credibility,	every	article	or	text	that	is	not	written	and	published	
by	 an	 official	 source	will	 be	 reviewed	with	 an	 objective	 point	 of	 view.	 Because	 of	 the	
subject	of	this	thesis	being	of	a	strongly	political	issue,	many	of	the	sources	being	used	
are	most	likely	authors	who	involve	a	twist	of	their	own	opinion	on	the	matter	and	thus	
these	sources	will	be	carefully	observed	and	also	cited	completely	if	a	text	by	these	will	
be	used.		
	
 

II. Cuba Throughout the Years 
 

2.1 History 
 

The	 story	 of	 the	 embargo	 began	 during	 the	 last	 years	 of	 the	 Cuban	 Revolution	
(1953-1959).	The	new	government,	led	by	Fidel	Castro,	was	willingly	recognized	by	the	
US;	 however,	 they	 soon	 came	 to	 fear	 that	 the	 communist	 uprisings	 would	 spread	
through	Latin	America,	just	as	they	had	in	South	Asia	with	e.g.	Vietnam.	The	US	therefore	
ordered	US	oil	companies	to	refuse	to	refine	Soviet	oil	in	Cuba	and	when	the	refineries	
obeyed	the	US	orders	Castro	decided,	in	the	year	of	1960,	to	abolish	ownership	of	large	
land	estates	and	assets	in	Cuba,	i.e.	to	expropriate,	most	of	them	belonging	to	foreigners.	
Further,	Castro	 resented	 the	US	 for	 their	acts	of	providing	aid	 to	 the	opponent	during	
the	 revolution,	 the	 Batista	 regime.	 This	 step	made	 by	 the	 Cuban	 government	was	 the	
first	 initiation	 towards	 the	 establishment	 of	 the	 embargo	 on	 Cuba	 as	 Dwight	 D.	
Eisenhower	 responded	 with	 a	 financial	 boycott,	 as	 he	 cancelled	 the	 700	 000	 tons	 of	
sugar	 remaining	 in	 Cuba’s	 1960	 quota	 under	 the	 Sugar	 Act	 of	 1948. 11 	After	 an	
unsuccessful	invasion	attempt	in	the	Bay	of	Pigs	by	Cuban	exiles,	the	cuts	expanded	to	a	
full-scale	 trading	 embargo.	 Many	 of	 the	 countries	 in	 the	 Americas	 followed	 the	 US	
example	and	cancelled	all	diplomatic	and	trading	relations	with	the	island,	though	under	
pressure	from	the	US	government.	This	act	therefore	made	Cuba	isolated	in	the	region	
																																																								
10	Ibid.,	112.		
11	Bell	(n	2)	80-81.	
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and	heading	towards	a	difficult	economic	situation.	Cuba	then	turned	itself	to	the	Soviet	
Union,	who	agreed	to	enact	a	trading	relationship.		

The	Soviet	Union	and	countries	of	the	EES	socialist	block	started	to	purchase	sugar	
in	exchange	for	other	material	such	as	metals	and	oil.	This	became	Cuba’s	 lifeline.	The	
USSR	 also	 wanted	 to	 protect	 Cuba	 for	 the	 sake	 of	 communism	 because	 the	 loss	 of	 it	
would	hurt	them	both	in	Latin	America	and	in	the	Third	World.12	The	result	of	the	Soviet	
Union	 collapse	 in	 1991	 became	 a	 major	 economic	 backlash	 for	 Cuba.	 Fidel	 Castro	
decided	 to	 establish	 a	 “periodo	 especial”	 for	 the	 country’s	 survival	 by	 planting	 a	 few	
seeds	 for	 a	 free	market	 to	 bloom	 because	 the	 Cuban	 people	 now	 had	 to	 learn	 to	 live	
without	 goods	 that	 they	 were	 used	 to.13	Because	 Cuba	 now	 no	 longer	 had	 a	 primary	
benefactor,	 both	 imports	 and	 exports	 decreased	by	75-80	%,	 there	was	 fuel	 shortage,	
electricity	 shortcuts	 for	 long	 periods	 of	 time	 as	well	 as	 unreliable	 sanitation	 systems	
etc.14	

The	 Venezuela	 and	 Cuban	 relations	 began	 in	 1999	 after	 Hugo	 Chaves	 came	 to	
power,	 a	 socialist	 as	well	 as	 a	Fidel	 admirer,	 and	acted	as	 the	 safety	net	of	 the	Cuban	
economy	after	the	their	top	provider	basically	vanished	overnight.	Since	then,	Cuba	has	
largely	trusted	Venezuela	to	stay	economically	afloat;	 this	has	been	possible	through	a	
special	 form	 of	 terms;	 in	 exchange	 for	 oil	 (more	 than	 50	%	 of	 the	 total	 intake),	 Cuba	
sends	 human	 resources	 to	 Venezuela,	 such	 as	 teachers	 and	 doctors,	 in	 an	 attempt	 to	
reduce	the	flaws	in	education	and	health	care	in	the	state.	However,	there	has	been	an	
increase	 in	 oil	 prices	 and	 this	 has	 created	 a	distance	between	 the	 two	 states,	 in	2016	
alone	the	oil	shipments	decreased	by	19.5	%.	This	rapid	decrease	has	caused	a	situation	
that	closely	resembles	the	one	after	the	Soviet	Unions	fall	in	terms	of	energy	rationing.15		

Still	today,	many	trading	restrictions	remain.	The	Cuban	Democracy	Act	(CDA)	(“a	
bill	passed	by	the	US	to	promote	a	peaceful	 transition	to	democracy	 in	Cuba…”)	states	
that	third	countries	are	allowed	to	trade	with	Cuba,	but	it	is	well	known	that	this	act	may	
result	in	penalizing	by	the	US.16		
 
 
2.2 Cuba Today 
 
2.2.1 General Effects 
 

The	 embargo	 imposes	 a	 variety	 of	 restrictions:	 restrictions	 on	 importation,	
exportation	of	 certain	 goods	 as	well	 as	 travel.	 Companies	 in	Cuba	have	 expressed	 the	
difficulties	 that	 the	 embargo	 creates	 for	 their	 business	 and	 the	 amount	 of	 time	 and	

																																																								
12	Caroline	Kennedy-Pipe,	The	Origins	of	the	Cold	War	(Palgrave	Macmillan,	2007)	127.		
13	Phil	Davison,	‘Fidel	Castro	obituary:	The	Cuban	Revolutionary	who	defied	10	US	presidents’	
(Independent,	26	November	2016)	<	http://www.independent.co.uk/news/people/fidel-castro-obituary-
the-cuban-revolutionary-who-defied-10-us-presidents-a7440916.html	>	accessed	12	January	2017.	
14Adam	Willems,	‘Cuba:	Medicine	and	Medical	Internationalism’	(Yale	Global	Health	Review,	30	April	2014)	
<	https://yaleglobalhealthreview.com/2014/04/30/cuba-medicine-and-medical-internationalism/	>	
accessed	8	May	2017.	
15	Franz	von	Bergen,	’Venezuela	cuts	oil	shipments	to	Cuba	forcing	Castro	to	consider	veering	to	U.S.’	(Fox	
News,	27	July	2016)	<	http://www.foxnews.com/world/2016/07/27/venezuela-cuts-oils-shipments-to-
cuba-forcing-castros-to-consider-veer-to-us.amp.html	>	accessed	12	April	2017.	
16	Cuban	Democracy	Act	1992,	US	Code,	sec	6003	(a).	
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money	that	are	lost	to	the	additional	responsibilities	that	needs	to	be	satisfied	due	to	US	
regulations.17		

Since	 the	 success	 of	 the	Revolution	 in	1959,	 the	 right	 to	health	 and	 food	 for	 the	
Cuban	people	have	been	amongst	the	top	priorities	in	the	country.	The	situation	on	the	
food	market	within	 the	country	 is	 today	extremely	 tense.	Since	1962	there	has	been	a	
food-distribution	system,	which	guarantees	 the	citizens	a	smaller	ration	of	staple	 food	
per	month.18		

The	Office	of	the	Resident	Coordinator	of	the	UN	system	for	operational	activities	
for	development	stated	in	July	2008	that:	
	

The	negative	impact	of	the	embargo	is	pervasive	in	the	social,	economic	
and	environmental	dimensions	of	human	development	in	Cuba,	severely	
affecting	 the	 most	 vulnerable	 socio-economic	 groups	 of	 the	 Cuban	
population.19	

	
An	 interesting	 aspect	 to	 this	 quote	 is	 found	 in	 an	 article	 of	 Cuban	 magazine	

“Tabloide	 Especial”	 where	 it	 is	 commented	 on	 the	 fact	 of	 the	 US	 accusing	 Cuba	 of	
violating	 economic	 and	 social	 rights.	 It	 is	 discussed	 that	 the	 US	 provides	 a	 “false	 and	
artificial”	view	of	the	matter	 in	Cuba	and	that	these	rights	are	 in	 fact	not	 incompatible	
with	the	Cuban	political	system.20	Of	course,	there	are	always	two	sides	to	every	story,	
and	 in	 this	case	–	 the	sides	are	clearly	contradicting	each	other,	as	can	be	seen	by	 the	
choice	of	words	by	the	writer	of	the	article.	

According	 to	a	study	made	by	Marc	Bossuyt	(member	of	 the	Permanent	Court	of	
Arbitration	 in	 the	 Hague)	 the	 embargo	 has	 violated	 human	 rights	 law	 in	 two	 diverse	
ways.	 Since	 the	 US	 de	 facto	 is	 the	 biggest	 regional	 economic	 power	 and	 the	 leading	
source	of	new	medicines	and	 technology	 in	 the	Americas,	Cuba	 is	 therefore	 subject	 to	
deprivations	 that	 affect	 its	 citizen’s	 human	 rights	 by	 the	 restrictions.	 The	 second	way	
human	 rights	 are	 being	 violated	 is	 by	 the	 fact	 that	 the	 US	 has	 passed	 legislation	 that	
“tries	 to	 force	 third-party	 countries	 into	 embargoing	 Cuba	 as	well”21	and	 thus	 gaining	
third	state	responsibility,	though	this	statement	probably	is	more	appropriate	to	discuss	
connected	 to	 public	 international	 law	 rather	 than	 human	 rights	 law,	 because	 passing	
legislation	that	“forces”	other	states	to	place	embargoes	on	Cuba	is	an	act	extraterritorial	
jurisdiction.	

The	Personal	Representative	of	 the	High	Commissioner	 for	Human	Rights	 stated	
on	26	January	2007	that:	
	

																																																								
17	Jennifer	Schlyter,	Interview	with	Patricia	Hernandez,	‘Local	Administrator’,	Ericsson	AB	Havana,	(6	
April	2017);	see	aslo	Jennifer	Schlyter,	Interview	with	Bo	Ekström,	’Representant’,	Volvo	Construction	
Equipment	AB	Havana,	(8	May	2017).	
18	José	Alvarez,	‘Overview	of	Cuba’s	Food	Rationing	System’,	(University	Press	of	Florida,	July	2004)	<	
http://edis.ifas.ufl.edu/fe482	>	accessed	15	January	2017.	
19	William	M.	LeoGrande,	’A	Policy	Long	Past	Its	Expiration	Date:	US	Economic	Sanctions	Against	Cuba’	
(2015)	Social	Research,	939,	954.		
20	Tabloide	Especial,	’Cuba	y	su	defensa	de	todos	los	Derechos	Humanos	para	todos’	(March	2004)	26.		
21	Marc	Bossuyt,	The	Adverse	Consequenses	of	Economic	Sanctions	on	the	Enjoyment	of	Human	Rights	
(OHCHR,	5	April	2012)	<	
http://www.ohchr.org/Documents/Events/WCM/MarcBossuyt_WorkshopUnilateralCoerciveSeminar.pdf		
>	accessed	16	January	2017.		
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The	restrictions	 imposed	by	 the	embargo	help	 to	deprive	Cuba	of	vital	
access	 to	 medicines,	 new	 scientific	 and	 medical	 technology,	 food,	
chemical	water	treatment	and	electricity.22		

 
Not	 every	 country	 can	 be	 self-providing	 and	 Cuba	 is	 one	 of	 the	 countries	 that	

cannot.	Cuba	has	failings	in	food	and	power,	as	well	as	oil,	and	if	a	country	does	not	have	
oil	 it	 must	 purchase	 from	 some	 other	 country	 seeing	 that	 oil	 is	 one	 of	 the	 most	
important	materials	for	a	country	to	posses.	If	no	one	sells	oil	to	a	country,	there	will	be	
no	oil	at	all	and	this	country	will	enter	a	new	stage	of	poverty,	which	Cuba	currently	is	
subject	 to.	The	 fact	 is	 that	when	 the	US	 imposed	 the	sanctions	 they	cut	off	 their	 trade	
with	 Cuba	 and	 therefore	 the	 island	 had	 to	 turn	 to	 Soviet	 for	 trading	 opportunities.	 It	
worked	out	well,	but	only	for	a	certain	amount	of	time	until	the	point	where	the	Soviet	
was	dissolved	and	Cuba	was	left	alone	once	again.	Fortunately	Venezuela	came	along	to	
save	 Cuba	 from	 an	 economic	 deprivation	 by	 supplying	 oil	 in	 exchange	 for	 human	
resources.	 The	 truth	 is	 that	 if	 a	 country	 does	 not	 posses	 certain	 resources,	 most	
importantly	 oil,	 which	 Cuba	 is	 lacking,	 an	 economic	 deprivation	 is	 inevitable.	 See	 for	
example	 the	Arab	Emirates,	 they	have	nearly	 no	 land	 to	 produce	 own	production	but	
because	 of	 the	 state	 being	 one	 of	 the	 most	 noteworthy	 oil	 producers	 in	 the	 world	
(seventh	 largest	 proved	 reserves	 of	 oil)	 the	 Emirates	 have	 developed	 an	 empire	 of	
wealth.23	
 
 
2.2.2 The Access to Food 

 
According	 to	 Alvarez	 there	 is	 said	 to	 be	 two	 underlying	 reasons	 for	 the	

introduction	of	the	food	distribution	system	in	Cuba:	1)	there	was	an	increased	demand	
for	food	as	a	result	of	higher	incomes	and	decreasing	costs	such	as	rent	and	electricity,	
and	 2)	 there	 was	 a	 decrease	 in	 food	 production	 due	 to	 the	 drastic	 changes	 in	 farm	
ownership	 and	 organization.24	Both	 of	 these	 options	 would	 be	 the	 result	 of	 the	 new	
socialist	regime	that	came	about	with	Fidel	Castro,	but	trade	was	at	the	same	restricted	
by	the	embargo,	which	most	likely	led	to	a	more	severe	suffering	food	market	affecting	
the	people	of	Cuba.		

The	 rationing	 system	 was	 officially	 introduced	 12	 March	 1962	 with	 the	
implementation	of	Law	No.	1015	that	would	come	to	distribute	one	booklet	(libreta)	to	
every	household.	This	booklet	contains	“coupons”	that	a	household	exchange	for	certain	
foods	 in	a	special	store	called	“Bodegas”.	As	 time	went	by	and	some	products,	 such	as	
eggs	and	fruit,	were	to	increase	in	production,	they	would	come	to	be	excluded	from	the	
distribution	 system.	 Similarly	 if	 there	 would	 be	 a	 decrease	 –	 the	 products	 would	 be	
included	in	the	system	once	again.25		

The	 local	 supermarkets	 has	major	 flaws	 in	 certain	 products’	 availability,	mostly	
affected	are	items	such	as	dairy	and	meats,	and	in	addition	to	this	–	the	prices	are	sky	

																																																								
22	Human	Rights	Council,	Situation	of	Human	Rights	in	Cuba,	Report	submitted	by	the	Personal	
Representative	of	the	High	Commissioner	for	Human	Rights,	Christine	Chanet,	A/HRC/4/12,	para	7,	26	
January	2007.	
23	World	Energy	Council,	‘Oil	in	United	Arab	Emirates’	<	
https://www.worldenergy.org/data/resources/country/united-arab-emirates/oil/	>	accessed	12	April	
2017.	
24	Alvarez	(n	18).	
25	Ibid.	
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high	in	comparison	to	the	salaries	given	to	Cubans.	It	is	basically	impossible	for	Cubans	
to	 shop	 in	 the	 (very	 limited)	 supermarkets	 due	 to	 the	 prices,	 and	 thus	 it	 is	 mainly	
tourists	 or	 Cubans	 who	 work	 in	 the	 tourist	 business	 who	 can	 purchase	 foodstuffs	
there.26	For	someone	to	open	a	private	restaurant	in	Cuba,	it	means	having	to	purchase	
the	goods	 in	 the	 “normal”	supermarkets,	due	 to	 there	not	existing	a	wholesale	market	
for	 restaurants,	 and	 even	 though	 the	 government	 encourages	 small	 business	 they	 are	
still	 trying	 to	keep	 them	 from	becoming	 too	 successful	which	eventually	would	 create	
inequalities	in	wealth.27		
 
 
2.2.3 The Access to Health 
 

During	the	first	years	after	the	revolution	the	health	care	was	extremely	restricted	
due	to	having	to	construct	reforms	in	this	sector,	allegedly	leading	to	violations	of	Cuban	
citizens	 rights	 by	 limiting	 the	 access	 of	 basic	medical	 instruments	 and	medicine.	 The	
restrictions	of	the	embargo	that	are	affecting	Cuba	the	most	in	the	health	care	area	is	the	
medical	 equipment	 that	 is	 exclusively	 sold	 by	 the	 US,	 for	 example	 medicine	 and	
equipment	 needed	 for	 the	 treatment	 of	 children’s	 cancer	 in	 the	 retina,	 advanced	
anaesthetic	 inhalers	 that	 are	 necessary	 for	 surgical	 operations	 because	 the	 US	 has	
monopoly	 etc.28	Because	 of	 the	 restrictions	 and	 isolation,	 Cuba	 has	 over	 many	 years	
developed	a	self-maintained	health	care	system	including	producing	the	main	range	of	
medical	equipment	and	a	broad	range	of	medicine	 for	domestic	use.29	The	fact	 that	US	
companies	 cannot	 export	 these	 goods	 is	 well	 impregnated	 in	 American	 companies,	
however	many	of	them	have	expressed	their	wish	to	be	able	to	export	to	Cuba.30			
 
 

III. Domestic & International Regulations 
 

3.1 Cuban Domestic Law 
 

The	 plan	 of	 nationalizing	 the	 properties	 in	 Cuba,	 belonging	 both	 to	 Cubans	 and	
Americans,	had	been	a	plan	of	Fidel	Castro	already	when	he	held	his	famous	four	hour	
defence	speech:	“History	will	absolve	me”	in	1953	when	he	was	facing	trial	for	an	attack	
he	conducted	against	barracks	during	the	Batista	regime.31	The	nationalization	was	the	
beginning	of	the	embargo	story	and	after	the	enforcement	of	the	1959	Agrarian	Reform	
Law	the	revolutionary	government	of	Cuba	enacted	a	number	of	complementing	laws	to	
the	 process	 of	 nationalization	 of	 the	 property.	 These	 laws	 were	 based	 on	 the	

																																																								
26	Barbara	Demick,	‘Shopping	in	Cuba’	(The	New	Yorker,	10	January	2016)	<	
https://www.newyorker.com/news/news-desk/shopping-in-cuba/amp	>	accessed	12	April	2017.		
27	Marc	Frank,	‘Cuba	Cracking	Down	on	Growth	of	Private	Restaurants	and	Bars	in	Havana’	(Skift,	18	
October	2016)	<	https://www.google.com.cu/amp/s/skift.com/2016/10/18/cuba-cracking-down-on-
growth-of-privaterestaurants-and-bars-in-havana/amp/	>	accessed	12	April	2017.	
28	Salim	Lamrani,	The	Economic	War	Against	Cuba	(Monthly	Review	Press,	2013)	46-47.	
29	Awoh	Abiyemi	Benita,	’Health	for	all:	lessons	from	Cuba’	(2016)	Vol	136,	No	6,	Sage	Publications,	326,	
327.	
30	Amnesty	(n	4)	19.	
31	Fidel	Castro,	History	will	absolve	me,	Speech	at	the	Court	of	Appleals	of	Santiago	de	Cuba,	October	16,	
1953	(Editora	Política,	La	Habana,	2002).	
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constitutional	 principle,	 which	 would	 “allow	 compulsory	 expropriation	 to	 use	
nationalized	properties	for	public	benefit”.32	

Law	No.	851	was	the	law	that	gave	the	President	and	the	Prime	Minister	power	to	
issue	decrees	on	resolutions	to	nationalize	American	properties	in	Cuba	by	compulsory	
expropriation.	 The	 law	 that	 nationalized	 companies,	 regardless	 of	 the	 owner’s	
nationality,	was	Law	No.	890,	while	Law	No.	1076	did	the	same	actions	but	 to	smaller	
retails. 33 	Law	 No.	 891	 required	 the	 nationalization	 of	 private	 banking	 with	 the	
motivation	that	the	banking	functions	only	could	be	carried	out	by	the	state	in	order	to	
meet	the	needs	of	the	Cuban	economy.34		
 
 
3.2 US Domestic Law 
 

The	 original	 trade	 embargo	 have	 through	 time	 expanded	 its	 scope	 to	 a	 more	
complex	set	of	regulations	involving	economic,	financial	and	commercial	sanctions	that	
are	regulated	in	the	following	acts:		

The	Trading	with	the	Enemy	Act	of	1917	(TWEA)	gave	the	US	President	authority	
to	 “impose	 economic	 sanctions	 against	 foreign	 nations	 by	 prohibiting,	 limiting	 or	
regulating	 trade	 and	 financial	 transactions	 with	 hostile	 countries	 in	 times	 of	 war”.35	
Cuba	 is	 the	 only	 country	 that	 is	 subject	 to	 economic	 and	 trade	 sanctions	 from	 the	US	
under	the	regulations	of	this	Act.	In	1933	an	amendment	was	made	by	the	US	Congress	
that	 allowed	 the	 President	 to	 “impose	 comprehensive	 embargos	 against	 foreign	
countries	 during	 the	 time	 of	 war	 or	 during	 any	 other	 period	 of	 national	 emergency	
declared	 by	 the	 president”.	 Based	 on	 the	 provision	 of	 “national	 emergency”	 due	 to	
Cuba’s	 connection	 to	 the	Soviet	Union36,	 President	Eisenhower	 suspended	 the	 current	
trade	with	Cuba	 just	a	couple	of	days	after	diplomatic	relations	were	cut	on	3	 January	
1961.	 In	1977	 the	Congress	made	yet	another	amendment	 that	changed	 the	President	
from	being	able	to	only	impose	sanctions	in	time	of	war	to	now	also	include	the	act	of	
maintaining	economic	 sanctions	 as	 a	result	 of	 a	national	 emergency	declared	before	1	
July	1977.	In	addition	to	this	the	President	may	“extend	the	exercise	of	such	authorities	
for	one-year	periods	upon	a	determination	for	each	such	extension	that	the	exercise	of	
such	authorities	with	respect	to	such	country	for	another	year	is	in	the	national	interest	
of	 the	 US”.37	Since	 1978	 all	 presidents	 have	 done	 this	 extension	 up	 until	 13th	 of	
September	2016	declared	by	Barack	Obama.38		

The	 Foreign	 Assistance	 Act	 was	 in	 1961	 approved	 by	 the	 US	 Congress.	 The	 act	
forbids	 any	 assistance	 to	 all	 communist	 countries,	which	 essentially,	 includes	 Cuba.	 It	
also	 forbids	 assistance	 to	 those	 countries	 that	 have	 ever	 given	 assistance	 to	 Cuba,	
																																																								
32	Olga	Miranda,	’Cuba	Nationalization	Laws’	(Cuba	Heritage,	1996)	<	
http://www.cubaheritage.org/articles.asp?lID=1&artID=236	>	accessed	1	March	2017.	
33	Ibid.		
34	Eugenio	Suárez	Pérez,	’Nationalization	means	to	put	under	the	nation’s	control’	(Granma,	15	October	
2015)	<	http://en.granma.cu/cuba/2015-10-15/nationalization-means-to-put-under-the-nations-control	
>	accessed	8	March	2017.		
35	Amnesty	(n	4)	7.		
36	Manuel	E.	Yepe,	‘?Por	qué	el	bloqueo	a	Cuba?’	Granma	(Havana,	5	November	2013)	6.	
37	Trading	With	the	Enemy	Act	of	1917,	US	Code,	Title	50,	Appendix	–	War	and	National	Defense.	
38	The	White	House,	‘Presidential	Determination	–	Continuation	of	the	Exercise	of	Certain	Authorities	
Under	the	Trading	With	the	Enemy	Act’	(September	13	2016)	<	https://www.whitehouse.gov/the-press-
office/2016/09/13/presidential-determination-continuation-exercise-certain-authorities	>	accessed	16	
January	2017.	
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meaning	it	has	a	retroactive	effect.	The	act	also	authorizes	the	President	to	maintain	a	
complete	 embargo	upon	all	 trade	between	 the	US	 and	Cuba	 and	 it	was	under	 this	 act	
that	 President	 John	 F.	 Kennedy	 suspended	 all	 trade	with	 Cuba	 on	 3	 February	 1962.39	
When	 the	 Presidential	 Proclamation	 3447	 was	 imposed	 “importation	 into	 the	 United	
States	 of	 all	 goods	 of	 Cuban	 origin	 and	 goods	 imported	 from	 or	 through	 Cuba”	 was	
prohibited	 as	well	 as	 “all	 exports	 from	 the	 United	 States	 to	 Cuba”.	 This	 proclamation	
does	not	contain	any	time	limits	and	is	thus	still	in	force	today.40	

The	 US	 Government	 passed	 the	 Cuban	 Assets	 Controls	 Regulations	 Act	 in	 1963	
under	 the	 provisions	 of	 the	 TWEA.	 The	 goal	 of	 the	 act	 was	 to	 “isolate	 the	 Cuban	
Government	 economically	 and	 deprive	 it	 of	 US	 dollars”.	 The	 sanctions	 of	 it	 froze	 all	
Cuban	 assets	 in	 the	 US	 and	 instructed	 the	 US	 Treasury	 Department	 to	 regulate	 all	
commercial	transactions	with	Cuba,	 including	authorized	travel	to	Cuba	by	US	citizens.	
This	act	severely	restricted	the	freedom	of	movement	because	of	all	transactions	being	
related	 to	 Cuba	 being	 restricted,	 including	 food,	 hotel	 accommodation,	 transportation	
etc.	 The	 regulations	 has	 been	 modified	 through	 the	 years	 since	 its	 adoption,	 travel	
restrictions	 have	 eased	 significantly,	most	 recently	 by	 President	 Obama	 on	 16	March	
2016	when	US	citizens	were	allowed	to	travel	to	Cuba	as	individuals.	The	purpose	of	this	
ease	was,	 according	 to	 the	Deputy	National	Security	Adviser,	 that	 it	would	engage	 the	
Cuban	people,	to	support	them	and	to	build	bridges	between	the	two	countries.41		

Obama	said:	and	kept	his	word		
	

This	is	both	a	strategic	and	humanitarian	issue.	This	decision	has	…	a	
profoundly	 negative	 impact	 on	 the	well	 being	 of	 the	 Cuban	 people.	 I	
will	grant	Cuban-Americans	unrestricted	rights	to	make	visits	to	their	
families	and	to	send	money	to	the	island.42	

	
In	1992	when	the	CDA	entered	into	force	every	export	required	that	the	President	

of	 the	 United	 States	 certify	 that	 all	 components	 were	 used	 for	 the	 purpose,	 and	 this	
through	an	on-site	inspection.	The	US	does	not	hinder	third	parties	to	trade	with	Cuba,	
or	 is	at	 least	not	 supposed	 to.	However,	 as	a	matter	of	 fact,	 foreign	states	 that	do	 this	
could	be	penalized	by	the	US.	Other	countries	are	not	under	US	jurisdiction	of	domestic	
law	and	seeing	that	the	CDA	is	US	domestic	law	this	is	a	strange	phenomenon.	The	CDA	
thus	acts	both	retroactive	and	extraterritorially.43	The	UNGA	has	called	upon	all	states	to	
refrain	 from	 applying	 laws	 that	 have	 had	 extraterritorial	 impacts	 affecting	 the	
sovereignty	of	other	states,	the	legitimate	interest	of	entities	under	their	jurisdiction	and	
the	freedom	of	trade	and	navigation.44		

US	Congressman	Robert	Torricelli	presented	the	CDA	and	in	the	act’s	first	section	
it	states	how	the	Fidel	Castro	government	has	acted	from	the	US	point	of	view,	i.e.	with	
consistent	 disregard	 for	 human	 rights	 and	 democratic	 values.	 Further	 arguments	 are	
																																																								
39	Foreign	Assistance	Act	of	1961	(effective	4	September	1961)	87th	United	States	Congress,	sec	620;	see	
also	Lamrani	(n	28)	24.	
40	U.S.	President,	Proclamation,	’Embargo	on	All	Trade	with	Cuba,	Proclamation	3447’	(3	February	1962)	<	
http://www.presidency.ucsb.edu/ws/?pid=58824	>	accessed	14	January	2017.		
41	Amanda	Holpuch,	‘US	eases	Cuba	financial	and	travel	regulations	ahead	of	Obama	visit’	(The	Guardian,	
New	York,	15	March	2016)	<	https://www.theguardian.com/world/2016/mar/15/us-cuba-regulations-
loosened-ahead-of-obama-visit	>	accessed	16	January	2017.	
42	Lamrani	(n	28)	43.		
43	Ibid.,	33.	
44	United	Nations,	‘Speakers	Denounce	Cuban	Embargo	as	‘Sad	Echo’	of	Failed	Cold	War	Politics;	General	
Assembly,	for	Twentieth	Year,	Demands	Lifting	of	Economic	Blockade	(25	October	2011)	<	
http://www.un.org/press/en/2011/ga11162.doc.htm	>	accessed	16	January	2017.	
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made	but	the	main	point	in	this	section	is	to	describe	how	the	Castro	regime	had	shown	
no	signs	of	moving	 towards	a	democratic	government.	 In	 the	 following	section	 the	US	
state	their	policy	that	for	example	is:	
	

1)	 to	 seek	 a	 peaceful	 transition	 to	 democracy	 and	 a	 resumption	 of	
economic	growth	in	Cuba	through	the	careful	application	of	sanctions	
directed	at	the	Castro	government	and	support	for	the	Cuban	people;…	
…7)	to	be	prepared	to	reduce	the	sanctions	in	carefully	calibrated	ways	
in	response	to	positive	developments	in	Cuba;	

	
In	the	third	section	international	cooperation	is	brought	up.	It	states	that	sanctions	

will	 be	 made	 towards	 countries	 that	 provide	 assistance	 to	 Cuba.	 Assistance	 being	
defined	 as	 something	 that	 will	 benefit	 the	 Cuban	 Government	 through	 “grants,	
concessional	 sale	or	 insurance”	 and	 includes	a	 restoration	of	 “debt	 to	Cuba	owed	 to	 a	
foreign	country	in	return	for	a	grant	of	an	equity	interest	in	for	example	a	property”.	In	
paragraph	C)	 the	exceptions	are	accounted	 for	which	states	 that	 “donations	of	 food	 to	
nongovernmental	organizations	or	individuals	in	Cuba,	exports	of	medicines	or	medical	
supplies”	are	permitted.	An	example	of	a	sanction	 is	defined	as	 that	country	not	being	
eligible	for	assistance	under	the	Foreign	Assistance	Act	nor	sales	under	the	Arms	Export	
Control	 Act	 and	 also	 not	 eligible	 for	 forgiveness	 or	 reduction	 of	 debt	 owed	 to	 the	 US	
Government.	 This	 section	 encourages	 the	 President	 to	 sway	 “the	 governments	 of	
countries	that	conduct	trade	with	Cuba	to	restrict	their	trade	and	credit	relations	with	
Cuba…”.	 Also	worth	 noting	 is	 that	 the	 President	may	 refuse	 eligibility	 “for	 assistance	
under	the	Foreign	Assistance	Act...	or	assistance	or	sales	under	the	Arms	Export	Control	
Act…”.45		

In	 the	 fourth	 section	 Support	 for	 the	Cuban	people	 is	 explained	 in	which	 actions	
that	 are	 allowed	 and	 vice	 versa.	 The	 fifth	 section	 regulates	 sanctions	 upon	which	 US	
firms	will	receive	if	conducting	certain	transactions	to/with	Cuba,	for	example	vessels	in	
trade	who	have	docked	 in	Cuba	may	not	dock	 in	 the	US	within	180	days	of	departure	
from	the	Cuban	dock.		

The	 sixth	 section	 of	 the	 act	 is	 probably	 the	 most	 interesting	 one,	 it	 states	 the	
following:	
	

Food,	medicine,	and	medical	supplies	for	humanitarian	purposes	should	
be	made	 available	 for	 Cuba	 under	 the	 Foreign	 Assistance	 Act	 of	 1961	
and	 the	Agricultural	Trade	Development	 and	Assistance	Act	of	1954	 if	
the	 President	 determines	 and	 certifies	 to	 the	 Committee	 on	 Foreign	
Affairs	of	 the	House	of	Representatives	and	 the	Committee	on	Foreign	
Relations	of	the	Senate	that	the	government	in	power	in	Cuba—	
(1)	has	made	a	public	commitment	to	hold	free	and	fair	elections	for	a	
new	government	within	6	months	and	is	proceeding	to	implement	that	
decision;	
(2)	 has	 made	 a	 public	 commitment	 to	 respect,	 and	 is	 respecting,	
internationally	 recognized	 human	 rights	 and	 basic	 democratic	
freedoms;	and	
(3)	 is	 not	 providing	 weapons	 or	 funds	 to	 any	 group,	 in	 any	 other	
country,	 that	 seeks	 the	 violent	 overthrow	 of	 the	 government	 of	 that	
country. 

	

																																																								
45	Bell	(n	2)	99.	
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This	paragraph	brings	up	two	other	acts	and	how	the	CDA	brings	an	exception	to	
their	applicability.	It	is	the	Foreign	Assistance	Act	that	completely	forbids	assistance	to	
Cuba,	both	by	the	US	but	also	other	states.	This	exception	is	brought	with	the	criterion	
that	is	stated	in	points	1-3,	i.e.	if	Cuba	changes	their	political	structure	etc.	This	section	
therefore	 says	 that	 only	 if	 the	 government	 in	 Cuba	 changes,	 will	 food,	 medicine	 and	
medical	 supplies	 for	 humanitarian	 reasons	 be	 made	 available.	 However,	 regarding	
humanitarian	 reasons	 the	 UN	 has	 specified	 that	 it	 is	 a	 growing	 crisis	 because	 the	
number	of	affected	people	has	nearly	doubled	in	the	last	decade	and	that	“the	UN	and	its	
partners	 continue	 to	 respond	 to	 humanitarian	 needs	 and	 emergencies	 resulting	 from	
conflict…”.46	This	 paragraph	 of	 the	 CDA	 is	 extremely	 peculiar	 due	 to	 this	 statement	
regarding	humanitarian	assistance	because	of	its	great	importance	in	the	world.		

The	 Cuban	 Liberty	 and	 Democratic	 Solidarity	 Act	 of	 1996,	 also	 known	 as	 the	
Helms-Burton	 Act,	 came	 to	 be	 after	 the	 shot	 down	 of	 Cuban	Air	 force	MiG	 jetfighters	
flying	 over	 Cuban	 airspace,	 which	 killed	 four	 Cuban-Americans.47	The	 act	 prevents,	
amongst	other	things,	companies	that	are	doing	business	in	Cuba	from	doing	business	in	
the	US	with	the	justification	that	these	companies	are	trafficking	in	stolen	US	properties	
and	 should	 thus	 be	 excluded	 from	 the	 US.	 Title	 I	 of	 the	 Act	 merely	 reaffirms	 the	
regulations	provided	for	in	the	CDA,	especially	its	extraterritorial	aspects.	Title	II	of	the	
Act	presents	the	steps	for	the	termination	of	the	embargo	against	Cuba.	In	detail	it	must	
contain	 a	 presidential	 determination	with	 the	 support	 of	 the	 Congress	 that	 suspends	
certain	 provisions	 of	 law	 including	 the	 CDA,	 Foreign	 Assistance	 Act	 and	 all	 the	
regulations	prohibiting	transactions	with	Cuba.	The	title	includes	also	the	requirements	
needed	 to	 be	 sure	 of	 when	 determining	 if	 Cuba	 has	 moved	 to	 both	 a	 transition	
government	 and	 democratic	 government	 respectively.	 An	 example	 of	 one	 of	 the	
requirements	is	returning	the	property	that	was	nationalized	by	the	Cuban	government	
to	 its	 former	 owners.	48	The	 aim	 of	 this	 regulation	 is	 of	 course	 to	 prevent	 foreign	
companies	 from	 investing	 in	 Cuba,	 which	 could	 lead	 to	 elevating	 Cuba’s	 economic	
growth.	The	European	Union	has	criticised	this	act	but	with	time	dropped	the	effort	of	
being	in	favour	of	negotiating	a	solution	due	to	the	non-changing	situation	and	approach	
from	the	US.	This	was	the	act	that	tightened	the	embargo	and	that	previously	only	had	
existed	 by	 executive	 order	 and	 that	 now	 became	 codified	 into	 law	 by	 President	 Bill	
Clinton,	in	the	name	of	the	four	men	that	were	killed.49		

The	Trade	Sanctions	Reform	and	Export	Enhancement	Act	of	2000	was	the	first	act	
to	 begin	 the	 easing	 the	 embargo,	 allowing	 sale	 of	 agricultural	 goods	 and	medicine	 for	
humanitarian	reasons.	These	regulations	do	however	require	a	 license	 for	sales	and	 is	
thus	very	limited.	It	is	important	to	note	the	fact	that	the	CDA	prevails	over	this	act	and	
therefore	the	necessity	of	a	presidential	certificate	remains	in	force.50		
	
 
3.3 International Law 
 

Public	 international	 law	 is	 regulated	 in	 the	 UN	 Charter	 and	 it	 concerns	 state	 to	
state	 practice,	 meaning	 that	 states	 have	 certain	 obligations	 when	 to	 oblige	 the	 UN	
																																																								
46	United	Nations,	‘Humanitarian	Assistance’,	<	
https://www.un.org/en/sections/priorities/humanitarian-assistance/	>	accessed	14	April	2017.		
47	Patrick	J.	Haney,	Walt	Vanderbush,	The	Cuban	Embargo	(University	of	Pittsburgh	Press,	2005)	99.	
48	Cuban	Liberty	and	Democratic	Solidarity	(Libertad)	Act	of	1996.	
49	Haney,	Vanderbush	(n	47)	99.	
50	Amnesty	(n	4)	11.	
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Security	 Council,	 but	 also	when	 to	 refrain	 from	 certain	 actions	 and	 interferences	 that	
regard	 other	 states’	 sovereignty	 and	 independence.51	The	 concept	 of	 sovereignty	 is	
fundamental	in	the	system	of	public	international	law;	it	provides	the	state’s	lawful	and	
basically	 exclusive	 control	 of	 its	 territory.52	The	 principle	 of	 non-intervention	 is	 a	
general	principle	of	 international	 law,	it	has	been	discussed	in	a	few	ICJ	cases	as	being	
hard	to	define,	but	the	general	idea	is	that	it	is	a	prohibition	of	threatening	or	the	use	of	
force	against	the	territorial	integrity	or	political	independence	of	any	state	as	mentioned	
in	Art.	2	(4)	of	the	UN	Charter.53			

Even	 though	 international	 human	 rights	 law	 is	 a	 specialised	 field	within	 general	
public	international	law,	it	does	not	have	the	same	scope	of	application.	When	it	comes	
to	human	rights	law,	the	state	must	respect,	protect	and	fulfil	the	rights	of	the	persons	
within	 their	 jurisdiction.54	However,	 in	human	 rights	 law	 there	 is	 also	 a	 responsibility	
for	 third	states	and	that	 is	 to	not	 in	any	way	hinder	another	state	 from	fulfilling	 these	
rights,	 but	 on	 the	 opposite	 assist	 them	 in	 achieving	 this	 by	 international	 cooperation	
mentioned	in	e.g.	Art.	2	(1)	ICESCR.	General	Comment	No.	3	further	discusses	that	these	
human	rights	should	not	only	be	fulfilled	by	the	sovereign	state,	but	also	by	help	from	
the	 international	 community.	 The	 emphasis	 in	 this	 comment	 is	 that	 international	
cooperation	 is	 to	 promote	 development	 and	 the	 realization	 of	 these	 rights.55 	The	
Universal	Declaration	of	Human	Rights	(UDHR)	further	advocates	cooperation	with	the	
UN	to	“promote	universal	respect	for	and	observance	of	human	rights	and	fundamental	
freedoms”.56	

International	law	provides	limits	to	the	enabling	of	sanctions	and	states	must	take	
into	account	the	enjoyment	of	economic,	social	and	cultural	(ESC)	rights	as	well	as	the	
right	 to	sovereignty	when	and	 if	applying	sanctions.	The	UN	Committee	on	ESC	Rights	
has	noted	the	obligation	of	states	to	protect	“at	 least	the	core	content	of	the	economic,	
social	 and	 cultural	 rights”.	 Further,	 the	 Committee	 recommends:	 “economic	 sanctions	
should	not	restrict	supply	of	medicines	and	medical	equipment	to	another	state”.57		
	
	
3.3.1 General Public International Law 
 
3.3.1.1 The Principle of Non-Intervention 
 

The	principle	of	non-intervention	has	been	discussed	 in	three	cases	 from	the	ICJ,	
but	it	was	in	the	merits	of	the	Nicaragua	v.	United	States	of	America	(Nicaragua	v.	USA)	
case	 that	 the	 principle	 was	 established	 as	 a	 part	 of	 international	 customary	 law,	
ultimately	leading	to	its	applicability	to	everyone.58		
																																																								
51	Frédéric	Mégret,	‘Nature	of	Obligations’	in	Daniel	Moeckli,	Sangeeta	Shah	and	Sandeesh	Sivakumuran	
(eds),	International	Human	Rights	Law	(Oxford	University	Press,	2010)	124.	
52	James	Crawford,	Bownlie’s	Principles	of	Public	International	Law	(8th	edn,	Oxford	University	Press,	2012)	
117.		
53	Michael	Wood,	’Non-Intervention	(Non-interference	in	domestic	affairs)’	(Encyclopedia	Princetoniensis)	
<	https://pesd.princeton.edu/?q=node/258	>	accessed	28	February	2017.	
54	Mégret	(n	51)	124.	
55	Susan	Breau,	The	Responsibility	to	Protect	in	International	Law	(Routledge,	2016)	117.	
56	The	Universal	Declaration	of	Human	Rights	(entered	into	force	10	December	1948)	UNGA	(hereinafter	
’UDHR’).	
57	General	Comment	No	8	of	the	Committee	on	Economic,	Social	and	Cultural	Rights,	’The	relationship	
between	economic	sanctions	and	respect	for	economic,	social	and	cultural	rights’,	[7-8].	
58	Military	and	Paramilitary	Activities	in	and	Against	Nicaragua	(Nicaragua	v	United	States	of	America)	
(Merits)	(1986)	ICJ	Reports,	[202]	(hereinafter	Nicaragua	v.USA	merits).	
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The	discussions	of	non-intervention	began	in	the	merits	of	the	1949	Corfu	Channel	
case	 where	 the	 ICJ	 made	 a	 groundbreaking	 statement	 regarding	 intervention	 of	 one	
state	 in	 another.	 The	 ICJ	 stated	 that	 “the	 alleged	 right	 of	 intervention	 as	 the	
manifestation	of	a	policy	of	force,	such	as	has,	in	the	past,	given	right	to	the	most	serious	
abuses	 and	 as	 such	 cannot,	 whatever	 be	 the	 present	 defects	 in	 international	
organization,	find	a	place	in	international	law”.59	

In	 1962,	 the	 Organization	 of	 American	 States	 (OAS)	 adopted	 resolutions	 that	
mandated	that	all	member	states	cut	all	diplomatic	ties	with	Cuba,	along	with	adopting	a	
collective	 embargo.	 However,	 13	 years	 later	 many	 of	 the	 member	 states	 had	 re-
established	relations	with	Cuba	and	 the	OAS	rescinded	 its	embargo	on	Cuba	based	on	
the	principle	of	non-intervention,	a	principle	that	is	mentioned	continuously	throughout	
the	OAS	Charter.60		

The	principle	of	non-intervention	was	later	on	defined	in	the	case	Nicaragua	v.	USA	
as	 the	 ICJ	 stated	 in	 their	 judgement	 that	 ”the	 principle	 forbids	 all	 states	 or	 groups	 of	
states	to	intervene	directly	or	indirectly	in	the	internal	or	external	affairs	of	other	states”	
and	that	”a	prohibited	intervention	must	accordingly	be	one	bearing	on	matters	in	which	
each	 state	 is	 permitted,	 by	 the	 principle	 of	 state	 sovereignty,	 to	 decide	 freely.	 One	 of	
these	 is	 the	 choice	 of	 a	 political,	 economic,	 social	 and	 cultural	 system,	 and	 the	
formulation	of	foreign	policy.	Intervention	is	wrongful	when	it	uses	methods	of	coercion	
in	regard	to	such	choices,	which	must	remain	free	ones.	 	…		the	element	of	coercion		…		
defines,	 and	 indeed	 forms	 the	 very	 essence	 of,	 prohibited	 intervention”. 61  In	 the	
judgement	 passed	 two	 years	 later	 the	 ICJ	 stated	 ”the	 principle	 of	 non-intervention	
involves	 the	 right	 of	 every	 sovereign	 state	 to	 conduct	 its	 affairs	 without	 outside	
interference;	though	examples	of	trespass	against	this	principle	are	not	infrequent,	the	
Court	considers	that	it	is	part	and	parcel	of	customary	international	law.		…	international	
law	requires	political	integrity		…		to	be	respected”.62	In	this	case	Judge	Jennings	further	
affirmed	that	the	principle	is	an	autonomous	principle	of	customary	law.63	Furthermore,	
the	most	coercive	form	of	political	interference	is	regime	change,	which	in	itself	is	a	clear	
violation	of	the	principle.		

In	Nicaragua	v.	USA	there	was	 funding	by	the	US	to	oppositional	groups	with	the	
aim	of	overthrowing	the	government	and	when	reading	the	judgement	it	is	clear	that	it	
is	not	legitimate	for	one	state	to	intervene	in	the	affairs	of	another	in	order	to	overthrow	
a	“bad	regime”.64	This	argumentation	can	be	related	to	the	situation	that	occurred	in	the	
beginning	of	the	embargo	history;	the	Bay	of	Pigs	invasion.	The	US	sent	Cuban	exiles	on	
a	 mission	 to	 enter	 Cuba	 through	 this	 bay,	 and	 can	 thus	 be	 compared	 as	 funding	 an	
oppositional	group.	For	one	state	to	not	intervene	in	the	affairs	of	another	is	not	legal	in	
anyway,	certainly	not	with	the	motive	of	overthrowing	a	bad	regime.		

In	1960	a	memorandum	was	made	from	the	Deputy	Assistant	Secretary	of	State	for	
Inter-American	 Affairs	 to	 the	 Assistant	 Secretary	 of	 State	 for	 Inter-American	 Affairs	
stating	 the	 disapproval	 of	 the	 Castro	 regime	 and	 that	 if	 these	 problems	 cannot	 be	
successfully	encountered,	then	“every	possible	means	should	be	undertaken	promptly…	

																																																								
59	Corfu	Channel	(Albania	v	United	Kingdom)	(Merits)	ICJ	Reports	(1949)	[35].	
60	MEDICC	(n	2).	
61	Military	and	Paramilitary	Activities	in	and	Against	Nicaragua	(Nicaragua	v	United	States	of	America)	
(Jurisdiction	of	the	Court	and	Admissibility	of	the	Application)	(1984)	ICJ	Reports	[205].	
62	Nicaragua	v	USA	merits	(n	58)	[106	&	202].	
63	Maziar	Jamnejad,	Michael	Wood,	’	The	Principle	of	Non-intervention’	[June	2009]	Leiden	Journal	of	
International	Law,	Cambridge	345-381.		
64	Ibid.		
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in	denying	money	and	supplies	to	Cuba,	to	decrease	monetary	and	real	wages,	to	bring	
about	hunger,	desperation	and	overthrow	the	government”.65	

The	 newest	 case	 from	 the	 ICJ	 on	 the	 matter	 of	 non-intervention	 is	 the	 DRC	 v.	
Uganda	case	where	the	Court	merely	affirmed	that	Nicaragua	had	”made	it	clear	that	the	
principle	of	non-intervention	prohibits	a	state	”to	intervene,	directly	or	indirectly,	with	
or	without	armed	force,	in	support	of	the	internal	opposition	within	a	state””	66,	and	thus	
strengthened	this	case	law.	

There	 is	 said	 to	 be	 two	 elements	 of	 unlawful	 intervention:	 “intervention	 by	 one	
state	in	the	affairs	of	another	and	 that	the	intervention	must	bear	on	matters	in	which	
each	state	is	permitted,	by	the	principle	of	state	sovereignty,	to	decide	freely”.	For	a	state	
to,	without	consent,	exercise	enforcement	jurisdiction	in	the	territory	of	another	state	is	
a	breach	of	the	non-intervention	principle.67		

Denying	 freedom	 and	 trade	 is	 a	 clear	 violation	 of	 the	 fundamental	 principles	 of	
international	law,	these	principles	can	be	found	in	for	example	the	UN	Charter	and	the	
OAS.	The	embargo	that	is	currently	in	force	today,	which	imposes	penalties	on	the	states	
that	trade	with	Cuba,	is	according	to	MEDICC	blatantly	violating	the	OAS	resolution	and	
is	also	contrary	to	the	OAS	Charter,	one	of	the	international	charters	that	upholds	non-
intervention	as	one	of	their	founding	principles.68		

The	preamble	of	the	UN	Charter	states	that	all	members	of	the	UN	are	to	“practice	
tolerance	and	to	live	together	in	peace	with	one	another	as	good	neighbours”.	Art.	1	(2)	
states	that	the	purpose	of	the	UN	is	to	“develop	friendly	relations	among	nations	based	
on	respect	for	the	principles	of	equal	rights	and	self-determinations	of	peoples”.	In	order	
to	 realise	 these	 purposes	 it	 is	 stated	 in	 Art.	 2	 (1)	 the	 “Organization	 is	 based	 on	 the	
principle	of	 the	 sovereign	equality	of	all	 its	members”,	 followed	by	 “who	shall	 fulfil	 in	
good	 faith	 the	 obligations	 assumed	 by	 them	 in	 accordance	with	 the	 present	 Charter”,	
and	“shall	refrain	in	their	international	relations	from	the	threat	or	use	of	force	against	
the	 territorial	 integrity	 or	 the	 political	 independence	 of	 any	 state,	 or	 in	 any	 other	
manner	inconsistent	with	the	Purpose	of	the	United	Nations”	(Art.	2	(4)).69		

The	 principle	 of	 non-intervention	 can	 further	 be	 found	 in	 the	 UNGA	 Resolution	
2131,	declaring:		

	
1.	 No	 State	 has	 the	 right	 to	 intervene,	 directly	 or	 indirectly	 for	 any	
reason	whatever,	 in	 the	 internal	 or	 external	 affairs	 or	 any	other	 State.	
Consequently,	armed	intervention	and	all	other	forms	of	interference	or	
attempted	 threats	 against	 the	 personality	 of	 the	 State,	 or	 its	 political,	
economic	 and	 cultural	 elements	 is	 condemned…		
4.	…	the	practice	of	any	form	of	intervention	not	only	violates	the	spirit	
and	the	letter	of	the	Charter	of	the	United	Nations,	but	also	leads	to	the	
creation	of	situations,	which	threaten	international	peace	and	security.	

																																																								
65	499	Memorandum	From	the	Deputy	Assistant	Secretary	of	State	for	Inter-American	Affairs	(Mallory)	to	the	
Assistant	Secretary	of	State	for	Inter-American	Affairs	(Rubottom),	Foreign	Relations	of	the	United	States,	
1958-1960,	Cuba,	Volume	VI	(Washington,	6	April	1960)	(emphasis	added).	
66	Armed	Activities	on	the	Territory	of	the	Congo	(DRC	v	Uganda)	(Merits)	(2005)	ICJ	Reports	[164].	
67	Jamnejad,	Wood	(n	63)	39	(emphasis	added).	
68	MEDICC	(n	2)	296.	
69	UN	Charter	(n	3).	
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5.	Every	State	has	the	inalienable	right	to	choose	its	political,	economic,	
social	 and	 cultural	 systems,	 without	 any	 interference	 of	 any	 form	 by	
another	State.70	

	
UNGA	Resolution	25/2625	states,	amongst	other	important	information,	that	there	

is	a	duty	to	not	intervene	in	matters	within	the	domestic	jurisdiction	of	any	state,	or	in	
any	 manner	 inconsistent	 with	 the	 purposes	 of	 the	 UN.71 		 The	 principle	 of	 non-
intervention	 is	 often	 referenced	 as	 invocations	with	political	 import	 rather	 than	 legal.	
Although	the	cases	from	the	ICJ	and	the	practice	of	states	 indicate	that	the	principle	 is	
seen	as	a	matter	of	law.72	

Since	the	non-intervention	principle	is	a	well-established	part	of	international	law,	
the	 UN	 has	 clarified	 their	 position	 on	 the	matter	 in	 UN	 General	 Assembly	 Resolution	
20/2131	as	seen	above.73		

	
	

3.3.1.2 The Principle of Extraterritoriality  
 

The	principle	of	extraterritoriality	is	a	part	of	public	international	law	that	the	CDA	
has	infringed	on	according	to	many	nations	as	well	as	international	bodies	and	regional	
organizations	such	as	the	UN,	OAS	and	the	OCLAE.74	One	day	after	the	CDA	was	passed	
by	 the	 US	 Congress,	 the	 European	 Community	 made	 a	 formal	 statement	 to	 the	 US	
government	delivering	a	warning	that	this	law	would	be	encountered	with	disapproval	
and	strong	opposition.	This	warning	also	came	with	a	message	stating	that	although	the	
Community	is	fully	supportive	of	a	peaceful	transition	to	democracy	in	Cuba,	they	simply	
cannot	 accept	 that	 the	 US	 unilaterally	 determines	 and	 restricts	 EC	 economic	 and	
commercial	 relations	 with	 any	 foreign	 nation	 which	 has	 not	 been	 collectively	
determined	 by	 the	 UN	 Security	 Council	 as	 a	 threat	 to	 peace	 or	 order	 in	 the	world	 of	
nations.75		

The	Second	Restatement	of	Foreign	Relations	of	the	United	States	had	the	view	that	
jurisdiction	of	a	corporation	belongs	to	whichever	nationality	the	owners	or	controllers	
of	 the	 corporation	 have.	 While	 the	 international	 community,	 including	 the	 ICJ	 in	
Barcelona	Traction76,	maintained	that	the	nationality	of	a	corporation	is	not	control	but	
rather	 the	 place	 of	 incorporation.77	This	 restatement	was	 in	 several	 ways	 flawed	 and	
thus	 the	Third	Restatement	of	the	Foreign	Relations	of	the	United	States	was	 introduced	
with	the	key	point	being	the	territoriality	principle.		

																																																								
70	UNGA,	Resolution	67/97,	Declaration	on	the	Inadmissibility	of	Intervention	in	the	Domestic	Affairs	of	
States	and	the	Protection	of	Their	Independence	and	Sovereignity,	A/RES/20/2131	(21	December	1965),	
available	from	<	http://www.un-documents.net/a20r2131.htm	>	(hereinafter	UNGA,	Res	2131).		
71	UNGA,	Resolution	25/2625,	Declaration	on	Principles	of	International	Law	concerning	Friendly	Relations	
and	Co-operation	among	States	in	accordance	with	the	Charter	of	the	United	Nations,	A/RES/25/2625	(24	
October	1970),	available	from	<	http://www.un-documents.net/a25r2625.htm.	>.	
72	Jamnejad,	Wood	(n	63)	345-381.	
73	UNGA,	Res	2131	(n	70).	
74	UNGA	47/19	(n	2);	see	also	MEDICC	(n	2);	see	also	Bell	(n	2)	100;	see	also	Yuniel	Labacena	Romero,	
’Bloqueo	viola	derechos	humanos	de	los	cubanos’	Juventud	Rebelde	(Cuba,	25	October	2014)	1.	
75	UNGA,	Assembly	Urges	States	to	Repeal	or	Invalidate	Laws	with	Extraterritorial	Effect	on	Sovereignity,	
Free	Trade,	Navigation	of	Other	States.	GA/9479,	14	October	1998,	<	
http://www.un.org/press/en/1998/19981014.ga9479.html	>	(hereinafter	UNGA,	9479).	
76	Barcelona	Traction	(Belgium	v	Spain)	(Judgement	of	5	February)	ICJ	Reports	(1970)	[3,	43].	
77	Bell	(n	2)	102.		
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The	Third	Restatement	is	composed	of	three	different	criteria	mentioned	in	§	414	
(2)	(b)	for	the	US	to	have	jurisdiction	over	foreign	subsidiaries.	The	first	is	that	the	must	
be	a	 “major	national	 interest”	 for	 the	country	asserting	 the	exception	 (in	 this	 case	 the	
US).	 This	means	 that	 the	 US	must	 assert	 interests	 of	US	 citizens,	 not	 those	 of	 Cuban.	
However,	 the	 regulations	mentioned	 in	 the	CDA	are	 created	 to	 advance	 the	 life	 of	 the	
Cuban	citizens,	by	transforming	their	country	into	a	democratic	one.	Thus,	this	criterion	
fails.	 The	 second	 requirement	 is	 that	 the	 regulations	 application	 to	 these	 foreign	
subsidiaries	 is	 of	 an	 essential	 element	 of	 the	 national	 program.	 Cuba’s	 trade	 with	 US	
foreign	 subsidiaries	 is	 a	 small	 percentage	 of	 the	 total	 imports,	 and	 to	 make	 US	
companies	unable	to	export	to	the	island	is	most	 likely	not	an	essential	element	of	the	
US	 national	 program,	 since	 it	 merely	 creates	 a	 loss	 for	 the	 US	 because	 it	 is	 those	
companies	 who	 loose	 export	 opportunities	 and	 Cuba	 on	 the	 other	 hand	 finding	
alternative	 trading	 opportunities.	 Therefore,	 this	 part	 of	 the	 paragraph	 also	 fails.	 The	
third	and	final	requirement	states	that	the	US	prohibition	must	not	conflict	with	the	laws	
or	 policies	 of	 the	 state	 where	 the	 subsidiary	 is	 incorporated,	 something	 that	 has	
occurred	 on	 several	 occasions	 concerning	 at	 least	 three	 countries.	 These	 states	 are	
Canada,	 Britain	 and	Mexico	 having	 subsidiaries	 in	 Cuba	with	 national	 laws	 regarding	
their	 trade	 with	 Cuba	 e.g.	 legislation	 blocking	 the	 implementation	 of	 the	 US	
prohibitions).	Therefore,	this	criterion	also	fails.78		
	
	
3.3.2 Human Rights Law 
 

The	US	 supports	 the	UDHR	and	 the	 rights	 of	 the	declaration.79	It	 is	 important	 to	
note	 that	 the	declaration	 is	not	binding	but	rather	a	 foundation	 for	 its	other	contracts	
such	as	 its	optional	protocols	 ICESCR	and	International	Covenant	on	Civil	and	Political	
Rights,	 two	different	 categories	 of	 human	 rights.	 The	UDHR	does	 impose	 a	 somewhat	
moral	obligation	on	all	states	to	seek	to	realize	social	and	economic	rights.80	The	right	to	
food	and	medicine	can	be	found	in	UDHR	Art.	25	(1)	stating:	“Everyone	has	the	right	to	a	
standard	of	 living	adequate	 for	 the	health	and	well-being	of	himself	 and	of	his	 family,	
including	food,	clothing,	housing	and	medical	care	and	necessary	social	services,	and	the	
right	to	security	in	the	event	of	unemployment,	sickness,	disability,	widowhood,	old	age	
or	other	lack	of	livelihood	in	circumstances	beyond	his	control”.81  

The	 US	 has	 not	 ratified	 the	 ICESCR,	 but	 the	 covenant	 has	 been	 signed,82	which,	
according	to	the	law	of	the	treaty,	means	that	US	must	“refrain	from	acts	which	would	
defeat	 the	 object	 and	 purpose	 of	 the	 treaty”.	 Ultimately	 meaning	 that	 the	 provisions	
stated	 in	 the	covenant	do	not	 legally	bind	 them	but	 they	are	obliged	 to	not	defeat	 the	
purpose	 of	 it.	 This	 obligation	 is	 stated	 in	 the	 1969	 Vienna	 Convention	 on	 the	 Law	 of	
Treaties	in	Art.	18:		

	
A	State	is	obliged	to	refrain	from	acts	which	would	defeat	the	object	and	
purpose	of	the	treaty	when:	(a)	it	has	signed	the	treaty	or	has	exchanged	

																																																								
78	Bell	(n	2)	114-118.	
79	UNGA,	9479	(n	75).	
80	Asbjörn	Eide,	Catarina	Krause,	Allan	Rosas,	Economic,	Social	and	Cultural	Rights	(2nd	revised	edn.,	
Martinus	Nijhoff	Publishers,	2001)	23.		
81	UDHR	(n	56).	
82	Terri	Robl,	‘U.S.	Explanation	of	Position	on	Right	to	Food’	(Human	Rights	Gov,	12	March	2014)	<	
http://www.humanrights.gov/dyn/2014/12/u/u.s.-explanation-of-position-on-right-to-food	>	accessed	1	
March	2017.	



18	

instruments	constituting	the	treaty	subject	to	ratification,	acceptance	or	
approval,	 until	 it	 shall	 have	made	 its	 intention	 clear	 not	 to	 become	 a	
party	to	the	treaty.83	

	
The	purpose	of	 international	 cooperation	mentioned	 in	 the	 ICESCR	 is	principally	

for	 states	 to	 come	 together	 in	 order	 for	 the	 world’s	 population	 to	 have	 their	 human	
rights	 fulfilled.	 It	 is	 a	 fact	 that	 some	 states	 have	 difficulties	 in	 realizing	 their	 citizen’s	
human	 rights,	 and	 it	 is	 also	 a	 fact	 that	 some	 states	 have	 economies	 that	 could	 assist	
other	states	in	fulfilling	human	rights.	With	international	cooperation	the	weight	to	fulfil	
human	 rights	 can	 be	 relieved	 by	 the	 assistance	 of	 other	 governments	 i.e.	 working	
together	makes	human	rights	less	of	an	economic	burden	to	realize.	 
 
 
Health 
 

In	 international	 law,	 the	primary	 responsibility	 is	held	by	states	when	 it	 regards	
human	rights.84	It	is	visualised	that	everyone	shall	have	a	right	to	the	highest	attainable	
standard	of	health,	 in	 terms	of	 the	 individual’s	potential,	 the	social	and	environmental	
conditions	 which	 affects	 the	 health	 of	 the	 individual,	 as	 well	 as	 in	 terms	 of	 health	
services.85	In	General	Comment	No.	14,	the	Committee	on	ESC	Rights	specified	that	the	
right	 to	 health	 include	 the	 following	 state	 obligations:	 availability	 (in	 sufficient	
quantity),	accessibility	(to	everyone),	acceptability	(respectfulness	of	medical	ethics	and	
cultural	 appropriateness)	 and	 quality	 (scientifically	 and	medically	 appropriate	 and	 of	
good	quality).86	General	Comment	No.	14	further	states	that	“state	parties	should	refrain	
at	 all	 times	 from	 imposing	 embargoes	 or	 similar	 measures	 restricting	 the	 supply	 of	
another	 state	 with	 adequate	 medicine	 and	 medical	 equipment.	 Restrictions	 on	 such	
goods	should	never	be	used	as	an	instrument	of	political	and	economic	pressure”.87		

Article	XI	of	the	American	Declaration	on	the	Rights	and	Duties	of	Man	states	that	
“Every	 person	 has	 the	 right	 to	 preservation	 of	 his	 health	 through	 sanitary	 and	 social	
measure	relating	to	food,	clothing,	housing	and	medical	care	to	the	extent	permitted	by	
public	 and	 community	 resources”.88	This	 article	 establishes	 the	 responsibilities	 that	
member	 states	 have	 to	 protect	 its	 citizens	 along	 with	 provisions	 in	 the	 OAS	 Charter	
stating	that	each	member	state	must	refrain	from	conducting	acts	that	would	hinder	or	
prevent	other	states	from	carrying	out	these	responsibilities.89		

The	CDA	restricts	the	sale	of	medicine	to	Cuba.	The	provisions	that	serve	to	cut	the	
medical	 supply	 given	 to	 Cuba	 is	 according	 to	 MEDICC	 violating	 “the	 acceptable	
parameters	established	by	customary	international	 law	for	trade	embargoes	as	well	as	

																																																								
83	Vienna	Convention	on	the	Law	of	Treaties	(entered	into	force	27	January	1980)	United	Nations,	UNTS	
1155.	
84	Eide,	Krause,	Rosas	(n	80)	22.	
85	Asbjorn	Eide,	‘Adequate	Standard	of	Living’	in	Daniel	Moeckli,	Sangeeta	Shah	and	Sandeesh	
Sivakumuran	(eds),	International	Human	Rights	Law	(Oxford	University	Press,	2010)	243.	
86	Ibid.,	244;	see	also	Eide,	Krause,	Rosas	(n	80)	23.		
87	Committee	on	Economic,	Social	and	Cultural	Rights,	General	Comment	No.	14,	HRI/GEN/1/Rev.9	(Vol	I)	
41	(emphasis	added).		
88	American	Declaration	on	the	Rights	and	Duties	of	Man	1948	(effective	April	1948)	Ninth	International	
Conference	of	American	States.	
89	MEDICC	(n	2)	298.	
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human	rights	guarantees	enshrined	in	international	human	rights	agreements	to	which	
the	US	is	bound”.90		

	
 

Food 
 
Mistreatment	or	violation	of	 the	right	 to	 food	 is	probably	 the	most	 serious	worldwide	
human	rights	problem	with	referral	to	the	large	amount	of	people	whose	rights	are	not	
ensured.	Without	food	there	 is	no	 life,	and	without	the	right	 food	life	 is	shortened	and	
subjected	to	more	illness.	The	right	to	health	is	stated	in	e.g.	Art.	12	of	the	ICESCR.91	In	
General	 Comment	 No.	 12	 the	 Committee	 on	 ESC	 rights	 defined	 the	 right	 to	 food	 as	
follows:	“The	right	to	adequate	food	is	realized	when	every	man,	woman	and	child,	alone	
or	 in	 a	 community	 with	 others,	 has	 physical	 and	 economic	 access	 at	 all	 times	 to	
adequate	food	or	means	for	its	procurement”.92	In	the	General	Comment	the	criteria	of	
availability	and	accessibility	are	mentioned	once	again	by	the	Committee.93		

In	 2014	 the	 US	 Deputy	 Representative	 to	 the	 UN	 Economic	 and	 Social	 Council,	
Terri	Robl,	explained	having	not	ratified	the	ICESCR	as	the	US	already	being	one	of	the	
world’s	biggest	food	donor,	that	we	are	not	in	a	current	global	food	crisis	and	that	“we	
must	all	work	together	to	improve	the	most	basic	of	human	conditions”.		

Robl	further	stated	that:	
	
Overall,	we	view	the	right	to	food	as	a	desirable	policy	goal;	it	is	our	
objective	to	achieve	a	world	where	everyone	has	adequate	access	to	
food.	We	do	not,	however,	 treat	 the	 right	 to	 food	as	an	enforceable	
obligation.94		

	
Professor	Marjorie	Cohn	has	written	 that	 since	 the	Reagan	 administration	 it	 has	

been	US	policy	to	define	human	rights	as	only	CP	rights,	and	thus	excluded	ESC	rights	as	
similar	to	social	welfare	or	socialism.95	This	division	of	human	rights	was	first	discussed	
in	 1951	 during	 the	 drafting	 of	 the	 International	 Bill	 of	 Human	 Rights	 where	 the	
differences	between	CP	rights	and	ESC	rights	were	debated.	The	CP	rights	were	seen	as	
absolute	and	 immediate	 in	 their	application,	 they	were	easily	applied	and	did	not	cost	
must	to	 fulfil	because	the	rights	on	the	state	was	“only”	to	not	 interfere	 in	 individuals’	
life.	While	 the	ESC	 rights	were	 to	 be	 fulfilled	 gradually	 and	of	 a	more	political	 nature	
where	 it	 would	 be	 very	 costly	 on	 the	 state	 due	 to	 having	 to	 provide	 welfare	 to	 the	
individuals.	It	is	true	that	the	US	has	not	ratified	the	ICESCR	and	this	making	the	US	an	
exception	to	other	states	(due	to	having	signed	but	not	ratified).	The	dominant	official	
view	 in	 the	US	seems	according	 to	some	to	be	 that	 they	do	not	consider	ESC	rights	as	
human	rights,	roughly	speaking,	because	of	the	political	opinion	in	the	US	being	deeply	

																																																								
90	Ibid.,	297.		
91	UNGA,	International	Covenant	on	Economic,	Social	and	Cultural	Rights,	16	December	1966,	United	
Nations,	UNTS	XXI.	
92	Committee	on	Economic,	Social	and	Cultural	Rights,	General	Comment	No.	12,	HRI/GEN/1/Rev.9	(Vol	I)	
6.	
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95	Marjorie	Cohn,	’Human	Rights	Hypocrisy:	US	Criticizes	Cuba’	(Counter	Punch,	18	March	2016)	<	
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divided.	96		 US	 courts	 have,	 however,	 relied	 on	 the	 ICESCR	 and	 its	 provisions	 in	 cases	
regarding	education	and	discrimination	therein.97	

When	it	comes	to	the	explanation	to	why	the	US	has	not	ratified	the	ICESCR,	 it	 is	
true	 that	 the	 ESC	 rights	 are	more	 costly	 and	 progressive	 in	 their	 realization,	 but	 the	
question	is	then	why	the	US	signed	the	covenant	when	they	never	had	any	intention	of	
ratifying	it.	Signing	a	treaty	still	gives	the	US	certain	obligations	such	as	refraining	from	
committing	 acts	 that	 go	 against	 the	 purpose	 of	 the	 treaty	 etc.	 The	 US	 has	 sufficient	
resources	 to	 fulfil	 everyone’s	minimum	 needs	 but	what	 is	 lacking	 is	 the	 political	 will	
according	to	Keller.98		
 
 

IV. Is the Embargo Lawful? 
 
4.1 Public International Law 
 

Since	 the	 concept	 of	 state	 sovereignty	 is	 fundamental	 in	 the	 system	 of	 public	
international	 law,	 it	 is	 equally	 important	 for	 states	 to	 respect	 this	principle	 and	avoid	
intervening	 in	 other	 states’	 internal	 affairs	 and	 political	 systems.	 State	 sovereignty	
means	that	a	state,	and	only	that	state,	should	have	exclusive	control	of	its	territory	and	
stand	 independently	 in	 the	relationship	to	other	states.	For	one	state	 to	 interfere	with	
another	state’s	political	independence	or	territorial	integrity	is	prohibited	according	to	
Art.	2	(4)	in	the	UN	Charter.		

The	embargo	has	since	1961	restricted	Cuba’s	trade	through	economic	sanctions.	
As	 mentioned	 in	 the	 law	 section,	 Cuba	 is	 today	 the	 only	 country	 that	 is	 subject	 to	
economic	and	trade	sanctions	under	the	TWEA.	Since	Eisenhower	made	the	decision	of	
declaring	 a	 national	 emergency	 in	 1961	 in	 addition	 with	 the	 amendment	 in	 1977	 to	
maintain	economic	sanctions	as	a	result	of	a	national	emergency,	it	has	every	year	since	
then	been	a	presidential	determination	to	uphold	this	due	to	“the	national	interest	of	the	
US”.	To	understand	the	national	emergency	statement	back	in	1961	can	to	an	extent	be	
understandable,	 but	 as	 more	 than	 50	 years	 has	 past	 since	 then,	 the	 relevance	 of	 the	
statement	has	 lost	 its	power	 and	has	 instead	been	 replaced	with	 the	US’	will	 to	bring	
democracy	 to	 Cuba,	 but	 a	 democracy	 that	 makes	 Cubans	 isolated	 and	 controlled	 by	
another	state	does	not	necessarily	bring	democracy	to	Cuba.	What	is	also	important	to	
note	is	that	Cuba	believes	that	they	already	have	a	good	democracy,	but	what	the	US	is	
striving	for	is	a	democracy	similar	to	the	one	they	posses.		

These	trading	restrictions,	regulated	in	US	domestic	law,	were	established	with	the	
aim	 of	 changing	 the	 political	 authority	 in	 Cuba,	 meaning	 that	 as	 long	 as	 communism	
would	rule	as	the	state’s	political	power	–	restrictions	would	be	maintained.	Restrictions	
with	the	aim	of	isolating	the	Cuban	economy	and	thus	giving	them	no	choice	but	to	“give	
in”	to	the	US	demands.	However,	this	was	not	the	outcome	of	the	embargo,	instead	the	
Cuban	 government	 did	 what	 they	 could	 within	 the	 country,	 including	 finding	 new	
trading	 partners.	 The	 health	 care	 was	 focused	 on	 in	 terms	 of	 education	 and	 Cuban	
doctors	were	sent	abroad	to	work	in	countries	such	as	Venezuela	in	exchange	for	oil.	As	
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a	matter	of	 fact,	more	than	30	000	Cuban	health	professionals	work	 in	70	countries,	a	
study	of	2014	showed.99		

It	is	stated	in	UNGA	Resolution	2131	that:		
	

Every	 state	 has	 the	 inalienable	 right	 to	 choose	 its	 political,	 economic,	
social	and	cultural	systems,	without	interference	of	any	form	by	another	
state.	

	
In	General	Comment	No.	14	 it	 is	 stated	 to	not	restrict	 in	order	 to	create	political	

and	economic	pressure.	What	the	US	has	done	through	its	embargo	on	Cuba	is	to	try	to	
change	 Cuba’s	 political	 system	 by	 wanting	 a	 change	 to	 democracy,	 and	 this	 through	
affecting	its	economic	system	by	restricting	the	trade.	If	a	change	is	to	be	made	in	Cuba,	
for	example	a	regime	change,	it	will	most	likely	happen	as	relations	between	the	states	
improve,	 which	 is	 rather	 obvious	 seeing	 the	 circumstances	 of	 the	 embargo.	 Cuba	
maintains	 socialism	 and	 at	 the	 same	 time	 resents	 the	 extraterritorial	 acts	 of	 the	 US,	
referring	to	it	as	e.g.	suffocation	of	the	island,	and	to	“give	in”	to	the	US	demands	stated	
in	the	CDA	is	most	likely	not	in	the	Castro	agenda.	Raul	Castro	is	said	to	step	down	from	
his	presidency	in	the	year	of	2018	and	only	the	future	will	tell	what	the	outcome	of	this	
will	be.	

In	General	Comment	No.	8	the	limits	of	enabling	sanctions	are	stated;	it	says	that	
states	 must	 take	 into	 account	 the	 right	 to	 sovereignty.	 This	 comment	 came	 about	 in	
1997,	 but	 even	 though	 the	 comment	 did	 not	 exist	 when	 the	 establishment	 of	 the	
embargo	 was	 made	 –	 the	 existence	 of	 the	 sanction	 should	 today	 be	 taken	 into	
consideration	when	choosing	to	maintain	the	embargo.		

In	Nicaragua	 v.	 USA	 the	 court	 stated	 how	 the	 choices	 of	 political	 freedoms	 etc.	
should	 not	 be	 coerced	 in	 any	 way	 to	 alter	 them,	 ultimately	 being	 an	 unlawful	
intervention	and	that	international	law	requires	that	political	integrity	be	respected.	The	
court	 further	 argues	 that	 it	 is	 not	 legitimate	 for	 a	 state	 to	 intervene	 in	 the	 affairs	 of	
another	in	order	to	overthrow	a	bad	regime.	The	most	relevant	and	interesting	part	of	
the	case	of	Nicaragua	v.	USA	is	where	the	ICJ	states	that	the	principle	of	non-intervention	
forbids	 indirect	 intervention	 in	 the	 affairs	 of	 another	 state.	 The	 US	 may	 not	 have	
physically	intervened	with	the	embargo	in	the	Cuban	state	(if	excluding	the	Bay	of	Pigs	
invasion),	 but	 they	 have	 certainly	 applied	 measures	 aimed	 at	 changing	 the	 Cuban	
political	 system,	 something	 that	 would	 affect	 the	 concept	 of	 state	 sovereignty.	
Interestingly,	 the	 memorandum	made	 by	 Mallory	 in	 1960,	 discusses	 way	 in	 order	 to	
overthrow	the	Cuban	government	making	 this	connection	suitably	relevant	 in	relation	
to	case	law	and	the	argumentation	of	the	ICJ	in	these	matters.		

Given	 the	 facts	 that	 have	 been	 discussed	 above	 regarding	 the	 principle	 of	 non-
intervention	 and	 the	 legislation	 that	 the	 US	 has	 passed	 regarding	 their	 embargo	 it	 is	
rather	clear	that	there	has	been	an	indirect	intervention	in	the	state	of	Cuba.	From	what	
has	been	examined	there	are	several	clear	ways	in	which	the	US	acts	can	be	compared	to	
unlawful	measures	made	by	other	states,	for	example	in	Nicaragua	v	USA.	This	situation	
can	 also	 be	 linked	 to	 statements	 made	 by	 the	 UN	 in	 both	 the	 Charter	 and	 several	
resolutions	that	confirms	the	unlawfulness	of	these	types	of	acts.	As	written	by	Jamnejad	
and	Wood,	 interventions	 are	 seen	 as	 of	 a	 more	 political	 act	 rather	 than	 legal,	 which	
would	 explain	 the	 complexity	 of	 the	 understanding	 of	 the	 embargo	 in	 relation	 to	
international	law.	
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Regarding	extraterritoriality,	it	is	in	this	thesis	connected	to	the	possible	violation	
of	the	ESC	rights	but	it	is	still	a	concept	of	public	international	law	and	thus	it	is	analysed	
in	 this	 section.	 It	 is	 a	 concept	 of	 a	 state	 acting	 beyond	 its	 territory	 i.e.	 beyond	 its	
authority.	The	CDA	was	the	act	that	tightened	the	embargo	and	thus	it	has	received	a	lot	
of	resistance	from	the	international	community,	especially	the	EC	who	objected	already	
from	 the	 first	 day	 of	 its	 establishment.	 The	 CDA	mentions	 how	 the	US	 is	 prepared	 to	
reduce	the	sanctions	following	that	Cuba	transitions	to	democracy	amongst	other	things.	
The	Helms-Burton	Act	further	states	the	requirements	needed	to	know	whether	or	not	
Cuba	has	moved	 to	 a	 democratic	 government.	 The	Foreign	Assistance	Act	 forbids	 any	
assistance	 to	 communist	 countries	 as	 well	 as	 to	 the	 countries	 who	 ever	 has	 given	
assistance	 to	 Cuba.	 This	 act	 is	 therefore	 both	 retroactive	 and	 also	 not	 very	 nation	
friendly	due	to	its	regulations.	This	act	was	altered	by	the	CDA	in	giving	a	few	exceptions	
to	the	assistance	possibilities,	though	very	limited.		

Pérez-Beviá	 is	 a	 scholar	 who	 rejects	 that	 territoriality	 may	 constitute	 a	 valid	
justification	 for	 the	 exclusion	 of	 public	 international	 law.	Ultimately	meaning	 that	 the	
acts	made	by	the	US	cannot	find	justification	in	the	principle	of	territoriality,	neither	in	
the	principle	of	nationality,	as	mentioned	in	the	Second	Restatement.	According	to	Pérez-
Beviá,	 the	only	 thing	 that	may	be	 considered	as	a	valid	 justification	 is	public	order.100	
However,	 in	 this	 case,	public	order	 is	most	 likely	not	a	 concept	 that	 can	be	 connected	
from	the	US	point	of	view	because	of	there	not	being	any	reported	trouble	with	public	
order	in	the	US	due	to	Cuban	trade.		

Originally,	the	sanctions	to	be	imposed	according	to	the	CDA	on	certain	countries	
were	 automatically	 applied,	 but	 this	meant	 that	 it	would	 necessarily	 terminate	 aid	 to	
Russia	and	thus	the	Congress	decided	to	change	the	President’s	duty	to	cancel	aid	from	a	
mandatory	 to	a	discretional	one.101	Still,	 for	 the	US	 to	pass	 legislation	meant	 to	hinder	
other	states	from	trading	with	Cuba	is	both	manipulative	but	also	creating	a	threatening	
environment	 between	 the	 states	 that	 is	 ultimately	 contrary	 to	 the	 UN	 Charters	
preamble.	 Regarding	 the	matter	 of	 extraterritoriality,	 this	 US	 legislation	 found	 in	 the	
CDA	 is	 apparently	 (according	 to	 the	US)	 superior	 due	 to	 the	 regulations	 found	 in	 the	
Third	Restatement	of	Foreign	Relations	to	the	US	 in	 relation	 to	 international	 legislation	
due	to	its	existence,	even	though	being	both	in	conflict	with	international	law	as	well	as	
being	combated	by	the	international	community.		

Seeing	what	has	been	discussed	above	 the	 legislation	passed	by	 the	US	 is	highly	
likely	 to	be	unlawful	due	 to	 its	 contradictions	 in	 international	 law.	To	pass	 legislation	
that	 provides	 unlawful	 extraterritorial	 jurisdiction	 is	 not	 only	 disrespecting	 the	
sovereignty	 of	 the	 state/s	 being	 affected	 but	 also	 undermining	 the	 importance	 of	
international	 law	 and	 its	 existence.	 The	 statement	 made	 in	 the	 UNGA	 resolution	 19	
where	the	necessity	of	the	embargo’s	elimination	is	stated	can	verify	this	as	well	as	the	
UNGA’s	 continuous	 efforts	 of	 demanding	 the	 invalidation	 of	 the	 extraterritorial	 laws	
passed	by	the	US.	
 
 
4.2 Human Rights Law 
 

When	 it	 comes	 to	 the	ESC	rights,	 the	ways	 that	 the	embargo	could	have	violated	
these	 rights	 is	 the	 way	 through	 third	 state	 responsibility	 since	 human	 rights	 law	
																																																								
100	José	Antonio	Pérez-Beviá,	La	aplicación	del	Derecho	público	extranjero	(Cadernas	Civitas,	University	of	
Sevilla,	1989)	67.	
101	Bell	(n	2)	99.	
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concerns	 the	state’s	 jurisdiction	 towards	 its	own	citizens.	This	means	 that	one	state	 is	
preventing	another	state	from	fulfilling	these	rights,	 in	particular	the	ESC	rights	in	this	
case,	and	by	extraterritorial	acts	of	implementing	laws	concerning	another	country	than	
the	country	creating	the	laws,	disrespecting	the	purpose	of	performing	this	international	
cooperation.		

It	 can	 be	 discussed	whether	 or	 not	 it	 is	 the	 embargo	 that	 is	 responsible	 for	 the	
situation	on	the	Cuban	food	market.	Most	likely,	this	is	the	result	of	both	Cuban	and	US	
actions;	both	states	blaming	each	other.	That	the	embargo	would	be	the	sole	cause	for	
the	 situation	 on	 the	 Cuban	 food	 market	 is	 most	 likely	 not	 the	 case.	 However,	 the	
combination	of	the	new	socialist	regime,	and	the	controversies	between	the	states	could	
be	a	reasonable	explanation	for	the	situation.	It	is	true	that	the	embargo	restricts	trade	
in	Cuba,	but	not	to	the	extent	that	the	supermarkets	nearly	are	empty.	This	is	probably	
because	of	Cuba	not	having	a	market	economy,	which	ultimately	is	leading	to	decisions	
made	by	the	Cuban	government.		

The	right	 to	 food,	as	 it	 is	stated	 in	General	Comment	No.	12,	 includes	availability	
and	accessibility	of	 food	as	well	 as	 the	 fulfilment	of	 these	obligations.	For	 the	US	 to	be	
responsible	as	a	third	state	it	would	mean	that	the	embargo	is	hindering	the	Cuban	state	
of	 having	 availability	 and	 accessibility	 of	 food,	 as	 well	 as	 being	 unable	 to	 fulfil	 these	
criteria.	It	is	a	difficult	scenario	to	discuss	because	in	Cuba	there	is	food,	but	most	of	the	
food	is	not	available	for	everyone	due	to	high	costs,	it	is	not	accessible	to	everyone	due	
to	there	simply	not	being	sufficient	quantities	of	certain	foodstuffs,	but	to	state	that	the	
non-fulfilment	 of	 these	 criteria	 by	 the	 Cuban	 state	 is	 due	 to	 the	 embargo	 is	 a	 drastic	
conclusion.	It	can	be	argued	to	an	extent,	but	to	place	a	violation	of	the	right	to	food	by	
the	US,	as	a	third	state,	to	Cuba	would	most	likely	not	be	correct.	

Regarding	 General	 Comment	 No.	 14,	 it	 mentions	 how	 embargoes	 such	 as	 those	
restricting	medical	equipment	should	refrain	from	being	imposed	as	a	form	of	economic	
and	political	pressure.	What	the	embargo	has	imposed	is	restrictions	of	equipment	sold	
exclusively	by	the	US,	and	as	mentioned	before	it	is	e.g.	medicine	and	equipment	needed	
for	 the	treatment	of	children’s	cancer	 in	 the	retina,	advanced	anaesthetic	 inhalers	 that	
are	necessary	for	surgical	operations	etc.	The	US	is	therefore	not	restricting	all	medical	
supplies,	 but	 these	 specialized	 tools	 could	 still	 be	 the	 reason	why	 some	 people	 don’t	
recover	 from	 these	 illnesses.	 In	 General	 Comment	 No.	 8	 it	 is	 stated	 that	 economic	
sanctions	should	not	restrict	the	supply	of	medicines	or	medical	equipment	to	another	
state,	meaning	this	section	of	the	comment	is	being	disregarded	by	the	US	government	
since	 this	 statement	 is	 directly	 applicable	 to	 the	 embargo	 and	 its	 regulations.	 Then	
again,	 this	 comment	 came	 about	 in	 1997	 when	 the	 embargo	 already	 had	 been	
established	for	over	30	years,	but	this	does	not	exclude	the	possibility	of	the	US	taking	it	
into	account	today.	

Further	in	General	Comment	No.	14;	the	ESC	Committee	specified	that	the	right	to	
health	 includes	 availability	 and	 accessibility	 of	 health	 facilities	 etc.,	 acceptability	 and	
quality	of	health	services.	The	part	that	in	this	case	can	be	connected	to	the	embargo	is	
quality,	which	includes	appropriate	hospital	equipment.102	Bossuyt	had	some	interesting	
thoughts	 about	 the	 embargo	 and	 violation	 of	 human	 rights.	 He	 believes	 that	 it	 is	 a	
violation	to	restrict	this	equipment	that	is	sold	exclusively	by	the	US	and	it	is	true	that	
some	specific	equipment	is	prohibited	to	export	from	the	US	to	Cuba,	but	that	this	would	
amount	to	a	violation	of	the	right	to	health	by	the	US	as	a	third	state	to	the	state	of	Cuba	
is	most	likely	not	sufficient.		

																																																								
102	Eide	(n	85)	244.	
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In	the	third	section	of	the	CDA	the	US	brings	up	international	cooperation	as	a	term	
defining	cooperation	with	the	US.	It	states	that	sanctions	will	be	made	towards	countries	
that	 provide	 assistance	 to	 Cuba	 and	 thus	 the	 aim	 was	 to	 further	 isolate	 the	 Cuban	
economy.	This	term	of	international	cooperation	in	the	CDA	is	therefore	a	different	one	
from	the	one	mentioned	 in	 the	 ICESCR.	States	cooperating	with	 the	US	 in	order	 to	cut	
trade	with	another	state	versus	states	coming	together	as	a	community	in	order	to	help	
all	 people,	 no	 matter	 what	 nation,	 to	 realize	 their	 human	 rights.	 International	
cooperation	 as	 stated	 in	 the	 ICESCR	 is	 an	 area	 of	 international	 law	 that	 has	 been	
disregarded	 in	 the	situation	of	 the	embargo,	on	behalf	of	 the	US,	and	 their	 statements	
regarding	 sanctions	 to	 be	 made	 towards	 states	 that	 provide	 assistance	 to	 the	 island.	
International	 cooperation	 means	 that	 a	 state	 should	 not	 hinder	 another	 state	 from	
fulfilling	 human	 rights,	 it	 is	 likely	 that	 the	 embargo	 has	 affected	 Cuba	 to	 an	 extent	
regarding	 trade	with	 food	 and	medicine.	However,	 the	more	 important	 component	 of	
international	 cooperation	 is	 that	 states	 should	 assist	 other	 states	 that	 have	 trouble	
realising	 human	 rights,	 something	 that	 the	 US	 has	 not	 done	 in	 connection	 to	 the	
embargo.	

It	cannot	be	denied	that	what	the	embargo	has	imposed	on	Cuba	in	terms	of	non-
intervention	and	extraterritorial	acts	are	wrongful,	but	for	it	to	amount	to	a	violation	of	
human	rights	law	is	a	slim	chance,	although	it	is	a	decision	to	be	made	by	the	ICJ,	should	
that	day	come.	 
 
 
4.3 The Future 
	

As	 stated	 in	 a	 report	 written	 by	 Amnesty	 International	 in	 2009	 some	 attempts	
have	been	made	in	order	to	ease	the	embargo.	Regarding	oppositions,	the	US	press	has	
on	 occasions	 expressed	 their	 views	 on	 the	 embargo	 and	 with	 this	 reaching	 a	 lot	 of	
readers.	CNN,	the	Gallup	Institute	and	Orbitz	Worldwide	has	performed	polls	that	prove	
that	a	consensus	exists	in	the	US	that	the	society	favours	a	lifting	of	the	sanctions	and	a	
normalization	 of	 the	 relationship	 between	 the	 US	 and	 Cuba.103	Generally	 speaking,	 a	
larger	 opposition	 to	 the	 embargo	 is	 emerging	 because	 of	 the	 realization	 of	 financial	
opportunities	 for	 trading	with	 Cuba104,	 but	 also	most	 likely	 because	 it	 is	 obvious	 that	
this	move	by	the	US	did	not	reach	its	objective	in	over	50	years.		

Both	 Democratic	 and	 Republican	 members	 of	 the	 United	 States	 Congress	 have	
represented	bills	to	the	US	Senate	and	the	House	of	Representatives	but	no	major	action	
has	 been	 taken.	 Former	 President	 Barack	Obama	made	 it	 easier	 for	 Cubans	 to	 travel,	
expanded	Internet	services	and	with	his	visit	to	Havana	the	visions	of	the	Cuban	people	
have	 expanded.	According	 to	 an	 article	 in	 the	New	York	Times,	 this	 visit	was	 the	 last	
chapter	 of	 the	 revolution,105	and	 it	 is	 true	 that	 Obama	 made	 some	 major	 changes	
between	the	states,	which	hopefully	only	were	the	beginning	of	removing	the	embargo.	
There	is	yet	to	come	a	complete	revision	of	the	Cuban	policy	from	the	White	House,	and	
until	then	the	future	is	hard	to	interpret.		

																																																								
103	Ibid.	
104	Amnesty	(n	4)	12.	
105	Patricio	Fernández,	’El	Fin	de	la	Revolucion	Cubana’	(The	New	York	Times,	5	May	2017)	<	
https://www.nytimes.com/es/2017/05/05/el-fin-de-la-revolucion-cubana/?smid=tw-
espanol&smtyp=cur	>	accessed	13	May	2017.	
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If	 the	embargo	were	 to	be	 lifted,	 the	government	of	Cuba	would	have	 its	 time	 to	
shine	 and	 show	 the	 world	 how	 it	 would	 work	 towards	 realizing	 human	 rights	 and	
improving	the	living	conditions	for	its	citizens–	without	an	embargo	“in	their	way”.		
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V. Conclusions 
 

Accusations	of	irrational	politics	in	Cuba	by	the	US	have	gone	from	initially	being	
the	 reprisal	 of	 the	 nationalizations	 of	 US	 property	 and	 non-compensation	 to	 the	
“promotion”	by	Cuba	of	the	insurrection	in	Latin	America	and	Africa	and	the	dangers	to	
US	national	security	due	to	the	Cuban	links	to	the	former	Soviet	Union	as	well	as	alleged	
violations	 of	 human	 rights.	 In	 1960	 the	US	 clearly	 criticized	 Cuba’s	 human	 rights	 and	
thus	 they	 enforced	 the	 sanctions,	 and	 of	 course	 the	 US	 wanted	 to	 redeem	 their	
properties	and	re-establish	 their	position	 in	Cuba	as	 it	had	been	before	 the	revolution	
initiated	by	Fidel	Castro.	Still	 today	the	Cuban	system	is	criticized	by	 the	US	while	 the	
ESC	 rights	 are	 disregarded.	 The	 embargo	 can	 only	 be	 lifted	 by	 either	 a	 Congressional	
decision,	or	by	Cuba	fulfilling	the	criteria	stated	in	the	CDA,	according	to	the	CDA.	While	
the	US	criticises	Cuba	for	not	respecting	human	rights	and	that	being	one	of	reasons	of	
their	invention,	Cuba	believes	it	 is	the	embargo	that	is	causing	the	slow	progression	in	
realizing	 these	 rights.	 The	 UN	 on	 the	 third	 side	 demands	 the	 lifting	 of	 the	 embargo	
because	it	is	violating	international	law	and	must	be	removed	in	order	for	Cuba	to	work	
independently	towards	progressively	realizing	human	rights	of	its	citizens.	

It	 has	 been	 over	 50	 years	 since	 the	 enforcement	 of	 the	 embargo	 and	 Cuba	 has	
shown	no	signs	of	transitioning	their	government	to	democracy	and	the	US	is	showing	
no	signs	of	 lifting	the	embargo	(in	forms	of	Congressional	unity).	Former	US	President	
Barack	Obama	did	what	he	could	in	order	to	ease	the	restrictions	imposed	on	the	parties	
involved,	which	included	to	re-establish	diplomatic	relations	and	ease	the	restrictions	of	
Americans	 to	 travel	 to	 Cuba,	 the	 restoration	 of	 direct	 flights	 from	Miami	 to	 Cuba	 and	
eased	 restrictions	 on	 US	 companies	 conducting	 business	 on	 the	 island.	 However,	
because	 Republicans	 dominate	 the	 Congress	 today	 and	 the	 current	 President,	 Donald	
Trump,	 is	a	 republican,	 the	 future	of	 the	embargo	 is	unclear.	Trump	has	not	yet	made	
any	announcements	since	he	officially	became	President	of	the	US.		

The	fact	that	the	US	has	implemented	all	sorts	of	domestic	legislation	functioning	
extraterritorially	shows	unwillingness	from	their	point	of	view	to	act	in	accordance	with	
international	cooperation	laws	and	thus	not	assisting	in	fulfilling	these	human	rights	of	
Cubans	which	should	be	accorded	to	every	human	being.	In	order	for	a	government	to	
change	 to	democracy,	 it	 is	a	decision	 the	people	must	ultimately	make	 for	 themselves,	
not	by	another	 state’s	 legislation.	This	 situation	has	 rather	backfired	 than	promoted	a	
transition	to	democracy.		

What	was	once	 an	 aggressive	 attempt	 to	 change	 the	Cuban	government	 is	 today	
something	so	complex	it	is	hard	to	justify	for	the	US	government.	This	is	proven	by	the	
US	 abstaining	 from	 voting	 in	 the	 meeting	 of	 2016	 –	 perhaps	 seen	 as	 a	 way	 from	
abstaining	from	their	own	politics.	The	embargo	is	now	compromised	of	a	web	of	formal	
laws	 gathered	 in	 several	 acts	making	 it	 a	 difficult	 process	 to	 abolish,	 should	 that	 day	
come.		
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