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15. 

The right to deduct VAT
for mixed activities:

a Swedish-Austrian comparison

Professor, Iur Dr. Eleonor Kristoffersson, Örebro University1

1. Introduction
In this chapter, a taxable person is considered to have mixed activit-
ies when it carries out both taxable and non-taxable transactions and
hence has a limited right of deduction of input VAT. The EU VAT sys-
tem has detailed provisions regarding the right of deduction in rela-
tion to mixed activities in Articles 173–175 of the VAT Directive. Some
of these rules are mandatory for the Member States to implement and
apply, while others are optional. The rules on deduction in relation to
mixed activities differ between the Member States. 

This chapter aims to reveal the similarities between and differ-
ences in implementation in Swedish and Austrian law as well as to
analyse the similarities and differences from an EU law perspective. I
have only selected Sweden and Austria as examples since I have been
teaching national VAT law in both Sweden and Austria and therefore
am most familiar with these systems. As a consequence, I have been

1. The author is also Professor in Tax Law at Gävle University in Sweden, and Visit-
ing Professor at Salzburg University in Austria.
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15. | The right to deduct VAT for mixed activities: a Swedish-Austrian comparison

able to observe the different approaches to the right of deduction in
Sweden and Austria, which has resulted in a research project in which
I, together with some colleagues in Salzburg, am in the process of
analysing the right of deduction in Sweden and Austria.2 This contri-
bution is part of that research project.3 

There  is  extensive  case  law  from  the  CJEU4 on  the  right  of
deduction in relation to mixed activities. There is also case law from
national courts. This chapter does not focus on the case law, but on
the implementation of the Directive. Hence, the case law is only used
to gain an understanding of the rules, and is not analysed in detail. 

The outline of this chapter is the following. First, mixed activities
in the VAT Directive are discussed (section 2)5 followed by Swedish
and Austrian law (sections 3 and 4). The chapter ends with a compar-
ative analysis (section 5) and conclusions (section 6). 

2. Mixed activities in the VAT Directive
When a taxable person uses goods or services for mixed purposes,
only the proportion of the VAT that is attributable to taxable transac-
tions or transactions that entitle to a refund of input VAT, shall be
deductible.  In  many  cases,  the  taxable  person  knows  what  the
acquired goods or services are to be used for. If they are to be used
for taxable purposes, the input VAT is deductible. If this is not the
case, the input VAT is not deductible.

If the actual use of the goods or services cannot be determined at
the time of the acquisition, or if the goods or services are to be used
for both purposes, the deductible proportion has to be calculated in
order  to  decide  the  deductible  amount.  This  calculation  is  often
called the  pro-rata calculation and is  stipulated in Article 174 of the
VAT Directive. The deductible amount shall be made up by a fraction
consisting of the following:

2. Germany is also part of the project. 
3. The project members are Prof. Dr. Johannes Michael Rainer, Prof. Dr. Christoph

Urtz  and PhD. Philipp Loser.  The project  is  funded by Vetenskapsrådet  and
Marianne and Marcus Wallenbergs Stiftelse. 

4. Court of justice of the European Union.
5. The text in section 2 is based on Kristoffersson, Eleonor & Rendahl, Pernilla,

Textbook on EU VAT (Iustus 2016), pp. 165–170.
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2. Mixed activities in the VAT Directive

— as  numerator, the total amount, exclusive of VAT, of turnover
per year attributable to transactions in respect of which VAT is
deductible pursuant to Articles 168 and 169; 

— as denominator, the total amount, exclusive of VAT, of turnover
per year attributable to transactions included in the numerator
and to transactions in respect of which VAT is not deductible.

In the denominator, the Member States may include the amount of
subsidies other than those directly linked to the price of goods and
services.  In  the  case  of  a  farmer  who  receives  subsidies  for,  for
example,  the  construction  of  wetlands,  such  subsidies  may  be
included in the denominator. 

Not all supplies of goods or services shall be included in the frac-
tion. The amount of turnover attributable to the supply of  capital
goods used by the taxable person for the purposes of his business as
well as to incidental real estate and financial transactions shall not be
included. 

Under Article 175 of the VAT Directive, the deductible propor-
tion shall be determined on an annual basis, fixed as a percentage
and rounded up to a figure not exceeding the next whole number.
The provisional proportion for a year shall be calculated on the basis
of the preceding year’s transactions. In the absence of any such trans-
actions to refer to, or where they were insignificant in amount, the
deductible proportion shall be estimated provisionally by the taxable
person on the basis of his own forecasts under the supervision of the
tax authorities. Member States may, however, retain the rules in force
on 1 January 1979 or, in the case of the Member States which acceded
to the  Community  after  that  date,  on  the  date  of  their  accession.
Deductions made on the basis of such provisional proportions shall
be adjusted when the final proportion is fixed during the following
year. In practice this  means that the opening figures shall be used
throughout the year. When the accounts are closed, the closing fig-
ures show the actual proportion. When the final proportion is fixed,
the input VAT is adjusted. This adjustment may lead to a refund of
VAT from the tax administration or to additional payments of VAT.

The Member States have the discretion to use alternative calcula-
tions for the deductible amount.6 Member States may authorise the

6. Article 173 of the VAT Directive.
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15. | The right to deduct VAT for mixed activities: a Swedish-Austrian comparison

taxable person to determine a proportion for each sector of his busi-
ness, provided that separate accounts are kept for each sector. In this
case, the turnover-based pro-rata fraction is used. However, one and
the same taxable person will apply several different deductible pro-
portions. The Member States may also require a taxable person to
determine a proportion for each sector of his business and to keep
separate accounts for each sector. 

The Member States may authorise or require the taxable person
to make the deduction on the basis of the use made of all or part of
the goods and services. Establishing the deduction on the basis of the
use made of the goods or services can be a fairly advanced operation.
This was clarified by the CJEU in C-183/13, Banco Mais.7 In this case,
Banco Mais was a bank that carried out leasing activities in the auto-
mobile sector and other financial activities. Leasing activities are tax-
able transactions whereas financial activities are mainly exempt from
VAT under Article 135(1) of the VAT Directive. As regards the mixed
use of goods and services, Banco Mais calculated its deductible pro-
portion on the basis of a fraction containing, as a numerator, the pay-
ments collected from the financial transactions in respect of which
VAT is deductible, to which the turnover from the leasing transac-
tions  in respect  of  which VAT is  deductible  was  added,  and,  as  a
denominator, the payments collected from all financial transactions,
to which the turnover from all leasing transactions was added. Thus,
Banco Mais applied the pro-rata calculation in Article 174 of the VAT
Directive. In practice, that method led Banco Mais to consider that
39 per cent of the VAT due or paid on those goods and services was
deductible. 

The  Portuguese  tax  authorities,  however,  took  the  view,  as
regards the leasing transactions, that using as a criterion the part of
the turnover from transactions in respect of which VAT is deductible,
without excluding from that turnover the part of the rental payments
offsetting the acquisition cost of the vehicles, had had the effect of
distorting the calculation of the deductible proportion. Under Por-
tuguese law, the taxable person could be required to make the deduc-
tion on the basis of the use made of all or part of the goods and ser-
vices. 

7. C-183/13, Fazenda Pública v Banco Mais SA, ECLI:EU:C:2014:2056.
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2. Mixed activities in the VAT Directive

The CJEU ruled that the VAT Directive must be interpreted as
not precluding a Member State, in circumstances such as those in the
main proceedings, from requiring a bank, which, inter alia, carries
out leasing activities, to include in the numerator and denominator of
the fraction used to determine a single deductible proportion for all
of its mixed use goods and services. Instead Member States should
only require the inclusion of the part of the rental payments made by
customers  as  part  of  their  leasing agreements  that  corresponds  to
interest, where that use of the goods and services is primarily caused
by the financing and management of those contracts,  that being a
matter for a national court to ascertain. This resulted in a much more
limited right of deduction than when applying the general rule in Art-
icle 174.

The Member States  may also authorise  or require  the taxable
person to make the deduction in accordance with the general rule in
Article 174 of the VAT Directive, in respect of all goods and services
used  for  all  transactions  referred  to  therein.  When this  method is
used, the pro-rata calculation in Article 174 is applied also when the
acquisitions are made entirely for exempt or fully taxable purposes.
The taxable persons do not have to worry about how the goods or
services are actually going to be used. They simply apply the same
deductible proportion on all acquisitions. 

The last option for the Member States provided for in Article 173
of the VAT Directive is that they may provide that where VAT, which
is not deductible by the taxable person, is insignificant, it  is to be
treated as nil. This is a simplification measure, which many Member
States have chosen to implement.

When activities are not exempt but are tax free because they lie
outside the scope of VAT, Articles 173–175 of the VAT Directive are
not  directly  applicable.  An  activity  lies  outside  the  scope  of  VAT
when there is another reason for it being tax free other than the fact
that the supply is exempt or that the goods or services are supplied
abroad. For example, there might not be a supply of goods or ser-
vices or the supply of goods or services may not constitute an eco-
nomic activity. Activities that lie outside the scope of VAT do not in
themselves give any right to a deduction of input VAT. 
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In C-437/06,  Securenta,8 the CJEU ruled that the determination
of the methods and criteria for apportioning input VAT between eco-
nomic and non-economic activities within the meaning of the VAT
Directive is at the discretion of the Member States which, when exer-
cising  that  discretion,  must  take  into  consideration  the  aims  and
broad logic of that Directive and, on that basis, provide for a method
of  calculation  which  objectively  reflects  the  part  of  the  input
expenditure actually to be attributed to those two types of activity
respectively. Consequently, the methods for dealing with this kind of
mixed activity may differ from one Member State to another. 

3. Mixed activities in Swedish law
The rules about the right of deduction and repayment of input VAT
are set out in Chapters 8 and 10 of the Swedish VAT Act (SVATA).9

From a structural perspective, the SVATA differs from the VAT Dir-
ective in the respect that a difference is made between the right of
deduction and right  of  repayment.  If  a  person carries  out  taxable
activities,  the  rules  on  deduction  in  Chapter 8  apply,  whereas  the
rules on repayment in Chapter 10 apply when the person does not
carry out taxable transactions but still has a right of deduction (for
example, exportation and intra-Union supplies). In the VAT Direct-
ive, the concepts of deduction and repayment rather refer to whether
a person has more output than input VAT or not. 

Mixed activities are regulated in Chapter 8, Section 13 SVATA.
There are, rather surprisingly, no corresponding rules in Chapter 10,
but most likely Chapter 8 Section 13 SVATA should be applied ana-
logously in repayment situations. Chapter 8, Section 13 SVATA reads
as following (in Swedish): 

‘I de fall  den ingående skatten endast  delvis  avser förvärv eller
import  som medför  avdragsrätt  eller  avser  förvärv  eller  import
som görs gemensamt för flera verksamheter, av vilka någon inte
medför skattskyldighet, eller görs för en verksamhet som endast
delvis medför skattskyldighet får avdrag göras endast för skatten
på den del av ersättningen eller inköpspriset som hänför sig till

8. C-437/06,  Securenta Göttinger Immobilienanlagen und Vermögensmanagement AG v
Finanzamt Göttingen, ECLI:EU:C:2008:166.

9. Mervärdesskattelagen (1994:200).
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3. Mixed activities in Swedish law

den  del  av  förvärvet  eller  importen  som  medför  avdragsrätt
respektive hänför sig till verksamhet som medför skattskyldighet.
Om inte denna del  kan fastställas,  får avdragsbeloppet i  stället
bestämmas genom uppdelning efter skälig grund.’

The first sentence states that the input transactions shall be referred
to activities that entitle or do not entitle the taxable person to deduct
input  VAT.  If  this  is  not  possible,  the  deductible  amount  should,
under the second sentence, be determined according to ‘reasonable
grounds’. There are no cases from the Supreme Administrative Court
in  Sweden10 regarding  the  interpretation  of  Chapter 8,  Section 13
SVATA, most likely because the courts mainly deal with these cases as
matters of fact rather than matters of law.11

For quite some time, it was unclear, from the taxpayers’ perspect-
ive, how the calculation based on ‘skälig grund’, reasonable grounds,
should be understood. For example, the Swedish Tax Agency12 has
often claimed that the right of deduction of input VAT in the immov-
able property sector should be calculated based upon the area used
for taxable or tax-free purposes, whereas many taxpayers might think
that the Swedish provision should be interpreted in accordance with
the turnover-based pro-rata calculation. 

The  Swedish  Tax  Agency  clarified  the  right  of  deduction  for
mixed  activities  in  a  Position  Statement  from  25  August  2015.13

According to the Swedish Tax Agency, the first sentence of Chapter 8,
Section 13 SVATA applies when the actual use of the goods is known
at the time of the acquisition. In that case, the input VAT shall be
deducted in accordance with the actual use. If the actual use is not
known at the time of the acquisition, the second sentence with the
distribution of  the input  VAT based on  reasonable  grounds shall  be
applied.

According to the Swedish Tax Agency, different distribution keys
should be applied when deciding the reasonable grounds in Chapter 8,

10. Högsta förvaltningsdomstolen.
11. See RÅ 1999 not 282, RÅ 2003 not 3, RÅ 2004 not 6 and RÅ 2006 ref 47 which

all touch upon this provision, but where the interpretation and application of
this provision have never been tried. 

12. Skatteverket.
13. Skatteverkets ställningstagande Avdragsrätt för mervärdesskatt – fördelning efter skälig

grund, 131 446423-15/111, 25 August 2015.

313



15. | The right to deduct VAT for mixed activities: a Swedish-Austrian comparison

Section 13 SVATA. The distribution key that best reflects the  utilisa-
tion of resources in the company should be applied. Normally, the
turnover-based pro-rata fraction in the VAT Directive should be used,
since  the  turnover  often  gives  a  clear  picture  of  the  utilisation of
resources. If, however, another distribution key better reflects the util-
isation of resources, that distribution key should be used instead of
the turnover-based one. The area should be applied for costs related
to  immovable  property.  In  manufacturing,  production  costs  or
machine hours could be used to determine the right of deduction for
general costs. In consultancy businesses, the hours worked based on
a time tracking system could be used. Also mileage as well  as the
adjusted turnover pro-rata fraction used by the CJEU in the above-
mentioned case, C-183/13, Banco Mais, may be applied. According to
the Swedish Tax Agency, these methods should be combined with
one and the same taxable person, when appropriate. 

As mentioned above, the deductible proportion shall, under the
VAT  Directive,  be  rounded  up  to  the  next  whole  number.  The
Swedish Tax Agency interprets this as rounding up is only allowed
when the turnover-based distribution key is used. Where other distri-
bution keys apply, a percentage and two decimals should be used. 

The  Position  Statement  of  the  Swedish  Tax  Agency  from  25
August 2015 is well written. The Tax Agency has taken the responsib-
ility to clarify a vague piece of legislation in order to make it useful
and easier to apply. Its many different methods and the obligation on
the taxpayers to combine several distribution keys is complicated—a
more simple solution would have been desirable—but at least the tax-
payers know the position of the Swedish Tax Agency. 

In  a  later  Position  Statement  from 7  October  2016  regarding
holding companies, the Swedish Tax Agency introduces a new distri-
bution key.14 The Tax Agency proposes that if a holding company has
supplied taxable services to a value of 100,000 including VAT and
has acquired goods and services to an amount of 4,250,000 including
VAT, the deductible portion for that company should be 100,000/
4,250,000 = 2.35%. There is no support for this method in the case
law of the CJEU and it must even, in my opinion, be considered to

14. Skatteverket,  Holdingbolag—avdragsrätt  för  mervärdesskatt,  131  435175-16/111,  7
October 2016.
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3. Mixed activities in Swedish law

conflict with the case law in, for example, 268/83, Rompelman15 and C-
400/98,  Breitsohl16 as  even if  a company does  not  have any output
transactions  at  all,  it  can  still  have  a  right  to  deduct  input  VAT.
Hence, relating the amount of input transactions including VAT to
the  output  transactions  including  VAT  in  order  to  determine  the
deductible portion must be in conflict with the EU VAT system.

4. Mixed activities in Austrian law
In Austrian law, the rules on the right of deduction of input VAT are
to be found in Section 12 of the Austrian VAT Act (AVATA)17 as well
as in Article 12 of the Appendix18 of the AVATA. Like the SVATA, the
structure for the rules on deduction differ from the VAT Directive.
The AVATA however, has different sets of rules depending on whether
the right of deduction is connected with intra-Union transactions or
not. The provisions relevant for intra-Union transactions are set out
in the Appendix of  the AVATA. The Appendix consists  of  articles
instead of/rather than sections.

The sections in the AVATA are substantially longer than the sec-
tions in the SVATA. Hence, there are no chapters in the AVATA, only
31 sections altogether. 

The right of deduction of input VAT for mixed activities are in
Section 12, paragraphs 4 and 5/or Sections 12(4) and 12(5) AVATA.
These rules also apply for intra-Union transactions:

‘(4)  Bewirkt  der  Unternehmer  neben  Umsätzen,  die  zum
Ausschluss vom Vorsteuerabzug führen, auch Umsätze, bei denen
ein solcher Ausschluss nicht eintritt, so hat der Unternehmer die
Vorsteuerbeträge nach Maßgabe der Abs. 1 und 3 in abziehbare
und nicht abziehbare Vorsteuerbeträge aufzuteilen.

(5)  An  Stelle  einer  Aufteilung  nach  Abs.  4  kann  der
Unternehmer:

1.  die Vorsteuerbeträge nach dem Verhältnis zum Ausschluss
vom  Vorsteuerabzug  führenden  Umsätze  zu  den  übrigen

15. 268/83, D.A. Rompelman och E.A. Rompelman-Van Deelen v Minister van Financiën,
ECLI:EU:C:1985:74.

16. C-400/98, Finanzamt Goslar v Brigitte Breitsohl, ECLI:EU:C:2000:304.
17. Umsatzsteuergesetz 1994, UStG. Bundesgesetz über die Besteuerung der Umsätze.

BGl. Nr. 663/1994.
18. Anhang.
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Umsätzen in nicht abziehbare und abziehbare Vorsteuerbetröge
aufteilen, oder 

2.  nur  jene  Vorsteuerbeträge  nach  dem  Verhältnis  der
Umsätze aufteilen, die den zum Ausschluss vom Vorsteuerabzug
nach  Abs.  3  führenden  Umsätzen  oder  den  übrigen  Umsätzen
nicht ausschließlich zuzurechnen sind.’

Section 12, paragraph 4 AVATA simply states, when it is read together
with  paragraphs 1  and  3,  that  when  a  taxable  person  carries  out
mixed activities, that person should deduct the input VAT insofar as
the input transactions are not used for purposes that do not give the
right to deduct input VAT. This must be considered as an implement-
ation of Article 173(2)(c) of the VAT Directive. 

The main rule in Section 12, paragraph 4 AVATA is very flexible.
According to the guidelines of the Ministry of Finance, any method
can be used as long as it results in a correct allocation from an eco-
nomic point of view.19 The starting point when applying Section 12,
paragraph 4 is the management accounting of a company, such as the
costing.20 As a supplementary method, different distribution keys can
be  applied.21 One  key suggested  by the  Ministry  of  Finance  is  to
allocate the input VAT relating to the acquisition of  an IT system
based on the operating hours.22 The area should be applied for costs
of a building used for taxable and non-taxable purposes.23 

Section 12,  paragraph 5  AVATA  gives  the  taxable  person  two
alternatives to the method in paragraph 4. The first one is to determ-
ine the deductible proportion by using a turnover-based pro-rata cal-
culation for all input transactions. The second one is to use the pro-
rata calculation only for general costs, which cannot be referred to
transactions  that  either  give  the  right  or  do not  give  the  right  of
deduction. The first option implements Article 173(2)(d), whereas the
second option implements the main rule, that is the turnover-based
pro-rata fraction in Article 175 of the VAT Directive.

19. Umsatzsteuerrichtlinien Sec. 12.4.2.
20. Umsatzsteuerrichtlinien Sec. 12.4.2.3.
21. Umsatzsteuerrichtlinien Sec. 12.4.2.3.
22. Umsatzsteuerrichtlinien Sec. 12.4.2.3.
23. The Austrian Supreme Administrative  Court  (Verwaltungsgerichtshof)  VwGH 23

February 2010, 2007/15/0289.
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The rules  in  Section 12,  paragraph 5  AVATA are  simplification
rules which are optional alternatives to paragraph 4.24 The turnover-
based pro-rata calculation may, however, also be applied by the Tax
Agency if the taxable person does not provide enough information to
apply the main rule in paragraph 4.25 The rules in paragraph 5 are not
applicable when the mixed activities consist of taxable transactions
and out-of-scope transactions.26

5. Comparative analysis
One similarity between Swedish and Austrian law is that neither of
the jurisdictions has implemented the turnover-based pro-rata calcu-
lation as the main rule for deciding the right of deduction of input
VAT in mixed activities. This is somewhat strange, since the turnover-
based distribution key is the main rule in the VAT Directive. A pos-
sible explanation for this similarity is that both Sweden and Austria
already had VAT when they entered the EU on 1 January 1995. They
already dealt with the issue of mixed transactions in a functional way,
and simply chose to keep the old rules as the main rule.27 Since the
VAT Directive opens up for many alternatives, for example, the use of
the acquired goods and services, the support for the old rules could
be found in the Directive. 

In Sweden, the turnover-based pro-rata calculation is not imple-
mented in law at all. Instead the preparatory works, especially Gov-
ernment Bills  are  an important  source of  interpretation.  Normally,
they contain information on the considerations behind a law and in
the case of laws implementing EU law, how the proposed provisions
relate to a particular directive. In this case, however, the Government
Bill in question is silent about why Sweden has chosen not to imple-
ment the main rule of the VAT Directive. Nor does it say anything
about whether the intention was to implement Article 173(2)(c) of the
VAT Directive or not. It simply states that the proposed rules were

24. Umsatzsteuerrichtlinien Sec. 12.4.2.3.
25. The Austrian Supreme Administrative Court VwGH 11.11.1987, 85/13/0197.
26. The Austrian Supreme Administrative Court VwGH 6.3.1989, 87/15/0087.
27. 2nd paragraph, 2nd sentence of the application notes of the old SVATA (lagen

(1968:430)  om  mervärdeskatt)  and  § 12,  paragraph 4  the  old  AVATA  (Umsatzs-
teuergesetz 1972).
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taken over from the old SVATA from 1968.28 In my opinion, this is a
poor implementation. 

My  main  criticism is  that  without  active  implementation,  the
Swedish  legislator  has  left  the  playing  field  to  the  Swedish  Tax
Agency.  This  makes  the  regulation  of  the  right  of  deduction  for
mixed activities  unstable.  The Tax Agency can change its  position
statements at any time. There is no real protection against retroactive
measures, since the Tax Agency can add new distribution keys at any
time, as well as use new distribution keys without support in its posi-
tion statements. Nor are the taxpayers protected against quick fixes
and less well-considered solutions like the one in the Tax Agency Pos-
ition Statement on holding companies. 

In my opinion, the Swedish legislator should take the opportun-
ity to amend Chapter 8,  Section 13 SVATA and implement Articles
173–175  of  the  VAT  Directive  actively.  Governmental  work  on  a
review of the SVATA is ongoing. In the instructions for the govern-
ment  inquiry  the  rule  on  deduction  and  repayment  of  VAT  in
Chapters 8 and 10 SVATA shall be reviewed from the EU law per-
spective. Chapter 8, Section 13 is not mentioned as a problem area in
the instructions, but on the other hand, the fact that the list of devi-
ations  from the Directive is  not complete is.  Hence,  hopefully the
revision will also include Chapter 8, Section 13 SVATA. The inquiry
shall be submitted on 1 April 2019.29

Austria has implemented the turnover-based pro-rata calculation
as an alternative to the main rule. Since Austria belongs to the contin-
ental legal tradition with more written law in general, and where writ-
ten law is much more important as a legal source than in Sweden, it
would probably be impossible to apply the turnover-based distribu-
tion key in the VAT Directive without the express implementation of
it in Section 12, paragraph 5 AVATA. 

The AVATA presents an acceptable implementation of  Articles
173–175 of the VAT Directive. The rules on the turnover-based  pro-
rata calculation could have been more detailed like in the VAT Direct-

28. Government Bill  Regeringens proposition 1993/94:99 om ny mervärdesskattelag,  p.
213. See also Government Bill Regeringens proposition 1994/95:99 Mervärdesskatten
och EG.

29. Swedish  Ministry  of  Finance,  Översyn  av  mervärdesskattelagen.  Kommittédirektiv
2016:58.
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ive. As the implementation stands now, you have to obtain additional
information from the VAT Directive in order to know which figures
should be used to calculate the deductible amount, the rounding up,
and that subsidies directly linked to the price of supplies of goods
and services may not be included in the fraction etc. 

As mentioned before, both Sweden and Austria apply other main
rules than the turnover-based pro-rata calculation in the VAT Direct-
ive. In my opinion, the problem with this is that the main rule in both
countries is vague. In Sweden, a great deal remains unclear. It is not
even clear whether Sweden has implemented Article 173(2)(c) of the
VAT Directive  or not,  and hence can use another distribution key
than the turnover key. Since Sweden never implemented the rules of
the VAT Directive actively but only kept the previous rules in the old
SVATA, which do not mention the word ‘use’, it would seem that the
legislator  never  intended  to  implement  Article 173(2)(c).  You  can
hence argue that all the distribution keys proposed by the Swedish
Tax Agency in its Position Statement bar the turnover-based one are
in conflict with EU law. The Austrian main rule mentions the word
‘use’,  verwendet, not in Section 12(4) but in Section 12(3) that para-
graph 4  refers  to.  It  is  hence  a  clearer  implementation  of  Article
173(2)(c), and is in my opinion not in conflict with the VAT Directive.
Still it is not possible to figure out that distribution keys such as area
and operating hours should be used only by reading the law. In my
opinion, a review not only of the SVATA but also of the AVATA from
a foreseeability perspective could lead to an increased legal certainty
and easier compliance.

6. Conclusions
As mentioned in the introduction, the aim of this chapter is to reveal
similarities and differences in implementation in Swedish and Aus-
trian law and to analyse the similarities and differences from an EU
law perspective. The following similarities have been found: 

— Neither of the jurisdictions applies the turnover-based pro-rata
calculation as the main rule.

— Both Austrian law and the Swedish Tax Agency apply the ‘use’
of acquired goods and services as the main rule, which corres-
ponds to the optional provision 173(2)(c) of the VAT Directive.

319



15. | The right to deduct VAT for mixed activities: a Swedish-Austrian comparison

— Both the Austrian Ministry of  Finance and the Swedish Tax
Agency  favour  the  use  of  other  distribution  keys  than  the
turnover one.

— Neither of the jurisdictions have implemented rules regarding
rounding up, which year’s figures to apply and adjustment of
the deductible amount the following year. 

The following differences have been found:

— Austria but not Sweden has implemented the turnover-based
pro-rata calculation in the law. 

— Austria but not Sweden has implemented the optional provi-
sion Article 173(2)(c) in its VAT Act by using the word ‘use’.

— Austria has more detailed provisions in the field of the right of
deduction of input VAT for mixed activities than Sweden.

The Swedish law is problematic from an EU law perspective, since
Sweden has not implemented Articles 173–175 of the VAT Directive in
the SVATA. Sweden kept the rules from the old SVATA, but these
rules are very different from the ones in the VAT Directive. The Aus-
trian implementation is less problematic from an EU law perspective,
since Austria has implemented both the main turnover-based pro-rata
calculation and the optional use-based rule in Article 173(2)(c) as well
as the optional turnover-based rule in Article 173(2)(d) of the VAT
Directive. In my opinion, both countries could improve their imple-
mentation by making the rules more detailed and hence more foresee-
able  and easier  to comply with. In Sweden,  however,  it  is  time to
finally implement Articles 173–175 in the VAT Directive.
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