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Abstract  
In the event of a takeover bid, the bidder usually requires access to the target company in 
order to undertake a due diligence review and access more than publicly available information 
about the target. The review´s overall purpose is to contemplate potential risks associated with 
the target company and the takeover process. As a result of the review, the bidder will gain 
access to a significant amount of information, perhaps price sensitive, in the target. This 
information could, especially in the hands of a competitor, lead to great financial and 
reputational losses for the target. Naturally, the target company will implement measures to 
protect confidential information. The board will share as little information as possible, but 
enough to make the bidder feel satisfied enough to propose a final bid.  
 
Due diligence reviews are to a large extent unregulated. The review works as a “battleground” 
for further negotiations regarding price and conditions. There is no stated general obligation 
for the target board to allow a due diligence and a denied request is not seen as a prohibited 
defensive measure. The board must take into account negative and positive aspects of the 
review and consider its potential risks. The target board is not restricted by the company´s 
short-term shareholder´s interests of receiving immediate value for their investment, but may 
as well take into account the company´s long-term interests. Target shareholder protection is 
granted in so much as the board must regard its duty of loyalty and act in the interests of 
short-term as well as long-term, small and large, shareholders. Compared to the shareholder 
friendly regulation of post-bid measures, pre-bid, the board is free to rely on its discretion. 
The prohibition of defensive measures applies to pre-bid defences implemented to thwart a 
potential takeover bid. Compared to the US, the shareholder friendly approach towards 
defensive measures in the Swedish, as well as the UK and the European takeover regulation, 
could be said to limit board negotiation powers. On the other hand, the US takeover 
regulation could be challenged since it risk feinting the shareholders, depriving them of their 
right to decide on the outcome of a takeover bid.  
 
Sammanfattning  
I samband med ett offentligt uppköpserbjudande begär ofta budgivaren tillträde till 
målbolaget i syfte att genomföra en due diligence-undersökning och få tillgång till mer än 
offentliggjord information om målbolaget. Undersökningens övergripande syfte är att 
överväga potentiella risker avseende målbolaget samt uppköpsprocessen. Som en följd av 
undersökningen kommer den potentiella köparen att få tillgång till en stor mängd information, 
i många fall priskänslig. Denna information kan, framför allt i händerna på en konkurrent, 
leda till stora finansiella och ryktesmässiga skador för målbolaget. Av naturliga skäl söker 
målbolaget vidta åtgärder i syfte att skydda känslig information. Målbolagsstyrelsen kommer 
att dela med sig av så lite information som möjligt, men samtidigt tillräckligt mycket för att 
budgivaren ska känna sig tillfredsställd nog att lägga ett slutligt bud.  
 
Due diligence-undersökningar är i stor utsträckning oreglerade. Undersökningen kan liknas 
vid ett ”slagfält”, vilket utgör grund för vidare förhandlingar angående pris och avtalsvillkor. 
Någon lagstadgad skyldighet för målbolagsstyrelsen att tillåta en due diligence saknas och en 
nekad förfrågan ses inte som en otillåten försvarsåtgärd. Styrelsen måste ta hänsyn till såväl 
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negativa som positiva aspekter av undersökningen och beakta dess potentiella risker. 
Styrelsen är inte begränsad av bolagets kortsiktiga aktieägares intresse av omedelbar 
utdelning på sina investeringar, utan kan även ta hänsyn till bolagets långsiktiga intressen. 
Skydd för målbolagets aktieägare garanteras genom att målbolagsstyrelsen måste beakta sin 
lojalitetsplikt och agera i både kortsiktiga, långsiktiga, små samt stora aktieägares intressen. 
Jämfört med den aktieägarvänliga regleringen av försvarsåtgärder vidtagna efter ett lämnat 
takeover erbjudande, är styrelsen relativt fri att nyttja sitt fria skön vid en tidigare tidpunkt, 
innan ett slutligt bud lämnats. Förbudet mot att vidta försvarsåtgärder tillämpas på åtgärder 
vilka implementerats innan ett slutligt bud lämnats, om dessa syftat till att avvärja ett 
potentiellt bud. I jämförelse med den amerikanska takeoverregleringen, kan den 
aktieägarvänliga inställningen gentemot försvarsåtgärder i den svenska, den brittiska och den 
europeiska takeoverregleringen sägas begränsa målbolagsstyrelsens förhandlingskrafter. Å 
andra sidan kan den amerikanska regleringen ifrågasättas då den riskerar att finta bort 
aktieägarna och beröva dem dess rätt att besluta om ett takeover erbjudande.  
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1 Introduction 

1.1 Background 

1.1.1 What is due diligence? 
A due diligence review is normally implemented in connection with a takeover, an acquisition 
technique employed to affect changes in the control of a publicly held company (the “target” 
or the “offeree” company).1 The standard procedure in a takeover, is for the bidder (the 
“potential buyer” or the “offeror”) to approach the board of the target company in order to 
discuss the potential offer, indicate a price, solicit board support, request access to due 
diligence, and establish a time-table.2 The bidder will propose an attractive offer, exceeding 
the net asset value in the target, and corresponding with the average purchase price on the 
actual stock exchange.3 Before the bidder makes its decision to announce a final takeover bid 
to the target shareholders, an accepted and vital aspect of the transaction is the due diligence 
review, conducted by the bidder after consent by the target company. The bidder normally 
states acceptance to undertake a review, as a condition for the final bid, and lenders will 
normally want to rely on a due diligence conducted on behalf of the bidder.4 A bidder who 
wishes to perform a due diligence must so request in writing and indicate to the target board 
that this is a condition for making the offer.5 Overall, the review seeks to point out risks, 
financial, legal etc., in the target company that would be of importance for the final offer price 
and for the decision as to whether or not to announce a final takeover bid.6 The review also 
seeks to ensure that the assets in the target company have the value the target has given them.7 
The information gathered in the review reveals how the target company has been managed, 
the chosen structure and partnership or owner manager operation.8 The directors of the target 
board will typically accept a due diligence if it finds the offer being of interest for the 
shareholders and after making sure the bidder has the financial recourses to carry out the bid.9 
A bid found not to be in the interest of the shareholders and therefore, not recommended by 
the target board, is referred to as a hostile bid. If the bid is hostile, the bidder will only have 
access to publicly available information and other information that the target company is 
required to give by law. If the bid is not hostile but a friendly bid, it is a matter of 
negotiation.10 
 
Traditionally, due diligence processes were looking at the past, for example completed 
transactions, level of earnings etc. Today, the review looks at the future as well as the past, in 
																																																								
1 Schnydrig, A, Should Defensive Measures in Takeover Settings be Permitted or Prohibited by Law? An 
Analysis of the Approach Adopted by U.S. Law, U.K. Law, and Swiss Law in Light of the Economic Rationale of 
Takeovers, EBLR 2009, p. 909. 
2 Johansson, S, Undertakings by Target Companies in Take-over Situations, EBLR 2002, p. 336. 
3 Parr, C, Due Diligence: Worth a look?, Business Law Review 2006, p. 232. 
4 Lewis & Gibb, Takeovers and Stakebuilding, in Panasar & Boeckman, European Securities Law, p. 291. 
5 Nyström, Ohlsson, et al., The Swedish Takeover Code, An Annotated Commentary, p. 10 f. 
6 Stattin, Takeover: offentliga uppköpserbjudanden på aktiemarknaden enligt svensk rätt, p. 205 ff.  
7 Spedding, Due Diligence Handbook: Corporate Governance, Risk Management and Business Planning,  p. 6. 
8 Ibid., p. 11. 
9 Stattin, Takeover: offentliga uppköpserbjudanden på aktiemarknaden enligt svensk rätt, p. 206. 
10 Lewis & Gibb, Takeovers and Stakebuilding, in Panasar & Boeckman, European Securities Law, p. 282. 
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order to assess what the company can accomplish from today onwards.11 A due diligence is a 
large, expensive and time-consuming process. It has two primary components; interactive 
discussions between the due diligence team and the management team responsible for the 
business being sold, and a detailed review of the target company´s business legal, and 
financial documents.12 Most traditional due diligence reviews are directed and performed by 
legal professionals. The team comprises internal experts and multidisciplinary external 
advisors from areas such as technology, accounting, taxation and business operations.13 
Access to the target exposes price-sensitive, detailed business and financial information, and 
requires contact with key members of the target´s management team.14 Due diligence, and the 
presentation of confidential information is, per se, associated with great risks for the target. 
Several elements in the review could negatively affect the target´s reputation and wealth. 
Regulation regarding the due diligence process is therefore of great importance. Under the 
Swedish takeover regulation, a bidder is obliged to undertake, vis-à-vis the exchange which 
operates the regulated market on which the target company´s shares are admitted to trading, to 
comply with the takeover rules established by the exchange for such offers.15 Unfortunately, 
these rules are restrictive as regards undertakings in due diligence. Due diligence reviews are 
not required by law and subject to minimum regulation.  

1.1.2 Rationale behind the regulation of takeovers  
Regulation of takeovers in public listed companies is part of the securities market regulation. 
Securities market regulation constitutes a specific legal discipline that aims at making 
possible an effective trade in individual shares, as well as larger stakes, and to maintain the 
trust of the securities market.16 Under this regulation, each party in a takeover process has a 
general responsibility not to undertake any measures that could jeopardize the trust of the 
securities market.17 A good deal of the securities market regulation has been created as a 
reaction from the legislator, in respect of a number of corporate scandals, for example the 
Kreuger crash, Enron, Skandia and WorlCom.18 The fundamental objectives of securities 
market regulation are supplanted by a focus on investor protection, to demonstrate concern for 
the position of minority shareholders during a change of control, and to ensure their fair 
treatment.19 Rules promoting takeovers are justified because they indirectly protect the 
interest of the shareholders, article 50.2(g) of the treaty on the functioning of the European 
Union (TFEU), and because they are instrumental to market integration, one of the 
fundamental objectives of the EU.20  

																																																								
11 Spedding, Due Diligence Handbook: Corporate Governance, Risk Management and Business Planning, p. 9. 
12 Goler & Hilger, Due Diligence: An M&A Value Creation Approach, p. 131. 
13 Ibid., p. 88. 
14 Ibid. 
15 Chapter 2, section 1 TBA. 
16 Eklund & Stattin, Aktiebolagsrätt och Aktiemarknadsrätt, p. 39. 
17 SOU 2005:58, appendix 4, p. 201. 
18 Stattin, Skandaldriven och Problemdriven Reglering, in Nord & Thorell, Regelfrågor på en förändrad 
kapitalmarknad, p. 157 ff., a number of these rules has been criticised as ineffective scandal regulation, created 
too fast and leading to costly compliance. 
19 Moloney, EC Securities Regulation, p. 806. 
20 Enriques, L, European Takeover Law – The Case for a Natural Report, EBLR 2011, p. 627 f. 
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Takeover regulation is primarily a creature of national company law and corporate 
governance.21 The main rationale behind the European regulation of takeovers is to guarantee 
the shareholders of a target company fair and reasonable treatment and to make possible 
sound restructurings in the economy.22 The Takeover Directive (see section 2.1), was based 
on the assumption that takeovers offer a number of benefits to companies, investors and 
ultimately the European economy as a whole. Takeovers were said to facilitate corporate 
restructuring and consolidation, and provide a means for companies to achieve an optimal 
scale. Furthermore, takeovers were said to discipline management and stimulate 
competition.23 A problem in a takeover situation is how to ensure that managers exercise their 
powers delegated to them to maximise the value of the corporate recourses that they manage. 
Managers should maximize their efforts to enhance value and should not use their powers 
delegated to them to benefit themselves. Hostile takeovers have been said to have a 
disciplinary effect for underperforming managers and board members.24  
 
Motives behind takeovers can be value maximizing, or non-value maximizing and whether or 
not takeovers generally leads to aggregated welfare effects has been debated in the doctrine 
and will not be further discussed here.25 When the difference between the market price of a 
company´s shares and the price those shares might have under different circumstances 
becomes too great, an outsider can profit by buying the company and improving its 
management.26 Clearly, it is hard to say, ex ante, if a takeover is going to be value creating or 
value decreasing. The buyer in a takeover seeks for cost savings, called synergies. The 
success or failure of many takeovers is not determined by whether cost synergies can be 
realized, but by whether the strategic combinations of assets and capabilities can generate new 
products and ideas, and create new markets.27 Takeovers have generally been regarded as a 
healthy incentive to management to perform in the UK. In other Member States, by contrast, 
hostile takeovers can be regarded as disruptive, expensive and time-consuming, and are 
discouraged.28 

																																																								
21 Dorrosteijn, Monteiro et al., The Management and Control of Companies under National Law, in Dorrosteijn, 
European Corporate law, p. 158.  
22 Prop. 2005/06:140, p. 34 f.  
23 Wouters, Hooghten et. al., The European Takeover Directive: A Commentary, in Hooghten, The European 
Takeover Directive and its implementation, p. 7. 
24 Kershaw, Principles of takeover regulation, p. 15 ff. 
25 Value maximizing motives are based on the assumption that takeovers are planned and accomplished by 
managers who intend to achieve synergistic gains, increase profitability and shareholder wealth, and non-value 
maximizing motives refer to increased sales, asset growth and manager´s desire to build an empire by gaining a 
dominant position in the market, Ericsson, Top managers as stakeholders: Their Motives and Sense-Making in a 
“Hostile” Mergers and Acquisition Process, in Anderson, Havila et al., Mergers and Acquisitions: The Critical 
Role of Stakeholders, p. 42 ff. 
26 Schnydrig, A, Should Defensive Measures in Takeover Settings be Permitted or Prohibited by Law? An 
analysis of the approach adopted by the U.S. law, U.K. law and Swiss law in light of the economic rationale of 
takeovers, EBLR 2009, p. 910.  
27 Kershaw, Principles of takeover regulation, p. 8. 
28 Moloney, EC Securities Regulation, p. 810. 
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1.2 Purpose and questions at issue 
The purpose of this thesis is to shed light on the duties and discretion of the board of a target 
company in a pre-bid takeover situation, especially when facing a request from a bidder to 
undertake a due diligence. On a broader level, the purpose is to analyze whether the 
shareholders or the board of directors have decision making authority pre-bid, and whether 
the shareholders are protected in the event of a due diligence process. Questions to be 
answered are what measures the target board may undertake in a pre-bid situation in order to 
protect confidential information in a due diligence review. The circumstances under which a 
review might be denied, or accepted are also examined.  

1.3 Methodology and materials  
In order to reach the purpose stated above, several methods have to be used, mainly a legal 
dogmatic method and a comparative method. The legal dogmatic method is used in order to 
investigate aforementioned questions from a de lege lata perspective.29 The comparative 
method will shed light on the thesis´ theme in a broader view by looking in parallel at the 
regulation of takeovers and due diligence in the UK and the US. Takeovers and due diligence 
do not originate from the Swedish regulation and has no clear national basis. It is therefore 
important to investigate the US and the UK regulation in order to give a satisfying view on 
this subject. By referring to the UK and the US regulation, I apply a teleological interpretation 
method, with reference to the original source of regulation regarding takeover respectively 
due diligence.30 
 
The chosen sources for this thesis are handled with respect to the right source doctrine and 
the hierarchy of sources, adjusted for each jurisdiction. Legislation is respected as the primary 
source of law, to be applied directly to its wording.31 Even though the UK and the US 
legislation emanate from a common law system, and traditionally use precedents as the 
primary source of law, a written statute will prevail a conflicting rule of common law.32 The 
interpreter of a written statute, setting down sanctions, is bound to respect the wording and the 
principle of legality.33 As we shall see, the legal solutions chosen for takeovers and due 
diligence vary between jurisdictions. The Swedish regulation of takeovers is relatively young 
and broad in its application. Regulation of due diligence is almost left out of this regulation, 
which is why secondary sources will be in focus in this area. Secondary sources of law, 
mainly rulings from the high Courts and self-regulatory bodies, preparatory works and 
doctrine will be greatly examined in order to interpret the relevant regulations. Doctrine, 
international as well as national, is used to a large extent. In typical Swedish areas I refer to 
the work of high prominent local authors. Doctrine specifically regarding due diligence 
however is limited.  
																																																								
29 Sandgren, Rättsvetenskap för uppsatsförfattare, p. 43. 
30 Strömholm, Rätt, rättskällor och rättstillämpning, p. 454. 
31 Ibid., p. 337. 
32 Bogdan, Consise Introduction to Comparative Law, p. 111, the English legal system emanates from the 
principle of stare decisis, meaning that precedents shall be respected. In order to interpret a statute, it is 
important to look into case law, since a written statute normally constitutes a codification of case law, ibid. p. 92 
ff.   
33 Strömholm, Rätt, rättskällor och rättstillämpning, p. 336 f.  
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Apart from the traditional Swedish sources of law, self-regulation plays an important part in 
the fields of securities market regulation and takeovers and will, therefore, be considered in 
this thesis. Self-regulation is not to be understood or interpreted as legislation. Rather, the 
provisions in self-regulation are to be interpreted teleologically where the purpose of the 
provisions should be respected and not merely their wording.34 Disputes in relation to 
takeovers in Sweden and the UK are mainly held in front of self-regulatory bodies, instead of 
traditional Courts. In Sweden, rulings from the Securities Panel cannot be appealed and are 
therefore rarely seen in front of national courts.  

1.4 Ethical considerations  
I am taking into account ethical considerations, first and foremost by not publishing names on 
affected persons in the rulings I am referring to. Names of publicly held companies, affected 
in some manner, will be published. Public companies are used to publicity through legal 
requirements to make certain information public. Thus, referred information is already 
available in the public domain. The theme for this thesis does not require any further ethical 
considerations. 

1.5 Limitations 
The chosen subject for this thesis is broad and complex. For space reasons, certain limitations 
have to be done. I have chosen to limit this thesis to public takeovers, leaving out the specific 
rules applicable to companies listed on multilateral trading platforms (MTF´s).35 I have 
limited my analysis to the discretion and duties of the board of directors of the target 
company, leaving out obligations for the bidding company. Questions regarding liability of 
the board of the target company will not be investigated in depth. Tax and criminal aspects 
will not be touched. Friendly takeover bids are the main focus, since due diligence is rarely 
relevant in the case of hostile bids. The thesis does not claim to be exhaustive as regards 
applicable pre-defensive measures and ways for the target to protect sensitive information. I 
have chosen commonly occurring measures that I find of great significance.   
 
The comparative outlook is limited to the UK and the US. I will refer to UK and US 
regulation and practices when it is of interest, and where it may contribute to the analysis. The 
starting point is, however, the Swedish regulations and I do not claim to give a full 
presentation of the regulation in the UK and US. The US takeover regulation is of interest 
since its approach towards board authority and defensive measures differs a lot when 
compared with Sweden and the UK. Additionally, the concept of takeovers originates from 
the UK, and the UK regulation is largely replicated in the Swedish regulation. It is therefore 
inevitable to present the UK regulation.  

1.6 Disposition 
The regulation of takeovers at the European and national level, is introduced in chapter two, 
as well as a short presentation of the purpose behind them. Chapter three focuses on the role 
of the target board in a bid situation. The duty of loyalty is important in all board activities 

																																																								
34 Introduction to the Swedish Takeover Code. 
35 Aktietorget and First North are Multilateral Platforms in Sweden.		
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and will therefore be examined and compared between the chosen jurisdictions. I will further 
discuss whose interests are protected by takeover regulations. In this chapter I will also 
present the duties of the board as required by the takeover regulation during a due diligence. 
In closing, I will resolve whether or not there is a general obligation for the target board to 
allow a due diligence. In chapter four, I describe how the review works as a negotiation tool, 
detailing what typical risks the review is associated with. First and foremost, this discussion 
focuses on time and costs, reputation, insider issues and risks that may arise in question of 
competing bids. In chapter five, I present the available, information protection measures for 
the target, and outline under what circumstances these might be implemented. In this chapter I 
also analyze the prohibition of defensive measures, post-bid as well as pre-bid, and some 
measures normally implemented as ways to deter takeover bids. I end this chapter by stating 
general grounds for due diligence denial. In chapter six I discuss whether the board or the 
shareholders should hold authority over the pre-bid process, as well as positive and negative 
aspects of a shareholder-friendly regulation.  
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2 The takeover regulation 

2.1 The Takeover Directive and European harmonization  
The European Thirteenth Company Law Directive, titled the European Directive on Takeover 
Bids36, (the “Directive” or the “Takeover Directive”), aims at creating a harmonization 
directive of the regulation of takeovers, and a level-playing field for EU-cross border 
takeovers.37 The proposal by the High Level Group, set up by the European Commission and 
adopted in 2004, was a result of after almost 15 years of planning and negotiations. The 
regulation of takeovers were said to be a key element in creating an integrated capital market 
and a level-playing field in the Union.38 The Directive´s material role model is the UK 
regulation of takeovers, the UK Takeover Code (see section 2.2.2).39 The Directive rests on 
two guiding principles; shareholder decision-making, and proportionality between risk 
bearing and control. It states some general principles, which are to be interpreted in 
accordance with its spirit, in order to achieve their underlying purpose. The purpose of the 
Directive is, on the one hand, to grant the shareholders of a company that is subject to a 
takeover bid fair and reasonable treatment and, on the other hand, to make possible healthy 
restructurings in the business sector.40  
 
The Directive applies to takeover bids of companies whose shares are traded on a regulated 
market in one or more Member States. The rules could be implemented in the Member States 
either by law or by self-regulation, and self-regulatory bodies should be able to exercise 
supervision.41 The Directive aims to a minimum standard of harmonization.42 However, the 
combination of the Directive´s features as a framework directive with few specific rules, the 
derogation possibilities of article 4(5), and the possibility of opt-in and opt-out, embodied in 
article 12, leaves the Member States a wide measure of discretion.43 There is nothing in the 
Directive to indicate that it intended to select a particular approach to corporate purpose, 
rather than allowing Member States to apply their own approach.44 It has been said that the 
Directive failed to create a level-playing field since some Member States wanted to give their 
companies a greater ability to oppose hostile takeovers from bidders from other countries.45  

																																																								
36 Directive 2004/25/EC of the European Parliament and of the Council of April 21, 2004 on takeover bids. 
37 Chapter 1 of the Report of the High Level Group of Company Law Experts on Issues Related to Takeover 
Bids, January 2002, (The Winter Report).	
38 Chapter 1 of the Winter Report, the lack of a level-playing field was a result that takeover bids could not be 
undertaken with the same expectation of success in the different Member States and shareholders in Member 
States did not have corresponding opportunities to tender their shares. 
39 Kershaw, Principles of takeover regulation, p. 65. 
40 Chapter 1 of the Winter Report and article 3 of the Takeover Directive, laid down in its general principles a-f.  
41 SOU 2005:58, p. 9 and 47, and the Directive, preamble 7. 
42 SOU 2005:58, p. 9 and 48. 
43 Wouters, Hooghten et al., The European Takeover Directive: A Commentary, in Hooghten, The European 
Takeover Directive and its implementation, p. 6. 
44 Kershaw, Principles of takeover regulation, p. 308. 
45 See Gaughan, Mergers, Acquisitions and Corporate Reconstructurings, p. 86. 
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2.2 National takeover regulation  

2.2.1 The Swedish regulation 
Takeovers in Sweden are regulated in legislation, as well as subject to self-regulation, and the 
various rules are mandatory, opt-in or opt-out rules. Legislation constitutes mainly of the 
Takeover Bids Act (2006:451) (TBA), the Financial Instruments Trading Act (1991:980) 
(FITA), and the Securities Market Act (2007:528) (SMA). The Securities Market Act 
stipulates that a stock exchange must have rules regarding takeover bids for shares admitted to 
trading on a regulated market operated by the relevant stock exchange. The Swedish stock 
exchange rules are the Takeover Rules of Nasdaq Stockholm and NGM (the “Swedish 
Takeover Code”).46 The Swedish Takeover Code constitutes self-regulation, characterized by 
being a private regulation performed in general forms by representatives for the actors of the 
market to rule their own activities.47 The self-regulation rests upon several principles, 
emanating from the Takeover Directive, which serve as guidance in situations where the rules 
keep silent or are shown not to be purposive.48 The provisions in the Code should be 
interpreted teleologically, meaning that the purpose of the various provisions should be 
respected, not merely their wording.49 The Code applies to such takeover bids as referred to in 
chapter 2, section 1 TBA. Accordingly, the scope of the rules is co-extensive with the scope 
of the fundamental rules governing takeover bids in the Takeover Bids Act.50 When the 
bidder is about to make a bid on the shares in the target company, the Takeover Bids Act 
requires that the bidder undertake to follow, not only the takeover rules, but also the market´s 
sanctions in relation to such rules.51 The Swedish takeover rules are, to a large extent, based 
on the UK City Code on Takeovers and Mergers (see section 2.2.2), even though less 
comprehensive. The rules must satisfy the requirements imposed in the Takeover Directive 
and must otherwise be appropriate.52 Overall, the Takeover Directive did not cause any major 
changes to the material content of the Swedish takeover regulation.53  
 
An important source of law in Swedish regulation of takeovers is statements from the self-
regulatory body, the Securities Council, (referred to as the “Takeover Panel” or the “Panel”). 
The Panel promotes generally accepted practices on the Swedish stock market by, inter alia, 
providing opinions on individual cases, may issue rulings concerning the manner in which the 
provisions are to be interpreted and applied, and how the different parties should proceed in 
specific situations.54  

																																																								
46 Swedish MTF´s have their own takeover rules. The Code´s forerunner was the Recommendation on Public 
Offers for the Acquisition of Shares by the Swedish Commerce and Industry Stock Exchange Committee (the 
NKB). 
47 Afrell & Jansson, Regelstrukturen på värdepappersmarknaden, in Sevenius & Örtengren, Börsrätt, p. 94 ff. 
48 Introduction to the Swedish Takeover Code. 
49 Ibid.  
50 Rule I.I of the Swedish Takeover Code.  
51 Chapter 2, section 1 TBA.  
52 Introduction to the Swedish Takeover Code.  
53 Johansson, Implementation of the Directive in Sweden, in Hooghten, The European Takeover Directive and its 
Implementation, p. 708. 
54 Introduction to the Swedish Takeover Code. 
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The Swedish Company Act (aktiebolagslagen (ABL)) generally lacks importance in takeover 
situations. The principal Swedish approach is that a public takeover bid is a transaction 
between the bidder and the shareholders of the target company. The company is not part of 
the process and, therefore, company law lacks importance.55 In the Company Act, there are 
relatively few provisions regarding the circumstance in which a limited liability company 
could have to act against a securities market. There is said to be a legal gap between the 
corporate rules that affects the company itself and the rules of the securities market regarding 
trade in the company´s shares.56 Occasionally, what is considered correct according to 
securities market rules could hardly be considered as correct according to corporate law and 
vice versa.57 Question of a due diligence is a matter for both corporate and securities market 
law, where allowance and obligations have to be answered separately.58 Apart from the 
Company Act and specific takeover regulation, other Swedish regulations could be relevant in 
question of a due diligence, for example the Sales Law (1990:931), the Data Protection Act 
(1998:204) and the Competition Act (2008:579). The Swedish Sales Law is dispositive and 
the due diligence will, in practice, be highly regulated by negotiated agreements between the 
parties, setting aside the Sales Law.59 
 
Corporate governance in Swedish listed companies is regulated by a combination of written 
rules compiled in the Company Act, the Swedish Code of Corporate Governance (the 
“Code”), rules of the market places, statements from the Panel outlining best practices in the 
Swedish securities market, and generally accepted practices.60 The Code applies to all 
Swedish limited liability companies whose shares are listed on a regulated market in 
Sweden.61 Companies that apply the Code are to either follow its rules or explain and give 
reasons for any material departures.62 Stated in the preparatory works of the Code, the basis 
for the Code Group´s work has been that a corporate governance code is most justified for 
companies that have a diverse group of shareholders who cannot each be expected to have the 
experience and resources that majority shareholders have to follow developments in the 
company.63 Swedish corporate governance is primarily based on the shareholder value theory, 
although restrictions apply with a view of protecting minority shareholders and creditors.64 
																																																								
55 Johansson, S, Undertakings by Target Companies in Take-over Situations, EBLR 2002, p. 336, see also Ydén, 
K, Målbolagsstyrelsen roll vid offentliga uppköpserbjudanden men focus på due diligence frågor, JT 2008/09, p. 
340. 
56 Lindskog, I gränslandet mellan aktiebolagsrätt och börsrätt, in Sevenius & Örtengren, Börsrätt, p. 55. 
57 Ibid.	
58 Stattin, D, Om due diligence-undersökningar vid takeover-erbjudanden, SvJT 2008, p. 743 f.  
59 Sevenius, Due diligence: besiktning av företag, p. 317. 
60 Skog & Sjöman, Corporate Boards in Sweden, in Davies, Hopt et al., Corporate Boards in Law and Practice, 
p. 622.  
61 Rule 1.2 of the Code.  
62 Ibid., for commentaries see Svernlöv, Svensk kod för bolagsstyrning, en kommentar, see also SOU 2004:130, 
p. 8, the principle, ”comply or explain”, was introduced by the UK Cadbury Committee in 1992 and is the 
predominant principle of how corporate governance codes are to be applied. 
63 SOU 2004:130, p. 11.  
64 Skog & Sjöman, Corporate Boards in Sweden, in Davies, Hopt et al., Corporate Boards in Law and Practice, 
p. 622. 



	 16	

2.2.2 The UK regulation 
In the UK takeovers are regulated by the non-statutory requirements of the City Code on 
Takeovers and Mergers (the “UK Takeover Code”), originally drafted in 1968. The Code was 
drafted principally to ensure that shareholders in a target company are treated fairly and are 
not denied an opportunity to decide on the merits of a takeover bid.65 The code is designed to 
promote the integrity of the financial markets.66 Since the Takeover Directive is based on the 
UK takeover regulation, the implementing of the Directive caused few significant changes in 
the UK. The most significant change from a legal perspective was the placing of the UK 
takeover rules on a traditional statutory basis rather than its previous self-regulatory basis.67 
The Code, both its principles and rules, are to be interpreted so as to achieve their underlying 
purpose, observing their spirit as well as their letter.68 The general principles are essentially 
statements of standards of commercial behaviour and can be grouped into three categories; 
target shareholder protection, financial market protection, and target company protection.69 In 
forming a system of self-regulation as well as the creation of the Panel of Takeovers and 
Mergers (the “UK Panel”), institutional investors have played a significant role by intervening 
in the regulatory process.70 Guidance on the interpretation of the Code may be contained in 
Panel statements, statements of the Takeover Appeal Board and publications of the Code 
Committee. Lawyers play relatively little role in Takeover Panel oversight. The Takeover 
Panel is, thus, oriented around business, rather than law and performs a legislative, a 
supervisory and a judicial function.71  
 
Corporate governance in the UK, originally drafted in the, so called, Cadbury Report72 in 
1992, is today regulated in the UK Code for Corporate Governance from 2016. The Code is 
applicable to all listed companies in the UK focusing on principles and rules concerning the 
board. As with the Swedish Code, it is built on the principle of comply or explain. The 
regulation of the governance of public companies is based on statutory law and uncodified 
common law, standards and practices (that are, in effect, binding), and market self-
regulation.73  

2.2.3 The US regulation 
The US legal system, as well as the regulation of takeovers, is characterized by being a dual 
regime of federal and state laws, imposed by the federal and state courts and legislatures, the 
Securities and Exchange Commission (SEC) and the national stock exchanges.74 The 

																																																								
65 Introduction to the UK Takeover Code, section 2(a). 
66 Ibid. 
67 Godden, Implementation of the European Takeover Directive in the United Kingdom, in Hooghten, The 
European Takeover Directive and its Implementation, p. 743 f.  
68 Introduction to the UK Takeover Code, section A2, 2(b).  
69 Kershaw, Principles of takeover regulation, p. 140. 
70 Armour, J & Skeel, D. A, Who Writes the Rules for Hostile Takeovers, and Why? – The Peculiar Divergence 
of U.S. and U.K. Takeover Regulation, Georgetown Law Journal 2007, p. 1730. 
71 Ibid., p. 1745. 
72 Titled; The Financial Aspects of Corporate Governance, and chaired by Adrian Cadbury.  
73 Mäntysaari, Comparative Corporate Governance: Shareholders as a Rule-maker, p. 82. 
74 Gaughan, Mergers, Acquisitions and Corporate Restructurings, p. 92.  
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principal federal securities laws are the Securities Exchange Act of 1934 (SEA) and the 
Securities Act of 1933 (SA). The Williams Act of 1968, which amends the SEA, deals 
primarily with disclosure requirements and excludes matters concerning the substantive 
fairness of takeovers or defensive tactics.75 The legislative intent for the Act was to preserve a 
neutral setting and to avoid tipping the scales either in favour of management or in favour of 
the person making the takeover bid.76 The Act also intended to protect target shareholders 
from quick takeovers without sufficient time and information to adequately assess the value 
of the bidders offer.77  
 
Apart from federal law, several state statutes have to be considered in takeovers. State 
antitakeover statutes define conditions under which a change in corporate ownership can take 
place and may differ by state.78 Particularly, Delaware corporation law has played an 
important role in the development of takeover regulation, especially Delaware General 
Corporation Law (DGCL).79 Before a takeover, US companies must communicate with the 
SEC to confirm compliance with securities law.80 The SEC regulates tender offers and merger 
activity, focusing on disclosures and not necessarily the decision made by the board of 
directors. Therefore, the primary source of regulation for target directors´ decision-making in 
mergers and acquisitions comes from decisions of the Delaware courts in derivative suit 
litigation and lawsuits seeking preliminary injunctions of deals.81 The US courts prefer 
malleable flexible standards rather then bright line rules found in the UK and Sweden.82  
 
The Sarbanes-Oxley Act of 2002 (SOX) and the American Law Institute´s Principles of 
Corporate Governance (ALI Principles), presides over corporate governance in the US. Public 
companies are subject to the disclosure and corporate governance requirements of the SOX, 
and penalties for non-compliance with the SOX can be severe.83 At the corporate level, most 
states have developed a version of the Model Business Corporation Act (MBCA), seeking to 
employ balance between management and shareholder powers.  

																																																								
75 Berick & Shropshire, The EU Takeover Directive in Context: A Comparison to the US Takeover Rules, in 
Hooghten, The European Takeover Directive and its Implementation, p. 104, and Kenyon-Slade, Mergers and 
Takeovers in the US and UK: law and practice, p. 56. 
76 Kenyon-Slade, Mergers and Takeovers in the US and UK: law and practice, p. 89. 
77 DePhampilis, Mergers, Acquisitions and other Restructuring Activities, p. 70. 
78 Ibid., p. 66 f. 
79 The reason for the preference of Delaware has been said to be that it has a well-developed body of law, a 
sophisticated court system, as well as cheap incorporation fees, Gaughan, Mergers, Acquisitions and Corporate 
Reconstructions, p. 96. 
80 A disclosure statement on Schedule TO must be filed with the SEC, see Gaughan, Mergers, Acquisitions and 
Corporate Reconstructurings, p. 71 ff.	
81 Armour, J & Skeel, D. A, Who Writes the Rules for Hostile Takeovers, and Why? – The Peculiar Divergence 
of U.S. and U.K. Takeover Regulation, Georgetown Law Journal 2007, p. 1743 and 1780. 
82 Salsbury IV, A. O, The Availability of Takeover Defences and Deal Protection Devices for Anglo-American 
Target Companies, DJCL 2012, p. 128. 
83 Corporate Law & Securities, Public Mergers and Acquisitions Due Diligence Checklist, Thomson Reuters, 
Practical Law, p. 6. 
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3 The role of the target board in takeover and due diligence  

3.1 Board versus shareholder decision-making powers 

3.1.1 The duty of loyalty and fiduciary duties 
A company constitutes a legal fiction and cannot have any of its own standing interests, 
independent from its shareholders.84 The interest of the company is therefore understood to be 
synonymous with the interests of the shareholders.85 The board in a Swedish limited liability 
company holds a fiduciary position in relation to the company, even though Swedish 
corporate law lacks a general statute of the duty of loyalty. Fragments of the duty are found in 
the Company Act, in the equality principle, the general clause, and the duty of the board of 
professional secrecy regarding the company´s affairs.86 The main task of the board under the 
Company Act is to answer for the organisation of the company and to administer the 
company´s affairs.87 In public companies, subject to a greater number of stakeholders, more 
stringent demands are made on the capacity of the board and its organizational composition.88 
 
The duty of loyalty of a corporate board differs in regard to takeovers. When fulfilling its 
tasks in a takeover, the board does not act as a representative for the company under corporate 
legislation. Rather, the board´s tasks are controlled through the securities market regulation. 
Thus, the duty of loyalty in takeovers does not rely on corporate, but on securities market 
regulation.89 Stated in general principle (c) in the Swedish Takeover Code, as well as the 
Directive, the board of the target company must take into account the interests of the company 
as a whole. Specifically in matters relating to the offer, the board must act in the interests of 
the shareholders.90 Even though takeovers are seen as a matter between the buyer and the 
shareholders of the target company, the target board has a key role in the offer procedure.91 
Takeovers are not a question concerning the company´s affairs, but rather the ownerships of 
the company, and from a corporate perspective, the board of the target company are therefore 
not obliged to participate in the takeover process. The role of the target board consists of 
actions before the bid is announced to the shareholders. During potential preparatory 
negotiations, whether or not to allow the bidder to conduct a due diligence, and in its 

																																																								
84 Nyström & Sjöman, Aktieägarnas intresse, målbolagsstyrelsens ansvar?, in Svernlöv, Aktieägares rättigheter, 
p. 14 f.  
85 See for example, ibid., Östberg, Styrelseledamöters Lojalitetsplikt: särskilt om förbudet att utnyttja 
affärsmöjligheter, p. 139 f., and prop. 1997/98:99, p. 93. 
86 Chapter 4, section 1 ABL, the equality principle states that “[a]ll shares carry equal rights in the company, 
unless otherwise provided in paragraph 2-5”, and the general clause in chapter 8, section 41 ABL, states that 
“[t]he board of directors or any other representative of the company may not perform legal acts or any other 
measure which are likely to provide an undue advantage to a shareholder or another person to the disadvantage 
of the company or any other shareholder.” The duty of professional secrecy is stated indirectly in chapter 7, 
section 32-35 ABL. 
87 Chapter 8, section. 4 ABL. 
88 Prop. 1997/98:99, p. 76 and 82. 
89 Ydén, K, Målbolagsstyrelsen roll vid offentliga uppköpserbjudanden men focus på due diligence frågor, JT 
2008/09, p. 343 f. 
90 Rule II.17 of the Swedish Takeover Code.  
91 Commentaries to Rule II.17 of the Swedish Takeover Code. 
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recommendation-document, the board holds a general duty of loyalty towards the 
shareholders. The commentaries to Rule II.20 of the Takeover Code state that a precondition 
for allowance of due diligence is that the board finds the bid attractive for the shareholders.  
 
A breach of the duty of loyalty actualises liability for the board in terms of harm for the 
company and/or the shareholders. Under corporate law the protection of damage to the 
company is more strongly protected than damage to individual shareholders.92 It has been 
stated in the legal doctrine that a breach of the duty of loyalty in a takeover situation, in 
theory, but not in practice, can actualise liability for damages to the shareholders, under 
chapter 29 ABL.93 In the so-called Perstorps investigation, corresponding with Panel 
statements (AMN) 2000:20, Johan Munch found that responsibility towards the target 
company for wrongful measures undertaken during a takeover process were precluded since 
takeovers are a matter between the bidder and the shareholders of the target company. 
Therefore, the target company had suffered no damages. Munch stated that Swedish corporate 
rules do not oblige the target board to act strenuously for maintaining a takeover bid.94 
Sanctions for breach of the duty of loyalty in takeovers will not be further discussed but are, 
according to Stattin, quite narrow.95 
 
The UK was the pioneer in this field of so-called fiduciary duties, which were common law 
duties until codified in the Companies Act (CA) in 2006. Under the CA, directors owe strict 
fiduciary duties to the company.96 But while directors owe fiduciary duties to the company, 
understood to be the general body of shareholders, they do not owe fiduciary duties to 
individual shareholders contemplating selling their shares.97 The duty of directors under UK 
law is to do what he or she considers will most likely promote the success of the company for 
the benefit of the members (section 172 CA), to use powers for purposes for which they are 
conferred (section 171(b) CA), and to perform duties with care skill and diligence (section 
174 CA). Applied to the target board in a takeover situation, the duty to promote the success 
of the company is not a duty owed to the shareholders directly, and the board is not obliged to 
maximize the value of the shareholders shares. Rather, the board must look at the long-term 
value of the company when they make decisions.98 The duty to use powers for which they are 
conferred states that a board action that intentionally interferes with constitutional 
shareholders rights is not lawful, unless ex-ante or ex-post shareholder approval is obtained.99 

																																																								
92 Liability for damages, under chapter 29, section 1 ABL, applies where damages are caused to individual 
shareholders as a consequence of a violation of ABL, the articles of association, the applicable annual reports 
legislation (ÅRL) or prospectus law, while liability for damages caused to the company does not require such a 
violation. 
93 See for example Stattin, D, Om Due-diligence undersökningar vid Takeover-erbjudanden, SvJT 2008, p. 750. 
94 See references regarding the Perstorps investigation in Nyström & Sjöman, Aktieägarnas intresse, 
målbolagsstyrelsens ansvar?, in Svernlöv, Aktieägares rättigheter, p. 22 ff.  
95 Stattin, Takeover: offentliga uppköpserbjudanden på aktiemarknaden enligt svensk rätt, p. 391 ff.  
96 See ruling in Regal (Hastings) Ltd. v. Gulliver [1942] 1 All ER 379.  
97 Lord Cullen in Dawson International Plc. v. Coats Patons Plc. [1988] 4 BCC 305 [1990], commented in Hicks 
& Goo, Cases & materials on Company Law, p. 536. 
98 Lewis & Gibb, Takeovers and Stakebuilding, in Panasar & Boeckman, European Securities Law, p. 376. 
99 Kershaw, Principles of takeover regulation, p. 311. 
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A fundamental principle of the Code is that the target board may not use their powers to 
preclude the shareholders from deciding upon the merits of a takeover offer.100 A board of 
directors in a UK company is not authorized to exercise corporate control by reason of the 
incorporation of the company, but rather is only authorized to exercise the corporate authority 
delegated to the board by the shareholders, provided in the articles of association.101  
 
As part of the attempt of European harmonization of corporate regulation, the European 
Model Company Act (EMCA) (the “Model Act”) has been created. Regarding the duty of 
loyalty, the Model Act states that directors must act in the way they consider, in good faith, 
would be most likely to promote the success of the company, for the benefit of its members as 
a whole. In doing so the director should haver regard for a range of factors such as; the long-
term interest of the company, the interest of the company´s employees, the interest of 
company´s creditors and the impact of the company´s operations on the community and the 
environment.102 The Model Act is inspired by the UK regulation of fiduciary duties.103   
 
In the US, fiduciary duties are mainly established by case law, stating that directors owe 
fiduciary duties of care and loyalty to the corporation.104 Stated in § 8.30 (a) MBCA, “[e]ach 
member of the board of directors, when discharging the duties of a director, shall act (1) in 
good faith, and (2) in a manner the director reasonably believes to be in the best interests of 
the corporation.” Further, under (b), “[…] shall discharge their duties with the care that a 
person in a like position would reasonably believe appropriate under similar circumstances.” 
As mentioned, Delaware law has had a great impact on US company law, as well as the 
regulation of directors’ fiduciary duties in public companies. Under section 141(a) of the 
DGCL, the business and affairs of the corporation are managed under the direction of the 
board of directors. Officers and directors must exert all reasonable and lawful efforts to 
ensure that the corporation is not deprived of any advantage to which it is entitled.105 In the 
context of a takeover, directors of target companies owe a fiduciary duty of care to the 
shareholders during the sale of the company.106 According to the Revlon duties, established in 
case law, Revlon Inc. v. MacAndrews & Forbes Holdings, Inc.107, the fiduciary duties of the 
board will transfer, in a takeover situation, to include the direct interest of the shareholders 
and to maximize the sale price of the enterprise.108 In fulfilling the board´s fiduciary duties, 

																																																								
100 Schnydrig, A, Should Defensive Measures in Takeover Settings be Permitted or Prohibited by Law? An 
Analysis of the Approach Adopted by the U.S. Law, U.K. Law, and Swiss Law in Light of the Economic 
Rationale of Takeovers, EBLR 2009, p. 925. 
101 Kershaw, Principles of takeover regulation, p. 332. 
102 EMCA, section 9.04. 
103 Ibid., p. 185 and 190, the term success of the company, stated in the Model Act, should be understood in line 
with section 172 CA. 
104 See for example, Revlon Inc. v. MacAndrews & Forbes Holdings, Inc., 501 A.2d 1293 (Del. Ch. 1985), and 
Guth v. Loft, Inc., 5 A.2d 503 (Del. 1939). 
105 Guth v. Loft, Inc., 5 A.2d 503 (Del. 1939). 
106 Salsbury IV, A. O, The Availability of Takeover Defences and Deal Protection Devices for Anglo-American 
Target Companies, DJCL 2012, p. 119. 
107 Revlon Inc. v. MacAndrews & Forbes Holdings, Inc., 501 A.2d 1293 (Del. Ch. 1985). 
108 Ibid., at p. 182. 
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Delaware law generally affords directors the protection of the business judgement rule. The 
business judgement rule has, in case law, been defined as “[a] presumption that in making a 
business decision the directors of a corporation acted on an informed basis, in good faith and 
in the honest belief that the action taken was in the best interest of the company”.109 If a target 
board can find rational business purpose behind its decision to either accept or reject an offer, 
Delaware courts are deferential to the board´s decision and grant business judgement rule 
protection.110 Compared to the fiduciary standards codified in the CA, we notice that fiduciary 
duties in the US and under the business judgement rule are more forgiving. 

3.1.2 Whose interests are protected by the takeover regulation? 
The takeover decision is not part of the target board´s day-to-day business. The decision 
determines the future and fait for the company and for several stakeholder groups, such as 
employees, suppliers etc., as well as the directors of the target board. A hostile takeover bid or 
due diligence is a threat to the directors position that could tempt the board to use tactics that 
might further their own interests. Shareholders are protected through the board´s duty of 
loyalty, which forces the directors to look beyond their own interests.111 An important 
question is whether the target board is permitted to rely on its own personal beliefs of what is 
best for the company. The directors of the board are, in fact, the ones with the best and most 
specific knowledge about the company. Under Rule III.3 and II.19 of the Swedish Takeover 
Code, the target company is obliged to obtain and publish a fairness opinion from an 
independent expert regarding the offer. The expert´s opinion states whether the offer is 
considered fair from a financial point of view for the shareholders of the target company. If 
there are no board members that are independent in matters relating to the offer, the board 
shall not make any statement pursuant to Rule II.19 of the Takeover Code in relation to the 
offer.112 
 
The object of a Swedish limited liability company is presumed to be the success of the 
company and generation of profits for distribution to the shareholders.113 The shareholder-
oriented approach prevails in most European countries with the shareholder primacy 
principle, advocated by the High Level Group, accepted in the Directive. The principle of 
equivalent treatment of holders of securities of the same class, article 3(1)(a) of the Directive 
is probably the most important general principle underlying the Directive.114 Stated in the 
Directive, general principle 3(1)(c), the directors of the target company must act in the 
interests of the company as a whole. Regarding other stakeholder groups, the High Level 
Group acknowledged that the interest of employees, in particular, might be at stake in the 
context of a takeover bid. The Group rejected the view that the target board should be allowed 
																																																								
109 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, (Del. 1985), at page 954. Emphasis added.  
110 See Paramount Communications Inc. v. QVC Network Inc. Del. Supr. 637 A.2d 34, (Del. 1993).  
111 Östberg, Styrelseledamöters lojalitetsplikt: Särskilt om Förbudet att Utnyttja Affärsmöjligheter, p. 146 f.  
112 Rule II.19 of the Takeover Code, see also its commentaries.  
113 Stated é contrario in chapter 3, section 3 ABL, stating that where the company´s operations, in whole or in 
part, shall have another object, such fact shall be stated in the articles of association, with consent from all 
shareholders of the company. 
114 Wouters, Hooghten et al., The European Takeover Directive: A Commentary, in Hooghten, The European 
Takeover Directive and its Implementation, p. 14. 
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to take defensive measures to frustrate the bid in order to protect stakeholders, stating that the 
shareholders should be able to decide for themselves, and other stakeholders should be 
protected by specific rules, e.g. labour law and environmental law.115 Thus, the ultimate 
decision of a takeover bid and the future of the company rest exclusively with the 
shareholders.116 Nevertheless, the Directive has given the member states the option of opting 
out of the principle that shareholders should be the decision-makers on the bid. The 
exclusivity of shareholder decision-making power is clearly expressed at the time when a 
final bid is proposed, or the target board has reason to believe that a bona fide bid might be 
imminent. At an earlier stage, when the potential buyer seeks to undertake a due diligence, the 
Takeover Directive and national takeover regulation, keeps silent regarding shareholder 
supremacy.117 Rather, the target board is invested with discretionary powers to decide on 
whether to accommodate the request or not.118 
 
When speaking about the interest of the shareholders, it is easy to regard shareholders as a 
homogenous group, with the same interest of immediate value maximizing for their shares. In 
reality, shareholders constitute a heterogeneous group of small and large, short- and long-term 
investors who may be more or less active in the company and between which, conflicts of 
interest may arise.119 Individual shareholders may be satisfied with different levels of return 
on investments then institutional ones, whereas other parties, like venture capitalists, would 
expect yet another level of return.120 When the target board acts according to the interest of 
the shareholders, it has to identify a smallest common denominator.121 When speaking about 
shareholders in listed Swedish companies, we mainly speak about institutional investors, 
often playing an active ownership role and take particular responsibility for the company, for 
example through board representation.122 In a takeover, the potential buyer may approach 
major shareholders in the target company to solicit irrevocable undertakings to accept the 
offer, or confirm with major shareholders whether the potential offer would be accepted and 
supported.123 Also the target board is interested in seeking the general opinion and conferring 
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with major shareholders, an action that risks setting aside the interest of minority 
shareholders.124 
 
In the UK takeover regulation, originator of European takeover regulation, the interest of the 
company is correspondingly understood to require the furtherance of shareholder interests.125 
The duty to promote the success of the company is, however, rather complex and allows some 
board discretion. The board is allowed to take into account other circumstances than the short-
term interest of existing shareholders. The board must balance the short-term interest of the 
shareholders, in receiving immediate value for their investment, and the long-term interest of 
the company.126 Even though the offer might be fair and reasonable, there can be 
circumstances where the board considers that ownership by the bidder could damage the 
target´s business. Stated in Dawson International Plc. v. Coats Patons Plc.127, “[w]hat is in 
the interest of current shareholders as sellers of their shares may not necessarily coincide with 
what is in the interests of the company. The creation of parallel duties could lead to conflict. 
Directors have but one master, the company.” Stated in the UK Code for Corporate 
Governance, the board should maintain a sound system of internal controls to safeguard 
shareholders investments and the company´s assets. The board should always be aware of the 
opinions, issues and concerns of major shareholders.128 Since the Takeover Code is driven by 
the interest of institutional investors, it seeks to ensure managerial accountability to 
shareholders and achieve the best possible auction.129 Stated in case law, Heron International 
Ltd. v. Lord Grade130, if there is more than one bidder, the target board´s duty to act in the 
interest of the shareholders does not necessarily mean that the board must recommend the 
highest bid. The lower bid might be in the best interest of the company and be more likely to 
proceed successfully. Where the future of the company is open to doubt, the target directors 
will need to judge what is in the company´s longer term commercial interests as well as the 
immediate interests of current shareholders.  
 
In the US, the relation between the shareholders and the board differs from the European 
style. In public US corporations, shareholder ownership does not mean shareholder control. 
Control over the company rests with the company´s board of directors and the meeting of the 
shareholders has more limited authority to decide on corporate matters than its European 
counterpart.131 One answer to the questions of why shareholders accept director primacy is 
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that corporate law requires it.132 Section 141(a) of the Delaware Corporate Code states that 
“the business and affairs of every corporation […] shall be managed by or under the direction 
of a board of directors”. Compared to the UK, where the authority of the board is authorized 
from the shareholders, the powers of the board in a US company are original and not 
delegated by the shareholders.133 Shareholders are, however, protected in section 14(d) 4-7 of 
the Williams Act stating a minimum offer period, price and a right for shareholders to 
withdraw previously tendered shares. 

3.2 Regulated obligations for the target board in due diligence  
Stated in Rule II.20 of the Swedish Takeover Code, the target board, and not the shareholders, 
are to decide whether or not to accommodate a bidder´s request to undertake a due diligence 
and on the extent of such an investigation. The decision is taken through a board decision and, 
if accommodated, the board is responsible for making sure that the review is carried out in 
accordance with the Takeover regulation.134 A takeover is not regarded as a corporate, but as 
an extraordinary, event and, therefore, the role of the target board is not uncomplicated.135 
Once a bid is proposed, the board is restricted by the non-frustrating rule (see section 5.1), 
and can only make recommendations as to whether the offer is favourable or not. The board 
of directors must be independent and shall, in a recommendation document, announce its 
opinion of the offer. In doing so, the board shall take into consideration the effects of 
implementation of the bid on all the company´s interests, specifically employment and on the 
bidder´s strategic plans for the target company.136 The board must state its view, not only 
based on the price offered but also on the consideration and other terms and conditions that 
the bidder offers for each share. The board´s view of the offer is of value to the shareholders 
since the board usually has useful insights into the matters concerned.137 The board is able to 
seek for other solutions or interested parties, white knights, but is prohibited from entering 
into irrevocable undertakings with the buyer.138 Under Rule III.3 and II.19 of the Takeover 
Code, the board is obliged to publish a fairness opinion regarding the bid from an independent 
expert.  
 
Following a request from a bidder to undertake a due diligence, the board of the target 
company will evaluate whether the shareholders might be interested in considering the 
potential offer and decide whether access to due diligence should be granted.139 According to 
Rule II.20 of the Takeover Code, the target board must, after request of the potential buyer, 
decide whether the company can, and should, participate in such an investigation. Rule II.20 
states two necessary precautions to be fulfilled before the target board may allow a due 

																																																								
132 Stout, L. A, Shareholders as Ulysses: Some Empirical Evidence on Why Investors in Public Corporations 
Tolerate Board Governance, Cornell Law Faculty Publications 2003, p. 669.  
133 Kershaw, Principles of takeover regulation, p. 334. 
134 Ydén, K, Målbolagsstyrelsen roll vid offentliga uppköpserbjudanden men focus på due diligence frågor, JT 
2008/09, p. 341. 
135 Ibid., see also commentaries to Rule II.17 of the Swedish Takeover Code. 
136 Rule II.18 and II.19 of the Swedish Takeover Code.  
137 Commentaries to Rule II.19 of the Swedish Takeover Code. 
138 Chapter 5, section 1 TBA and Panel statements (AMN) 2008:43. 
139 Nyström, Ohlsson, et al., The Swedish Takeover Code, An Annotated Commentary, p. 11. 



	 25	

diligence. The offer must be of interest to the shareholders of the target company and there 
must have been a written claim from the potential buyer to be allowed to carry through a due 
diligence.140 The target board is responsible for determining the extent to which such a 
request can, and should, be complied with based on the circumstances of the individual case, 
and taking into account, first and foremost, the scope permitted for such participation under 
the relevant legislation, in particular ABL and the Takeover Code.141 The notion that the 
equality principle in ABL would disable a due diligence has been rejected, even though the 
review gives the bidder an information advantage over the other shareholders.142 If the bidder 
gets access to insider information in the target, the target board is obliged to give the same 
information to the other shareholders.143 The degree of access to the target company may vary 
based on the nature of the selling process, that is, whether the transaction takes the form of an 
auction of sale or a negotiated sale.144 Rule II.20 requires the board of the target company to 
keep any due diligence to a minimum, restricting its scope to factors relevant for making and 
implementing the offer and restricting the substance to what is deemed necessary and 
defensible in the circumstances. There are, however, no rule prescribing that certain 
information must, or must not, be disclosed to the bidder. The bidder might stipulate a due 
diligence review of the target company as a condition to completion of the offer. Stated in 
Rule II.4, a condition to completion must be drafted such as it can be determined objectively 
whether or not the condition has been satisfied. The condition may not be drafted such as the 
buyer has a decisive influence over its satisfaction, and the purpose and extent of the review 
must be apparent.145 

3.3 Is the target board under a general obligation to allow a due diligence? 
There is no provision in Swedish takeover regulation, or statements in its preparatory works, 
laying down a general obligation for the target board to participate in, or to allow, a due 
diligence. Nyström and Sjöman open up the possibility of a mandated review under certain 
circumstances. At the same time, the target board could, under company law, and due to their 
obligation of duty towards the company, be obligated to deny a review.146 According to 
Stattin, the board could be obligated to accept a due diligence, if the bid is clearly of interest 
and otherwise considered appropriate. What is clearly of interest is difficult to specify, but 
refers, first and foremost, to the interests of the shareholders.147 As stated, the interests of the 
shareholders constitute the common interests of short-term as well as long-term shareholders 
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and the board must define a smallest common denominator.148 Thus, more aspects then the 
offered price and the short-term interests have to be taken into account. The board has to 
evaluate the bid and conduct sufficient, but not necessarily full, investigations of whether or 
not the bid is of interest of the shareholders.149 According to Stattin, there is no obligation for 
the board to call the meeting of the shareholders in question of a due diligence, since it would 
be unreasonably costly and time consuming.150 The approach that the target company is not 
obliged to grant the potential buyer access to due diligence is also confirmed in the 
commentaries to Rule II.19 of the Takeover Code by Nyström, Ohlsson, et al.151  
 
The UK Takeover Code correspondingly lacks a provision stating a general obligation for the 
board to allow a due diligence. The classical common law position is to allow each party to 
look after their own interests and there is no duty of the parties to disclose material facts to the 
other party.152 Under section 172 CA, the board of the target company is bound by its 
fiduciary duties to promote the success of the company when contemplating whether or not to 
accommodate the request of a due diligence.153 An obligation for the board to recommend an 
offer occurs, according to Kershaw, when the offer is at a level that exceeds the board´s view 
of the value that could be created for the shareholders by running the company as a stand-
alone entity.154 This statement might also be applicable, and lay down an obligation in 
question of a due diligence, if it is clear that the shareholders would gain a higher profit from 
a takeover. Even though, and important to bear in mind is that the board´s fiduciary duties are 
not owed to the shareholders directly, but to the company.  
 
Under Delaware law, the board has no standing obligation to entertain bids, even generous 
ones, and the target board can refuse to sell the company and decline outright to enter into 
negotiations with the bidder.155 There is no general obligation to allow a due diligence, as 
long as the refusal can be defended by rationale business purpose under the business 
judgement rule.156  
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4 The review and its rise of discussions 

4.1 Due diligence as a tool for price negotiations  
Due diligence works as a tool for price negotiations between the parties in a friendly takeover 
process. In the course of a hostile takeover, the bidder can conduct a due diligence review 
entirely from public sources and proceed without the cooperation of the target company´s 
board of directors and management.157 The review is one of the key means by which the 
potential buyer will seek to gain information that it will use to negotiate the final offer price 
or change the terms of the deal.158 Apart from the common goal, to seal a favourable takeover 
deal, the parties have opposing interests in a number of stages in the process. The buyer wants 
access to as much information as possible about the target, in order to buy at the lowest price 
level possible, while the seller wants to give away as little information as possible in order to 
get paid the highest price possible.159  
 
In the first stage, after the formal contacts with the target company, the potential buyer will 
offer an intuitive bid at an attractive level, so that the target is enticed to allow the bidder into 
the arena.160 The offer price is based on all public information about the target and its market 
value. For the final bid, the potential buyer will want to rely on a due diligence review and 
hopes to receive as much information as possible. The target, on the other hand, in order to 
protect the company will want to give away as little information as possible and keep certain 
information away from the potential buyer until the last possible moment.161 If the bidder 
signals that it is likely to reduce its offer, due to information gathered in the review, the target 
may terminate the review. If the decision to allow a due diligence was made on a certain offer 
level, the target board may withdraw its acceptance if the bidder reduces its offer. Normally, 
the reason for the seller to limit the bidder´s access to due diligence data is that they see more 
downside then upside in providing greater access.162  
 
Targets normally attempt to push due diligence participants to complete their due diligence 
rapidly and control the amount of information made available, creating an environment of 
dynamic tension for buyers, and further adding to acquirers existing risk.163 Since the target 
company is under an obligation to give away the same information equally to all bidders, it 
must bear in mind, when contemplating the amount of information to give access to, that 
competing companies could come into the picture. Another reason to keep the review to a 
minimum level is that the bidder may turn away without making an offer, but having acquired 
substantial information about the target.164 The target should consider the extent of the review 
and how much to undertake, before letting a potential buyer anywhere near the target. In fact, 
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it has been said that the target should do more due diligence then the buyer, in order to know 
everything there is to know about the target.165 The target is the one who controls the 
information flow and the potential buyer should only get access to a limited range of 
information.166 The extent and price of the investigation will depend highly on the value of 
the deal, and potential consequences if the deal is not sealed. Factors that may determine the 
scope of the investigation include, for example; deal structure, the industry of the target 
company, global pressure, competition, access to target company, cost and time constraints.167 
The due diligence environment will mainly be dominated by the basic principles of freedom 
of contract, pacta sunt servanda.168 Under Swedish sales law, information and guarantees 
given by the target company will be excluded from the buyer´s review, as well as objective 
entitled expectations.169  
 
The due diligence review is undertaken in the interest of the potential buyer. The target 
company has nothing to gain directly by providing a potential buyer access to its confidential 
information. The potential buyer has to gather and digest a large amount of information on a 
whole range of quite specialist topics in a very short time and often with less than perfect 
access to the sources of information.170 Much of the information during the due diligence 
review will be given to the bidder orally through interviews, and could include reviews of 
events in the progress of the company, customers opinions, perception of concurring 
companies strategies, loyalty towards the company of key figures, and so on.171 The bidder 
has to identify the risks and evaluate whether these are to be considered relevant or not. 
Measures when implementing the results of the due diligence could include; price 
adjustments, payment conditions, warranties, contractual conditions and integration measures, 
and demands participation from both the bidder and the target company.172   

4.2 Typical risks in due diligence 
Due diligence reviews are associated with great risks for the target, as well as for the bidder, 
during the process. Even though we focus on risk management for the target, it is important to 
note that the main function of the review is risk planning for the potential buyer. As in all 
business deals, the risks should be balanced between the parties.173 The bidder´s due diligence 
team might for several reasons, decide to recommend the buyer not to make a final bid on the 
target, due to what has been discovered in the review. A no-go decision from the due 
diligence team may be a result that the transaction presents an unacceptable level of risk or 
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that its value creation plan was based on seriously flawed assumptions.174 The buyer can 
decide to abandon the transaction, but more commonly, the parties negotiate certain 
contractual provisions.175  
 
Typical risks for the target company include, among other things; time, financial and 
reputational loss, leak of insider information, and market abuse. Certain risks for the target 
company actualizes in connection to concurring bids and where a competitor to the target 
demands access to confidential information. Aforementioned risks for the target company will 
be discussed below. 

4.2.1 Time and financial loss 
The time from when an intention to make a bid until a final bid is announced, or the bidder 
decides to terminate its investigations, could be long and costly and therefore associated with 
great risks. A common reason for a time consuming processes is that the bidder has problems 
receiving relevant authority approval stated as a condition for a final bid to be proposed. In 
the reviewed takeover rules for 2017, the demands of full financing of the offer price has been 
tightened. Relevant authority approval must have been ensured before the final offer could be 
proposed.176 There are no fixed time limits for due diligence reviews in the Swedish Takeover 
regulation. In Panel statements 2017:27177, regarding a pending takeover of Haldex by Knorr-
Bremse, the Panel states some guidelines for the board´s responsibilities in a time-consuming 
takeover process. Regardless the probability that the bid will not stay alive, the target board 
must act in the interest of shareholders with a short-term interest who wants the process to 
stay alive, as well as shareholders with a long-term interest who wants the proceeding to end 
as quick as possible. The target board must as well regard the interests of a bidder who has 
been stake-building in the target. The board is obliged to make an assessment based on its 
knowledge about the target, its operations, its markets where it is active and the work laid 
down to assist the bidder´s efforts to get all necessary preparations to seal the deal.178 
According to Nyström and Sjöman, if the bidder drags on the negotiation process, the target 
may complain about this or terminate the negotiations.179 
 
The UK Panel stated in its 2001 Annual Report that there is no fixed deadline in the Code by 
which time a potential buyer must clarify its intentions.180 The timing of any subsequent 
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announcements will depend on the reaction of the target company to the potential buyer and 
the state of preparedness of the potential buyer.181  
 
A takeover bid will affect the average purchase price in the target company. If the bid is 
attractive, the price will increase and, if the bidder walks away, the price will decrease, on the 
insinuation there is something wrong with the target company.182 As stated, after receiving a 
request to undertake a due diligence, the target company must, in order to determine if the bid 
is in the interest of the shareholders, evaluate the bid. In order to do so, the target board must 
know what the company is worth in the market at that actual time, a process that might be 
highly expensive. If a director, or a senior executive, of the target company makes or 
participates in a takeover bid, a valuation opinion must be obtained regarding the shares of the 
target company.183 The expert engaged for this purpose must adopt a balanced and 
independent stance in relation to the target company. An exemption from the requirement 
occurs when there are competing offers.184 The preparatory works of chapter 5, section 1 TBA 
does not state what costs the target board may decide on without authorization from the 
shareholders meeting. Taking on high costs when evaluating the bid could be a way for the 
target board to make the company financially less attractive, in order to defend itself from a 
takeover. According to the Panel, the costs normally lack relevance when speaking about 
defensive measures.185 Still, costs for new investigations of bidders cannot be unreasonable 
high.186 Since the target board is contractually obliged to follow the rules of the exchange, the 
board might burden the company with reasonable costs in order to fulfil its duties under the 
takeover regulation.187 One example is the obligation to leave an independent opinion. 
According to Nyström and Sjöman, if the board is considered obliged to allow a review, the 
board is correspondingly allowed to burden the target.188  

4.2.2 Reputation and trust 
 

“It takes 20 years to build a reputation and five minutes to ruin it”189 
 

The risk of damage to the value and reputation of the target´s business is always present in a 
due diligence and should always be kept in mind in all undertakings surrounding the review. 
Reputational risk always constitutes a great aspect of public companies management.190 The 
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market value of a company is made up of three elements; tangible assets, goodwill and 
intangible value. There is evidence to show that the public reputation of a listed company and 
its share price movement in the future has a strong correlation.191 The company´s reputation, 
therefore, becomes a key issue in enhancing or destroying its intangible value. The risks are 
likely to increase if the transaction does not proceed and the review does not lead to a final 
bid.192  
 
Stated in general principle (d) in the Swedish Takeover Code, in the course of a takeover, the 
market on which the securities in the target company, the company making the offer, or any 
other company affected by the offer are traded may not be manipulated in a manner that 
causes the price of the security to rise or fall artificially and that distorts the normal 
functioning of the markets.193 Significant market movements in stock prices, especially for the 
target, may occur in cases where there is speculation that a takeover is being planned and a 
due diligence is underway.194 A pending due diligence or an intention to make a takeover 
offer, should not be made public until the deal reach a certain amount of certainty.195 
Indicative bids or trial balloons are not compatible with the takeover rules, or with the 
principles upon which the rules are based.196 The target shall announce a firm intention to 
make an offer only after the most careful and responsible consideration and when the buyer 
has every reason to believe that it can and will be able to implement the offer.197  
 
Besides the damage of reputation for the target company, there is a risk of damage of 
reputation and trust for the securities market during a takeover and a due diligence. The board 
of the target company has a general responsibility not to undertake any measures during the 
takeover process that might jeopardize the trust for the securities market.198 

4.2.3 Insider information and market abuse  
The target company will keep the due diligence to a minimum level, referring mainly to 
publicly available information.199 Access to price-sensitive non-public information that is 
characterized as inside information200, should therefore be highly limited. If the potential 
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buyer gets access to insider information, the target is obliged to make this information public, 
pursuant to MAR and section 3.1.1 in Nasdaq Stockholm´s Rule Book for Issuers. The target 
is obliged to make all insider information given to a potential buyer in a due diligence, public 
to the market as soon as possible, normally in the publication of the offer.201 If there is no 
final bid, the obligation to make all insider information public, falls.202 The target must be 
careful not to make insider information public unnecessarily since this might harm the 
company.203 According to the Swedish Panel, this principle applies also if the target board 
gets access to insider information without connection with due diligence.204 Before a decision 
to make the offer has been taken, the bidder is required neither to announce its intentions, nor 
to comment on any discussions regarding the offer. As stated, public announcements 
regarding an intention to make an offer are prohibited under the Takeover Code, unless 
consented to by the Takeover Panel.205 The target company is under an obligation to inform 
the stock exchange as soon as the board has reasonable cause to believe that a takeover offer 
to the shareholders of the company will be made.206 If it is clear that confidentiality may be at 
risk, the target is obliged to conduct an orderly disclosure, rather than let information slowly 
leak.207 
 
Information about an imminent offer typically constitutes insider information. However, mere 
knowledge that the potential buyer intends to make an offer does not prevent the potential 
buyer, or any party acting on behalf of the buyer, from acquiring shares in the target 
company, that is, stake-building.208 The potential buyer is normally free to acquire shares in 
the target company prior to the announcement of the offer, provided that it is not in 
possession of inside information regarding the target company.209 A creative way and a 
defensive measure to turn a competitor into an insider, prohibited from stake-building, is to 
provide it with insider information during a due diligence. This was actualized in Panel 
statements (AMN) 2004:9, where the Panel stated that the actual measures constituted a 
prohibited defensive measure not in accordance with good practices in the securities market. 
The actions could, thus, not be considered being undertaken in the interests of the 
shareholders of the target company.210 
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The insider dealing legislation in the UK will normally prevent share dealing in price-affected 
securities by a bidder who, as part of a due diligence, has been given price-sensitive 
information by the target.211 Purchases of target shares following an announcement of a bid 
should, however, normally not be inhibited by the Criminal Justice Act (CJA), since, if the 
bid is hostile, the buyer is unlikely to have received confidential information and, if 
recommended, it is unlikely that any information will remain price-sensitive following 
announcement of the bid.212 This point is not, however, beyond doubt and the buyer will need 
to be satisfied that there is no expectation of profit attributable to the price-sensitive 
information, because the information is reflected in the offer price.213 Rule 4 of the UK 
Takeover Code puts restrictions on dealings prior to and during the offer period. Note 4 
amplifies rule 4.1 and provides that where an announcement has been made that an offer is 
contemplated and discussions are then terminated or the buyer decides to end the process, no 
person in possession of this price-sensitive information may deal until the position is publicly 
clarified.214  
 
Insider trading in the US is regulated by the SEC rules, the Insider Trading and Securities 
Fraud Enforcement Act of 1988 and the Insider Trading Sanctions Act of 1984. SEC filings 
and publicly filed materials from the target are available through the SEC´s EDGAR system. 

4.3 Concurring bids and due diligence requests from competitive companies 
Concurring takeover bids are normally to the advantage of the shareholders of the target 
company since it tends to lead to a race of bids, a sale by auction, which may increase the 
final offer price for the shares, and by that, generate the highest possible profit for the 
shareholders.215 The target company can, therefore, improve the terms of its sale by creating a 
competitive environment where a number of bidders are given access to the due diligence data 
and make bids for the target.216 A competitive due diligence environment has a number of 
negative aspects as well. An initial bidder, knowing the risks that a competitor may arise and 
drive up the price, may be less willing to bid than if it could be sure that there would be no 
competitor.217 Some bidders have a policy of not entering competitive situations at all and 
will walk away from the transaction if a competitor occurs and is permitted to undertake a due 
diligence.218 A competitive situation is likely to increase costs significantly, as the process is 
likely to be more protracted and involve a tactical battle with the other bidders, and 
potentially reduces the likelihood of success of the bid.219 It is considered dangerous for the 
target company to reveal too much information in a due diligence to a recommended friendly 
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bidder in case a competitor announces a bid and the information has to be handled over.220 If, 
for example, ten different companies conduct one due diligence review of the target company 
each, nine different companies will have gained access to information about the target 
company. Even though far-reaching confidentiality agreements might have been made, those 
nine unsuccessful bidders cannot be made to unlearn information received in the review.221 
While satisfying the one final buyer with information in a competitive situation, the target 
must bear in mind the protection of competitively sensitive information, especially from the 
majority of bidders, who will ultimately be unsuccessful.222  
 
The Swedish Takeover Code requires the board of the target company to keep any due 
diligence to a minimum, restricting its scope to factors relevant for making and implementing 
the offer.223 The board is further required to restrict the substance to what is deemed necessary 
and defensible in the circumstances, taking into consideration, for example whether the bidder 
is a competitor of the target company.224 The target company normally seeks to keep certain 
information away from the potential buyer until the last possible moment, and to reduce the 
amount of confidential due diligence information it provides to a bidder to the minimum 
possible.225 There is always a present risk that trade competitors will pose as potential buyers 
just to gather valuable information from the target.226 In situations where the bidder is a trade 
competitor, with the real intention of just gathering information of its operations, the bidder 
should be prepared not to receive full information about the target.  In any event, if the target 
reveals too much too soon, it can kill the value of the deal.227  
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5 Due diligence protection for the target company 

5.1 Defensive measures and the non-frustration rule 
A takeover enables the bidder to circumvent the management of a target company by 
submitting its offer to the shareholders. This special feature of the takeover offer has 
prompted managers of potential target companies to develop diverse defensive measures, 
often seen in the light of hostile takeover bids.228 The Takeover Directive holds a strictly 
negative approach towards defensive measures and endorses the principle of strict board 
neutrality in the course of a takeover bid.229 The board of the target company must not act in a 
way to deny target shareholders the opportunity to decide on the merits of a bid. The High 
Level Group rejected all reasons usually given to justify board discretion to impede bids, 
finding the associated risks and costs unacceptable.230 Defensive measures are prohibited in 
Sweden under chapter 5, section 1 TBA. Historically, hostile bids have been rare in the 
Swedish market and the regulation of such bids remains relatively undeveloped compared to 
the UK and the US.231 Measures taken without a resolution adopted by the general meeting, 
which are likely to impair the conditions for the launching or implementation of the bid, are 
prohibited. Apart from the takeover regulation, company law may prohibit some defensive 
measures accepted by the takeover regulation, due to the target board´s responsibilities 
towards the company and for creditor protection reasons.232  
 
Defensive measures come in several inventive forms, for example, the Pac-Man defence, the 
Bear Hug etc. The intention or purpose of the board in acting under a defensive measure is 
irrelevant for the application of the non-frustration rule.233 It is enough that the action in 
question has the effect of frustrating the bid, or preventing the shareholders from deciding on 
the merits of the bid.234 Defensive measures are strictly prohibited in both Sweden and the 
UK, neither of which opted out of the principle of shareholder decision-making powers of 
deciding on the outcome of a bid, article 9 and 12 of the Directive.235 The UK Takeover Code, 
strongly weighted towards protecting the interests of shareholders, strictly prohibits 
management from employing any defensive tactic that would have the effect of frustrating an 
actual or anticipated bid.236 The strict approach towards defensive measures in the UK has 
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existed in common law before the codification.237 Rule 21 of the UK Takeover Code provides 
explicitly that parties must consult with the Panel where there is any doubt about whether a 
board action is prohibited by the rule. Since the room for defensive measures is very limited 
under Rule 21 of the UK Code, the target´s best form of defence is to show the shareholders 
that the price offered undervalues the worth of the company, and that the target management 
and its strategy are clearly better.238 Another successful strategy is the lobbying of public 
authorities such as the Office of Fair Trading and the Competition Commission in an effort to 
persuade them to prevent the bid proceeding.239 The UK board neutrality rule was highly 
criticized by academics after the takeover of Cadbury Plc. by Kraft Inc. in 2010, where 
shareholder decision-making authority were said to be the main problem behind companies 
being too easily taken over.240  
 
The attitude towards defensive measures is very different in the US, compared to the 
European style. The board of a US company is not required to remain passive in the face of an 
unsolicited bid and, in most cases, need not seek shareholder approval prior to taking certain 
defensive measures actions as long as they comply with their fiduciary duties and the 
company´s charter documents.241 Most US companies have in place some form of 
antitakeover defence.242 Proponents of the use of antitakeover defences argue that these 
defences prevent the actions of hostile raiders who have no long-term interest in the value of 
the corporation but are merely speculators, seeking to extract short-term gain, while 
sacrificing the future of the company that may have taken decades to build.243 Under 
Delaware corporate law, the target board can use takeover defences to divert hostile takeover 
bids into a negotiated acquisition process, which has been said to generate more negotiation 
power and ultimately allows the board to maximize shareholder value.244 The dynamics of 
judicial law making in the US have benefited managers by making it relatively difficult for 
shareholders to influence the rules.245 As we have seen, the board of directors are bound by 
the business judgement rule, and from this some standards have developed from the Delaware 
Courts. The Unocal standard was created in case law Unocal v. Mesa Petroleum246, where the 
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target company made a tender offer of itself in competition with the offer initiated by the 
bidder. The Unocal standards include a reasonable test and a proportionality test. The board 
must be able to clearly demonstrate that their actions were reasonable in relation to their 
perceived beliefs about the danger to their corporate policies, and, the board must also be able 
to demonstrate that their defensive measures were in proportion to the magnitude of the 
perceived danger to their policies.247 The Revlon duties, established in Revlon Inc. v. 
MacAndrews and Forbes Holdings248, state that the directors have a responsibility to 
maximize the gains for the shareholders when it is clear that the sale or breakup of the 
company is inevitable. The court did not state that defensive measures were invalid per se. 
Defensive measures that favour one bidder over another could be consistent with the board´s 
Revlon duties if they promoted the auction process by enabling one bidder to be more 
competitive with another, thereby causing the offer price to rise.249  

5.2 Pre-bid defensive measures  
The non-frustration rule and the prohibition of defensive measures is applicable during the 
course of a bid or when the target board has reason to believe that a bona fide bid might be 
imminent. Stated in the legislative history of the Takeover Bids Act, the rule also applies 
when the information has not been provided directly to the board or managing director, but 
rather has first passed through one or more stages, e.g. the shareholders.250 Thus, the rule does 
not apply before a bid is considered to be imminent and outside this timeframe, pre-bid issues 
still arise. Pre-bid is, therefore, an area where the Swedish and the UK takeover codes does 
not operate.251 As a result, boards have significant freedom pre-bid, in theory, to put in place 
measures that could prevent a future bid from succeeding.252 Managers can employ pre-bid 
measures not only to deter potential takeovers, but also to guarantee that they obtain 
substantial private benefits from any takeover that does occur.253 Pre-bid defences constitute a 
variety of practices that managers generally employ solely for their value-enhancing, non-
defensive effect, but which could just as easily serve to embed a defence at the expense of 
firm value.254 Nevertheless, and even though a pre-defensive measure might not be directly 
prohibited by the takeover regulation, the target board have to consider their fiduciary duties 
before entering into any arrangements.255 Measures undertaken by the board of the target 
company could also be prohibited under company law or under the articles of association. In 
question of a pre-bid defensive measure, UK doctrine refers to general company law and 
specifically section 171 CA, requiring the directors to exercise their powers for a proper 
purpose or to obtain shareholder approval of an action not proposed for a proper purpose.256  
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There are several forms of pre-defensive measures. Broadly, pre-defensive measures consists 
of two types; those designed to make the company less attractive to the bidder, and those 
designed to make it more difficult for the bidder to succeed in the bid.257 The simplest form of 
defensive tactic is the just say no defence, where the target rejects the bid as inadequate or not 
in the company´s long-term interest.258 Pre-bid defences are likely to be caught, either by the 
so-called break-through rule in article 11 of the Directive, or hindered by the director´s 
fiduciary duties.259 The most used preventive antitakeover measures in the US are poison pill, 
corporate charter amendments and golden parachutes.260 Whether or not a denied request 
from the bidder to commit a due diligence review could be seen as a (pre-) defensive measure, 
designed to make it more difficult for the bidder to succeed in the bid, shall be further 
discussed in section 5.3. 

5.2.1 Poison pills  
Poison pills, sometimes referred to as shareholders rights plan, is a defensive strategy 
imported from the US, put up before a bid is proposed but triggered in the course of an offer. 
Traditionally, when implementing a poison pill, the directors of the target company declare a 
dividend of one stock purchase right for each outstanding share of common stock.261 The pill 
has no value until triggered by the bidder purchasing voting shares at a certain level without 
prior approval.262 The classic poison pill is mainly used in the UK and the US where the 
company can hold non-issued shares in stock in the company. For Swedish concerns, under 
the so-called LEO-law in chapter 16 ABL, a public company may direct issues to existing 
shareholders that opens up the possibility for a poison pill.263 According to Stattin, if the 
purpose behind a directed issue is to unable a change of control in a company, it is likely to be 
seen as an undue advantage for the one who keeps the control, and to the disadvantage of 
those who will not be assigned new shares, caught by chapter 4, section 41 ABL.264 Poison 
pills could, in the UK, be caught by either Rule 21 of the Takeover Code, or by section 551 
CA, in combination with the improper purpose doctrine.265 However, section 551 CA is less 
rigorous than Rule 21 of The Code, because it allows shareholders to approve the board action 
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up to five years in advance.266 In the US, poison pills have been said to greatly enhance the 
target´s negotiating power and enable the board to defend against inadequately priced offers, 
or offers that otherwise pose as a threat to the corporation or its shareholders.267 In Moran v. 
Household International, Inc. 268, the Delaware Supreme Court stated that poison pills are not, 
per se, impermissible, despite the fact that they discriminate between the bidder and other 
shareholders of the target company. The powerful deterrent effects of a poison pill encourage 
potential buyers to first negotiate with the target´s board.269 Adoption of defensive measures 
in the US, such as poison pills, is protected by the business judgement rule as long as the 
board fulfils the Unocal standards and shows that the poison pill was reasonable in relation to 
the threat posed by the hostile takeover. The Chancery Court stated in Versata Enterprises 
Inc. v. Selectica, Inc.270, that a net operating loss (NOL) poison pill, even though not 
principally intended to prevent a hostile takeover, must be analysed under Unocal because of 
its effects and its direct implications for hostile takeovers. Even though the threshold for the 
poison pill was lower than usually accepted by the Delaware courts, the Court found both the 
original and the reloaded pill, were necessary to overcome the threat of not being able to use 
its net operating losses. In summary, pre-defensive measures in the US are allowed as long as 
they can be justified under the Unocal standards and the business judgement rule.  
 
Even though the term poison pill often refers to structural changes to the company´s 
constitution, the term is generic and could catch everything that may be adverse to the 
bidder´s efforts to achieve a change of control.271 A poison pill operates as a means of 
deterring a hostile takeover bid by making the target company unattractive for some reason. 
Poison pill techniques will either reduce the value of the target´s assets and its attractiveness, 
or will significantly increase the cost of the acquisition.272 The best argument for supporting 
the implementation of a poison pill is that it forces a hostile bidder to negotiate with the target 
management.273 Before implementing a poison pill, the target company´s corporate counsel 
must complete a basic due diligence to ensure that there are no restrictive provisions in the 
corporation´s charter which would preclude a poison pill. Also, the corporation´s financing 
documents and debt instruments must not conflict with or prohibit the poison pill.274 Since 
poison pills are defensive measures that predate the neutrality period and have a more 
permanent character, they are not affected by the non-frustration rule. Such measures could 
instead be targeted by the break-through rule in article 11 of the Directive.275 The ultimate 
decision of a takeover is, as stated, a decision exclusively for the shareholders to make. Pre-
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defensive measures, such as poison pills, could be used as measures to feint the shareholders, 
not sufficiently informed to oversee the terms of ordinary business transaction liability.276  

5.2.2 Change of control clauses 
Most loan agreements include events of default, triggered at the first sign of trouble or 
financial distress of the borrower, and enable the lender to stop advancing any further 
loans.277 An event of default may include a material change in the ownership of the borrower, 
a so-called change of control clause.278 A change of control clause gives the other party, often 
the lender, certain rights, such as consent, payment or termination, and may be triggered by a 
change of ownership, a sale of assets or a change in board members.279 The clauses are 
commonly seen in loan agreements between lenders and real estate firms where the property 
is mortgaged with provisions of mortgage to trigger an event of default.280 Change of control 
clauses in financial documentation, allow the lenders to call in their facilities in the event of a 
change in the identity of the controlling shareholder of the borrower, or if a person acquires 
control of a listed borrower which previously had a diverse shareholder base.281 
 
A change of control clause could be seen as a poison pill and a pre-defensive measure since 
they often act as deterring to merger and acquisition (M&A) activity.282 In the UK it has been 
argued that borrowers could not agree to a change of control clause in loan documentation, 
since such a clause would limit the shareholders freedom of action if a favourable offer were 
forthcoming, and would, thus, constitute a breach of the directors’ fiduciary duties.283 
Though, it has been suggested that change of control clauses are a market standard and if the 
directors need to raise finance, they have to agree to the terms available, without risking 
breach of their fiduciary duties.284 In Criterion Properties Plc. v. Stratford UK Properties 
LLC [2003]285, the Court stated a general opinion as to whether poison pills and change of 
control clauses were to be regarded as prohibited defensive measures. Stratford had not 
imposed a change of control clause as a term of the deal, but for its own protection. The ruling 
in Stratford prevents directors from agreeing to poison pill arrangements, such as a change of 
control clause, which are designated to protect their own personal position or to ward off a 
takeover. The case does not impair the ability of directors to agree to change of control 
clauses in the normal cause of business, where they merely form a part of the ordinary 
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bargaining process.286 The conclusion to make from Criterion is that directors are bound by its 
fiduciary duties and free to agree on change of control clauses as a term of a deal if 
considered an adequate market standard.  

5.3 Could a denied due diligence request constitute a (pre-bid) defensive measure? 
An important question is whether a denied due diligence could be seen as a (pre-) defensive 
measure in the meaning of chapter 5, section 1 TBA. If a due diligence was a pre-condition 
for the bidder´s decision to make the offer, a denial could, in theory, be seen as a frustration 
of the bid and a defensive measure. The preparatory works of chapter 5, section 1 TBA does 
not state a denied due diligence as example of prohibited defensive measures.287 The question 
has been answered in Panel statements (AMN) 2005:47. The Panel stated that there is no 
fixed definition of good practice in the event of a hostile takeover bid. Prohibited defensive 
measures constitute, according to the Panel, measures that are relatively interfering, of 
essential material meaning, financial or commercial. The Panel stated that the target board is 
under no obligation to undertake any active measures to facilitate the efforts of the potential 
buyer. Even though the denied cooperation of administrative character from the target board 
is directly linked to the implementation of the bid that cannot be seen as a prohibited 
defensive measure. The same outcome was stated in AMN 2006:55, where the Panel 
specifically stated that the target is under no obligation to allow the bidder to conduct a due 
diligence review. Clearly, based on the rulings of the Swedish Panel, a denied due diligence 
review is not considered a prohibited defensive measure. According to Stattin, those 
statements do not exclude the possibility that the board could be obliged, under certain 
circumstances, to allow a due diligence according to its duty to act in the interests of the 
shareholders.288  
 
A denial of a due diligence review in the UK are neither mentioned as a prohibited pre-
defensive measure. Position pills will, in many cases, be restricted since the directors are 
under a duty to exercise their powers for the purposes for which they are conferred. Pursuant 
to the improper purpose doctrine, if the action can be shown to have been contemplated prior 
to the bid, and have been taken for purposes other then interfering in the bid, then the action is 
lawful.289  

5.4 Protection of sensitive information in due diligence 

5.4.1 Agreements between the bidder and the target company 
Before a bidder initiates a due diligence, it may seek to enter into extensive agreements with 
the target company. Questions may be raised whether it is within the corporate powers for the 
directors of the target company to enter into such agreements with no, or very limited benefits 
for the target company. If the bid period lasts for a long time, the bidder might request an 
agreement with the target stating that the target´s business is conducted in the ordinary course 
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of business, or a veto right for the bidder against material business decisions.290 According to 
Johansson, it appears hard to see why such an undertaking cannot be made, as long as it is 
based on sound business judgement, contains a fiduciary carve out and an exemption for 
information that must be kept confidential.291 One to overcome fiduciary problems regarding 
agreements between the bidder and the target is by letting major shareholders enter into 
agreements with the bidder.292 Still, the fact that certain agreements are concluded between 
the bidder and the target company does not change the fact that a takeover is an agreement 
between the bidder and the shareholders of the target company. 
 
Rule II.17a of the Swedish Takeover Code prohibits the target company from committing 
itself to any offer-related arrangement, which entails an obligation on the target company, vis-
à-vis the bidder. The Swedish rule matches Rule 21.2 of the UK Code, which prohibits the 
target and the bidder from entering into “[…] any agreements, arrangements or commitment 
in connection with an offer, including any inducement fee arrangement or other arrangement 
having a similar or comparable financial or economic effect […]”. Rule II.17a is connected 
with the board´s obligation to act in the interests of the shareholders and the shareholder´s 
rights of decision-making in a takeover situation.293 Thus, an offer-related arrangement could 
also be prohibited under Rule II.17 of the Takeover Code. A bidder might offer the directors 
of the board benefits, for example the possibility of staying in the company. The Panel has 
stated that such benefits do not clash with good practice.294 According to Stattin, the Panel 
statements are correct as long as conflicts of interests could be handled.295 Corresponding to 
Panel statement (AMN) 2008:43, directors holding voting shares in the target company are 
prohibited from entering into irrevocable undertakings with a bidder if there is another bidder 
willing to offer a higher price for the shares of the company.296 

5.4.1.1 Warranties 
In a due diligence, there will often be some information not available to the potential buyer, 
for instance on-going or pending environmental litigation, which may lead the bidder to 
conclude that no such litigation or pending litigation exits.297 It is of great interest to the 
bidder to enter into agreements with the target company, where the bidder requests that the 
target company guarantees that the information received during the due diligence review is, 
and will remain correct, and that all vital information has been available to the bidder. These 
agreements, or warranties, could be pure closing warranties, sanctioned only by a right for 
the bidder to repudiate the bid, or penalty warranties, sanctioned additionally by damages or a 
contractual fine, a so called break up fee.298 The warranties and indemnities given by the 
target company are often qualified in certain respects, for example they might be subject to 
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certain time limits or limited by amount. Claims based on warranties can be disputed and, 
thereby, can be expensive and drain resources.299 As stated, a bid may only be conditional on 
objectively viewable and verifiable circumstances, not of a kind that is under control of the 
bidder.300  

5.4.1.2 Confidentiality agreements 
As stated, leak of confidential, price sensitive information, could be devastating for the target 
company. Confidential information is a dominant asset for many companies, which is why 
management of such information is of crucial importance.301 Exchange of confidentiality 
undertakings in order to protect sensitive information about the target company is an 
important part of the inception of a due diligence. The Non-Disclosure Agreement (NDA) and 
Confidentiality Agreement (CA) are instruments used to manage risks.302 The target will 
insist that the bidder signs a confidentiality agreement before releasing confidential 
information, and the terms of the agreement will depend partly on whether there is a 
competitive bid situation.303 The agreement could be combined with a clause stating not to 
use the information in certain ways.304 Confidentiality agreements structure the environment 
in which often price-sensitive and valuable information relating to the business or transaction 
is passed by the business to lenders or investors securely without risk of leaking into the 
public domain and thereby potentially damaging the value and reputation of the business.305 
Confidentiality agreements and undertakings will expressly refer to what is to be disclosed in 
the review and how it is to be identified as confidential.306 This is usually done by reference to 
the initial or subsequent due diligence lists or questionnaires, to whom it may be disclosed, 
for what purpose and how it is to be returned or dealt with if the transaction does not 
proceed.307  
 
A disadvantage with confidentiality agreements is the difficulty in proving a breach of 
confidentiality and, if proved, to quantify the loss suffered.308 Another negative aspect is that 
extensive confidentiality agreements may lead to the bidder losing interest in the deal.309 
Furthermore, and despite the agreement of confidentiality, the individuals that have received 
the information during the review do not forget what they have learned. In this regard, the 
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target company cannot effectively be protected by means of a confidentiality agreement. To 
protect against possible misuse of competitive sensitive information, the target might instead 
limit the extent of the review and withhold some information not accessible for the bidder.310 
The target may give the buyer alternative forms of comfort by means of representations and 
warranties, indemnification clauses or price adjustment provisions in the acquisition 
agreement.311   

5.4.1.3 Exclusivity agreements  
An exclusivity agreement is signed between the target and the bidder, stating that the target 
will negotiate exclusively with the bidder during a limited period of time until a final bid is 
proposed.312 The clause often states that the target company shall refrain from initiating 
negotiations with parties other than the potential buyer and refrain from actively seeking for 
concurrent bidders.313 Exclusivity is a way to enhance confidence among the parties and to 
create a safe environment, in which disclosure can take place.314 As some companies have a 
greater tolerance than others for competitive situations, for some, an exclusivity agreement is 
a condition for the offer and for entering into negotiations with the target.315 As we have seen, 
shareholders usually benefits from a competitive environment since it tends to lead to a race 
of bids. A negative effect of the signing of an exclusivity agreement is that it signals the end 
of the auction and the initial bidding stage.316 Additionally, the agreement risk scaring off 
competitors and lock the shareholders to one bidder at a non-competitive bid.317 
 
Generally, an exclusivity agreement benefits the buyer more than the target.318 The target 
generally accepts an exclusivity agreement if it is considered to be in the interest of the 
target´s shareholders. If the offered price is very attractive in relation to the actual stock price 
and the company´s market value, and one condition for this price level is that an exclusivity 
agreement is negotiated, it is highly likely that the exclusivity agreement is considered to be 
in the best interests of the target´s shareholders.319 The target company´s advisors may, 
therefore, be prepared to advise the target board that an auction or other process is unlikely to 
generate greater value for the shareholders.320 In a competitive situation and if the exclusivity 
agreement has the effect of leaving concurrent bidders out of the process, hindering an 
auction, the target company´s board may have broken its duty of loyalty towards the 
shareholders.321 According to Stattin, if there is reason to believe that another and higher bid 
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could be actualized within the time before a transaction needs to be conducted, the target 
board must refrain from concluding an agreement with a so-called no-shop clause.322 The 
board shall only accept an exclusivity agreement when it is convinced that the bidder will 
make the most attractive bid and the agreement will in itself facilitate or improve the process 
and the terms of the bid.323 The target usually agrees to exclusivity for a limited period of 
time, in order to keep the bidder under pressure to negotiate in respect to other bidders 
available if the parties cannot agree to a deal.324 The exclusivity agreement is, therefore, 
unlikely to preclude a better offer.325 

5.4.2 Virtual and black-box data rooms 
Access to information during a due diligence is usually provided through an online data site. 
If the target company wants to limit dissemination of materials and control the review 
process, it can create a physical data room at its office or the office of its attorney or 
investment banker.326 Assembled due diligence documents are stored on such an electronic or 
virtual data room (VDR). Where a competitor to the seller is the one undertaking the review, 
further practices have developed to enable a seller to control its confidential information.327 A 
so-called black-box, within the VDR, is often established to contain a discrete number of 
extremely commercially sensitive documents, which will only be disclosed to the ultimate 
buyer immediately prior to execution of a sale and purchase agreement.328 Setting up a black-
box data room, in which the confidential information on the target company is placed, 
provides the most extensive protection of confidential information, combined with the lowest 
risk of violating confidentiality obligations. Only advisors of potential buyers who are bound 
by professional confidentiality obligations have access to this data room.329 In most cases if 
the target company agrees to let more then one potential buyer conduct a due diligence, it is 
likely to issue a data room agreement to each bidder. Each bidder will be allotted a certain 
amount of access to the data room and possibly to target personnel for additional 
information.330 
 
A black-box data room is set up in the interest of the target company. Information provided to 
the bidder through a black-box data room is limited and might not be considered satisfying for 
the bidder. The bidder might lose interest, which could lead to an interesting bid being 
withdrawn from the shareholders. The duty of the board to act in the interest of the 
shareholders but at the same time protect the company from exposure of risks is evident here. 
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Clear is that the board must use its discretion and weigh positive and negative aspects, taking 
into account, first and foremost, the common interests of the shareholders, (see section 3.2). 

5.4.3 Selective information 
Stated in the commentaries to Rule II.17 and II.19 of the Swedish Takeover Code, the target 
board is prohibited from promoting one bidder in front of another without objective grounds. 
The provision states a principal rule of obligation for the target board to treat concurring bids 
equally as far as possible and can be said ultimately to emanate from the duty of the target 
board to act in the interests of the shareholders.331 Equal treatment is correspondingly required 
by Rule 20.2 of the UK Takeover Code, stating that information given to one bidder must, on 
request, be given equally and promptly to another bidder or bona fide, potential bidder. 
Information given to a more favourable bidder, a white knight, must also be available to 
another, no matter how unwelcome the bid may be.332 The equal treatment obligation 
regarding information provided in a due diligence falls if one bidder has proposed a final bid 
without prior notification of its interest to conduct a review. The board is under no obligation 
to accommodate such a request and share information shown to other potential buyers, unless 
the bidder offers a higher price under the precondition to undertake a due diligence.333 If so, 
the board has the same discretion as mentioned earlier, to evaluate the bid, respectively the 
bidder, and decide whether or not to accommodate the request and, if accommodated, to what 
extent.334 Under Rule 3.1 of Nasdaq Stockholm´s Rulebook for Issuers, a company whose 
shares are listed on the exchange or authorized market place should ensure that all market 
participants have simultaneous access to any inside information about the issuer. The 
information shall be disclosed in accordance with article 17 MAR. Information capable of 
having material effect on the value of listed securities may not, other than under certain 
circumstances, be selectively disclosed. According to Johansson, due diligence could be such 
a circumstance, which falls under the exception.335  
 
In question of a due diligence, one bidder might attract others. What information to show, if 
any, and whether there are lawful reasons for selective information giving between the 
different parties, are decisions subject to the discretion of the target board.336 The principle of 
equal treatment is not absolute and there can be situations where the target board may 
consider selective information.337 The Swedish Panel has stated that, if a bidder requests the 
same information prior given to another bidder in a due diligence, the board should give the 
same information, if the conditions are similar.338 According to Stattin, information may be 
selective on two grounds; due to the bid or due to the identity of the bidder.339 If the bid is 
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clearly not in the interest of the shareholders of the target company, in the sense that the 
offered price is below what the board require for allowing a due diligence or otherwise lacks 
advantages that would be in the interest of the shareholders, the board may deny the request 
or give away solely publicly available information. Circumstances relating to the bidder could 
include the fact that one or more of the bidders are competitors to the target.340 As stated, it is 
considered far more risky to allow a competitor then a financial investor to conduct a due 
diligence and gain access to sensitive information about the target company. Even if there has 
been a confidentiality agreement between the bidder and the target board, it is not certain that 
this is enough to protect the target company.341 The competitor has still gained access to 
information that it could use in further competition.342 The board has to take into 
consideration the possibility that the bidder’s interest to approach the target company is just to 
gather information from it. Even though the company requesting to conduct a due diligence 
has the financial resources to go through with the bid, it may not have a real interest in buying 
it, but only be seeking to gather information and trading secrets.343  
 
Selective disclosure to a potential bidder should be limited.344 Target companies must, 
according to the Act on Reporting of Certain Holdings of Financial Instruments (the 
Reporting Act), keep a detailed log of the information disclosed, to whom it was given and 
when. In the event of competing bids, the bidders should, as far as possible, be given the same 
information during the due diligence process. This will require the target company to keep 
detailed records of any information disclosed.345   

5.5 Objective grounds to deny a due diligence 
There are only limited rules setting down objective grounds regarding where the target board 
should deny a requested due diligence. The target board must, in its decision, act in the 
interests of the shareholders, and weigh positive aspects of a review (and the possibility of a 
forthcoming bid) against negative aspects. The decision must be based on the relevant 
circumstances in the particular case. If the bid is clearly not in the interests of the 
shareholders, the request shall be rejected. As we have seen, the interests of the shareholders 
do not only include short-term investors’ interests in profit maximizing, but also the interests 
of long-term investors, interested in the corporation´s future. We know from Panel statements 
that the board must also affirm the interests of a bidder who has been stake building in the 
target.346 Based on short-term shareholders interests, the target board must be updated 
regarding the company´s value. Disputes may arise between the target and the bidder 
regarding the target´s wealth, as well as corporate disputes between the target and its 
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shareholders.347 Valuations may differ due to varying uses of the targets assets or different 
opinions on the future growth of the target.348 In order to confirm the valuation and avoid 
legal pressure, the board must obtain an outside valuation firm that renders a fairness opinion, 
which states whether the offer is in a range that it determines to be accurate.349 A requested 
due diligence based on a bid below the target´s value should be rejected. 
 
Furthermore, Rule II.1 of the Swedish Takeover Code, states that a takeover bid may only be 
made after preparations have been made, which demonstrate that the bidder is capable of 
implementing the offer. It needs to be clear for the board that the inquiry is genuine. If the 
bidder cannot ensure sufficient financial resources to implement the offer, as well as relevant 
authority approval, the board shall reject the request. Additionally, the request must be 
reasonable specific. If the request is too generic or broad, the target company may not 
understand what documents are asked for and should not accommodate the request.350 The 
costs for the review might be another ground for the board to reject the request, since 
unreasonably high does not correspond with shareholders’ interests. Even though, and from 
Panel statements, we know that the target board has relatively wide discretion in deciding 
what necessary measures need to be undertaken.351 Of relevance is the information available 
for the board at the time of the decision.352 There is also a risk that the target company´s 
business would interfere, which is likely to lead to increased costs. There is a risk that non-
public prince-sensitive information will leak into the wrong hands or become public. Another 
risk is that insider information will be communicated to the bidder prior to an offer. As we 
have seen, there are several measures available for the target to protect sensitive information. 
An important question is whether the target could deny a review if there are sufficient 
measures available to protect confidential information about the target. Advanced protective 
measures may lead to withdrawal from the bidder, resulting from the bidder not feeling 
satisfied with the limited information provided.  
 
Stating objective grounds for the decision to deny a request of due diligence is not of the same 
importance in the US. Under the business judgement rule the target board can decide, even at 
a substantial premium, not to accommodate the buyer´s requests.353 A due diligence in the UK 
may be denied, as a pre-defensive measure, under section 171 CA, if there is a commercial 
justification, which the directors can put forward as the predominant purpose of their 
action.354 
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6 Discussion – Pre-bid shareholder or board authority? 
A crucial question for takeover regulation is whether the decision on the bid should be that of 
the shareholders alone or one to which both shareholders and the target board must consent.355 
The large shareholder friendly regime under the Takeover Directive, as well as the Swedish 
and UK takeover regulation, need to be justified, since shareholders are not the only 
components of the company.356 As we have seen, once a bid is proposed, or imminent, the 
board decision-making powers are highly limited in Sweden and the UK in respect to 
shareholder decision-making powers. Even though the shareholders may rely on the boards 
recommendation document in deciding whether or not to accept an offer due to its lack of 
insight in the target´s day-to-day-business, the decision rests with the shareholders. In the US, 
on the contrary, the board has a good deal more flexibility to decide on the offer and to 
implement defensive measures as long as these could be justified under their fiduciary duties 
and the business judgement rule.357 As a justification of the absence of a non-frustration rule 
in the US, it has been said that if the US courts seek to regulate all defensive measures 
targeted at hostile deals, managers could instead employ pre-bid embedded “blanket” 
defences, which circumvent hostile and friendly deals alike.358 
 
The decision, whether or not to accommodate a request of due diligence, is one for the target 
board to make. The Swedish directorial discretion is reminiscent of the US business 
judgement rule. Applying the business judgement rule allows the directors to be in safe 
harbour, if they acted in good faith, in an informed manner, and in the best interests of the 
target shareholders. The foundational precept, reflected in the business judgement rule, is that 
publicly held companies maximize value while managers control ordinary business decisions, 
since shareholders have little incentive or ability to obtain the information necessary to make 
such routine, day-to-day decisions.359 A US target board has a good deal more flexibility to 
act independently of shareholders, which in the doctrine has been said to contribute to board 
negotiation powers. On the contrary, board supremacy could be criticised, since management 
freedom to adopt defensive measures hurts the shareholders, both by removing the 
disciplinary effect of potential hostile offers, and by enabling managers to appropriate private 
gains from takeovers, that rightfully belongs to all shareholders.360 The difference between the 
US and the European regulation is, according to Armour and Skeel, to be explained through 
the mode of regulation, i.e. who the regulators are and the context in which the regulation 
takes place. The development of takeover rules in the US has depended upon the 
accumulation of common law precedents. The UK, on the other hand, implemented a self-
regulatory system, created principally by the community of investment bankers and 
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institutional investors, instead of relying on the former manager-friendly, common law.361 
Sweden copied the UK takeover regulation and kept the shareholder friendly approach also 
suggested in the Takeover Directive. Thus, shareholder supremacy is not a product of 
legislation, but of self-regulation, implemented by the investors themselves.  
 
As a contrast to the strict shareholder-friendly regulation of frustration actions post-bid, pre-
bid actions are to a large extent unregulated, left to the directors discretion and limited only 
by the duty to act in the common interests of the shareholders. From my point of view, this is 
unsurprising. Post-bid, there is no room for negotiation or risk for confidential information 
leak. Either the bid is accepted or rejected. Pre-bid, a due diligence has to be handled 
carefully in respect of confidential information and risk of economic and reputational losses. 
The shareholders are merely capital investors with no, or limited involvement in the target´s 
business. The shareholder´s distance to the target enables them to make an informed decision 
on matters relating to due diligence.362 Additionally, and stated by Stattin, it is not possible to 
call the shareholders meeting for the decision of a due diligence. Even though the 
shareholders meeting have authority in a Swedish limited liability company, calling the 
meeting would be too costly and time-consuming. Directors in a US company are obliged to 
make a decision under the business judgement rule, regardless of any decision from the 
general meeting. As stated in Delaware case law, Paramount Communications Inc. v. Time 
Inc.363, “[t]he corporation law does not operate on the theory that directors, in exercising their 
powers to manage the firm, are obliged to follow the wishes of a majority of shares. In fact, 
not shareholders are charged with the duty to manage the firm.”364  
 
 
 
 
 
 
 
 
 
 
 
 
 

																																																								
361 Armour, J & Skeel, D. A, Who Writes the Rules for Hostile Takeovers, and Why? – The Peculiar Divergence 
of U.S. and U.K. Takeover Regulation, Georgetown Law Journal 2007, p. 1730. 
362 Nyström & Sjöman, Aktieägarnas intresse, målbolagsstyrelsens ansvar?, in Svernlöv, Aktieägares 
rättigheter, p. 12.  
363 Paramount Communications Inc. v. Times Inc., 571 A.2d 1140 (Del. 1989).  
364 Ibid. slip opinion at p. 77 f. 
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7 Conclusion 
Initially, questions were asked what measures the target board may undertake in a pre-bid 
situation in order to protect confidential information, and under what circumstances a review 
might be denied respectively accepted. In summary, the board is bound by its duty of loyalty 
and may only implement active measures or enter into agreements with the bidder, if the 
action is taken in the common interests of the shareholders. Measures implemented pre-bid 
that have the effect of making a bid more difficult for a bidder is most likely to be accepted, if 
the measure is considered a normal cause of business. If not, it is hard to see that the measure 
was taken in the interests of the shareholders. We know from Panel statements that a Swedish 
target board is under no general obligation to allow a due diligence or accommodate such a 
review. According to Stattin, together with Nyström and Sjöman, such an obligation may 
arise under certain circumstances, first and foremost, if the bid is clearly in the interests of the 
shareholders. The board has to evaluate the bid and may deny the request due to 
circumstances such as the bid or the identity of the bidder. The board shall restrict access to 
confidential information and take into consideration, especially, the offered price, the identity 
of the bidder, risk of leak of insider information and trading secrets corresponding to 
reputational losses, risk of an expensive and time consuming process, and so on. The target 
may enter into agreements with the bidder in order to secure the deal and protect sensitive 
information. Limitation of access to confidential information in the review, for example 
through a black-box data room, through oral interviews, or by simply leaving some 
information out of the review, is considered more safe than entering into a confidentiality 
agreement. From Panel statements we know that a denied request to perform a due diligence 
is not considered a prohibited defensive measure. 
 
One of the purposes for this thesis, was to analyse whether the shareholders or the board of 
directors, have, or should have, decision making authority pre-bid, and whether the 
shareholders are protected in the event of a due diligence. As we have seen, shareholders are 
strongly protected in the course of a bid. Pre-bid, and even though the board is free to rely on 
its discretion, the board is obliged to act in the interest of the shareholders in matters relating 
to the offer. Compared to regulation in the US, we have seen that US shareholders have a 
more limited position in respect for board authority powers. Board authority strengthens the 
board´s powers to negotiate the offer, which may lead to increased value for the target 
shareholders. On the other hand, board authority risk to deprive the shareholders from their 
exclusive right to decide in the outcome of a takeover bid.  
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