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Summary 

The possibility of modifying treaties based on states’ subsequent practice has been a controversial 

topic since a long time. This paper analyses whether such a method is used by judicial bodies and 

whether it is lawful or not. These questions are examined with regards to the International Law 

Commission’s Draft Conclusions on Subsequent agreements and subsequent practice in relation to 

the interpretation of treaties, legal writings and case law from the World Trade Organization 

Appellate Body, the International Court of Justice and the European Court of Human Rights. The 

three judicial bodies have adopted different approaches regarding this question. Some authors 

consider treaty modification by subsequent practice as a customary law rule. This essay concludes 

that even if treaties are sometimes modified by subsequent practice, the legal or illegal character of 

this method has never been clearly recognised, except by article 38 of the Draft Articles on the Law 

of Treaties. Nevertheless, this provision was finally not adopted by states. Authors do not agree on 

the conclusion to draw from this event. Further, this essay discusses the consequences of informal 

treaty modifications on treaty relation stability, treaty law principles and on international law, 

especially in the light of the Hassan judgement issued by the European Court of Human Rights. The 

judicial use of subsequent practice may modify, and perhaps weaken, the relationship between states 

parties and courts as well as the legitimacy of such courts. 
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1 Introduction  

1.1 Background 

The interest of studying treaty modification by subsequent practice lies in all the issues this topic 

raises as well as its importance today. It touches upon several elements regarding treaty law, such as 

interpretation and the Vienna Convention on the Law of Treaties (VCLT),1 the parties’ consent 

principle, the legitimacy of treaties as well as their stability. The topic has been studied by the 

International Law Commission (ILC). Nevertheless, a large number of questions are left unanswered. 

Case law on modification by subsequent practice also deserves attention. Judicial bodies offer a very 

varied picture of how they approach it. While certain entities are reluctant to use subsequent practice 

to modify a treaty, others allow themselves to go quite far in treaty modification. Hassan v. the United 

Kingdom (Hassan case) illustrates how the European Court of Human Rights (ECtHR) has 

circumvented the protection of human rights when relying on subsequent practice.2 Does this case 

represent a first step towards a broader use of this practice or can it be used as a signal of the risk it 

potentially represents? The reliance on subsequent practice also raises concerns regarding states’ 

relationship inter se as well as with international organisations.  

 

1.2 Issue 

The question addressed in this essay is whether treaty modification based on subsequent practice is 

lawful or not. The first step is to wonder if such conduct is applied or not, and, if yes, how and whether 

it is legal. This question was discussed during the drafting process of the Vienna Convention on the 

Law of Treaties in the 1960s. It has remained controversial since then and the deletion of draft article 

38 at the time of the adoption of the Convention. Recently, this issue has become an International 

Law Commission topic. The Fourth Report of the Special Rapporteur Georg Nolte (Fourth Report) 

was released in 2016.3 This research aims to clarify the current legal situation of subsequent practice 

as a means of treaty modification through the views of scholars, judicial bodies and the ILC in its 

Draft Conclusions on Subsequent agreements and subsequent practice in relation to the 

interpretation of treaties.4 Who controls this subsequent practice and how far is it and can it be legally 

used? In other words, to which extent can subsequent practice stretch a text when interpreting it? Are 

treaty modifications allowed based on the practice of the parties? 

 

1.3 Method and material 

This essay relies on a legal dogmatic approach seeking to clarify the legal framework regarding treaty 

modification by subsequent practice. It focuses on the applicable legal rules and uses the traditional 

legal sources to describe them. It does not rely on any other legal method. 

                                                 
1 Vienna Convention on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. I-18232. 
2 Hassan v. the United Kingdom, App. No. 29750/09, Eur. Ct. H. R. (Sept. 16, 2014). 
3 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to interpretation 

of treaties, Fourth Rep. on subsequent agreements and subsequent practice in relation to the interpretation of treaties, 

Int’l Law Comm’n, U.N. Doc. A/CN.4/694 (Mar. 7, 2016) (by Georg Nolte). 
4 G.A., U.N. Doc. A/CN.4/L.874 (June 6, 2016). 
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In order to study the legal rules regarding treaty modification and subsequent practice, this paper only 

refers to traditional legal sources as listed in the International Court of Justice Statute, article 38 (1).5 

Legal writings are used as subsidiary sources. 

 

1.4 Delimitations 

The main delimitation of the research is the exclusion of subsequent agreements. Article 31 (3), 

separately under (a) and (b) of the Vienna Convention, as well as the conclusion 4 of ILC’s Draft 

Article and its commentaries define both subsequent agreement and subsequent practice. The ILC 

defines “subsequent agreement” as “an authentic means of interpretation under article 31, paragraph 

3 (a) is an agreement between the parties, reached after the conclusion of a treaty, regarding the 

interpretation of the treaty or the application of its provisions” (draft conclusion 4 (1)). “[S]ubsequent 

practice” is defined as “an authentic means of interpretation under article 31, paragraph (b) consists 

of conduct in the application of a treaty, after is conclusion, which established the agreement of the 

parties regarding the interpretation of the treaty” (draft conclusion 4 (2)). Both concern the parties’ 

accord on a certain interpretation of a treaty which is established by an agreement or through their 

practice after the conclusion of the said treaty. The first one occurs at a precise moment while the 

second one lasts in time.6  

Irina Buga argues that the distinction between subsequent agreement and subsequent practice is not 

as clear as it appears to be. The first one does not only include written accords. Furthermore, it can 

be deduced from the jurisprudence that subsequent agreements belong to the broad category of 

subsequent practice.7 

Another delimitation concerns the focus on judicial treaty interpretation by international courts. 

Therefore, interpretation led by states, domestic courts, as well as other bodies is not considered. That 

is why the Fourth Report issued by the Special Rapporteur Georg Nolte is less discussed than the 

three other reports he released.8 

 

1.5 Earlier research 

The topic has not been studied to any great extent before, at least not as such. Subsequent practice as 

well as subsequent practice as a means of treaty interpretation have been examined by courts and 

legal writers. Unlike these two topics, modification has not been treated as much. This issue is usually 

mentioned in writings which concern treaty interpretation, the Vienna Convention or subsequent 

practice. Irina Buga’s PhD dissertation The Implications of Practice Going Beyond the Limits of 

                                                 
5 Charter of the United Nations and Statute of the International Court of Justice, June 26 1945, 1 U.N.T.S. XVI. 
6 Gerhard Hafner, Subsequent Agreements and Practice: Between Interpretation, Informal Modification, and Formal 

Amendment, in TREATIES AND SUBSEQUENT PRACTICE, 105-122 (Georg Nolte eds., 2013), 109. 
7 Case concerning Maritime Delimitation in the Area between Greenland and Jan Mayen (Den. v Nor.), Judgment, 1993 

I.C.J. (June 14), 51; Pulp Mills on the River Uruguay (Argentina v Uruguay), Provisional Measures, 2006 I.C.J (May 4), 

13; Irina Buga, Between Stability and Change in the Law of the Sea Convention: Subsequent Practice, Treaty 

Modification, and Regime Interaction, in THE OXFORD HANDBOOK OF THE LAW OF THE SEA, 46-68 (Donald R. 

Rothwell, Alex G. Oude Elferink, Karen N. Scott, and Tim Stephens eds., 2015) 49. 
8 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to interpretation 

of treaties, Fourth Rep. on subsequent agreements and subsequent practice in relation to the interpretation of treaties 

(3). 
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Treaty Interpretation defended in January 2015 at Utrecht University as well as her future publication 

The Modification of Treaties by Subsequent Practice should be mentioned as an exception to the 

lacuna.9 

 

1.6 Ethical approach 

This essay only relies on public sources which do not reveal any individual information. It does not 

threaten to harm the integrity of any person. Nevertheless, certain issues can be mentioned as long as 

the notion of ethics is considered in a broader sense than only personal information. This paper 

discusses the protection of human rights and the approach adopted by the ECtHR, especially in the 

Hassan case. Relations between states when talking about the influence of powerful parties on courts 

when they interpret treaties or on international organisation is also debated. In other words, questions 

are posed regarding how to ensure protection of the weaker parties of international society when 

modifying treaties they are parties or beneficiaries to by subsequent practice.  

 

1.7 Overview 

The first step of this research seeks to describe the current legal framework of treaty interpretation 

(chapter 2) and treaty modification (chapter 3). Both chapters include concerns about subsequent 

practice as a means of interpretation and as a means of modification. The next stage consists in an 

overview on how judicial bodies approach treaty modification by subsequent practice (chapter 4). 

Then, the situation drawn from the legal framework, the legal writings and the case-law is examined, 

as well as the issues it raises (chapter 5). 

 

  

                                                 
9 IRINA BUGA, THE MODIFICATION OF TREATIES BY SUBSEQUENT PRACTICE (2018) (forthcoming). 
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2 On Treaty interpretation 

This chapter provides an overview and defines the concepts, firstly, of treaty interpretation of 

international law and, secondly, of subsequent practice as a means of treaty interpretation. The results 

are viewed in the light of treaty modification and subsequent practice as a means of treaty 

modification.10 

 

2.1 Basics on treaty interpretation  

The core legal instrument in the field of treaty law is the Vienna Convention on the Law of Treaties. 

This agreement adopted on the 22nd of May 1969 is the result of a conference called by the UN 

General Assembly, held in Vienna in 1968 and 1969. The Convention finally entered into force on 

27th January 1980 and now has 114 parties.11  

Before that, in the 1960s, the interpretation of treaties was selected as an International Law 

Commission topic. In 1964, Draft Articles on Treaty Interpretation were adopted, which inspired the 

writing of VCLT articles 31-33.12 These first draft articles were followed by the ILC Draft Articles 

of 1966.13 

The Convention defines the concept of treaty in its article 2 §1 (a), as “an international agreement 

concluded between States in written form and governed by international law, whether embodied in a 

single instrument or in two or more related instruments and whatever its particular designation”. This 

term is used to refer to any agreement concluded between states, between states and other bodies of 

international law or between other bodies of international law inter se.14 In article 2 (g), the Vienna 

Convention defines party to a treaty as "a State which has consented to be bound by the treaty and 

for which the treaty is in force”. 

What does “interpretation” cover? Ulf Linderfalk discusses three ways in which this concept is 

ambiguous.15 Firstly, interpretation can refer to the sense given to a text by any reader while reading 

it or the process necessary to clarify a text which is unclear. Regarding legal instruments, 

interpretation usually means this second definition, even if the authority which interprets a legal text 

always has an influence on its meaning.16 Georg Nolte notes that “every application of a treaty 

presupposes its interpretation”.17 Another ambiguity is due to the distinction between interpretation 

                                                 
10 See 3.2 Modification and interpretation, 17. 
11 ULF LINDERFALK, ON THE INTERPRETATION OF TREATIES: THE MODERN INTERNATIONAL LAW 

AS EXPRESSED IN THE 1969 VIENNA CONVENTION ON THE LAW OF TREATIES (2007) 6. See: 

https://treaties.un.org/pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_no=XXIII-

1&chapter=23&Temp=mtdsg3&clang=_en 
12 Rep. of the Int’l Law Comm’n, 16th Sess., May 11-July 24, 1964, U.N. Doc. A/CN.4/173, reprinted in, Y.B. Int'l Law 

Comm'n 1964, vol. II, 52-65. 
13 Rep. of the Int’l Law Comm’n, 18th Sess., May 4-July 19, 1966, reprinted in, Y.B. Int'l Law Comm'n 1966, vol. I (2)., 

183, 185, 192, 202, 208, 267, 270, 327-330, 341. 
14 ULF LINDERFALK (11) 9-10. 
15 ibid 9-12. 
16 ibid 10; ROBERT A. HILLMAN, THE RICHNESS OF CONTRACT LAW. AN ANALYSIS AND CRITIQUE OF 

CONTEMPORARY THEORIES OF CONTRACT LAW (1997). 
17 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, Second Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties, Int’l Law Comm’n, U.N. Doc. A/CN.4/671 (Mar. 26, 2014) (by Georg Nolte), para. 4. 
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as a process of clarification and interpretation as the result of such a process. Both are interrelated.18 

The third element creating ambiguity concerns the subject who is interpreting the text: the operative 

interpretation is led by courts, authorities, international organisations and other bodies looking at the 

application of international treaties, while the doctrinal one is processed by legal scholars.19 This 

essay mainly refers to the first one. This remark enables to notice that interpretation does not occur 

only in case of disputes before courts and tribunals. Indeed, interpretation of a treaty belongs to the 

daily work of any authority which deals with international legal instruments. This paper only 

discusses the small visible part of disputes which go before courts and tribunals. More often, in case 

of conflict regarding treaty interpretation, parties discuss and negotiate.20 

When it comes to the legal regime on treaty interpretation, the Vienna Convention provides a system 

of rules.21 The starting point when interpreting provisions in all international treaties lies in VCLT 

articles 31-33, which unanimously form customary international law.22 These provisions generally 

apply. According to the International Court of Justice (ICJ), they must constitute the basis of any 

interpretation regarding all international treaties.23 Articles 31-33 apply whether the states are parties 

to the VCLT or not, unless the parties to a specific treaty have stated declaration of interpretations or 

any other statements contrary to the principle. The Vienna Convention regime is also relevant 

regarding treaties concluded before its entry into force in 1980. These articles form a framework and 

provide a basis but they cannot be applied as such.24 The VCLT does not provide a systematic process 

to be applied to yield a necessary correct result. It provides the data to take into account and some 

indications on the approach to adopt.25 Thus, other principles and some skills, compatible with the 

Vienna Convention, are also necessary in order to reach an appropriate interpretation.26  

Article 31 offers the “general rule” regarding treaty interpretation, article 32 refers to two 

“supplementary means of interpretation” and finally, article 33 covers the interpretation of treaties 

“authenticated in two or more languages”. In this overview of treaty interpretation rules, the focus is 

on the first two articles. They provide nine means of interpretation: good faith, the ordinary meaning, 

the context, the treaty’s object and purpose, three means of authentic interpretation – instruments 

acquiesced by the parties, agreements reached between them and subsequent practice – other rules of 

                                                 
18 ULF LINDERFALK (11) 11. 
19 ibid 12. 
20 RICHARD GARDINER, TREATY INTERPRETATION (2015) 12. 
21 ibid 6-9. 
22 Border and Transborder Armed Action: Jurisdiction of the Court and Admissibility of the Application (Nicar. v. Hond.), 

Judgment, 1988 I.C.J. (Dec. 20), 69, 87-88; Case concerning Maritime Delimitation in the Area between Greenland and 

Jan Mayen (Den. v Nor.), Judgment, 1993 I.C.J. (June 14), 38, 51-52 Gab~ikovo-Nagymaros Project (Hung. v. Slovk.), 

Judgment, 1997 I.C.J. 7 (Sept. 25), 7, 38; Case concerning Kasikilii/Sedudu Island (Bots. v. Namib.), Judgment, 1999 

I.C.J. (Dec. 13), 1045, 1059, 1075-76; Sovereignty Over Pulau Ligitan and Pulau Sipadan (Indon. v. Malay.), Judgment, 

2002 I.C.J. (Dec. 17) 625, 645-46, 656-65; Legal Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory, Advisory Opinion, 2004 I.C.J. (9 July), 136, 172. 
23 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosn. & Herz. v. Serb. 

and Montenegro), Judgment, 2007 I.C.J. (Feb. 26), 43, para. 160; Dispute regarding Navigational and Related Rights 

(Costa Rica v. Nicar.), Judgment, 2009 I.C.J. (July 13), 213, para. 47; ILC Draft Conclusion 2 on Subsequent agreements 

and subsequent practice in relation to the interpretation of treaties; RICHARD GARDINER (20) 6, 7, 14. 
24 RICHARD GARDINER (20) 6, 7, 13. 
25 ibid 10. 
26 ibid 6. Certain scholars have further developed the application process – how to combine the means of interpretation, 

how to deal with conflicting results for the same term. See: RICHARD GARDINER (20) 5-56; ULF LINDERFALK (11); 

Mark E. Villiger, The Rules on Interpretations: Misgivings, Misunderstandings, Miscarriage? The ‘Crucible’ Inteded by 

the International Law Commission, in THE LAW OF TREATIES, 105-122 (Enzo Cannizzaro eds., 2011). 
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international law and travaux préparatoires as well as the circumstances of the conclusion of the 

treaty as supplementary means.  

It follows from article 31 that all means of interpretation it includes have an equal value and are all 

employed in one single process of application.27 This approach is called “crucible” and is meant to 

yield a “single combined operation”.28 The starting point of the interpretation process is usually the 

ordinary meaning of the term. Then, the context, the object and purpose, any authentic means of 

interpretation as well as any rules of international law intervene. The states parties to a treaty can 

decide to apply only some of these means or to add other ones for the interpretation of the treaty 

which binds them.29 The main principle to follow when interpreting any treaty is to act according to 

the consent of the states parties. The Vienna Convention does not expressly mention the parties’ 

intention as well as the spirit of the treaty. Instead, article 31 refers to its “object and purpose”.30 The 

ICJ has clarified it by saying that an interpretation must be led “in accordance with the intentions of 

its authors as reflected by the text of the treaty and the other relevant factors in terms of 

interpretation”.31 

When formulating these rules, the ILC took into account three traditional approaches of law 

interpretation: literal, teleological and intention. The Commission adopted the first two ones 

considering that their combination leads to intention.32 According to the ILC Special Rapporteur 

Waldock, interpretation is meant to give a meaning to treaty provision, instead of mechanically 

finding a right meaning or searching for the pre-existing intention of the parties.33 Thus, following 

the Vienna Convention rules, the ordinary meaning constitutes the first step of the interpretation 

process in order to define a reasonable scope of the text at the beginning. Then, “object and purpose” 

of the treaty as well as other means mentioned in articles 31 and 32 allow to go further and to 

determine more precisely the meaning of the text. 

In its Draft Articles on the Law of Treaties adopted in 1966, the ILC made a reservation regarding 

the application of its rules on interpretation. Draft article 4 states that interpretation provisions 

provided in constituent instruments of international organisations or in treaties which are adopted 

within their framework must be applied, instead of VCLT general rules. This article applies the 

principle “lex specialis priori derogat.”34 

 

                                                 
27 Rep. of the Int’l Law Comm’n, 17th Sess., May 3-July 9, 1965, Jan. 3-Jan.28, 1966, and 18th Sess., May 4-July 19, 

1966, A/CN.4/SER. A/1966/Add. 1, reprinted in, Y.B. Int'l Law Comm'n 1966, vol. II, 219-220; G.A., U.N. Doc. 

A/CN.4/L.874 (June 6, 2016), Draft Conclusion 2 (5). 
28 Rep. of the Int’l Law Comm’n, 17th Sess. (27) para. 8-9; RICHARD GARDINER (20) 10; Mark E. Villiger, The Rules 

on Interpretations: Misgivings, Misunderstandings, Miscarriage? The ‘Crucible’ Inteded by the International Law 

Commission (26) 113. 
29 Mark E. Villiger, The Rules on Interpretations: Misgivings, Misunderstandings, Miscarriage? The ‘Crucible’ Inteded 

by the International Law Commission (26) 114. 
30 RICHARD GARDINER (20) 6. 
31 Dispute regarding Navigational and Related Rights (Costa Rica v. Nicar.) (23) 237, para 48. 
32 RICHARD GARDINER (20) 9. 
33 Rep. of the Int’l Law Comm’n, 16th Sess. (12) 53, para. 1. 
34 Rudolf Bernhardt, Interpretation and Implied (Tacit) Modification of Treaties. Comments on Arts. 27, 28, 29 and 38 of 

the ILC’s 1966 Draft Articles on the Law of Treaties, 27 ZEITSCHRIFT FÜR AUSLÄNDISCHES ÖFFENTLICHES 

RECHT UND VÖLKERRECHT, 1967, at 494. 
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2.2 Basics on subsequent practice  

One of the means of interpretation included in VCLT article 31 is subsequent practice. In 2012, the 

ILC changed its topic “Treaties over time” to “Subsequent agreements and subsequent practice in 

relation to the interpretation of treaties”, under the aegis of the Special Rapporteur Georg Nolte.35 

Until now, he has released four reports on this question.36 In 2016, the ILC adopted on first reading 

a set of 13 draft articles with commentaries which has been sent to Governments for comments. These 

must be submitted to the Secretary-General by January 1st 2018.37 According to his First Report, the 

main purpose when introducing this topic was to clarify the “legal significance” and some guidance 

regarding the application of subsequent practice and subsequent agreement in the interpretation 

process. These two means play an important role in the interpretation of treaties over time.38 The First 

Report goes on to define more precisely what subsequent practice and subsequent agreements are 

(draft conclusions 2-5).  

According to Special Rapporteur Nolte, and confirmed by the draft conclusion 3, subsequent 

agreements and subsequent practice objectively reflect how the parties agree to understand a treaty.39 

They intervene in the interpretation process at a later stage in order to clarify the meaning of a treaty 

by limiting the possible meanings of a text or an entire treaty. According to draft conclusion 7 §1, 

subsequent practice is able to narrow potential meanings of a provision as well as expand its scope.40 

Thus, it contributes to confirm whether the result of the interpretation process based on ordinary 

meaning and other means of interpretation makes sense or not.  

International jurisprudence has made a distinction between a narrow definition of subsequent practice, 

falling under the scope of VCLT article 31 (3) (b) as an authentic means of interpretation, and a 

broader one which may also be used when interpreting.41 The Special Rapporteur had already noted 

it in his First Report.42 The difference lies in the fact that the second kind of subsequent practice does 

not establish the agreement of the parties (as mentioned in the draft conclusion 4 (2)). Therefore, it 

                                                 
35 Rep. of the Int’l Law Comm’n, 64th Sess., May 7-June 1, July 2-Aug. 3, 2012, U.N. Doc. A/67/10. 
36 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, First Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties, Int’l Law Comm’n, U.N. Doc. A/CN.4/660 (Mar. 19, 2013) (by Georg Nolte); Special Rapporteur on the 

Treaties over time/Subsequent agreements and subsequent practice in relation to interpretation of treaties, Second Rep. 

on subsequent agreements and subsequent practice in relation to the interpretation of treaties (17); Special Rapporteur 

on the Treaties over time/Subsequent agreements and subsequent practice in relation to interpretation of treaties, Third 

Rep. on subsequent agreements and subsequent practice in relation to the interpretation of treaties, Int’l Law Comm’n, 

U.N. Doc. A/CN.4/683 (Ap. 7, 2015) (by Georg Nolte); Special Rapporteur on the Treaties over time/Subsequent 

agreements and subsequent practice in relation to interpretation of treaties, Fourth Rep. on subsequent agreements and 

subsequent practice in relation to the interpretation of treaties (3). 
37 Rep. of the Int’l Law Comm’n, 68th Sess., May 2-June 10, July 4-Aug. 12, 2016, U.N. Doc. A/71/10, para. 70. 
38 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, First Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties (36) paras. 4-7. 
39 ibid paras. 29-30. 
40 Rep. of the Int’l Law Comm’n, 66th Sess., May 5-June 6, July 7-Aug. 8, 2014, U.N. Doc. A/69/10, Commentary (2), 

(3) and (10) on draft conclusion 7, 180, 182. 
41 Case concerning Kasikilii/Sedudu Island (Bots. v. Namib.) (22) para. 55; Loizidou v. Turkey (judgment), App. No. 

15318/89, Eur. Ct. H. R. (Dec. 18, 1996); Demir and Baykara v. Turkey, App. No. 34503/97, Eur. Ct. H. R. (Nov. 12, 

2008). In Kasikilii/Sedudu Island case, The ICJ concluded that the subsequent practice in question did not fall under 

article 31 (3) (b) but could still be relevant to support the conclusions reached by other means of treaty interpretation 

(para. 55). 
42 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, First Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties (36) paras. 94-95, 107. 
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cannot be considered as ‘authentic’ and instead falls under the scope of VCLT article 32, as 

supplementary means of interpretation.43 In his First Report, Nolte summarised it by saying that under 

article 32, subsequent practice “covers any application of the treaty by one or more parties” and “can 

take various forms”.44 

The ILC has included this distinction in its draft article 4 in which it distinguishes the three types of 

subsequent means of interpretation.45 On the one hand, its second paragraph regards subsequent 

practice “which establishes the agreement of the parties regarding the interpretation of the treaty” and 

falls under article 31 (3) (b). On the other hand, draft article 4 (3) covers other subsequent practice as 

a supplementary means of interpretation under article 32. 

In the framework of article 31 (3) (b) VCLT, subsequent practice must be any act which can be 

attributed to a state in accordance with the Articles on the Law of State Responsibility46 and which is 

“concordant, common and consistent”. It follows from this definition that an isolated practice a priori 

does not fall under the scope of this provision.47 

Regarding the notion of “subsequent”, ILC’s commentaries on the draft articles make clear that 

practice must occur after the conclusion of the treaty, meaning the adoption of its definitive version.48 

They also clarify that conduct must be understood in the sense of article 2 of the Commission’s 

Articles on the Responsibility of States for Internationally Wrongful Acts, articles 4 to 11.49 Practice 

can be an act, a statement, an omission as well as a relevant silence which establishes the agreement 

of the parties to a definite interpretation.50  

Unlike the third paragraph of draft conclusion 4, which refers to practice as supplementary means of 

interpretation, the second one requires the practice to be conducted “regarding the interpretation of 

the treaty”. Therefore, under paragraph 3, any practice which may help to understand how the 

provisions should be interpreted is relevant.51 “Practice” includes international and national official 

acts, as well as official statements, judgments of national courts, official communication regarding 

the interpretation of the treaty.52 When it comes to the authors of the practice, draft conclusion 5 

explains how to attribute the subsequent practice. Its first paragraph refers to subsequent practice in 

both senses (the narrow one under draft conclusion 4 (2) and the broad one under draft conclusion 4 

                                                 
43 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, First Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties (36) paras. 94-95, 107. 
44 ibid para. 110. 
45 G.A., U.N. Doc. A/CN.4/L.874 (June 6, 2016). 
46 G.A. Res. 56/83, U.N. Doc. A/Res/56/83 (Jan. 28, 2002).  
47 Gerhard Hafner, Subsequent Agreements and Practice: Between Interpretation, Informal Modification, and Formal 

Amendment (6) 112. 
48 Rep. of the Int’l Law Comm’n, 65th Sess., May 6-June 7, July 8-Aug. 9, 2013, U.N. Doc. A/68/10, Commentary (2) 

on draft conclusion 4, 31. 
49 Rep. of the Int’l Law Comm’n, 53th Sess., Ap. 23-June 1, July 2-Aug. 10, 2001, U.N. Doc. A/56/49, reprinted in, Y.B. 

Int'l Law Comm'n 2011, vol. I/Corr. 4, 34-35, para. 2-4. 
50 Rep. of the Int’l Law Comm’n, 65th Sess. (48) Commentary (16) on draft conclusion 4, 35. See also: ILC Draft 

Conclusion 6 (2) on Subsequent agreements and subsequent practice in relation to the interpretation of treaties and Rep. 

of the Int’l Law Comm’n, 66th Sess. (40) Commentary (22) and (23) on draft conclusion 6, 178; Irina Buga, Between 

Stability and Change in the Law of the Sea Convention: Subsequent Practice, Treaty Modification, and Regime 

Interaction (7) 49. 
51 Rep. of the Int’l Law Comm’n, 65th Sess. (48) Commentary (23) on draft conclusion 4, 37. 
52 ibid Commentary (17) on draft conclusion 4, 35-36. 
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(3)).53 It mentions actions and omission committed by states, their organs, or any party to a treaty to 

which the conduct can be attributable under international law.54 For example, in the case Case 

concerning Kasikilii/Sedudu Island (Bots. v. Namib.) (Kasikilii/Sedudu case),55 the ICJ found that the 

conduct of a local tribe to occupy an island on a border territory could fall under the scope of article 

31 (3) (b) if the authorities of the states knew and agreed on this conduct.56 In its commentary, the 

ILC makes clear that the conduct in question does not necessarily represent subsequent practice for 

purposes of treaty interpretation. This implies that the conduct of certain state organs may not 

represent the official position of the state in question. This kind of conflict could create ambiguity 

regarding the state’s practice.57 In order to be qualified as relevant subsequent practice, the conduct 

of states entities must be unequivocal and acknowledged by the state government.58 

All states parties to the treaty do not need to actively participate in the practice in question, insofar as 

all of them accept it through a qualified passive conduct. The behaviour of all states must enable to 

assume that an agreement on the interpretation exists.59 The Vienna Convention does not expressly 

impose that states must conduct the practice in question themselves. Nevertheless, following draft 

conclusion 5, it must, at least, be attributable to them under international law.60 The Commission 

discussed whether it should add that the practice must be carried out “for the purpose of treaty 

interpretation”, as suggested by Special Rapporteur Nolte. It concluded that requiring conduct “in the 

application of the treaty” would be sufficient.61 

Finally, draft conclusion 12 states that articles 31 and 32 apply to constituent treaties of international 

organisations. The draft conclusion covers constituent instruments, but excludes other treaties related 

to the international organisation in question as well as decisions made by its organs.62 This has been 

confirmed by the ICJ.63 These legal instruments constitute a specific type of treaty due, inter alia, to 

their conventional as well as institutional character.64 As such, they can raise specific issues when 

interpreting them. 

In his Second Report, Nolte mentions that some treaties provides clauses regarding their 

interpretation. It seems generally accepted by courts and scholars that these provisions does not 

exclude resort to interpretation rules enshrined in article 31 (3) (a) and (b).65 

                                                 
53 Rep. of the Int’l Law Comm’n, 68th Sess. (37) Commentary (1) on draft conclusion 5, 149. 
54 ibid Commentary (2) on draft conclusion 5, 149. 
55 Case concerning Kasikilii/Sedudu Island (Bots. v. Namib.) (22). 
56 ibid para. 74-80. 
57 Rep. of the Int’l Law Comm’n, 68th Sess. (37) Commentary (4) on draft conclusion 5, 150. 
58 ibid Commentary (7) on draft conclusion 5, 151. 
59 Irina Buga, Between Stability and Change in the Law of the Sea Convention: Subsequent Practice, Treaty Modification, 

and Regime Interaction (7) 49; ULF LINDERFALK (11) 167. 
60 Rep. of the Int’l Law Comm’n, 65th Sess. (48) Commentary (21) on draft conclusion 4, 37 and Commentary (2) on 

draft conclusion 5, 42. 
61 ibid Commentary (8) on draft conclusion 5, 44. 
62 Rep. of the Int’l Law Comm’n, 68th Sess. (37) Commentary (5) on draft conclusion 12, 215. 
63 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 1996 I.C.J. (July 8) para. 

19, 66-74 ; Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria), Judgment, 1998 I.C.J. 

(June 11), para. 65, 275; Rep. of the Int’l Law Comm’n, 68th Sess. (37) Commentary (6) on draft conclusion 12, 215. 
64 Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion (63); Rep. of the Int’l Law 

Comm’n, 68th Sess. (37) Commentary (8) on draft conclusion 12, 216. 
65 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, Second Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties (17) paras. 113-114. 
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3 On Treaty modification 

This chapter focuses on modification and compares this concept with the one of interpretation. It also 

analyses modification from other similar terms. The line between the concepts of amendment and 

modification seems easier to draw than the one between the latter and interpretation. Indeed, scholars 

agree that amendment refers to a formal change occurring through a specific procedure while 

modification refers to the general and broader concept.66 After these clarifications, this part considers 

subsequent practice as a tool of treaty modification.  

 

3.1 Modification, amendment and revision 

The concepts of modification, amendment and revision all refer to treaty change procedures. Even if 

these notions are very closely related and often used as synonyms, they are not identical. A Dictionary 

of Law defines the concept of amendment as: 

“1. Changes made to legislation, for the purpose of adding to, correcting, or modifying 

the operation of the legislation. 

(…) 

3. An alteration of a treaty adopted by the consent of the high contracting parties and 

intended to be binding upon all such parties. An amendment may involve either 

individual provisions or a complete review of the treaty.”67 

This dictionary does not provide any definition of the term modification.68 The concept seems to be 

considered as very general. Finding a precise legal definition is hard. In the context of treaty 

modification by subsequent practice, Irina Buga refers to modification as a process which, firstly, 

alters the text of the treaty and, secondly, adds a new element to it.69 

The Parry and Grant Encyclopaedic Dictionary of International Law defines amendment by 

reference to the Vienna Convention articles 39 and 40.70 This encyclopaedia also provides an article 

on the concept of modification which starts by recalling the principle pacta sunt servanda. It further 

refers to the possibility of the parties to modify their treaties by agreement. This can be possible if 

the text enables it or if it is neither prohibited nor prevented other parties to enjoy their rights nor 

incompatible with the object and purpose of the said treaty.71 

In relation to the Vienna Convention, Malgosia Fitzmaurice distinguishes amendment from 

modification depending on the parties bound by the change.72 Any change is qualified as amendment 

                                                 
66 Julian Arato, Treaty Interpretation and Constitutional Transformation: Informal Change in International 

Organizations, 38 YALE JOURNAL OF INTERNATIONAL LAW, 2013, at 304. 
67 A DICTIONARY OF LAW (8th ed. 2015). 
68 ibid  
69 Irina Buga, Between Stability and Change in the Law of the Sea Convention: Subsequent Practice, Treaty Modification, 

and Regime Interaction (7) 51; See INGO VENZKE, HOW INTERPRETATION MAKES INTERNATIONAL LAW: 

ON SEMANTIC CHANGE AND NORMATIVE TWISTS (2012) 236. 
70 PARRY & GRANT ENCYCLOPAEDIC DICTIONARY OF INTERNATIONAL LAW (3rd ed. 2009). 
71 ibid  
72 Malgosia Fitzmaurice, Treaties, Revision, Amendment and Modification, in Treaties, MAX PLANCK 

ENCYCLOPEDIA OF INTERNATIONAL LAW [68]. 



Treaty Modification by Subsequent Practice   Lara Bianchet 
 

15 

 

whenever it concerns all the parties, while it is a modification if it occurs only between certain parties 

to the treaty. Obviously, this criteria only applies with regard to multilateral treaties.73  

The general rule governing treaty amendment is enshrined in article 39 of the VCLT. Article 40 

develops next the applicable regime whenever a multilateral treaty does not provide its own 

procedure, which requires the consent of all states parties. Similar provisions are found in the 1986 

Vienna Convention on the Law of Treaties between States and International Organizations or between 

International Organizations.74 The part including these provisions cover both the procedures of 

modification and amendment.  

The presence of article 39 in the Vienna Convention can be explained by historical reasons regarding 

treaty changes. During the inter-war years, treaty modification was quite political. Treaties, as well 

as treaty negotiation for purposes of their modification, were underpinned by strong tensions between 

states, which opposed powerful states against weaker ones. Treaties were used as instruments to 

dominate weaker states. This was the case of the 1919 Peace Treaties which opposed the Great Allied 

States against Germany and the defeated states, as well as a series of treaties concluded between 

China, the European states and the United States after the Opium War such as the Treaty of Nanking.75 

Article 19 of the Covenant of the League of Nations refers to the necessity to modify treaties when 

they become inapplicable or when their conditions may threatened the world peace.76 Nevertheless, 

this provision has been applied only in rare cases.77 After the Second World War, multilateral treaties 

generally provided their own modification rules, such as article 108 of the Charter of the United 

Nations.78 In the absence of any specific rules provided in the treaty, states parties usually applied the 

theory of l’acte contraire. In other words, treaties could only be changed by an instrument of 

equivalent form of the one used for its adoption. Due to the increasing numbers of multilateral treaties 

and the amount of their parties, this procedure showed some limits and needed to be simplified. 

Moreover, international organisations, which gained importance at this time, usually applied revision 

by unanimous consent of states parties. This also became impracticable regarding the necessity to 

adapt treaties quickly due to rapid changes in society.79 

In this context, the ILC found it judicious to settle the rules regarding treaty modification, but only in 

the form of a general framework. One of the purposes was to prevent any collapse in the relationship 

amongst states and to ensure peace around the world. These basic guidelines cover both bilateral and 

multilateral treaties. Part II of the Vienna Convention acts as supplementary norms. The ILC strongly 

wanted to allow member states to a treaty the freedom to limit, specify, and narrow rules provided in 

article 39 through revision clauses included in the treaty in question. ILC’s purpose was to reconcile 

treaty and treaty relations stability with flexibility imposed by the consent of states parties which is 

the core principle in treaty law. Legal writers have concluded that the norm prescribed in article 39 

actually exists in customary law, while the amendment procedures do not.80  

                                                 
73 ibid  
74 Vienna Convention on the Law of Treaties between States and International Organizations or between International 

Organizations, March 21, 1986, Documents of the Conference, Vol. II, A/CONF.129/15. 
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76 Covenant of the League of Nations, June 28, 1919. 
77 Philippe Sands, Art. 39 1969 Vienna Convention, in THE VIENNA CONVENTIONS ON THE LAW OF TREATIES, 

962-975 (Olivier Corten O. and Pierre Klein P. eds., 2011) 964. 
78 Charter of the United Nations, June 26 1945, 1 U.N.T.S. XVI. 
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When drafting the Convention, the ILC had to decide which terminology must be used. The word 

‘revision’ was excluded due to its political character, for the benefit of ‘amendment’ and 

‘modification’. Traditionally, ‘revision’ refers to a change of the treaty in its entirety, unlike 

‘amendment’ which implies the modification of certain clauses only. Another theory according to 

which both are actually the same also exists.81 ‘Modification’ generally covers any change in the 

treaty and is used as a generic term. In the framework of the Commission’s work, ‘modification’ only 

applies when the change operates between certain parties of the treaty, as regulated in article 41 

VCLT.82 It seems possible to conclude that Articles 39 and 40 only cover formal amendment 

procedures even if these provisions leave a large freedom to the parties.83 

In article 39, the Commission rejected the theory of l’acte contraire by using the term ‘agreement’, 

which allows treaty amendment by many different ways, formal as well as informal. This choice 

corresponds to the ILC’s decision to leave parties free to decide how to modify their treaty.84 

Even if the Vienna Convention does not distinguish between the modification of bilateral or 

multilateral treaties, differences arise in practice. Revision of a bilateral treaty requires the consent of 

the two parties while this requirement is not necessary in order to modify a multilateral treaty.  

 

3.2 Modification and interpretation 

Two interrelated issues arise here. On the one hand, a line must be drawn between modification and 

interpretation. On the other hand, in the next section, subsequent practice establishing an agreement 

between the parties on treaty modification must be distinguished from subsequent practice 

establishing an agreement between the parties on treaty interpretation. These two questions are 

closely related to each other. Interpretation and modification share the ability to modify a text without 

changing its words.85 Nevertheless, they have concrete consequences for which it is required to be 

able to distinguish them. 

According to A Dictionary of Law, interpretation consists of: 

“The process of determining the true meaning of a written document. It is a judicial 

process, effected in accordance with a number of rules and presumptions. So far as is 

relevant, the rules and presumptions applicable to Acts of Parliament apply equally to 

private documents, such as deeds and wills.”86 

Gerhard Hafner proposes to base the distinction between interpretation and modification on Kelsen’s 

approach regarding the “frame of a legal provision”.87 It aims to determine a possible definition of a 

                                                 
81 Malgosia Fitzmaurice, Treaties, Revision, Amendment and Modification (72). 
82 Philippe Sands (77) 969. 
83 José E Alvarez even writes that “The application of arts 31 and 32 VCLT can usually lead treaty interpreters to the 
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NORDIC JOURNAL INTERNATIONAL LAW, 2012, at 6. 
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87 Gerhard Hafner, Subsequent Agreements and Practice: Between Interpretation, Informal Modification, and Formal 
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norm included in its “frame” in order to authentically interpret it. Then, any application of the norm 

in question going beyond this frame amounts to a modification.88 Julian Arato confirms that 

interpretation turns into modification when it extends or even contradicts the meaning of a rule.89  

Rudolf Bernhardt draws the line between interpretation and modification by distinguishing between 

article 27 and article 38 of the Draft Articles on the Law of Treaties.90 The first one refers to 

subsequent practice as a means of interpretation while the second one considers it as a means of treaty 

modification. According to this author, the question is whether the practice in question is compatible 

with the treaty or not. If the practice suits with the wording of the text, it falls within the scope of 

article 27 and treaty interpretation. As soon as the practice does not respect the treaty, treaty 

modification rules apply.91  

When discussing the link between interpretation and modification, Special Rapporteur Nolte 

concludes that interpretation is not limited by the original intent of the parties. Interpretation can go 

beyond it while considering more elements, such as subsequent practice. He further notices how 

difficult, if not impossible, it is to distinguish interpretation from modification.92 Instead of using 

abstract criteria in order to distinguish them, Nolte suggests to rely on the treaty involved and its legal 

context, the character of the provisions in stake and factual circumstances of the case.93 To conclude, 

the meaning given to a text amounts to a modification, rather than an interpretation, as soon as it 

obviously does not fit anymore with the treaty wording. 

The distinction may actually assume great importance in practice. On the one hand, subsequent 

practice which establishes an agreement on treaty modification becomes a part of the said treaty and 

must have a legal effect in all cases in which the treaty applies. On the other hand, the agreement on 

interpretation established by a subsequent practice is only one means of interpretation among several 

others. This practice may have a legal effect in the interpretation process in accordance with other 

means of interpretation without any influence on the treaty application.94 Furthermore, interpretation 

is retroactive in effect, while modification only acts in the future.95  

 

3.3 Subsequent practice as a means of treaty modification 

At the Vienna Conference of 1969, the suggestion made by the ILC to include draft article 38, 

allowing treaty modification by subsequent practice, in the future Vienna Convention led to an intense 
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debate. During its work on this provision, the ILC defined subsequent practice able to modify a treaty 

as: 

“[A] consistent practice, establishing the common consent of the parties to the 

application of the treaty in a manner different from that laid down in certain of its 

provisions.”96 

 

3.3.1 Draft Article 38 of the Draft Articles on the Law of Treaties 

The possibility of modifying a treaty by subsequent practice has been controversial for a long time 

and does not seem to find a unanimous answer even now. Article 38 would have expressly enabled 

to modify a treaty by subsequent practice. It was formulated this way: 

Draft Article 38: Modification of treaties by subsequent practice 

A treaty may be modified by subsequent practice in the application of the treaty 

establishing the agreement of the parties to modify its provisions.97 

 

The ILC proposed to clearly distinguish interpretation and modification in two separate provisions: 

draft article 38 and draft article 27 (present article 31 VCLT). Nonetheless, an amendment to delete 

draft article 38 was finally adopted by 53 votes to 15, with 26 abstentions.98 

States against its adoption expressed different reasons to ground their objections. Some argued that 

any treaty modification needed to follow a formal amendment procedure in order to be valid.99 They 

also called upon pacta sunt servanda. The principle of treaty stability could be weakened by the 

possibility of informal treaty modification.100 Certain states considered that issues regarding national 

constitutional law could also arise.101 Others asked if draft article 38 was really necessary since the 

use of subsequent practice as a means of interpretation was already governed by another draft article, 

future VCLT article 31 (3) (b). Then, they pointed out the difficulty to distinguish between 

interpretation and modification.102 States which supported the adoption of draft article 38 argued that 

international law is less formalistic than national law.103 Another argument was the recognition of the 

possibility to modify treaties by subsequent practice by judicial bodies,104 without any prejudice to 

national constitutional law.105 Finally, they considered this possibility as being a pre-existing 

principle in international law.106 Special Rapporteur Waldock defended article 38. He reminds that 

this provision was based on good faith and that treaty modification would not concern main elements 
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of the treaty anyway.107 He emphasised useful effects of informal modifications.108 They can help to 

adjust treaty interpretation whenever problems in the treaty application are found after its adoption, 

as well as maladjusted consensus quickly adopted at the time. Another factual arguments may explain 

the non-adoption of draft article 38. The timing imposed by UN Conference did not enable to discuss 

the tricky question of treaty modification by subsequent practice.109 

Even after the deletion of draft article 38 from the Draft Articles on the Law of Treaties, the debate 

remains. Scholars have been wondering if this rejection means that treaty modification by subsequent 

practice has been clearly excluded. Certain legal writers agree that states present at the Vienna 

Conference did not want to include this issue in the Convention, but that treaty modification by 

subsequent practice which establishes the agreement of the parties belongs to customary international 

law.110 Fitzmaurice recognizes the possibility to amend a treaty by the “subsequent and uniform 

practice of all its parties”.111 Thus, this usage was not completely rejected, even though still very 

controversial.112 Even with regard to this assessment and to international case-law studied below, 

certain authors still consider what happened at the Vienna Convention as an explicit wish of states 

not to enable treaty modification by subsequent practice. Among them, Gerhard Hafner argues that 

the qualification as interpretation and modification actually varies according to the will of the parties 

instead of due to objective criteria. What could be qualified as an interpretation could in reality be a 

modification in order to give a new meaning to a treaty without going through a formal amendment 

procedure. Thus while certain international judicial bodies refer to treaty modification, states still 

qualify it as interpretation.113  

If treaty modification through subsequent practice is allowed, do conditions to which this method 

applied exist? The use made by three different judicial bodies is examined in the next section. The 

criteria according to which states parties must unanimously be engaged in the practice is not the only 

one used. It represents the highest threshold and gives to the practice in question a legitimacy hardly 

questionable. Nevertheless, this test is almost never satisfied in reality, especially regarding treaties 

with a large number of parties. Furthermore, there seems to be a misunderstanding regarding this 

criterion. Indeed, the ILC made clear in its report that “it suffices that [states] should have accepted 

the practice”, instead of being engaged in it.114  

Besides unanimity, other numerical tests have been proposed. Regarding the modification of the UN 

Charter, a two-thirds majority could apply, which would involve the same majority requirement for 
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an informal modification as for a formal modification.115 Regarding treaties in general, some scholars 

have proposed to require only a simple majority amongst the states parties. Some guidelines inspired 

by legal writers may help in the assessment of the numerical criteria.116 The practice of states parties 

or organs considered as most concerned by the modification should be taken into account as a 

priority.117 Finally, the silence of parties which are not engaged in the said practice can sometimes 

amount to agreement.118 

Even if no unanimity can be found, the conclusion of some writers is that as soon as the practice on 

interpretation is clear and consistent and has gained the consent of a majority of states, it can change 

the treaty even to a large extent. Other scholars consider this approach as abusive and potentially 

dangerous for the legitimacy of treat law and treaty relationships.119 Furthermore, such an extreme 

approach seems balanced by the rules provided by the treaty itself, still consider as lex specialis by 

most of the commentators. 

 

3.3.2 Draft conclusion 7 (3) ILC’s Draft Conclusion on Subsequent agreements and subsequent 

practice in relation to the interpretation of treaties 

Entitled Possible effects of subsequent agreements and subsequent practice in interpretation, this 

draft provision of the ILC’s Draft Conclusion on Subsequent agreements and subsequent practice in 

relation to the interpretation of treaties considers the way these means of interpretation intervene in 

such a process and with which consequences.120 The first paragraph regards the role of subsequent 

agreements and subsequent practice in the interpretation process. The second one concerns the same 

question with regards to article 32 VCLT. The third paragraph is of most interest. The question 

addressed is how far subsequent practice can influence treaty interpretation without going beyond the 

acceptable range of meanings according to article 31 (3) (a) and (b). Draft article 7 (3) does not 

exclude this possibility and admits that it “has not been generally recognised”. In other words, the 

ILC admits the controversial character of treaty modification by subsequent practice without 

expressly deciding whether this method is lawful or not. The provision distinguishes between practice 

which establishes treaty interpretation and practice which establishes treaty modification.121  

 

3.3.3 Issues regarding informal and tacit modifications 

As mentioned above, apart from the difficulty of distinguishing interpretation and modification, lies 

the issue of distinguishing subsequent practice establishing an agreement between the parties on treaty 

                                                 
115 Michael Barton Akehurst, The Hierarchy of Sources under International Law, 47 BRITISH YEAR BOOK OF 

INTERNATIONAL LAW, 1974-1975, at 277-278. 
116 Jessica Liang (85) 18-19. 
117 Alexander M. Feldman, Evolving Treaty Obligations: A Proposal for Analyzing Subsequent Practice Derived from 

WTO Dispute Settlement, 41 NEW YORK JOURNAL OF INTERNATIONAL LAW AND POLITICS, 2009, at 697. See also: Andrea 

Bianchi, The International Regulation of the Use of Force: The Interpretive Method, 22 Leiden Journal of International 

Law, 2009, 665. 
118 Alexander M. Feldman (117) 698-699. 
119 José E Alvarez (83) 130. 
120 Provisionally adopted by the Drafting Committee on 27 and 28 May and on 2 and 3 June 2014; Rep. of the Int’l Law 

Comm’n, 66th Sess. (40). 
121 Rep. of the Int’l Law Comm’n, 66th Sess. (40) Commentary (1), (2), (15) and (18) on draft conclusion 7, 179, 184, 

186. 



Treaty Modification by Subsequent Practice   Lara Bianchet 
 

21 

 

modification from subsequent practice establishing an agreement between the parties on treaty 

interpretation. They seem to share the same characteristics, as described in the first chapter, while 

producing different practical effects.  

The difference is perhaps more about the qualification given to the practice than to the practice itself. 

It was earlier mentioned that states and courts sometimes qualify as interpretation what actually 

constitutes a treaty modification. A paradox lies in the fact that they generally agree to go beyond 

treaty provisions by modifying them through subsequent practice while they still qualify it as 

interpretation.122 It can be argued that article 31 VCLT does not define how far interpretation by 

subsequent practice can go and how broad it can be. According to the definition earlier discussed, as 

soon as an interpretation oversteps the meaning legally given to a provision according to 

interpretation rules, the practice consists of a modification. There does not exist any generally 

recognised procedure to assess it.  

Linderfalk considers that interpretation under the Vienna Convention means applying the legal norms 

of interpretation. He writes that subsequent practice is considered as a means of interpretation insofar 

as such practice is legally based on rules of interpretation and is still coherent with the ordinary 

meaning of the provision interpreted.123 

Identifying informal or tacit modification can be tricky. There are no generally accepted criteria. The 

best approach seems to be a case-by-case one according to certain factors. Among these, the nature 

of the treaty and the obligations it states as well as its adoption year must be considered. Indeed, old 

treaties may be more frequently subject to informal modification.124 A case-by-case approach seems 

to be the one chosen by the European Court of Human Rights (ECtHR). While considering that a 

majority, also called a consensus, of states parties was sufficient in order to find a subsequent practice, 

the Court has never established a precise number of states required in order to modify the Convention. 

This question is thus left to its complete discretion.125 

The informal or tacit change of certain treaties or provisions raises more controversial issues than 

others. The more the consent of the parties is overridden, the more debatable is the modification. The 

amendment procedure of a multilateral treaty takes into consideration the consent of all parties. Any 

tacit or informal change could easily circumvent it. This gives an advantage to this informal procedure 

since the formal one may be very hard to apply. It is hard to reach an agreement amongst all parties. 

This problem increases as the number of states parties rises. The issue is also the necessity for the 

agreements amongst the parties to be permanent.126 States' decisions are underlain by political and 

economic interests which sometimes make consensus hard to reach. The difficulty to apply formal 

amendment procedures also lead to abandon provisions which initial interpretation does not fit 

anymore with contemporaneous applications and parties' intention and they cannot be formally 

modified.127 This reasoning also applies to essential treaty provisions. Their informal modification is 

more contentious since they concern the rights and obligations of the parties, if compared to 
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procedural rules.128 Finally, this is also true regarding small changes which do not really affect the 

treaty and can be adopted even in absence of ratification.129 Regarding the decisions process within 

the UN, decisions on consensual modifications usually do not take the form of a formal amendment. 

This procedure is left for significant changes.130 In any cases, the entity which interprets the treaty 

must remember the main principle governing treaty law: the parties’ consent. States are the master of 

the treaties they agree to be part of. This rule guides every side of treaty law and gives the legitimacy 

to any treaty and the organisations it may establish. Any tacit or informal modifications must not 

disregard it. 

Treaty law always needs a balance between flexibility and stability.131 As written by Pierre-Marie 

Dupuy, the second one presupposes the first one.132 Flexibility is necessary to make treaties be living 

documents which adapt over time with social, cultural, technological, political and economic contexts 

as well as different actors and entities.133 Adaptability is thus required both for their survival and their 

effectiveness.134 Its provisions may not suit anymore with contemporary conditions when applying 

the treaty. Treaty flexibility gains even more importance with regard to international organisations of 

which organs apply treaty provisions every day. They work according to contemporaneous 

conditions. Therefore, they need rules able to adapt quickly, what formal amendment procedures 

prevent.135 On the other side, and at the same time, treaties must be stable to ensure the lasting quality 

of treaty relations which could be weakened by continual changes.136 Rules need to be stable in order 

to be efficient and regulate the society.137 Informal changes are less durable than formal ones. Their 

flexibility is positive since it enables a treaty to easily be modified through practice when it is 

required.138 For example, the ECtHR has used it in order to qualify the European Convention for the 

Protection of Human Rights and Fundamental Freedoms (ECHR) as a “living” convention.139 Liang 

finds informal changes also beneficiary for the UN Charter. The negative side is the incoherence and 

a weakened legal regime, in other words, instability.140  
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4 Overview of case law regarding treaty modification by subsequent practice 

This chapter presents an overview of cases from three judicial bodies: the World Trade Organization 

Appellate Body (WTO-AB), the International Court of Justice (ICJ) and the European Court of 

Human Rights (ECtHR). These entities have been chosen because of their different approaches 

regarding subsequent practice. All of them belong to an international organisation. This kind of entity 

plays an important role in treaty application and treaty interpretation. Julian Arato highlights two 

issues when analysing the concept of subsequent practice as used by judicial bodies: the evidentiary 

criteria and the expansive potential of the doctrine which enables subsequent practice to further 

develop a treaty.141 The cases presented make clear that not only the subsequent practice which strictly 

satisfies the requirements stated in article 31 (3) (b) is relevant for treaty interpretation. Therefore, a 

distinction can be drawn between subsequent practice conducted by the parties to a treaty in its 

application and subsequent practice which actually establishes their agreement regarding the 

interpretation of the treaty in question. Only this second category is relevant as an authentic means of 

interpretation but both can intervene in the interpretation – or modification – process.142 

Most of the cases presented in this overview concern the interpretation of treaties which establish an 

international organisation. Therefore, the conclusions drawn from these cases do not have general 

relevance and must be carefully applied. Article 5 of the Vienna Convention recognises the special 

character of such treaties. The Vienna Convention on the Law of Treaties between States and 

International Organizations or between International Organizations also adds “established practice of 

the organization” among the possible form of subsequent practice in its article 2 (j). This element 

cannot be ignored when examining the jurisprudence.143 

 

4.1 The World Trade Organisation Appellate Body 

The Appellate Body constitutes the highest judicial entity of the World Trade Organisation. It 

exercises an appeal jurisdiction of decision issued from a lower process, through the panels, regarding 

a core of treaties called the Agreements, which can be considered as the formal constitution of the 

WTO. With the panels, they were given their power to interpret treaties from the Agreements and the 

Dispute Settlement Understanding (articles 1.2 and 3.2). The World Trade Organisation Appellate 

Body approaches treaty interpretation by subsequent practice in a traditional way which places the 

consent of the states parties in the centre of its reasoning. It strictly follows what the VCLT states in 

its articles 31 and 32 as well as the evidentiary criteria regarding the subsequent practice.144 
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When relying on subsequent practice, the WTO-AB only considers the direct practice of states when 

it applies the Agreements, and excludes resolutions and decisions adopted by the WTO entities. In 

Japan-Alcoholic Beverages II, which is one of the earliest cases, the Appellate Body refused to 

consider former decisions given by panels as relevant subsequent practice.145 In its reasoning, it relied 

on the classical view of subsequent practice in international law, with respect to article 31 (3) (b), by 

saying that: 

“[T]he essence of subsequent practice in interpreting a treaty has been recognised as a 

"concordant, common and consistent" sequence of acts or pronouncements which is 

sufficient to establish a discernable pattern implying the agreement of the parties 

regarding its interpretation”.146 

This paragraph defines authentic subsequent practice under the Vienna Convention. The WTO-AB 

requires the subsequent practice to be established regarding the interpretation of the treaty as 

expressly provided in article 31 (3) (b) VCLT. This condition has not been strictly followed by other 

judicial bodies, such as the ICJ,147 the ECtHR,148 or the WTO Panel.149150 Even the WTO-AB has 

finally considered as relevant for treaty interpretation other forms of subsequent practice which are 

not included in VCLT article 31 (b), while taking care to explain its approach.151 

Even if the practice must represent common interpretation of all parties,152 all of them do not need to 

be actively engaged into it. Under certain conditions, the AB has considered as “common” and 

“concordant” practice that in which a substantial amount of states parties were actively engaged while 

others agree on it.153 In other words, the consent of the parties must be certain. The WTO-AB even 

goes further by making sure that the said practice reveals how states parties interpret treaty provision. 

The only fact that a state is engaged in the practice is not enough to conclude the authenticity of the 

practice in question.154 The panel has considered the “lack of reaction” or the silence of parties who 

knew about the practice without being engaged in it and did not contest it as relevant. In this case, the 

Appellate Body only accepts to understand it as an acceptance of the said practice under certain 

circumstances and with further evidence. The AB checks if the silence of non-engaged parties, as 
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soon as they are only a few, is common, concordant and consistent.155 It has made clear that “the lack 

of protest” alone does not suffice to conclude to the establishment of a subsequent practice.156  

When relying on subsequent practice, the AB has developed a three-step assessment of subsequent 

practice.157 Before the EC-Chicken Cuts case, only two steps were required. In order to fall under the 

scope of article 31 (3) (b) VCLT, the practice must be, firstly, concordant, common, and consistent 

and, secondly, motivated by the will to establish an authentic interpretation through the said practice, 

depending on its nature.158 If a practice does not pass the second test, it falls under the scope of article 

32 of the VCLT instead of article 31 (3) (b). This assessment has changed after the EC-Chicken Cuts 

case and has become more flexible and nuanced. To know if the practice is relevant, its character, its 

concordance, commonality, and consistency and the fact that it amounts to an agreement amongst 

non-engaged parties are now assessed by the Court.159 

These elements prove that the WTO-AB relies on subsequent practice in order to interpret treaty 

provision under certain restrictive conditions. Nevertheless, this judicial body has never accepted to 

use subsequent practice to modify the text.160 The AB rejected this possibility since it has not been 

included in the VCLT article 39 nor article 31 (3) (a).161 

 

4.2 The International Court of Justice 

The International Court of Justice is the “principal judicial organ of the United Nations”.162 According 

to the Charter and the Statute of the Court, it can only exercise its jurisdiction in two cases. Firstly, 

the Court intervenes in contentious cases, whenever states submit a dispute before it. In these cases, 

states have to express their consent and are bound by the judgment.163 Secondly, the ICJ gives non-

binding advisory opinions at the request of other UN bodies.164 The role of subsequent practice as a 

means of treaty modification is strengthened due to the rigidity of the formal amendment procedure, 

as provided in Chapter XVIII of the UN Charter. As shown by Jessica Liang, the Charter has been 

modified many times through practice.165 

Since the 1990s, the ICJ refers to the Vienna Convention rules when interpreting a treaty.166 The 

Court has recalled their customary nature. This way, judges apply articles 31 and 32 VCLT even in 
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cases wherein some states parties have not ratified the Vienna Convention or to treaties adopted 

before the entry into force of the said Convention.167 The Court does not only rely on subsequent 

practice in the sense of article 31 (3) (b) when interpreting the Charter. In the Kasikili/Sedudu Island 

case, the judges implicitly referred to subsequent practice under article 32 in order to support the 

interpretation they reached by using other means.168  

The Court has developed a specific approach when interpreting the UN Charter on the basis of 

subsequent practice. Julian Arato identifies three steps in this process illustrated through three 

advisory opinions: Certain Expenses of the United Nations (Article 17, paragraph 2, of the Charter) 

(Certain Expenses),169 Legal Consequences for States of the Continued Presence of South Africa in 

Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970) (Namibia)170 

and Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory 

(Wall).171 As examined later, one more recent case may seem to move away from this approach. Long 

before that, in 1922, the Permanent Court asserted it would look at the state conduct if necessary in 

order to clarify the true meaning of the text.172 

The first advisory opinion, Certain Expenses, was issued in 1962.173 The Court answered the question 

whether some expenditures of the United Nations, authorised by the General Assembly, were 

“expenses” in the sense of article 17 §2 of the UN Charter or were adopted by this organ ultra vires. 

The Vienna Convention had not been adopted yet at this time. The Court concluded that the General 

Assembly stayed within its competences when adopting the expenditures in question. The 

interpretation made by the Court corresponds with Charter provisions. Nevertheless, the method used 

by the Court when interpreting the text is worth analysing. Under the VCLT, subsequent practice as 

a means of interpretation was generally considered as the conduct of the states parties to the treaty. 

Instead, in the case, the Court looked to the subsequent practice of the UN organs in order to interpret 

its constituent instrument, without referring to it as “subsequent practice”. According to the ICJ, the 

organs’ conduct reflects an authentic means of interpretation. Furthermore, the Court based its 

interpretation on General Assembly resolutions which have not been unanimously adopted. Their 

adoption by the required majority was sufficient according to the ICJ.174 One can wonder how to 

assert that these resolutions meet the conditions for a subsequent practice in these circumstances. 
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These elements were noted by some judges in their separate opinions.175 In its analysis, the ICJ looked 

to the practice of the UN organs to such an extent that Judge Fitzmaurice, in his separate opinion, 

wrote that “the argument drawn from practice, if taken too far, can be question begging”.176  

The ICJ continued this jurisprudence in 1971, in the Namibia case, on the continued presence of 

South Africa in Namibia.177 In this case, the Court used the practice of the UN Security Council in 

order to interpret the Charter in its jurisdiction assessment.178 The Court decided on the legality of 

the UN Security Council Resolution 284 regarding article 27 (3) of the UN Charter. South Africa 

claimed that this instrument had been adopted ultra vires because two permanent members abstained 

from voting. Are the “concurring votes” required by the provision only affirmative votes or can they 

include abstentions? The ICJ finally found that article 27 (3) does not require positive votes. An 

abstention meets the requirements of this article.  

Two elements regarding the Court’s methodology and result can be pointed out. Firstly, the ICJ 

confirmed that the practice of UN organ coupled with states parties’ acquiescence constitute a 

consistent subsequent practice which can be used as a means of interpretation. The Court called this 

concept the “general practice of the Organisation”.179 The ICJ’s reasoning suggests that the 

subsequent practice of UN organs represents the practice of the Council member states and is relevant 

to this account.180 The ICJ made clear that the conduct of the Council when implementing article 27 

“has been generally accepted by Members of the United Nations and evidences a general practice of 

that Organisation”.181 Secondly, the Court went further than in the case Certain Expenses by 

supporting an interpretation which is so far from the text that it may amount to a modification. Article 

27 (3) of the UN Charter sounds very clear when imposing “affirmative vote of seven members 

including the concurring votes of the permanent members”. Nevertheless, in the Namibia case, the 

ICJ concluded that the fact that none of the permanent five vote against the proposal was sufficient, 

and included abstention within the provision. Following the Court’s reasoning in this opinion, the 

practice of UN organs can change the interpretation of the Charter, even if the result does not 

obviously fit within the text anymore. This approach leads to member states having to explicitly 

object to every organ’s practice they disagree with to avoid that this conduct becomes a “general 

practice of the Organisation”.182  

The last case, the Palestine Wall opinion, confirms what was said in the Namibia case. In 2004, the 

ICJ had to decide whether the construction of a wall by Israel in the Occupied Palestinian Territories 

was legal or not. Israel contested the competence of the UN General Assembly to request an advisory 

opinion from the Court regarding article 12 (1) of the UN Charter. Three observations must be pointed 

out regarding this advisory opinion. Firstly, in its analysis, the ICJ examined the conduct of both the 

UN Security Council and the UN General Assembly. Nevertheless, the subsequent practice of these 
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bodies was not uniform on this question.183 The Court went further than in the previous case. Besides 

the practice of the two UN organs, it analysed statements of the Legal Counsel of the UN, which 

according to the Charter is not a representative entity or a UN organ.184 Therefore, the practice of a 

body which does not represent member states seemingly can also be used as subsequent practice.185 

Secondly, following what it did in the Namibia opinion, the Court adopted an interpretation which 

does not easily correspond to the Charter text. Due to the clarity of the article 12 wording, the 

interpretation made by the Court leads to a modification of the provision. Instead, the Court preferred 

to qualify it as the evolution of the practice of the UN General Assembly.186 Thirdly, the ICJ used 

UN organ practice to support an interpretation which is contrary to the previous consistent practice 

and to the text of the Charter. Arato concludes that the practice of the UN organs “can establish 

interpretation, reinterpretation, and arguably even successive modifications”.187 

The Court seems to have used the margin of powers it gets from the Charter and its Statute in order 

to support the UN to become more “autonomous, assertive and, powerful” over the member states.188 

By considering UN organs’ practice to such a large extent, the ICJ gives them a great power. It enables 

their conduct to modify their Charter.189 It should be mentioned that according to its Statute, the Court 

does not institutionally has the jurisdiction to watch the UN organs’ practice. As already mentioned 

in the second chapter, subsequent practice must fulfil some requirements to be used as a means of 

interpretation. The Court has stretched this concept in order to, sometimes, modify the UN Charter 

through its interpretation, based on subsequent practice. These modifications are so important that 

they have resulted in constitutional changes.190 The Court is reluctant to call these modifications as 

such. Instead, it prefers to qualify them as new interpretation due to evolution.191 An argument in 

favour of the Court’s approach when it relies on the practice of the UN organs could be inspired by 

article 2 (j) of the Vienna Convention on the Law of Treaties between States and International 

Organizations or between International Organizations. This treaty is not applicable to the Charter. 

Otherwise, if the resolutions adopted by the Security Council and the General Assembly could have 

been considered as “established practice of the organization” in the sense of this provision, the Court’s 

approach would have been legitimate. Another reason for the Court to rely on UN organs’ practice 

comes from the Charter negotiations. At this time, member states decided that each organ was entitled 

to interpret the document for itself. They agreed that such practice was valid as soon as no state 

protested against it.192 José E. Alvarez puts forward more arguments. When establishing an 

international organisation, member states allow an interpretation of its constituent instrument to make 

the organisation in question effective and ready to satisfy its goals over time. Therefore, the UN 

Charter must be interpreted with a teleological method and the doctrine of implied powers must apply. 
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Alvarez further insists on the broad and vague purposes that the UN must aim as well as the specific 

character of this organisation. However, he does not consider the UN scope as unlimited and notes 

that its organs can still act ultra vires.193 

The ICJ has also applied a broad approach when interpreting other instruments than the Charter. The 

Dispute regarding Navigational and Related Rights (Costa Rica v. Nicaragua) case illustrates such 

an application of article 31 (3) (b) by the Court.194 In this case, the Court was asked to determine the 

interpretation of a boundary treaty concluded in 1858 between Costa Rica and Nicaragua which states 

that Nicaragua has sovereignty on the San Juan River while Costa Rica has perpetual navigational 

rights “con objectos de comercio” on the lower course of the said river, according to its Article VI. 

The dispute was whether expression “objectos de comercio” means “for the purpose of commerce”, 

as argued by Costa Rica, or “with the articles of commerce”, according to Nicaragua. The first state 

defended a contemporary interpretation, unlike Nicaragua which relied on the original meaning from 

1851.195 The Court adopted an evolutionary interpretation in its judgment.196 The Court relied on 

article 31 (3) (b) of the Vienna Convention and argued that the subsequent practice of the parties 

could lead to a new interpretation of the treaty. The Court also suggested that parties sometimes 

deliberately use terms with “a meaning or a content capable of evolving”. In such a case, the meaning 

to give to the terms in question is the one acquired by the moment when the treaty is to be applied.197 

Regarding the meaning of “commercio”, the Court gave the following reasoning: since the parties 

resorted to a generic term in 1851, knowing it would evolve over time, and settled rules for an 

unlimited duration, the right meaning is the one when applying the treaty. In other words, the Court 

relied on the 2009 interpretation of “commercio”.198 Marko Milanovic summarises this approach by 

saying that the term “is to be updated every time that the treaty is applied”.199 Therefore, in order to 

reach its interpretation, the Court relied on an evolutive interpretation instead of subsequent practice 

of the parties.200 In his separate opinion, Judge Skotnikov considered that the Court must have 

analysed the intention of the parties when they concluded the treaty.201 He stated that the two 

arguments of the generic term and the unlimited treaty in time do not enable to find that they wanted 

to give an evolving meaning to “commercio”.202 Skotnikov concluded that the reasoning of the Court 

does not respect the principle according to which “limitations on sovereignty are not to be 

presumed”.203 Nevertheless, he relied on a subsequent practice of the Costa Rica regarding tourism 

on the River, which has never been protested by Nicaragua, to reach the same conclusion as the 

Court.204  

                                                 
193 ibid 128-129. 
194 Dispute regarding Navigational and Related Rights (Costa Rica v. Nicar.) (23). 
195 ibid paras. 58-59. 
196 See also Marko Milanovic, The ICJ and Evolutionary Treaty Interpretation, EJIL: Talk! BLOG OF THE EUROPEAN 

JOURNAL OF INTERNATIONAL LAW (July 14, 2009). 
197 Dispute regarding Navigational and Related Rights (Costa Rica v. Nicar.) (23) para. 64. 
198 ibid paras. 66-71. 
199 Marko Milanovic, The ICJ and Evolutionary Treaty Interpretation (196). 
200 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, Second Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties (17) para. 165. 
201 Dispute regarding Navigational and Related Rights (Costa Rica v. Nicar.) (23) (Separate Opinion of Judge Skotnikov), 

para. 4.  
202 ibid paras. 5-6. 
203 ibid para. 6.  
204 ibid paras. 9-10. 



Treaty Modification by Subsequent Practice   Lara Bianchet 
 

30 

 

This case illustrates the issue whether courts may adopt a static or dynamic interpretation of treaty,205 

as well as the relation between evolutive interpretation and interpretation by subsequent practice.206 

Nolte writes that subsequent practice can have two different effects on a potential evolutive 

interpretation. It can be “supportive” whenever it approves an evolving interpretation found by 

subsequent practice. The effect can also be “restrictive” if another interpretation can be reached 

through other means, such as the treaty object and purpose. Nolte concludes that the ICJ has used a 

dynamic approach according to a “more abstract form of evolutive interpretation” in its reasoning.207 

Finally, he reminds that even when adopting an evolutive interpretation, the ICJ has always respected 

the treaty wording and the parties’ intention as found through their subsequent practice. Nolte 

concludes that evolutive interpretation is “the result of a proper application of the usual means of 

interpretation” and illustrates it with the Namibia case. The Court reached an evolutive interpretation 

by relying on subsequent practice of the UN Security Council.208 The ECtHR has also often referred 

to an evolutive interpretation while the WTO-AB has used it only in exceptional cases.209 

When talking about evolutive and dynamic interpretations, Dupuy writes that judges sometimes leave 

their role of simple arbitrator of the states’ dispute in order to ensure the stability of their treaty. In 

such a case, they may legitimately decide which interpretation is the appropriate one. The purpose of 

this switch of judges’ function is due to the necessity of ensuring the survival of the treaty.210 

In a recent case, the ICJ applied a different approach regarding interpretation by subsequent practice. 

The position adopted by the Court may be justified by certain reasons but does not seem to be a 

reversal of its jurisprudence. In the Whaling in the Antarctic (Austl. v. Japan: New Zealand 

intervening),211 the Court had to interpret the International Convention for the Regulation of 

Whaling212 in order to settle a dispute between Japan and Australia. In this case, the Court did not act 

as an advisory body as in the three previous cases.213 The question was whether the use of lethal 

means by Japan when whaling was legal under the exception clause for scientific research provided 

in article VIII (1) of the Convention. Could this concept justify the use of lethal means?214 In its 

reasoning, the Court interpreted resolutions adopted by the International Whaling Commission. These 

instruments can amend certain provisions of the Whaling Convention and gives non-binding 

recommendations. The ICJ considered the said resolutions probative for the interpretation of the 

Convention even if they were non-binding.215 Nevertheless, Australia and New Zealand requested the 

Court to rely on resolutions adopted by a disputed majority. The Court concluded that only unanimous 

                                                 
205 Rudolf Bernhardt, Interpretation and Implied (Tacit) Modification of Treaties. Comments on Arts. 27, 28, 29 and 38 

of the ILC’s 1966 Draft Articles on the Law of Treaties (34) 496-497. 
206 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 

interpretation of treaties, First Rep. on subsequent agreements and subsequent practice in relation to the interpretation 

of treaties (36) paras. 58-62. 
207 ibid para. 60. 
208 ibid para. 62. 
209 European Court of Human Rights: Tyrer v. United Kingdom, App. No. 5856/72, Eur. Ct. H. R. (Apr. 25, 1978), para. 

31; Al-Saadoon and Mufdhi v. United Kingdom, App. No. 61498/08, Eur. Ct. H. R. (Mar. 2, 2010), para. 119 quoting 

Öcalan v. Turkey, App. No. 46221/99, Eur. Ct. H. R. (May 12, 2005), para. 163; Selmouni v. France, App. No. 25803/94, 

Eur. Ct. H. R. (July 28, 1999), para. 101; Appellate Body Report, United States: Import Prohibition of Certain Shrimp 

and Shrimp Products, Report of the Appellate Body, WT/DS58/AB/R (Oct. 12, 1998) para. 130. 
210 Pierre-Marie Dupuy (132) 127. 
211 Whaling in the Antarctic (Austl. v. Japan: New Zealand intervening), Judgment, 2014 I.C.J. (Mar. 31). 
212 International Convention for the Regulation of Whaling, Dec. 2, 1946, 161 U.N.T.S. 2124. 
213 Whaling in the Antarctic (Austl. v. Japan: New Zealand intervening) (211). 
214 ibid para. 73. 
215 ibid para. 46. 



Treaty Modification by Subsequent Practice   Lara Bianchet 
 

31 

 

and consensus resolutions may be used as subsequent practice probative for the interpretation of the 

Whaling Convention under article 31 (3) (a) and (b) of the Vienna Convention. According to the 

Court, only these resolutions establish consistent subsequent practice of the parties on the 

interpretation of the treaty.216  

This decision diverges from the previous ones given by the ICJ in which resolutions adopted by a 

majority vote were considered as an authentic means of interpretation – sometimes amounting to 

modification. Arato notices a difference in the ICJ language.217 When relying on majority resolutions 

as “the practice of the Organisation” in its past jurisprudence, the Court was not explicit on the 

disputed character of these instruments. Anyway, since they had been adopted by UN organs 

established by the Charter, the relevance of these resolutions in interpreting their constituent 

instrument appeared to be plausible regarding article 31 (3) (a) of the Vienna Convention, or at least 

article 31 (3) (b). The precise extent to which the Court can use these instruments to modify the 

Charter remains unclear. In the Whaling judgment, the ICJ expressly affirmed the impossibility for 

disputed majority resolutions to be used as subsequent practice.218 Arato proposes three possible 

explanations for this change.219 The first one is that the ICJ decided to change its jurisprudence by 

now imposing the agreement of all parties to a subsequent practice in order to rely on it. This solution 

does not seem plausible since the past jurisprudence of the Court may have been motivated by its will 

to give more autonomy to the UN organs. The second proposition suggests that the ICJ acts differently 

when making a judgment and when interpreting the Charter under its advisory role. This behaviour 

may be motivated by its will to work on changing the UN system. Therefore, when interpreting other 

instruments than the Charter, the ICJ may apply generally accepted rules, such as the consent of all 

member states to establish a practice relevant with regards to the Vienna Convention. The third 

possibility is also based on a distinction between the UN system and other international organisations, 

such as the International Whaling Commission. Indeed, the first one has an international legal 

personality while the second one does not. This distinction may justify different approaches from the 

Court regarding the agreement of the states parties.220 

The approach developed by the Court has not been supported by all its judges. Judge Percy Spender 

had already criticised the use of subsequent practice made by the Court in a separate opinion in the 

case Certain Expenses, especially its resort to non-unanimous UN General Assembly resolutions. He 

argued that even a majority of member states could not modify the Charter only because they are 

engaged in a certain practice.221 
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4.3 The European Court of Human Rights 

The European Court of Human Rights constitutes the last one of our overview and is the one that has 

gone the furthest in the use of subsequent practice for purposes of treaty modification, mainly 

regarding the death penalty222 and the qualification of the ECHR as a “living instrument”.223 This 

organ established under the aegis of the Council of Europe has jurisdiction regarding the fundamental 

rights codified in the European Convention of Human Rights (ECHR) and on the enforcement 

mechanism it provides. Unlike the WTO-AB and the ICJ, its jurisdiction is compulsory over all the 

states parties to the Convention.224 Furthermore, the ECtHR also enjoys a larger jurisdiction since it 

deals with both complaints introduced by the individual against the states parties and inter-states 

ones.225 Finally, its decisions when interpreting the Convention are binding on all parties to the 

case.226 Another difference arises between the WTO Agreements and the UN Charter since the ECHR 

does not provide any amendment procedure. Instead, these changes occur through ad hoc process. A 

common way used to modify the ECHR, sometimes even for fundamental changes, is through 

protocols. They can be seen as a formal way of amending the Convention. It can be concluded that 

formal modifications have been more used for the ECHR than for the UN Charter due to the rigidity 

of the formal amendment procedure of this last instrument.  

Similar to the two previous judicial entities analysed, the ECtHR relies on the Vienna Convention in 

its treaty interpretation.227 Nevertheless, the Court distinguishes the ECHR from other international 

treaties.228 When the Court interprets the Convention, it also considers its effectiveness as “a 

constitutional instrument of European public order”, besides the VCLT.229 Furthermore, the 

Convention must be interpreted in an evolutionary manner which takes into account the “present-day 

conditions”.230 These specificities are due to the specific role of the ECHR, which aims to protect 

human rights.231 When using subsequent practice as a means of interpretation, the Court has expressly 

based its reasoning on the Vienna Convention, article 31 (3) (b).232 As a guardian of the fundamental 

rights enshrined in the ECHR, the Court applies a minimum degree of protection which it assesses, 

amongst other, by comparing member states’ law and their administrative practice233 and to what 

extent they are congruent.234 The Court conducts this assessment according to the interpretation rules 
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stated in article 31 (3) (b) in order to conclude with a common minimum level of protection.235 The 

final purpose of the Court is to promote the protection of human rights.  

The ECtHR has gone further in its interpretation and its use of article 31 (3) (b) VCLT with regards 

to two aspects: the qualification of practice as common even in the presence of clear contradictory 

practice of some states parties, and the express use of this provision in order to modify a treaty.236  

Firstly, the ECHR has stated that the subsequent practice of most of the parties was sufficient to 

include it under article 31 (3) (b) VCLT as it constitutes a European consensus.237 This concept is 

defined by Kanstantsin Dzehtsiarou as: 

"“[A] general agreement among the majority of Member states of the Council of 

Europe about certain rules and principles identified through comparative research of 

national and international law and practice’.238 

The ECtHR has considered practice in which most of the member states were engaged as common 

and consistent in order to establish subsequent practice under article (3) (b). This majority of states 

suffices. Unlike the ICJ, the ECHR does not take into account member states which protest against 

this interpretation or conduct a contradictory practice, even a clear and consistent one.239 This was 

the case in the Tyrer v. United Kingdom case in which the Court rejected the well-established practice 

of a territory of the UK since it had become contrary to the ECHR with regards to the practice 

conducted by other member states.240 The issue discussed before the Court was whether a form of 

physical judicial punishment called birching falls within the scope of the ECHR article 3 or not. 

In Loizidou v. Turkey, the Court expressly relied on European consensus and based it on the VCLT 

article 31 (3) (b).241 This case concerns a property claim introduced by a Cypriot who considered that 

her right had been violated after Turkey had invaded and occupied the territory of Northern Cyprus.242 

The issue which is relevant for our purposes regards the Court’s jurisdiction, especially two 

interpretative declarations released by Turkey when becoming a party to the ECHR. Turkey wanted 

to prove the existence of subsequent practice regarding articles 25 and 46 which would have enabled 

it to restrict the territorial jurisdiction of the Court. The ECtHR rejected this reasoning due to the 

conduct of “almost all” parties to the ECHR. The Court invoked the “practically universal agreement” 

which exists amongst the states parties to the Convention that territorial restrictions are not allowed 

under articles 25 and 46 of the Convention.243 The ECtHR drew this conclusion despite the consistent 

contradictory practice of some states. Thus, the evidentiary criteria established by the Court and the 
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concept of the European consensus have been used regarding substantive rights of the ECHR244 as 

well as regarding procedure and jurisdictional provisions of the Convention.245 

Secondly, the ECtHR has resorted to its European consensus doctrine in order to interpret, reinterpret 

as well as modify the Convention. Unlike the ICJ, the European Court has expressly used subsequent 

practice for purposes of treaty modification, in spite of a contradictory practice of some states. Three 

opinions on the legality of the death penalty with regards to the articles 2 and 3 of the Convention 

reveals the evolution of this doctrine: Soering v. the United Kingdom (Soering case),246 Öcalan v. 

Turkey (Öcalan case)247 and Al-Saadoon and Mufdhi v. the United Kingdom (Al-Saadoon and Mufdhi 

case).248 In these three cases, the Court relied on subsequent practice of the parties in order to prohibit 

the death penalty. 

In the Soering case, a German national was detained in the United Kingdom, and threatened by 

extradition to the United States with a serious risk of being subject to the death penalty.249 The Court 

started by noting that the death penalty was allowed under certain conditions by article 2 (1) of the 

ECHR. Nevertheless, recalling the Tyrer case, the Court stated that the common and consistent 

practice of the member states could influence the Convention interpretation. The ECtHR analysed the 

accurate use of capital punishment amongst the members of the Council of Europe.250 Therefore, 

while article 2(1) of the Convention still allowed states to resort to the death penalty, a clear practice 

of the member states was to prohibit it under article 3 ECHR.251 The Court concluded that the common 

and consistent practice of the parties could establish their agreement on abrogating the exception 

stated in article 2, despite the clarity of the text. The ECtHR actually based this reasoning on the 

ongoing adoption of Protocol N° 6.252 The argument was that the member states had chosen to 

formally change the Convention in order to abolish the death penalty in time of peace. Therefore, in 

Soering, the Court did not conclude that there was a general prohibition of capital punishment under 

article 3 of the ECHR. 

While Soering concerned death penalty in time of peace, Öcalan concerned its use in wartime.253 

Here again, the Court relied on the ongoing ratification of Protocol N° 13 on the abolition of the death 

penalty in all circumstances to conclude the will of states to definitely prohibit this punishment.254 

Nevertheless, at this time, only a handful of states had signed and ratified this Protocol. Therefore, 

the ECtHR did not consider it as sufficient in order to establish a common and consistent subsequent 

practice of the member states to exclude the death penalty in all circumstances from article 3 
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ECHR.255 So an “emerging” consensus is not enough to conclude to the presence of a subsequent 

practice.256 

Finally, Al-Saadoon & Mufdhi concerned applicants in the custody of the United Kingdom in Iraq 

who the UK wanted to transfer to the authorities of the said state for trial, but who were threatened 

by the death penalty.257 In this case, the ECtHR looked again to the state practice regarding the death 

penalty. Only Azerbaijan and Russia had not signed Protocol N° 13 yet, as noted by the Court.258 

Despite the contrary conduct of these two member states, the Court at last recognised that the article 

had been modified and prohibited the death penalty in all circumstances – in time of peace as well of 

war. Therefore, article 3 was also interpreted as to abolish this punishment.259 So here again, the Court 

did not wait for all states to have ratified the Protocol in order to rely on it. The ECtHR had considered 

the fact that a majority of states have ratified it, their consistent will while doing it and their national 

practice in order to establish a subsequent practice capable of modifying the Convention.260  

In all its reasoning, the European Court is motivated by the will to interpret the ECHR in a way which 

makes the rights and safeguards it provides effective as the Convention means to protect human 

beings.261 Scholars as well as the ILC have wondered whether human rights treaties could be 

interpreted by the rules provided by articles 31 and 32 VCLT or if these provisions were too general 

with regard to the specificity of human rights treaties. Writers in favour of the application of these 

articles argued that articles were general enough in order to leave space for human rights treaties 

features.262 The ILC concludes to the general applicability of article 31 and 32 VCLT which also 

includes human rights treaties.263 

These developments also illustrate the European consensus doctrine in which the Court does not 

require all member states to adopt the same practice in order to modify the Convention, unlike the 

ICJ.264 The ECtHR directly relies on the states parties while the ICJ looks at the UN organ practice. 

The willingness of the European Court to expressly modify the text, even a clear one, due to the 

evolution of practice, also constitutes a difference to the ICJ. Nevertheless, both courts have gained 

autonomy and control through their empowering jurisprudence which led to constitutional changes, 

especially since both have used this broad interpretation with regards to their own constituent 

instruments. It has obviously modified the relationship between organisations and their states 

parties.265 The reader should keep in mind that these different approaches may be explained by their 
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systems and organisations, which are not the same.266 In the case of the ECtHR for example, its 

approach enables it to promote human rights and to ensure their implementation while the ICJ has 

gained more power despite its narrow jurisdiction and the rigidity of the amendment procedure as 

provided in the Charter.267 Multilateral treaties are in principle in the hand of their member states 

which give their consent to any formal modification. Informal modification, especially with regards 

to constitutional changes, could weak the position of the parties in the modification process to the 

advantage of the courts.  

Even if the flexible analysis developed by the ECtHR regarding the death penalty has improved the 

human rights protection and confirmed the abolition of this punishment in peace and war time, where 

is the limit to this approach? How far can the Court go when interpreting the Convention through 

subsequent practice? The recent Hassan v. United Kingdom case268 illustrates how the ECtHR goes 

beyond a reasonable interpretation of the Convention. The judgment issued by the Court deserved a 

detailed analysis.269 

The facts in the Hassan case occurred during the occupation of Iraq by British and the American 

troops in 2003.270 The British army arrested an Iraqi national, Tarek Hassan, the brother’s applicant, 

on the suspicion that he might represent a threat to security. He was brought to a detention facility 

centre administered both by the UK and the USA where he was detained and interrogated. Four 

months after he was released, Tarek Hassan was found dead. His brother alleged before the ECtHR 

that the arrest and the detention of his brother by the British army were arbitrary, unlawful and lacking 

in procedural safeguards under article 5 §1, 2, 3 and 4 of the ECHR, and that the British authorities 

failed to achieve an investigation regarding the circumstances of the detention, ill-treatment and 

death, under articles 2, 3 and 5 ECHR. The case focuses on the extraterritorial application of the 

Convention, the right to liberty and security during armed conflicts and the relationship between 

international humanitarian law and human rights law. The claims regarding articles 2 and 3 of the 

Convention were unanimously dismissed by the Court. The most relevant claim for our topic is the 

one introduced under article 5. The Court was asked whether the ECHR applies to the case and 

whether it applies extraterritorially. To answer this question, the ECtHR had to determine whether 

the applicant’s brother fell under the jurisdiction of the UK under article 1 of the ECHR, which was 

disputed by the UK Government. As resulted from a detailed reasoning, the Court unanimously found 

that the brother’s applicant fell within the UK’s jurisdiction for the period from his capture to his 

release. Then, the applicant argued that UK had violated article 5 ECHR since internment or 

preventive detention without intention to bring criminal charges (which was the will of the UK 

regarding Tarek Hassan) is not included within the grounds of allowed detention according to this 

provision. The UK based Tarek Hassan’s detention on the Third and the Fourth Geneva 

Conventions,271 which belong to international humanitarian law. These instruments enable the 

internment of captured combatants and civilians posing a threat to security during armed conflicts. 
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Nevertheless, the reliance on international humanitarian law without violating article 5 §1 of the 

ECHR would only be legal through a derogation under article 15 ECHR, which the UK had not 

applied for. The British government presented two arguments. Firstly, it said that article 5 §1 must 

be “interpreted and applied in conformity and harmony with international law” and that during an 

armed conflict, international humanitarian law prevails over the ECHR due to the lex specialis 

principle.272 Secondly, the UK argued that the consistent practice of member states was not to 

derogate in similar cases.273 So a conflict between two valid legal norms occurred. It was the first 

time that a party asked the Court to “disapply its obligations under Article 5 or in some other way to 

interpret them in the light of powers of detention available to it under international humanitarian 

law”.274 In its reasoning, the ECtHR relied on article 31 (3) (b) and (c) VCLT instead of the lex 

specialis principle and found the internment of Tarek Hassan by UK lawful. Regarding article 31 (3) 

(b) VCLT, the Court agreed with the UK that states parties’ practice was not to derogate to article 5 

ECHR for the internment of individuals under the Third and Fourth Geneva Convention. Therefore, 

a majority of judges concluded that this provision can be interpreted to allow detention in time of 

armed conflicts besides the grounds it expressly provides. Next, based on article 31 (3) (c) VCLT, 

the majority found that a lawful application of the Geneva Conventions with respect to safeguards 

they provide could not at the same time be prohibited under article 5 §1 ECHR.275 

Judges Spano, Nicolaou, Bianku and Kalaydjieva released a separate opinion on this case, arguing 

that the Court reconciled two international law rules which were irreconcilable.276 They recalled that 

the ECHR applies equally in time of peace of war, which is the reason behind its article 15.277 

Therefore, by accepting the absence of derogation by UK in order to rely on the Geneva Conventions 

and act against article 5 ECHR, the Court emptied article 15 ECHR of any sense.278 Furthermore, the 

judges went beyond treaty interpretation rules when adding a new grounds for detention under article 

5 ECHR, which provides an extensive enumeration and had previously been interpreted in a restricted 

way by the Court.279 The four judges recalled how cautious the ECtHR usually is when interpreting 

rules through subsequent practice as well as the conditions required under article 31 (3) (b) VCLT. 

They were doubtful of the fulfilment of these requirements in the present case. What the Court did is 

especially contentious since the present interpretation – which amounts to a modification – limits 

fundamental rights by an expansive reading of an exhaustive provision supposed to protect these 

human rights.280 This case highlights another concern when relying on subsequent practice to modify 

a treaty: effects on third parties and the rights are granted by a treaty.281 In such a case, the Court shall 

not only consider state subsequent practice but shall also look at the consequences for human rights’ 

beneficiaries. The risk is also that the Court does not reach its purpose of protecting them when 
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pushing its approach too far. The dissenting judges concluded that the Court did not have any 

legitimate means in order to solve such a norm conflict. Thus its role, as a human rights court and 

according to article 19 ECtHR, was to make the ECHR prevail.282  

As summarised by the Special Rapporteur Nolte in his Second Report, the WTO-AB has refused to 

modify treaties through subsequent practice, the ICJ has applied a very broad approach of treaty 

interpretation through subsequent practice without qualifying it as modification while the ECtHR has 

used it to modify treaties in certain cases.283 He further finds that it follows from the case law of the 

WTO-AB and the ECtHR that the issue is first determined under the treaty itself when it provides 

rules regarding interpretation. Nolte refers to article 3.2 of the WTO Dispute Settlement 

Understanding and to a “recognized understanding of a treaty” when it comes to the ECHR. With 

regard to the ICJ which does not have any similar rule, Nolte notes that the Court is willing to stretch 

the potential interpretation of a text while avoiding to modify it. He concludes that even if certain 

treaty modification can be based on subsequent practice of the parties, this effect shall not be 

presumed. Instead, he encourages states parties and courts to define the same treaty interpretation by 

relying on all the means provided in article 31 VCLT.284 According to certain legal writers, the lack 

of common approach promotes the use of formal amendment procedures instead of informal ones.285 
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5 Analysis regarding the legal situation of treaty modification by subsequent practice 

5.1 Current legal situation of treaty modification by subsequent practice 

Based on the research presented in this paper, what does the legal situation of modification by 

subsequent practice look like? The Vienna Convention is not very helpful to answer the question 

whether this usage is lawful or not. This is the negative side of the ILC’s will to write a general article 

which leaves a large freedom to the parties.286 Articles 39 and 40 apparently only apply to formal 

amendment procedures even if these provisions leave a large freedom to the parties.287 What is of 

more interests is its ratification process and draft article 38 of the Draft Articles on the Law of 

Treaties. The provision was clear and explicit regarding the possibility to modify the treaty through 

subsequent practice. Even after the vote in favour of its deletion, the situation remains disputed among 

scholars and judicial bodies. Most of the legal writers consider treaty modification by subsequent 

practice as lawful under customary law. Nevertheless, this view is not unanimous and even among 

the scholars who agree, there is no circumscribed framework to govern such a modification. When it 

comes to judicial entities, the situation is unclear again due to the various approaches they adopt. 

While the WTO-AB has completely refused to change a treaty because of subsequent practice, the 

ICJ has never rejected it explicitly nor accepted it. The Court has recognised the importance of such 

a practice and has used it for purposes of treaty modification but while relying on broad interpretation. 

Then the ECtHR has expressly resorted to this method of amendment but only in some instances. 

Therefore, the picture is so varied that it is almost impossible to draw any conclusion from the 

jurisprudence. The only agreement may be that in any case, the treaty and its provision must govern 

its interpretation.288 This overview proves the lack of clarity in the application of article 31 (3) (b) 

VCLT. Certain authors argue that this encourages courts to rely on subsequent practice more 

conservatively. This enables the assumption that in practice, most treaties would still require formal 

modification which apparently protect parties’ consent in a better way. According to this 

interpretation, parties must resort to modification procedures provided by treaties in order to change 

them without any other choice to proceed.289 Difficulty to draw any general conclusion from this 

jurisprudence is also due to the differences between the three judicial bodies presented. Indeed, all of 

them act and exercise their jurisdiction according to what their constituent instrument provides, their 

own purposes as well as depending on the instrument they are interpreting. So these specificities must 

be carefully considered when trying to compare their approaches. States generally use subsequent 

practice to clarify the meaning of a provision. When narrowing or widening potential interpretation 

of a term, changes may sometimes amount to modification of the rights and obligations.290 

Finally, the proposition of draft article 7 by Special Rapporteur Nolte in 2014 does not help to answer 

our issue either. Its first two paragraphs confirm how to use subsequent practice under article 31 and 

32 VCLT within the interpretation process. In its third paragraph, this article recognises the 

controversial character of treaty modification through subsequent practice. The ILC commentaries 

deduce from the ICJ jurisprudence that even if treaty modification by subsequent practice cannot be 

completely excluded, it must at least be avoided. At the same time, the ILC reminds that it is still 
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possible to stretch the ordinary meaning of a provision in order to give it a wider interpretation.291 

Following Nolte’s Report, the ILC further notes concerns regarding informal changes, consequences 

in national constitutional law as well as risks for treaty stability.292 The Commission concludes that 

even if courts sometimes modify treaty through subsequent practice when this is not forbidden by the 

treaty itself, this possibility must not be presumed. Therefore, when doing it, it seems that judicial 

bodies cannot ground their conduct on article 31 (3) (b) VCLT. But at the same time, this method is 

not unlawful either. 

 

5.2 Issues raised by modification by subsequent practice and suggestions for the future 

The first issue which comes up regarding the topic lies in the difference between interpretation and 

modification.293 The conclusion can be that interpretation turns into modification when it does not fit 

with the wording of the treaty anymore. In other words, means mentioned in the Vienna Convention 

enable to find a certain interpretation of a text. Whenever the interpretation is taking beyond this 

framework, it amounts to a treaty modification.  

The use of subsequent practice in treaty law affects some fundamental principles of this matter. As 

earlier developed, treaty law is grounded on a balance between flexibility and stability.294 These 

features enable treaties to function and stay stable. They guarantee the quality of treaty relationship 

while enabling the adaption of the text with contemporaneous context of its application. Subsequent 

practice as a means of treaty modification gives the required flexibility to a treaty. It enables states 

parties to adapt the interpretation of their obligations with contemporaneous context and thus, to 

maintain the full effectiveness of the treaty. But taken too far, it may undermine the stability of treaty 

relation and even the treaty itself. This is especially the case whenever modifications are not based 

on a unanimous conduct.295 

Regarding the principle of the parties’ consent, judicial modifications based on subsequent practice, 

especially when the practice is not unanimous amongst the parties, remove the treaty and its 

development from the parties’ hands. Weakening the principle of parties’ consent also weakens the 

legitimacy of the treaty or even the legitimacy of its organisation itself. This is the case of the ECtHR 

which could lose its trust relationship with states due to its extreme approach in the Hassan case. The 

threat is even bigger for international organisations since they are initially established by states from 

which they gain their legitimacy. When applying a broad interpretation through subsequent practice, 

judicial bodies of organisations shall take care not to erode their authority as well as the one of the 

organisation.296 When a court relies on a practice in which a minority of states is clearly not engaged, 

treaty modification manifestly occurs against the will of some of the parties. Thus, the interpretation 

itself is undermined since some states have not agreed to apply it. The ECtHR has ignored the conduct 

of certain states in order to modify the Convention. Thus the Court has disregarded the equality of 
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sovereign member states regarding treaty development.297 Even if international organisations need 

flexibility in order to accomplish their missions, the respect of their constituent instruments and of 

the consent of the parties who made it must not be undervalued.298 Conversely, if not taking too far, 

subsequent practice can also be seen as a proof of states' consent to apply the treaty. When applying 

it, they legitimate its existence over time.299 Another principle which may be weakened by the use of 

subsequent practice in order to modify a treaty is the legality principle. As long as the modification 

has not been validated, it can be considered as ultra vires.300  

When relying on subsequent practice, the judicial entity which interprets the provisions sometimes 

allows itself some powers to go beyond its jurisdiction.301 As noticed in the case law review, judicial 

bodies’ approach has given them an empowering role and has constitutionally modified their position 

within their organisation. Through their jurisprudence on their own constituent instrument, they have 

become almost political, especially the ECtHR. While the European Court has tried to gain more 

power, it has maybe actually lost some legitimacy. In the Hassan case, the ECtHR has pushed its 

approach to such an extent that it has manifestly disregarded states’ consent. The consequence of such 

a jurisprudence is the loss of states’ support. This may represent a considerable risk for its legitimacy 

and the effectiveness of its decisions. States have in their hands the implementation of the Court’s 

decisions. If they really disagree with them, states’ parties may not comply with its judgments 

anymore. Instead of pushing its jurisprudence too far, even for purposes of protecting human rights, 

the Court shall give more weight to states’ consent. It seems more efficient to go step by step in the 

human rights protection with states’ cooperation than giving radical decisions which will not be 

applied anyway. The ECtHR adopted a short-term approach without thinking about the importance 

of states’ confidence. Closely working with states is a necessary condition for the effectiveness of the 

Court’s decisions and, at the end, to the human rights protection. Otherwise, the Court risks to lose 

all the benefits it has got for a long time from states. When the ECtHR touches upon the text of the 

Convention, it modifies the text states initially agreed on. For these reasons, the Court must remember 

not to circumvent states’ consent. If not, it will have much more problems to reach its purpose of 

ensuring the respect of human rights.  

Regarding the ICJ, it has increased UN organs’ powers and their influence by legitimising their 

conduct. The consequence of the ICJ’s jurisprudence especially interests powerful states able to 

influence UN bodies conduct, such as, inter alia, the Permanent Five. Again, the equality of sovereign 

states is threatened. Here lies another problem: that subsequent practice could change depending on 

a shift of majority of states in an organ which could modify its conduct. With regards to the UN 

system, organs' practice does not always correctly reflect the agreement of all member states because 

of the required majority vote instead of unanimity.302 More generally, relationships among states 

parties have changed in both organisations. The approach of the ICJ and the ECtHR has also modified 
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the relationship between their organisations and their member states by giving to the first one a greater 

autonomy.303  

The approach of treaty interpretation and modification by subsequent practice should not be just black 

or white. While they raise issues with regards to states' consent and treaty stability, they can also be 

used for positive reasons. As explained above, a treaty needs a certain extent of flexibility in order to 

function and stay effective over time. Nonetheless, this adaptability is sometimes prevented by formal 

procedure amendments which are usually difficulty to apply. Certain scholars have argued that 

informal modifications are thus necessary due to the rigidity of legal procedures. This way, the almost 

impossibility to resort to formal changes promotes informal changes.304 The potential status quo 

imposes by strict amendments procedures prevent treaties to function as they should with necessary 

adaptions. Thus, they may miss some of their purposes. Subsequent practice plays a role in the already 

mentioned adaptability of treaties since their provisions may not correspond with the new context of 

their application. Due to the accurate importance of treaties and international organisations which 

fulfil several purposes and face with constant society changes, the flexibility offered by subsequent 

practice represents an asset if not used in an abusive way. 

Even if subsequent practice as a means of treaty modification can bring the necessary flexibility to 

treaty law, it must be framed in order to keep the balance with the needed stability. The use of 

subsequent practice could become abusive and weaken treaty law without any legal framework 

because of its large extent of adaptability. In order to avoid instability, requirements to constitute 

subsequent practice as well as to identify them shall be established. Another reason why legal 

conditions and protection are necessary is the law-making nature of such informal modifications.305 

As shown with the Hassan case, there is also a concern with regard to third parties which benefit 

from the treaty. Rights that are granted by a treaty may be affected by changes. So not only the parties, 

but also the beneficiaries of a treaty must be considered when interpreting or modifying it based on 

subsequent practice.306 This question has a specific relevance regarding the ECtHR. When modifying 

the Convention, the Court must be careful not to alter fundamental rights and to act for the benefit of 

their protection in the long term. 

Such rules would also enable courts, states and international organisations to easily rely on subsequent 

practice and, more importantly, to adopt a common approach. This question is even trickier since 

court are sometimes not constant in their own interpretation. The ICJ has changed its jurisprudence 

depending on it was interpreting the UN Charter or other instruments. Legal rules could also bring 

clarity in the assessment of treaty interpretation when analysing the obligations of the parties in a 

case. The criteria to define whether a practice is sufficiently common and concordant must also be 

settled. While the unanimity does not appear as the best threshold, a minority which clearly disagrees 

with the practice cannot be ignored. At which moment does a state accept a practice even if it is not 

actively engaged into it? This asks the question of the relevant silence of states parties. Furthermore, 

are all states equally considered or does the practice of some them have more weight? A suggested 

criteria is to attribute more importance to states seen as more affected. This reasoning leads to 

ignoring the equality of sovereign states and certainly gives priority to powerful states able to impose 
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their position. This question has been discussed in debates on the establishment of customary 

international law.  

Another issue to clarify is how far subsequent practice can modify a treaty. Certain legal writers as 

well as the ECtHR seem to consider its use as “unlimited”. The criteria to enable a change, even a 

substantial one, of a treaty would be a clear and consistent practice on interpretation with which a 

majority of states’ parties agree. Nevertheless, scholars are not unanimous on this question. Certain 

authors judge this assessment as abusive. Then, modifications based on subsequent practice could be 

as permanent as formal amendment and fulfil the stability requirement in treaty law.307 They could 

also gain legitimacy. Indeed, sometimes, it seems that the main problem of modifications by 

subsequent practice is not their legality, but their legitimacy and the one of international organs – as 

already developed. Before using any subsequent practice, state practice and intentions shall be 

carefully assessed.308 In order to take parties consent into account, how and whether they want to 

consider subsequent practice in treaty interpretation and modification must be questioned.  

Due to the increased reliance on informal modification, states shall actively take part in the settlement 

of a legal framework which would protect their consent and their role in the treaty development. In 

the absence of such safeguards and with regard to the evolution of the use of subsequent practice, 

states may lose control over them. At first sight, they seem to have control over subsequent practice. 

It is usually their own practice which is relevant and when it is not, it is one of the organs which is 

supposed to represent them. Nevertheless, some states may have more influence on these international 

organs. This creates a first inequality. Then, the ECtHR has considered as relevant practice that to 

which a manifest minority of states was opposed. This conduct proves that even if they protest against 

a practice, states cannot avoid its use to modify a treaty. To conclude, it looks like in the absence of 

any clear rule, judicial bodies may gain more control over subsequent practice when they interpret 

treaties, especially their constituent instrument. 

 

  

                                                 
307 See 3.3.3 Issues regarding informal and tacit modifications, 21. 
308 Alexander M. Feldman (117) 705. 



Treaty Modification by Subsequent Practice   Lara Bianchet 
 

44 

 

6 Conclusion  

The importance of subsequent practice in treaty interpretation and treaty modification cannot be 

ignored by states, judicial bodies and international organisations. Between 2013 and 2016, the ILC 

adopted on first reading a set of draft articles with commentaries for the purpose of clarifying the 

legal framework on subsequent practice and subsequent agreements. Even if these articles bring 

answers regarding their definitions as well as their use as a means of interpretation, the issue whether 

they are legal as a means of treaty modification remains unclear. Subsequent practice is obviously 

used by certain judicial bodies to modify treaties, or at least to interpret them in a broad way. Some 

writers consider this usage as customary law. Nevertheless, its legal character has not been clearly 

and unanimously recognised. The conditions under which and how far subsequent practice can be 

used remain very confused. This unclear situation creates instability and could potentially represent 

a risk since judicial bodies can go how far as they want in their use of subsequent practice. The Hassan 

case illustrates the potential extent of such a practice and the risks lying here. In this case, subsequent 

practice is used to limit express fundamental rights enshrined in the ECHR. This judgment weakens 

the whole system on which the human rights protection through the Convention rests by altering the 

trust relationship between the Court and states parties.  

The use of subsequent practice as it was in the Hassan case, as well as the protection of states’ 

consent, treaty stability and a common approach of informal treaty modification must be considered 

through a legal framework. At least guidelines are necessary. The draft articles with commentaries 

adopted in 2016 by the ILC on subsequent agreements and subsequent practice left several questions 

regarding this paper topic opened. Nevertheless, states’ comments and observations, waiting for by 

January 1st 2018, may improve the conclusions adopted. 
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