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ABSTRACT 
 
Terrorism is one of the most serious threats to international peace and security. Terrorist attacks 
may cause death and serious body injury to individuals’, while it also destroys the political, 
constitutional and social structure of a state or intergovernmental organisation. By being party 
to the relevant conventions, states are obliged to take necessary measures against terrorism. The 
responsibility to prevent terrorism was given more light after the terrorist attacks 11 September 
2001. The United Nations and the European Union have since then created legally binding 
instruments and strategies to prevent future attacks, but also measures to deal with the 
consequences of terrorism. Measures taken by states must comply with, amongst other things, 
international human rights law and international refugee law. Measures must be executed with 
respect for the Charter of the United Nations and the purposes and principles of the United 
Nations. It is furthermore not allowed to disregard individuals’ rights and freedoms in the 
process of preventing terrorism. Thus, the thesis examines the conflict between states measures 
and individuals’ fundamental freedoms.  
 
Individuals’ rights analysed in the thesis are the right to freedom of association and the right to 
protection as a refugee. Freedom of association means that everyone has the right to peaceful 
assembly and association. Since it only protects democratic and peaceful associations, the thesis 
concludes that participation and collaboration in terrorist organisations do not fall within the 
scope of freedom of association. Thus, freedom of association established in the Swedish 
Constitution and the proposed criminalisation of membership in terrorist organisations do not 
come in conflict with each other. The right to protection as a refugee is applicable to anyone 
who is outside their country of origin, because they feel well-founded fear of being persecuted 
because of race, religion, nationality, gender, sexual orientation or membership of a particular 
social or political group. Membership in terrorist organisations has recently been criminalised 
in almost all EU Member States. It has also been established, by the European Court of Justice, 
that it is a legitimate ground for exclusion of protection. While the Swedish Migration Courts 
have ruled differently on the exclusion clauses regarding membership in terrorist organisations, 
the proposed criminalisation will certainly generate more exclusions clauses. The main 
indication must be an assessment of the prerequisite responsibility, to be able to apply exclusion 
clauses.  
 
 
 
 
 
 
 
 
Keywords: terrorism, counter-terrorism, membership in terrorist organisations, participation 
in terrorist organisations, states obligations, freedom of association, right to protection as a 
refugee



 
 

TABLE OF CONTENT 
LIST OF ABBREVIATIONS 

PART I: INTRODUCTION .......................................................................................................................... 1 
1.1 BACKGROUND ................................................................................................................................... 1 
1.2 PURPOSE AND RESEARCH QUESTIONS ....................................................................................... 3 
1.3 DELIMITATIONS ................................................................................................................................ 3 
1.4 METHOD AND MATERIAL .............................................................................................................. 4 
1.5 ETHICAL CONSIDERATION ............................................................................................................ 6 
1.6 STRUCTURE ........................................................................................................................................ 6 

PART II: INTERNATIONAL LAW AND TERRORISM ........................................................................ 7 
2.1 INTRODUCTION ................................................................................................................................. 7 

2.1.1 UN Definition of Terrorism ........................................................................................................... 7 
2.1.2 EU Definition of Terrorism ........................................................................................................... 8 
2.1.3 Violent Extremism .......................................................................................................................... 9 

2.2 TERRORIST ORGANISATIONS ...................................................................................................... 10 
2.2.1 Examples of Terrorist Organisations .......................................................................................... 11 

2.2.1.1 Hamas .................................................................................................................................. 11 
2.2.1.2 Al-Qaeda .............................................................................................................................. 13 
2.2.1.3 The Islamic State .................................................................................................................. 14 

2.3 STATES’ OBLIGATIONS TO COMBAT TERRORISM ................................................................. 15 
2.3.1 UN Resolutions ............................................................................................................................ 15 
2.3.2 EU Directive ................................................................................................................................ 17 

2.4 SUMMARY ........................................................................................................................................ 17 

PART III: COMBATING TERRORISM IN SWEDEN .......................................................................... 19 
3.1 INTRODUCTION ............................................................................................................................... 19 

3.1.1 Swedish Definition of Terrorism .................................................................................................. 19 
3.2 SWEDEN’S ANTI-TERRORISM LEGISLATION ........................................................................... 20 

3.2.1 Act 2003:148 on Criminal Responsibility for Terrorist Offences ............................................... 20 
3.2.2 Act 2010:299 on Criminal Responsibility for Public Provocation, Recruitment and Training .. 21 

3.3 WHAT CONSTITUTES MEMBERSHIP? ........................................................................................ 24 

PART IV: INDIVIDUALS’ RIGHTS AND FREEDOMS ....................................................................... 27 
4.1 INTRODUCTION ............................................................................................................................... 27 
4.2 RIGHT TO FREEDOM OF ASSOCIATION .................................................................................... 27 

4.2.1 International ................................................................................................................................ 27 
4.2.1.1 Limitations on Freedom of Association ............................................................................... 28 

4.2.2 Sweden ......................................................................................................................................... 30 
4.3 RIGHT TO PROTECTION AS A REFUGEE ................................................................................... 31 

4.3.1 International ................................................................................................................................ 31 
4.3.2 Sweden ......................................................................................................................................... 32 
4.3.3 Exclusion from International Protection ..................................................................................... 33 

4.3.3.1 UN and EU ........................................................................................................................... 33 
4.3.3.2 Sweden .................................................................................................................................. 36 

4.4 SUMMARY ........................................................................................................................................ 38 

PART V: ANALYSIS .................................................................................................................................. 39 
5.1.1 What are the criteria for determining acts of terrorism and terrorist organisations? ................ 39 
5.1.2 What are state obligations to combat terrorism? ........................................................................ 39 
5.1.3 What is the extent of individuals’ human rights law in relation to membership in terrorist 
organisations? ...................................................................................................................................... 41 
5.1.4 What is the appropriate balance between counter-terrorism and respecting individuals’ human 
rights, in relation to criminalising membership in terrorist organisations? ........................................ 42 

PART VI: CONCLUSION .......................................................................................................................... 44 

REFERENCES ............................................................................................................................................. 45 
 



 
 

LIST OF ABBREVIATIONS 

COE                                                    Council of Europe 

ECHR                                                  European Convention on Human Rights 

ECtHR                                                 European Court of Human Rights 

ECJ                                                      European Court of Justice 

EU                                                       European Union  

ICJ Statute                                           Statute of the International Court of Justice  

Islamic State                                        Islamic State of Iraq and Syria/Daesh 

Old Qualification Directive                 Directive 2004/83/EC of 29 April 2004 

Refugee Convention                            Convention Relating to the Status of Refugees 

PKK                                                     Kurdistan Workers’ Party  

Qualification Directive                        Directive 2011/95/EU of 13 December 2011 

UN                                                       United Nations 

UN Charter                                          Charter of the United Nations  

   UNGA                                                 United Nations General Assembly 

   UNSC                                                  United Nations Security Council 

   US                                                        United States 

 



 1 

PART I: INTRODUCTION 

1.1 BACKGROUND 
 
According to Article 1 (1) of the Charter of the United Nations (UN Charter), one of the 
purposes and principles of the United Nations (UN) are: “to maintain international peace and 
security, and to that end: to take effective collective measures for the prevention and removal 
of threats to the peace […]”.1 All Member States are legally bound by the UN Charter and have 
an obligation to prevent threat and to maintain peace. The UN and European Union (EU) have 
multiple times, especially after the terrorist attack 11 September 2001, established that terrorism 
is one of the most serious threats to mankind.2  
 
International organisations and states are constantly working towards effective mechanisms to 
combat the growing threat of terrorism.3 International law contains several different areas; 
general international law, international human rights, international refugee law, international 
criminal law and so on. States have an obligation to take necessary measures against terrorism, 
according to the legal instrument the state have ratified under certain of these regimes. At the 
same time, states have an obligation to maintain individuals’ human rights and the rule of law. 
On the one hand, terrorism may cause death and serious body injuries to innocent individuals’ 
which constitute major responsibility on states to prevent terrorist attacks and protect their 
citizens. On the other hand, state must accomplish this task without violating individuals’ 
fundamental freedoms. Hence, different situations can make these legal areas clash since they 
all contain different rules that are adjusted for their advantage.  
 
According to a report from the Swedish National Centre for Terrorist Threat Assessment, the 
Al-Qaeda and the Islamic State of Iraq and Syria (the Islamic State) are the terrorist 
organisations that have inspired Swedish citizens the most.4 The inspiration is especially big 
amongst those who do not have the ability to travel to countries where the organisations 
operates, but are willing to act in the name of Al-Qaeda and the Islamic State in the Western 
World. However, a lot of people do have the ability to travel to countries where terrorist 
organisations have established themselves. According to the Swedish Government and the 
Swedish Security Service, foreign terrorist fighter from Sweden go to Iraq and Syria to join 
terrorist organisations like the Islamic State and the Jabhat Al-Nusra.5  

                                                
1 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI.  
2 UNSC Res 2178 on Threats to International Peace and Security caused by Foreign Terrorist Fighters (24 
September 2014) UN Doc S/RES/2178, pt. 1.  
3 E.g. UN, EU, Council of Europe, North Atlantic Treaty Organisation, Interpol, Europol etc.  
4 Swedish National Centre for Terrorist Threat Assessment, ‘An assessment of the terror threat against Sweden 
2016’ (2016) 
<http://www.sakerhetspolisen.se/download/18.1beef5fc14cb83963e72ce6/1467288385347/NCT_Helarsbedomni
ng_2016.pdf > Accessed 9 October 2017, p. 1. Also called ISIL (Islamic State of Iraq and the Levant) and 
Daesh.  
5 Swedish National Centre for Terrorist Threat Assessment, ‘An assessment of the terror threat against Sweden 
2017’ 
<http://www.sakerhetspolisen.se/download/18.1beef5fc14cb83963e73383/1484663040490/NCT_Helarsbedomn
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Membership in terrorist organisations is not unlawful according to Swedish law. However, it is 
illegal in Norway and in all EU Member States, except for Denmark.6 After the Swedish 
Government decided to appoint an investigator to review criminalisation of membership, a 
legislative proposal was presented in December 2017. It suggested that Sweden’s anti-terrorist 
legislation should consist of criminalisation of participation and collaboration in terrorist 
organisations.7 However, one of the biggest obstacles for criminalisation of membership in 
terrorist organisations is the right to freedom of association, which is established in the Swedish 
Constitution. It states that everyone has the right to peaceful assembly and association with 
others.8 States obligations to take necessary measures to fight terrorism and individuals’ rights 
to join associations may collide. The right to freedom of association is also established in 
Article 11 of the European Convention on Human Rights (ECHR).9  
 
War is an ongoing problem in different parts of the Middle East. Armed forces like Peshmerga 
of Kurdistan, Iraqi Armed Forces and Free Syrian Army work together to fight terrorist 
organisations establishment in the Middle East, but they also fight against each other for several 
different political reasons. The consequence of this is war crimes, terrorist attacks and families 
forced to leave their homes. The flow of refugees travelling to Sweden seeking asylum has been 
big the last couple of years. Syria, Iraq and Afghanistan are the countries where most refugees 
have fled from to Sweden.10 In 2016, 71 571 people received asylum in Sweden, contrary to 
2012 before the refugee crisis began, when only 17 405 received asylum.11 Since many refugees 
have entered Sweden and other Member States of the EU, the risk of potential terrorists entering 
have also increased. Whatever individuals’ ideological beliefs and intentions may be, anyone 
who is qualified as a refugee according to Article 1 (A) (2) of the 1951 UN Convention and 
Protocol relating to the Status of Refugees (Refugee Convention) has right to international 
protection.12 In brief, the thesis therefore analyses the balance between states obligations under 
counter-terrorism and individuals’ enjoyment of their fundamental freedoms. As stated by the 

                                                
ing_2017.pdf> Accessed 9 October 2017, p. 1. Jabhat Al-Nusra is a terrorist organisation fighting against Bashar 
al-Assad’s regime in Syria. The organisation has been told to be the most effective rebel group in Syria. Also 
called Al-Nusra Front and Jabhat Fatah al-Sham. (Christophe Paulussen and Eva Entenmann, ‘Addressing 
Europe’s Foreign Fighter Issue’ [2014] Security and Human Rights 25, 87). Islamic State; see part 2.3.1.3 of the 
thesis.  
6 Ds 2017:62, Criminal Responsibility for Participation in Terrorist Organisations (Sw. Ett särskilt straffansvar 
för deltagande i en terroristorganisation), p. 81. E.g. the Norwegian Penal Code (Straffeloven) and the German 
Penal Code (Strafgezetsbuch).  
7 ibid, p. 95 and 118.  
8 The Instrument of Government (Kungörelse (1974:152) om beslutad ny regeringsform), Ch. 2, Sec. 1 (5).  
9 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 
Rights, as amended) (1950).  
10 Swedish Migration Agency, ’Asylum seekers to Sweden 2000-2016’ 
<https://www.migrationsverket.se/download/18.585fa5be158ee6bf362fd2/1485556063045/Asyls%C3%B6kand
e+till+Sverige+2000-2016.pdf> Accessed 21 September 2017.  
11 Swedish Migration Agency, ’Granted residence permits 2009-2016’  
<https://www.migrationsverket.se/download/18.585fa5be158ee6bf362fd0/1485556063035/Beviljade+uppeh%C
3%A5llstillst%C3%A5nd+2009-2016.pdf> Accessed 9 October 2017. 
12 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22  
April 1954) 189 UNTS 137.   
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Council of Europe (COE): “states are under the obligation to take the measures needed to 
protect the fundamental rights of everyone within their jurisdiction against terrorist acts.”13  
 
1.2 PURPOSE AND RESEARCH QUESTIONS    
 
The aim of the thesis is to analyse membership in terrorist organisations, and the conflict that 
may appear between individuals’ human rights and state obligations to take necessary measures 
against terrorism. The thesis firstly focuses on international law in relation to terrorism and 
states obligations under international law. Moreover, it examines Sweden’s approach to combat 
terrorism. A couple of essential terms will be clarified to answer the thesis research questions: 
terrorism, terrorist organisation and what membership, participation and collaboration means. 
The thesis covers a short presentation of violent extremism, since it goes hand in hand with the 
definition of terrorism. Secondly, the thesis examines individuals’ fundamental freedoms, 
specifically; the right to freedom of association and the right to protection as a refugee. The 
purpose is to review the conditions that must be satisfied in order to enjoy the rights. 
Accordingly, the aim is to understand when they may be restricted. The right to freedom of 
association and the right to protection as a refugee are both guaranteed under international and 
under Swedish law. The thesis therefore examines both areas. Lastly, the thesis analyses the 
above-mentioned issues, with membership in terrorist organisations as a basis. In its entirety, 
the purpose of the thesis is to understand how it is possible for states to balance their obligations, 
with individuals’ fundamental freedoms in the context of being a member of a classified 
terrorist organisation. The thesis will answer the following questions: 
 

- What are the criteria for determining acts of terrorism and terrorist organisations? 
 

- What are state obligations to combat terrorism?  
 

- What is the extent of individuals’ human rights law in relation to membership in 
terrorist organisations? 

 
- What is the appropriate balance between counter-terrorism and respecting 

individuals’ human rights, in relation to criminalising membership in terrorist 
organisations?  

 
1.3 DELIMITATIONS 
 
The subject will be analysed from two different perspectives; the states perspective and the 
individuals’ perspective. The relationship between counter-terrorism and human rights is an 
issue that is frequently discussed, mainly because the balance between them two can be hard to 
establish. However, there are numerous human rights that are significant to review in relation 
                                                
13 Council of Europe: Committee of Ministers ‘Guidelines on Human Rights and the Fight against Terrorism’ 
(Adopted by the Committee of Ministers on 11 July 2002 at the 804th meeting of the Ministers' Deputies) 
<http://www.un.org/en/sc/ctc/specialmeetings/2011/docs/coe/coe-rights_guidelines_en.pdf> Accessed 19 
December 2017.  
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to terrorism. The thesis focuses on the right to freedom of association and the right to protection 
as a refugee. The right to freedom of association must be included in a thesis on the 
unlawfulness of membership in terrorist organisations, since it has been explained as protecting 
terrorist organisations from their inhumane crimes. The ECHR will be applied when analysing 
the right to freedom of association. Accordingly, the right to protection as a refugee is part of 
the thesis to understand how membership in terrorist organisations may affect the right. An 
analysis concerning when it may be enjoyed and restricted is provided. All other human rights 
are excluded. The Refugee Convention is the main legal instrument on international refugee 
law, hence it will be applied when discussing the right to protection as a refugee. The thesis 
includes a small presentation of legislation from other countries that criminalises membership 
in terrorist organisations. To clarify, these are only examples and not comparisons.  
 
Only membership in terrorist organisations and other similar crimes related to the issue will be 
examined in connection to the two fundamental rights mentioned above. All other terrorist 
activities are excluded from the thesis. Even though financial terrorism crimes are often 
explained as participation in activities of terrorist organisations, it is a considerable discussion 
that deserves its own thesis. This thesis will therefore not focus on the Swedish Act 2002:444 
on Criminal Responsibility for the Financing of Particularly Serious Crimes in some cases.14 
Financials crimes in relation to terrorism is only mentioned shortly when giving examples of 
different terrorist offences. Additionally, the thesis does not discuss Article 15 ECHR on states 
allowed to take measures derogating from its obligations under ECHR.  
 
There are many different terrorist organisations with various ideologically purposes. The thesis 
does not provide a limitation on what kind of terrorist organisation that are included in the 
analysis. Nevertheless, the Islamic State is frequently used as an example since it is the terrorist 
organisations that has targeted Sweden and other EU Member States recently. The Al-Qaeda 
has, unfortunately, established a big part of the history and development of terrorism in the 
Middle East and the Western World. Hence, a short presentation of the organisation is included.  
 
1.4 METHOD AND MATERIAL 
 
The method chosen for this thesis is the legal dogmatic method, also known as the traditional 
legal method. The method sets the basis for how information and analysis provided in the thesis 
is supposed to be interpreted. However, it can be difficult to explain the exact nature of the legal 
dogmatic method. A dogmatic thesis is defined as a thesis written within a determined frame. 
The frame is established by legal sources with the aim of determining the content of generally 
accepted sources of law.15 Sources of law must be analysed in depth for the legal dogmatic 
method to be applied correctly. The analysis is necessary for the law to be applied in the relevant 
legal area.16 The thesis is formulated according to public international law, thus generally 

                                                
14 Act on Criminal Responsibility for the Financing of Particularly Serious Crimes in some cases (Lag 
(2002:444) om straff för finansiering av särskilt allvarlig brottslighet i vissa fall). 
15 Claes Sandgren, ‘Är Rättsdogmatisken Dogmatisk?’ [2008] Tidsskrift for Rettsvitenskap, 648, 648-649.  
16 F Korling and M Zamboni, Juridisk Metodlära, (Studentlitteratur AB 2013, Lund) 21, 23, 24.  
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accepted legal sources follow Article 38 in the Statute of the International Court of Justice (ICJ 
Statute).17 Article 38 of the ICJ Statute provide the following to be generally accepted sources 
of international law; international conventions, international customs, general principles of law 
recognised by civilised nations, judicial decisions and teachings from high qualified 
publicists.18 The two last-mentioned sources are secondary sources.  
 
The primary sources used in the thesis are international treaties, UN Resolutions, EU Directives 
Regulations and Decisions. Treaties have been chosen since they are international agreements 
between states, governed by international law.19 They are binding upon the contracting states 
and put an obligation to tackle international issues. All UN Security Council (UNSC) 
Resolutions are binding upon the Member States of the UN, however not the UN General 
Assembly (UNGA) Resolutions.20 EU directives are legislative, binding acts that provide a goal 
in which all EU Member States must achieve. Member States have the freedom to individually 
decide which measure is the most effective for their country, to achieve the goal. EU regulations 
are also binding and directly applicable, as well as EU decisions which are binding upon those 
whom it address.21 Since the thesis includes an analysis of Sweden’s legislation, legal acts on 
terrorism, the right to freedom of association and the right to protection as a refugee will be 
included as primary sources. Case law will in depth be examined to understand how the law is 
exercised. Both international case law from the European Court of Justice (ECJ) and the 
European Court on Human Rights (ECtHR) will be included, as well as national case law from 
different Swedish Courts.22  
 
Obligations arising from soft law has been explained as “simply not law at all”.23 Soft law are 
non-binding to states and do not have any legal force. Examples are non-binding resolutions, 
declarations, opinions and guidelines. Even though they have no legal force, soft law documents 
have become more recognised and accepted within international law.24 Soft law used in this 
thesis are the UNHCR Guidelines, Council of Europe Guidelines and UN General Assembly 
documents. All in all, the thesis emanates from de lege lata. To be able to pursue the aim and 
to answer the research questions, the thesis concludes arguments de lege frenda. 
 
Additionally, membership in terrorist organisations do not mean the same as in democratic 
organisations. There are no membership-cards nor membership lists to use as evidence. 

                                                
17 Statute of the International Court of Justice (adopted 24 October 1945). 
18 ICJ Statute, Art. 38.  
19 Vienna Convention on the Law of Treaties (adopted 23 May 1968, entered into force 27 January 1980) UNTS 
Volume No. 1155 (p. 331), Art. 2 (1) (A).  
20 UN Charter, Art. 10 and 14.  
21 Consolidated version of the Treaty on the Functioning of the European Union [2008] OJ C 202, Art. 288.  
22 The District Court (Tingsrätt), the Court of Appeal (Hovrätt), the Supreme Court (Högsta Domstolen), the 
Migration Court (Migrationsdomstolen) and the Migration Court of Appeal (Migrationsöverdomstolen).  
23 Andrew T. Guzman and Timothy L. Meyer ‘International Soft Law’ [2010] Journal of Legal Analysis, 171, 
172.   
24 Bryan H. Druzin, ‘Why Does Soft Law Have any Power Anyway?’ [2016] Asian Journal of International Law, 
361, 362.  
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Conviction is based on activities that may constitute membership, thus the thesis uses the term 
membership as a generic term which includes participation and collaboration.  
 
1.5 ETHICAL CONSIDERATION 
 
Terrorism is a sensitive issue that must be approached with respect. The last couple of years 
has been frightening for Europe, because of the amount of unexpected terrorist attacks. These 
incidents have affected many innocent civilians. To address the serious controversy that 
terrorism is, names and personal information will be kept confidential concerning the national 
terrorism judgements. International judgements from the ECJ and the ECtHR have been 
recognised in a bigger extent. Thus, the applicants’ names may be mentioned in the references 
and in the footnotes.  
 
1.6 STRUCTURE 
 
The thesis is divided into six different chapters. Part I is an overall introduction to the thesis. It 
provides a short background on states obligations to combat terrorism, individuals’ fundamental 
freedoms and the European refugee crisis. Continually, the introduction explains the purpose 
of the thesis and presents the research questions. It ends with delimitations and a presentation 
of the method and material that will be used to achieve the purpose.  
 
Part II focuses on international law in relation to terrorism. It begins with analysis of the 
definition of terrorism with the UN, EU and Council of Europe. Continually, the thesis explains 
the essence of terrorist organisations and how states may submit a request to include a terrorist 
organisation on the UN and EU terrorist lists. Hamas, Al-Qaeda and the Islamic State are 
examples of terrorist organisations presented in the thesis. This part lastly deals with state 
obligations under international law.  
 
Part III evaluates Sweden’s approach towards counter-terrorism. It discusses the Swedish 
definition of terrorism, Sweden’s anti-terrorism legislation and what activities that may 
constitute membership. When analysing the essence of membership, a discussion surrounding 
the proposed bill on participation and collaboration is provided. Examples from other states 
legal systems are included.  
 
Part IV analyses individuals’ fundamental freedoms; the right to freedom of association and the 
right to protection as a refugee. It addresses the conditions for enjoyment and when they may 
be lawfully restricted by states. Case-law from the ECJ, ECtHR and Swedish Courts are 
included to provide a broad visual field of the rights.   
 
Part V analyses the discussions from the previous chapters, with the thesis research questions 
as a base. The thesis ends with Part VI, providing concluding remarks.  
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PART II: INTERNATIONAL LAW AND TERRORISM 

2.1 INTRODUCTION 
 
There is no universally agreed definition of the term terrorism. States have, since 11 September 
2001, created their own definitions with support from international organisation attempting to 
describe what it is. Part II focuses on explaining the terms terrorist offence, terrorist 
organisation and violent extremism. Defining terrorism is necessary in order to acknowledge 
what kind of obligations states indeed have. It is also important for categorisation of terrorist 
organisations. Lack of clarity or absence of definition may make this process difficult.25 It also 
leaves a broad space for interpretation which can lead to risk of states interpreting the term to 
their advantage. A clear definition equals the correct use of the rule of law. Categorisation of 
an organisation as a terrorist organisation is explained, as well as a brief insight to the 
organisations Hamas, Al-Qaeda and the Islamic State. Part II concludes by summarising states 
obligations to combat terrorism under international law.   
 
2.1.1 UN Definition of Terrorism 
 
Prior to 1985, the UN Security Council refrained from using the term terrorism. Attacks in 
present-day that constitute terrorism was at that time explained within the legal framework of, 
e.g. the use of force.26 UNSC Resolution 1373 was created after the terrorist attacks 11 
September 2001. It reaffirmed that international terrorism constitutes a threat to international 
peace and security.27 It also decided to impose several different obligations towards states, 
however without contributing any definition of terrorism. UNSC Resolution 1566 was the first 
document to explain it. It recalls that terrorism is: 
 

Criminal acts, including against civilians, committed with the intent to cause 
death or serious bodily injury, or taking of hostages, with the purpose to 
provoke a state of terror in the general public or in a group of persons or 
particular persons, intimidate a population or compel a government or an 
international organization to do or to abstain from doing any act, which 
constitute offences within the scope of and as defined in the international 
conventions and protocols relating to terrorism […].28 

 
To be noted, the definition does not require criminal acts executed with a political motive.29 
Kidnapping and hostage-taking by terrorist organisations are also an act of terrorism. Member 
                                                
25 Ben Saul, ‘Definition of Terrorism in the UN Security Council: 1985-2004’ [2005] Chinese Journal of 
International Law 4, 141, p. 158.  
26 ibid, p. 143-144.  
27 UNSC Res 1373 on Threats to International Peace and Security caused by Terrorist Attacks (28 September 
2001) UN Doc S/RES/1373 (UNSC Res 1373), p. 1, pt. 7. 
28 UNSC Res 1566 on Threats to International Peace and Security Caused by Terrorism (8 October 2014) UN 
Doc S/RES/1566 (UNSC Res 1566), p. 2, pt. 3.  
29 Ben Saul, ‘Definition of Terrorism in the UN Security Council: 1985-2004’ [2005] Chinese Journal of 
International Law 4, 141, p. 165.  
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States must implement preventative measures and safely release hostages taken by terrorist 
organisations. This means that no payment or political compromise with terrorist organisations 
can be involved in the release of hostages.30 The definition of terrorism includes transnational 
organised crimes, which includes trafficking of persons, of weapons, of drugs and of artefacts. 
Unlawful trade of natural resources in form of gold and other precious metal by terrorist 
organisation is also an act of terrorism. The consequences of terrorist attacks are explained as 
causing numerous causalities, systematic and gross abuse of human rights and violations of 
humanitarian law.31 
 
2.1.2 EU Definition of Terrorism 
 
EU Directive 2017/541 of 15 March 2017 on combating terrorism (Directive 2017/541) defines 
the term terrorist offence.32 Article 3 of Directive 2017/541 states that it is an act which 
seriously damages a country or an international organisation. The aim of the act is to frighten a 
population, compel a government or an international organisation and destroy the political, 
constitutional, economic or social structure of a country or international organisation. Destroy 
in this sense means attacks on a person which may cause death and attacks on a person’s 
physical integrity. It also includes kidnapping, hostage-taking, destruction of a government, 
seizure of an aircraft or ship, any involvement in weapons or explosives, release of dangerous 
substance, causing fires and explosions, interfering in the fundamental natural resources and 
illegal system interference. The threat of any of these acts is included in the definition.33 Article 
4 of Directive 2017/541 criminalises offences relating to a terrorist organisation. These consists 
of public provocation to commit a terrorist act,34 recruitment,35 providing and receiving training 
for terrorism,36 organising travels or travelling for terrorism,37 financing38 and other related 
terrorist activities. Other related activities are theft and extortion in relation to committing any 
of the acts provided in Article 3 of the Directive. Additionally, creating and using false 
documents is also included under other related activities.39 The Council of Europe Convention 
on the Prevention of Terrorism defines act of terrorism the same as the EU.40   

                                                
30 UNSC Res 2133 on Threats to International Peace and Security caused by Terrorist Attacks (27 January 2014) 
UN Doc S/RES/2133 (UNSC Res 2133), p. 1, pt. 7.  
31 UNSC Res 2368 on Threats to International Peace and Security caused by Terrorist Attacks (20 July 2017) 
UN Doc S/RES/2368 (UNSC Res 2368), p. 3, pt. 1 and p. 4 pt. 3.  
32 European Parliament and the Council Directive 2017/541 on Combating Terrorism and replacing Council 
Framework Decision 2002/475/JHA and amending Council Decision 2005/671/JHA [2017] OJ L 88 (Directive 
2017/541 on Combating Terrorism). 
33 ibid, Art. 3 (1) and (2).  
34 ibid, Art. 5.  
35 ibid, Art. 6.  
36 ibid, Art. 7 and 8.  
37 ibid, Art. 9 and 10.  
38 ibid, Art. 11.  
39 ibid, Art. 12.  
40 Council of Europe Convention on the Prevention of Terrorism (adopted 16 May 2005, entered into force 1 
June 2007) ETS No. 196. See appendix: “Recalling that acts of terrorism have the purpose by their nature or 
context to seriously intimidate a population or unduly compel a government or an international organisation to 
perform or abstain from performing any act or seriously destabilise or destroy the fundamental political, 



 9 

2.1.3 Violent Extremism 
 
The term violent extremism is generally associated with terrorism. It is of particular concern to 
understand the definition of violent extremism and how it differs from the definition of 
terrorism. UNSC Resolution 2178 includes a separate part on countering violent extremism in 
order to prevent terrorism. 41 It is explained as:42 
 

[…] violent extremism, which can be conducive to terrorism, including 
preventing radicalization, recruitment, and mobilization of individuals into 
terrorist groups and becoming foreign terrorist fighters.43   

 
UNSC Resolution 2178 encourages Member States to take national measures, namely to 
involve local communities and non-governmental actors to work against the development of 
violent extremism that can be conductive to terrorist acts. This shall be done by giving 
opportunities and empower, amongst others, youths, women and families.44 Member States 
shall also decrease the risk of radicalisation and implement non-violent alternatives for 
prevention of conflicts.45 Moreover, the Resolution does not define violent extremism any 
further than the explanation above. Noted in the Plan Action to Prevent Violent Extremism (the 
Action), violent extremism does not have a clear definition.46 It is however explained as 
undermining human rights, international peace, international security and the purpose and 
principles of the UN. Violent extremism prevents sustainable development and the promotion 
of the rule of law.47 Furthermore, the Action also point out that violent extremism is not 
restrictive to a certain religion, nationality, ethnic group or system of belief.48  
 
The Swedish Government divided the definition of violent extremism into ‘violent’ and 
‘extremism’, in a report on the current situation and tendencies on violent extremism in Sweden.  
Violent is described as something that accepts the use of violence and supports ideologically 
motivated use of violence to promote an opinion. It also includes a person who supports use of 
violence, even though the person does not use violence him- or herself.49 According to the 
Swedish Security Service, extremism is used to explain individuals’ and ideologies that does 
not accept the democratic state. Extremism is found both in religion and politics. However, in 

                                                
constitutional, economic or social structures of a country or an international organisation.” 39 states have ratified 
the Convention.  
41 UNSC Res 2178 on Threats to International Peace and Security caused by Foreign Terrorist Fighters (24 
September 2014) UN Doc S/RES/2178 (UNSC Res 2178). 
42 ibid, pt. 1.  
43 ibid, pt. 15.  
44 ibid, pt. 16.  
45 ibid, pt. 19. 
46 United Nations General Assembly, ‘The Plan Action to Prevent Violent Extremism’ (2015) 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=A/70/674>.  
47 ibid, p. 12.  
48 ibid, p. 1 and 2.  
49 Ds 2014:4, Violent Extremism in Sweden – now and tendencies (Sw. Våldsbejakande extremism i Sverige – 
nuläge och tendenser), p. 20.   
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this thesis, extremism is related to organisations, groups or individuals that are willing to use 
threat and violence to accomplish their goal.50 
 
2.2 TERRORIST ORGANISATIONS 
 
A universal definition of what a terrorist organisation is has not been established, not 
internationally nor nationally. There is however a common understanding among states and 
international organisations what the difference between peaceful organisations and terrorist 
organisations are. According to Directive 2017/54151, terrorist organisations are explained as:  
 

A structured group of more than two persons, established for a period of time 
and acting in concert to commit terrorist offences; ‘structured group’ means 
a group that is not randomly formed for the immediate commission of an 
offence and that does not need to have formally defined roles for its members, 
continuity of its membership or a developed structure. 52 

 
Terrorist organisations are like most established organisation, irrespective of the goal of the 
organisation. Measures to take collective decisions and specific roles for the members exist in 
terrorist organisations as well. There are one or several recognised leaders and the organisation 
has a common goal to be achieved by their members.53 Furthermore, the UN has created a list 
called the ‘ISIL (Da'esh) & Al-Qaida Sanctions List’.54 The list is based on UNSC Resolution 
236855 and Guidelines of the Committee pursuant to Resolutions 1267, 1989 and 2253 
concerning the Islamic State, Al-Qaida and associated individuals, groups undertakings and 
entities.56 A Member State can request to include individuals, groups or undertakings and 
entities to the ISIL (Da'esh) & Al-Qaida Sanctions List. To do this, the Member States must fill 
in a specific form with information about the individual, group or undertaking and entity they 
want to put on the list. The UN encourages Member States to reach out to the individuals’ or 
groups state of residence to collect additional information about them. The Security Council 
Committee, stated in Section 6 of the Guidelines, approves or disapproves requests from 
Member States. It is also possible for Member States to request a delisting of individuals, groups 
or undertakings and entities.57 Three different measures will be taken against individuals, 
groups or undertakings and entities included on the list. Firstly, all funds, financial assets and 
economic resources will be frozen without delay. This includes funds derived from property 

                                                
50 Ds 2014:4, Violent Extremism in Sweden – now and tendencies (Sw. Våldsbejakande extremism i Sverige – 
nuläge och tendenser), p. 21.  
51 Directive 2017/541 on Combating Terrorism. 
52 ibid, Art. 2 (3).  
53 Rohan Gunaratna & Aviv Oreg, ‘Al Qaeda's Organizational Structure and its Evolution’ [2010] Studies in 
Conflict and Terrorism, 1043, p. 1044.  
54 United Nations Security Council, ‘ISIL (Da'esh) & Al-Qaida Sanctions List’, Res. 1267/1989/2253 List, 18 
December 2017. 
55 UNSC Res 2368. 
56 United Nations Security Council, ‘Guidelines of the Committee for the Conduct of its Work. The ISIL 
(Da’esh) and Al-Qaida Sanctions Committee’, 23 December 2016. 
57 ibid, p. 4, pt. 6.  
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and individuals acting on behalf of the individual or group on the list. Secondly, Member States 
shall impose a travel ban, preventing entry and transit through their State. However, this is not 
applicable if the entry or transit is crucial for a judicial process. The last measures concerns 
arms embargo, which means that all direct or indirect supply, sale or transfer of weapons, 
ammunition, military vehicle, paramilitary equipment and related material shall be prevented.58  
 
EU has created two different lists. The first list includes individuals’, groups and entities that 
are non-EU individuals’ or entities. These are subject to both freezing of funds and financial 
assets, as well as enhanced measures concerning police and judicial cooperation in criminal 
matters.59 The second list includes individuals’, groups and entities within the EU. These are 
only subject to enhanced measures concerning police and judicial cooperation in criminal 
matters.60 Member States and third states have the possibility to request for listing and delisting. 
As within the UN, the EU has different conditions for the listing of individuals’, groups and 
entities. These are established in Common Position 2001/931 of 27 December 2001 on the 
application of specific measures to combat terrorism (Common Position 2001/931).61 The 
Council approves or disapproves the requests.  
 
2.2.1 Examples of Terrorist Organisations 
 
2.2.1.1 Hamas 
 
The process of including terrorist organisations on the lists of the UN and EU may seem clear 
and distinct. Hamas v Council of the European Union display the practical difficult of it. Hamas 
is an Islamic, Sunni-based, Palestinian terrorist organisation. Some claim that Hamas is an 
organisation with a harmless, political motive, while others are clear with the fact that it is 
nothing but a violent and extreme terrorist organisation. Like many supporters of Hamas, 
President Recep Tayyip Erdogan of Turkey reasoned:  
 

I don’t see Hamas as a terror organisation. Hamas is a political party. And it 
is an organisation. It is a resistance movement trying to protect its country 
under occupation. So, we should not mix terrorist organisations with such an 
organisation.62 

 
                                                
58 UNSC Res 2368, p. 7, pt. 1.  
59 Council Decision (CFSP) 2017/1426 of 4 August 2017 updating the list of persons, groups and entities subject 
to Articles 2, 3 and 4 of Common Position 2001/931/CFSP on the application of specific measures to combat 
terrorism, and repealing Decision (CFSP) 2017/154 [2017] OJ L 204/95. 
60 Council Common Position 2009/468/CFSP of 15 June 2009 updating Common Position 2001/931/CFSP on 
the application of specific measures to combat terrorism and repealing Common Position 2009/67/CFSP [2009] 
OJ L 151/45. 
61 Council Common Position 2001/931/CFSP of 27 December 2001 on the application of specific measures to 
combat terrorism [2001] OJ L 344.  
62 Charlie Rose, ’Prime Minister of Turkey, Recep Tayyip Erdoğan, speaks with Charlie about the country's 
relationships with the U.S. and Israel as well as his support of secularism in the Middle East’ 
<https://charlierose.com/videos/13770> Accessed 17 October 2017. This Statement was made in an interview 
with Charlie Rose. Recep Tayyip Erdogan was Prime Minister at the time.  
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Whatever persons or states opinions may be, Hamas has since 2003 been included on the EU 
terrorist list. According to Article 2 of Common Position 2001/931, individuals’, groups and 
entities included on the list shall have their funds, financial assets and economical resources 
frozen. To ensure that the list is updated, it shall be examined every six months. In July 2010, 
the Council adopted Decision 2010/386/CFSP, updating the EU terrorist list.63 They also 
published a ‘notice for attention’ (notice) in the Official Journal of the European Union of the 
individuals, groups and entities on the list.64 Hamas was still included.65 Several times between 
2010 and 2014 did the Council updated the list and continued to keep Hamas on the list.66 
Hamas made a request in 2014 to the General Court: “annul, in so far as they concern the 
applicant, the notice of July 2010 and the Council measures of July 2010 to July 2014.”67 
Concerning the annulment of the notice of July 2010, the General Court explained that the 
notice did not have any legal effect that was binding and could therefore not be challenged. The 
notice published in the Official Journal of the European Union had the desire to inform 
individuals, groups and entities whose funds were frozen to ask for help from their national 
authorities, to get access to the frozen funds if necessary. The notice also gave the individuals, 
groups and entities the right to challenge their continuing inclusion on the list and to bring an 
action before the ECJ.68 Hamas also requested to annul the Council measures of July 2010 to 
July 2014. The Council did, amongst other things, rely on information from the press to argue 
that Hamas should be included on the list.69 It is however stated in Common Position 2001/931 
that:  
 

The list in the Annex shall be drawn up on the basis of precise information or 
material in the relevant file which indicates that a decision has been taken by 
a competent authority in respect of the persons, groups and entities concerned, 
irrespective of whether it concerns the instigation of investigations or 
prosecution for a terrorist act, an attempt to perpetrate, participate in or 
facilitate such an act based on serious and credible evidence or clues, or 
condemnation for such deeds.70 

 
As stated, to argue that an organisation should be included on the list, information from the 
press is not factual basis. Information must instead be obtained from national authorities that 

                                                
63 Council Decision 2010/386/CFSP of 12 July 2010 updating the list of persons, groups and entities subject to 
Articles 2, 3 and 4 of Common Position 2001/931/CFSP on the application of specific measures to combat 
terrorism [2010] OJ L 178. 
64 See e.g. Official Journal of the European Union, ‘Notice for the attention of the persons, groups and entities 
on the list provided for in Article 2(3) of Council Regulation (EC) No 2580/2001 on specific restrictive measures 
directed against certain persons and entities with a view to combating terrorism’ OJ 2010 C 188, p. 13; ‘the 
notice of July 2010’. 
65 Hamas v Council of the European Union [2014] T-400/10, [4]-[6].  
66 ibid, [10]-[54].  
67 ibid, [55].  
68 ibid, [74-76].  
69 ibid, [108].  
70 Council Common Position 2001/931/CFSP on the application of specific measures to combat terrorism, Art. 1 
(4).  
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have examined and analysed the issue in the light of Common Position 2001/931.71 After a 
decision has been taken by the national authority, the Council shall examine if the 
circumstances fall within the scope of ’terrorist act’ and ’group.’ However, this was not 
concluded in the particular case and the General Court stated that that the Council breached 
their obligation to state reasons.72 Because of this, the notice of July 2010 and the measures of 
July 2010 to July 2014 were annulled which meant that Hamas got access to their funds again.73 
The General Court however claims that this does not decide on the question whether Hamas 
should be considered a terrorist organisation or not, even though the Council wrongly assessed 
the issue.74 In 2017, the Council appealed to the ECJ and requested to set aside the judgement 
from 2014 by the General Court, which it did. The ECJ agreed with the Council, claiming that 
irrespective of where information was obtained from, if measures to prevent future terrorist 
attacks were not take, Hamas may have continued to commit terrorist offences.75  
 
These cases clearly reflect the difficultness of categorising an organisation as a terrorist 
organisation. A lot of different aspects must be assessed for the list to be correct, mainly because 
the list makes individuals’, groups and entities have their funds, other financial assets and 
economical resources frozen. Case Kadi and Al-Baraakat International Foundation v Council 
and Commission concerned two applicants who got their funds and other financial assets 
wrongfully frozen.76 The UNSC adopted Resolution 1267, which froze funds and other financial 
assets of individuals’ and entities allegedly associated with Osama bin Laden, the Al-Qaeda 
and the Taliban.77 The Council of the EU decided to adopt a regulation to give effect to the 
Resolution, establishing a list with individuals’ and entities.78 When Kadi and Al-Baraakat were 
put on the list, no information nor evidence were provided to the applicants. Thus, their right 
of defence and their right to be heard had not ben respected by the Council.79  
 
2.2.1.2 Al-Qaeda 
 
Al-Qaeda may be one of the most known terrorist organisation in our time, categorised by 
international law. It was created in 1988 by a Saudi-Arabian man called Osama Bin Laden. His 
intentions were to practice the pure Islam that Prophet Mohammed did, eradicate non-Islamic 
regimes, remove all non-Muslims from Muslim countries and cooperate with like-minded 
Islamic organisations. In the 1990s, different Sunni-Islamic organisations from Eritrea, 

                                                
71 Hamas v Council of the European Union, [110]. 
72 ibid, [137].  
73 ibid, [141]. 
74 ibid, [142].  
75 ibid, [24] and [49].  
76 C-402/05 P and C-415/05 Kadi and Al-Baraakat International Foundation v. Council of the European Union 
[2008] ECR II-3649 and ECR II-3533.  
77 ibid, [13]. UNSC Res 1267 on the Taliban in Afghanistan (15 October 1999) UN Doc S/RES/1267 (UNSC Res 
1267). 
78 ibid, [18] and [40]. Council Regulation (EC) No 337/2000 of 14 February 2000 concerning a Flight Ban and a 
Freeze of Funds and other Financial Resources in Respect of the Taliban of Afghanistan [2000] OJ 2000 L 43. 
79 ibid, [348]. 
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Somalia, Egypt and Pakistan began working with Bin Laden. This lead to Al-Qaeda dispersing 
into smaller groups, active in different countries. In 1999, the UNSC adopted Resolution 1267, 
demanding the Taliban in Afghanistan to hand over Bin Laden to appropriate authorities in a 
state where he could be brought to justice.80 After the terrorist attacks 11 September 2001, which 
Al-Qaeda took responsibility for, the UNSC adopted Resolution 1373 as a reaction to the 
attacks. The Resolution called on Member States to urgently work together to prevent terrorist 
attacks and the movement of terrorist organisations.81 Subsequently, former President of the 
United States (US), George W. Bush, decided to invade Afghanistan and punish those 
responsible for the attacks. Bin Laden left Afghanistan and was found and killed in Pakistan 
2011. Bin Laden’s Egyptian friend, Ayman Al-Zawahiri, became the next leader of the 
organisation.82 
 
2.2.1.3 The Islamic State  
 
Several UN Security Council Resolutions have expressed grave concern about the development 
of the Islamic State and the threat they pose toward innocent civilians and the democratic 
society. UNSC Resolution 2170 states: 
 

Deplores and condemns in the strongest terms the terrorist acts of ISIL and 
its violent extremist ideology, and its continued gross, systematic and 
widespread abuses of human rights and violations of international 
humanitarian law.83 

 
Jordanian Abu Musab Al-Zarqawi was the founder and former leader of the Islamic State, until 
he was killed in 2006. In 1999, Al-Zarqawi created a jihadi group called Jama’at Al-Tawhid 
Wal-Jihad.84 The group travelled to Iraq in 2003, and could easily establish themselves because 
of the invasion of the US which made Iraq quite unstable. With support and assistance from, 
among others, Ba’ath party members and a blessing from Bin Laden, Al-Qaeda in Iraq was 
created.85 When Al-Zarqawi died, the organisation continued developing from Al-Qaeda in Iraq 
to the Islamic State. In 2013, the Islamic State began occupying big parts of Syria and Iraq. 
Mosul, Raqqa, Fallujah are occupied cities we have been hearing about in the news for the last 
couple of years.86 In 2014, the new leader of the organisation, Abu Bakr Al-Baghdadi, declared 
a caliphate.87 The occupation lead to the Islamic State creating its own rules and eliminating 

                                                
80 UNSC Res 1267, p. 2, pt. 2.  
81 UNSC Res 1373, p. 1, pt. 7.  
82 Jefferey Haynes, ’Al Qaeda: Ideology and action’ [2006] Critical Review of International Social and Political 
Philosophy, 177, p. 181-182.  
83 UNSC Res 2170 on Threats to International Peace and Security caused by Terrorist Attacks by Al-Qaeda (15 
August 2014) UN Doc S/RES/2170 (UNSC Res 2170), p. 3, pt. 1. The Islamic State, also known as ISIL (The 
Islamic State of Iraq and the Levant).  
84 Jihadism is an Islamic, militant movement.  
85 Xavier Raufer, ’The ”Islamic State”, an Undentified Terrorist Object’ [2016] The Polish Quarterly of 
International Affairs, Volume 25, 45, p. 49-50.  
86 These cities are today free from the Islamic State.  
87 Hisham Melhem, ‘Keeping up with the Caliphate’ [2015] Foreign Affairs, 148, p. 148.  
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everyone fighting against the organisations goals.88 Millions of people were forced to leave 
their homes and flee to protect themselves and their families. In 2015, 162 877 refugees sought 
for asylum in Sweden. 70 384 of them were under 18 years old.89 Most of them came from 
Syria, Iraq and Afghanistan.90 The same year, the UNSC adopted Resolution 2253. The 
Resolution stated that the UN Al-Qaeda Sanctions List should expand and include individuals 
and entities supporting the Islamic State as well.91 Accordingly, members of the Islamic State 
included on the ISIL (Da’esh) and Al-Qaida Sanctions List would be treated the same as Al-
Qaeda members. Funds and financial assets would be frozen, a travel ban would be imposed 
and all supply, sale or transfer of weapons, ammunition, military vehicle, paramilitary 
equipment and related material would be prevented. 92 
 
One of the most recent statements made by the UN against the Islamic State is that all members 
of the terrorist organisation should be held accountable for their crimes in Iraq.93 This includes 
violations of international humanitarian law and international human rights. The UN Security 
Council have requested the Secretary-General to establish a team with  responsibility to support 
the Iraqi authorities to hold the terrorists accountable, by collecting and storing evidence that 
may lead to war crimes, crimes against humanity and genocide.94 The team may also collect 
evidence in other territories than Iraq that may constitute war crimes, with the approval from 
the Security Council and the Secretary-General.95  
 
2.3 STATES’ OBLIGATIONS TO COMBAT TERRORISM 
 
2.3.1 UN Resolutions 
 
UNSC Resolution 1566 calls upon Member States to take necessary measures against terrorism 
and to combat it in all its forms. Thus, the UN urges Member States to become party to all 
relevant conventions and protocols. Combating terrorism shall be done in accordance with the 

                                                
88 Rafat Kurdi, ‘Islamic State’ (2016) 
<https://www.amo.cz/wp-content/uploads/2016/11/NATO_isis_final.pdf> Acessed 12 October 2017, p. 3.  
89 Swedish Migration Agency, ’Applications for asylum received, 2015’ 
<https://www.migrationsverket.se/download/18.7c00d8e6143101d166d1aab/1485556214938/Inkomna+ans%C3
%B6kningar+om+asyl+2015++Applications+for+asylum+received+2015.pdf> Accessed 12 October 2017.  
90 Swedish Migration Agency, ’Asylum seekers to Sweden 2000-2016’ 
<https://www.migrationsverket.se/download/18.585fa5be158ee6bf362fd2/1485556063045/Asyls%C3%B6kand
e+till+Sverige+2000-2016.pdf> Accessed 21 September 2017.  
91 UNSC Res 2253 on renaming of Al-Qaida Santions Committee as ”1267/1989/2253 ISIL (Da’esh) and Al-
Qaida Santions Committee” and the Al-Qaida Sanctions List As ”ISIL (Da’esh) and Al-Qaida Santions List” and 
on the extension of the mandate of the Office of the Ombudsman for a period of 24 months from the date of 
expiration o fits current mandate in Dec. 2017 (17 December 2015) UN Doc S/RES/2253. Before the Resolution: 
1267/1989 Al-Qaida Sanctions List. After the Resolution: 1267/1989/2253 ISIL (Da’esh) and Al-Qaida Sanctions 
List.  
92 UNSC Res 2368, p. 7, pt. 1.  
93 UNSC Res 2379 on establishment of an Investigative Team to Support Domestic Efforts to Hold the Islamic 
State in Iraq and the Levant Accountable for Its Actions in Iraq (21 September 2017) UN Doc S/RES/2379 
(UNSC Res 2379). 
94 ibid, p. 2, pt. 2.  
95 ibid, p. 3, pt. 11.  
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UN Charter, international human rights, international refugee law and international 
humanitarian law.96 UNSC Resolution 1373 calls upon Member States to freeze funds, other 
financial assets and economic resources of individuals who commit, or attempt to commit a 
terrorist act. It decides that there is an obligation to abstain from providing terrorists any kind 
of support, irrespective of it is active or passive.97 On 24 September 2014, the UNSC adopted 
Resolution 2178, which identifies the problematic issue of foreign terrorist fighters:  
 

Expressing grave concern over the acute and growing threat posed by foreign 
terrorist fighters, namely individuals who travel to a State other than their 
States of residence or nationality for the purpose of the perpetration, planning, 
or preparation of, or participation in, terrorist acts.98 

 
The UN Security Council Counter-Terrorism Committee Executive Directorate (CTED) 
expresses that foreign terrorist fighter pose a growing threat to their state of origin, all states 
they transit when travelling and all states they travel to.99 Foreign terrorist fighter are 
individuals who travel, or attempts to travel to a state other than their state of origin, to engage 
in perpetration, planning, preparation or participation in terrorism. It also includes connection 
with armed conflicts and providing and receiving training.100 UNSC Resolution 2178 also 
express grave concern about individuals’ how attempt to travel to become foreign terrorist 
fighters, and those being recruited by the Islamic State, the Jabhat Al-Nusra or other similar 
organisations.101 There is also a concern regarding the increased use of communication 
technology, with the purpose of recruiting new members, inciting individuals’ to commit 
serious crimes and radicalisation of terrorism.102 UNSC Resolution 2178 calls upon Member 
States to prevent the movement of terrorists and terrorist organisations by using effective border 
controls, preventing foreign terrorist fighters to cross Member States borders and control of 
identity papers. An increased exchange of information on the movement of terrorists is essential 
both nationally and internationally.103 UNSC Resolution 2178 recalls its decision in UNSC 
Resolution 1373, clarifying that all individuals who engage in or support terrorist activities shall 
be brought to justice. National law must therefore be able to prosecute serious criminal 
offences. No UN Resolution has so far called upon states to take measures against those how 
maintain membership in terrorist organisations.  
 
 
 
 

                                                
96 UNSC Res 2379, p. 1, pt. 6. 
97 UNSC Res 1373, p. 2, pt. 1 (C) and (D).  
98 UNSC Res 2178, p. 1, pt. 1.  
99 United Nations Security Council Counter-Terrorism, ‘Implementation of Security Council Resolution 2178 
(2014) by States affected by foreign terrorist fighters’ (2015) (A compilation of three reports: S/2015/338; 
S/2015/683; S/2015/975), p. 18, pt. 2.  
100 ibid, p. 18, pt. 4.  
101 UNSC Res 2178, p. 2, pt. 2 and 5.  
102 ibid, p. 2, pt. 7.  
103 ibid, p. 4, pt. 2-4.  
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2.3.2 EU Directive 
 
Directive 2017/541 replaced Council Framework Decision of 13 June 2002 on Combating 
Terrorism104, which was an important instrument for combating terrorism among the EU 
Member States. However, Directive 2017/541 is more modified and applicable to the kind of 
issues the EU is facing today.105 The development of a new Directive was essential because of 
the development of terrorist threats within Europe and the issue of foreign terrorist fighter, 
which was not seen as a problem before. Directive 2017/541 wishes that Member States creates 
better definitions of the terms terrorist offence, offences related to terrorist organisations and 
offences related to terrorist activities. This is necessary for the inclusion of foreign terrorist 
fighters, terrorist financing activities and other new crimes. The Directive also claims that these 
kinds of acts should be made unlawful when conducted through social media, which has 
become a popular platform for the Islamic State to recruit new supporters and spread their 
message.106 Everything related to training in connection to terrorism should be unlawful, 
especially because it may lead to preparation of a terrorist act. Receiving training includes 
practical training, collecting knowledge, documentation and self-study, including self-study 
from the internet.107  
 
Related to membership in terrorist organisations, Article 4 (B) of Directive 2017/541 
criminalises offences relating to terrorist organisations. Member States have a duty to take 
necessary measures in cases where directing a terrorist organisation and participating in the 
activities of a terrorist organisation is carried out intentionally. Article 4 (B) of Directive 
2017/541 does not define what participation in activities of terrorist organisations means 
besides; handing over information, material resources and funding activities.108 Furthermore, 
participation is also mentioned in Article 9 of Directive 2017/541 where it requires Member 
States to take necessary measures in cases of travelling for the purpose of terrorism. 
Participation is in Article 9 (2) (A) explained as participation with the knowledge that it will 
contribute to criminal activities of a terrorist organisation.109 
 
2.4 SUMMARY 
 
Part III provided a presentation on the definition of terrorism, terrorist organisations and violent 
extremism. Even though the spelling of the definitions of terrorism look quite different when 
comparing them, they all conclude the same. Terrorism is criminal offences, committed with 
the intention to seriously damage a country or an international organisation. Criminal offences 

                                                
104 Directive 2017/541 on Combating Terrorism. 
105 Directive 2017/541 on Combating Terrorism, unlike Council Framework Decision of 13 June 2002 on 
Combating Terrorism, includes subject matter of the Directive, definitions and criminalisation of public 
provocation, recruitment, training, travelling and terrorist financing. Similar articles from both documents are 
more detailed in the Directive. See e.g Art. 10 in the Decision versus Art. 24 in the Directive.  
106 Directive 2017/541 on Combating Terrorism, pt. 6.  
107 ibid, pt. 11.  
108 ibid, Art. 4 (B).  
109 ibid, Art. 9 (2) (A). 
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refer to all kind of acts that may cause death, serious body injuries or structural damage to a 
territory. Reviewing the meaning behind terrorism and violent extremism, it seems like violent 
extremism is something that can lead to terrorism. It is an element that appears before a situation 
has developed into actual terrorism. In brief, it can be explained as extreme beliefs or ideologies 
of individuals’ who support use of violence.  
 
Terrorism is executed by terrorist organisations that have been created on an ideologically or 
religious ground with a specific aim. Hamas v Council of the European Union is an example 
that show us the difficult process of including an organisation on the EU terrorist list. It also 
display that freezing funds and other financial assets is time-consuming, thus it is difficult to 
lawfully hinder terrorist organisations from committing crimes. Furthermore, Al-Qaeda and the 
Islamic State have been discussed in relation to their development and preventative measures 
taken against them.  
 
This part concluded by discussing state obligations under international law. As long as states 
are party to the relevant anti-terrorism treaties, a responsibility to take necessary measures 
against terrorism exists. Not only is there an obligation to combat terrorism, but to prevent it in 
all its forms. Except for bringing those responsible for terrorist attacks to justice, states are 
obliged to criminalise other offences related to terrorism, even though they do not result in 
terrorist attacks. Activities that maintain a terrorist organisation should also be unlawful. The 
UN has however not put an obligation upon states to take necessary measures against 
individuals’ who are members in terrorist organisations. The EU, on the other hand, 
criminalises participation in the activities of a terrorist organisation.  
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PART III: COMBATING TERRORISM IN SWEDEN 

3.1 INTRODUCTION 
 
The previous chapter focused on determining the international definition of terrorism, 
categorisation of terrorist organisations and states obligations to take necessary measures 
against terrorism under international law. Part III reviews Sweden’s definition of terrorism and 
its anti-terrorism legislation. Together with the Police, the Swedish Security Service has the 
main responsibility for counter-terrorism in Sweden. The Swedish Security Service has since 
2005 collaborated with fourteen different authorities, to effectively create new strategies to 
combat terrorists and terrorist organisations. Example of authorities are the Swedish Police, the 
Swedish Migration Agency, Swedish Customs etc.110 On 7 April 2017, a terrorist attack hit 
Stockholm. Four people died and fifteen people were injured when a terrorist drove a stolen 
truck through a mass of people. The terrorist was caught only a couple of hours after the attack, 
with cooperation between the Swedish Police and Stockholm Public Transport (SL). SL found 
the terrorist on one of the surveillance cameras in the underground. The Police released the 
picture to the media which lead to a witness alarming the Police after seeing the terrorist on the 
streets of Stockholm. The Swedish Government have after this attack began discussing new 
measures to prevent and combat future terrorist attacks, e.g. criminalisation of membership in 
terrorist organisations.  
 
3.1.1 Swedish Definition of Terrorism 
 
According to Section 2 of the Swedish Act on Criminal Responsibility for Terrorist Offences 
(Act 2003:148)111, terrorism is referred to as an act which causes serious damage on a state or 
an intergovernmental organisation. Furthermore, the act should:  
 

1. seriously intimidate a population or a group of populations,  
2. unduly compel a public authority or an intergovernmental organisation to 
perform an act or abstain from acting, or  
3. seriously destabilise or destroy fundamental political, constitutional, 
economic or social structures in a state or in an intergovernmental 
organisation.112 

  
Act 2003:148 is based on Council Framework Decision of 13 June 2002 on combating 
terrorism. The penalty for the offences mentioned above are imprisonment for at least four years 
and at the most eighteen years. Individuals can also be sentenced for life. Cause serious damage 
is not explained in the Council Framework Decision 2002 nor in Act 2003:148. The 
Government Bill before the Act explains it as activities that constitute difficult strain to a society 

                                                
110 Swedish Security Service, ’The National Centre for Terrorist Threat Assessment’ 
<http://www.sakerhetspolisen.se/kontraterrorism/samverkansradet-mot-terrorism.html> Accessed 16 October 
2017.  
111 Act on Criminal Responsibility for Terrorist Offences (Lag (2003:148) om straff för terroristbrott). 
112 ibid, Sec. 2.  
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or an intergovernmental organisation. These include serious activities that may destroy the 
fundamental structures of a democratic society.113 An action can cause serious damage even 
though it is only directed toward a specific individual, e.g. an individual who gets killed because 
they have a certain employment or commission of trust.114  
 
3.2 SWEDEN’S ANTI-TERRORISM LEGISLATION   
 
3.2.1 Act 2003:148 on Criminal Responsibility for Terrorist Offences 
 
Act 2003:148 is the main legal act on the criminalisation of terrorist offences in Sweden.115 
Section 3 of Act 2003:148 consists of a long list of different actions, such as murder, 
manslaughter, aggravated assault, kidnapping and arson.116 These actions must be executed 
with the purpose to seriously damage a state or an intergovernmental organisation. Irrespective 
of if an action results in serious damage or not, the Court examines the intention of the action. 
Firstly, the action should be executed with the intention to seriously intimidate a population or 
group of populations, e.g. bomb attacks on public places. Secondly, the action should compel 
a public authority or an intergovernmental organisation to perform an act or abstain from 
preforming an act, e.g. extortion. Lastly, the action should damage or destroy fundamental 
political, constitutional, economic or social structures in a state or intergovernmental 
organisation.117  
 
Two Swedish perpetrators were sentenced for life according to Act 2003:148, this in case B 
9086-15. The two perpetrators were part of an execution of two men, in a city close to Aleppo 
in Syria. The execution was filmed and found on an USB-stick in one of the perpetrator’s 
apartment in Sweden.118 Even though the film did not show the perpetrators executing the two 
men, they were sentenced according to Section 2 (1), (2) and Section 3 (1) of Act 2003:148.119 
According to Section 4, Chapter 23 in the Swedish Penal Code,120 not only the person that 
commits the crime shall be sentenced, but also the person that encourages the crime to 
happened.121 Hence, the two perpetrators could be sentenced for life for their involvement in 
the execution. The Court examined if the executions could be seen as causing serious damage 
on Syria. The condition is not limited to offences that threatens the fundamental structure of a 
state, it also includes serious damages that does not directly threatens the fundamental structure. 
However, preparatory work is not especially clear on this issue and an interpretation is needed 
in every individual case. In the particular case, the act was serious damaging Syria because of 

                                                
113 Government Bill 2002/03:38, Criminal Responsibility for Terrorist Offences (Sw. Prop. Straffansvar för 
terroristbrott), p. 86. 
114 ibid, p. 87.  
115 Act 2003:148 on Criminal Responsibility for Terrorist Offences. 
116 ibid, Sec. 3.  
117 ibid, Sec. 2 (1)-(3).  
118 H.M and A.A.S [2015], B 9086-15, Gothenburg District Court, [7].  
119 Sec. 3 (1) of Act 2003:148 is murder.  
120 The Swedish Penal Code (Brottsbalk (1962:700)), Ch. 23, Sec. 4. 
121 H.M and A.A.S [2015], [26]. 
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the execution itself, talk about how kafirs122 should be treated and the fact that the execution 
was filmed.123 Furthermore, the film of the execution included threats against those who do not 
belong to the right faith. In another film, one of the perpetrators cut the head of a chicken and 
talked about how much funnier it would be to do the same thing to a kafir. Therefore, the Court 
argued that the execution was a clear example of a serious intimidation of a population.124 
 
Preparing to commit a terrorist offence is also illegal according to Act 2003:148.125 Case B 546-
16 shows us an example of this. In 2015, a man did two separate trips to Turkey and were both 
times sent back home by the Police. According to the prosecutor, the man tried to join the 
Islamic State while he claimed that he was travelling on vacation to Turkey. Thus, he had to 
hand over his passport and his money so he would not try to travel again.126 In 2016, the man 
bought several different objects with the purpose of creating a bomb and he had during the same 
time-period searched for and downloaded material from the internet which had connection to 
the Islamic State and instructions on production of bombs.127 The man claimed that he was 
interested in information which was not presented in the media.128 The man however stated, in 
an investigation conducted by a forensic psychiatrist, that he tried to travel to Syria to join the 
Islamic State and that he was preparing a suicide bomb when he failed to join the terrorist 
organisation.129 In accordance with the actions listed in Act 2003:148, he was guilty of 
preparation to murder, preparation to aggravated assault and devastation endangering the 
public.130 The Court claimed that even though the man had not yet created a bomb, he must 
have understood that the consequences of the use of such a bomb would result in serious damage 
to Sweden.131  
 
3.2.2 Act 2010:299 on Criminal Responsibility for Public Provocation, Recruitment and 
Training 
 
Act on Criminal Responsibility for Public Provocation, Recruitment and Training concerning 
Terrorist Offences and other Particularly Serious Crime (Act 2010:299) contain provisions from 
the Council of Europe Convention on the Prevention of Terrorism, Council Decision of 28 
November 2008 amending Council Framework Decision of 13 June 2002 on Combating 
Terrorism and UNSC Resolution 2178.132 Travelling for the purpose of committing a terrorist 

                                                
122 Kafir is the arabic word for disbeliver.  
123 H.M and A.A.S [2015], [34].  
124 ibid, [36].  
125 Act 2003:148 on Criminal Responsibility for Terrorist Offences, Sec. 4.  
126 A.S [2016], B 546-16, Attunda District Court [5].   
127 ibid, [8] 
128 ibid, [6].  
129 ibid, [9]. 
130 ibid, [16]. 
131 ibid, [18]-[19]. 
132 Act on Criminal Responsibility for Public Provocation, Recruitment and Training concerning Terrorist 
Offences and other Particularly Serious Crime (Lag (2010:299) om straff för offentlig uppmaning, rekrytering 
och utbildning avseende terroristbrott och annan särskilt allvarlig brottslighet). 
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offence became unlawful in Sweden 2016, after the implementation of Part 6 (A) of UNSC 
Resolution 2178.133 Act 2016:95, with is an addition to Act 2010:299, criminalises these kinds 
of trips.134 The aim of the planned travel or the travel should be to commit a serious crime or to 
give or receive education referring to terrorism.135 Particularly serious crime is described as:  
 

murder, manslaughter, gross assault, kidnapping, unlawful deprivation of 
liberty, gross unlawful coercion, arson, gross arson, devastation endangering 
the public, sabotage and spreading poison or a contagious substance if the 
intent of the act is to intimidate a population or a population group or to 
compel a government or an international organisation to perform or abstain 
from an act.136 

 
The definition also includes articles from international legal instruments.137 Article 1 of 
International Convention on the Taking of Hostages refers to anyone taking someone hostage 
to compel a state, an intergovernmental organisation or a group of people to stop them from 
acting or making them act. Participation of this kind of act is also included in the article.138 
Particularly serious crime also includes Article 7 of the Convention on the Physical Protection 
of Nuclear Weapons. It is stated that an act that constitutes, amongst other things, the use, 
possession and transfer of nuclear material which can cause death or injuries to an individual 
or to property shall be punishable. The threat to use nuclear material is also included.139 Further, 
Article 2 of the International Convention for the Suppression of Terrorist Bombings provides 
that it is unlawful to deliver or detonate an explosive on a state or government ground. The 
intention should be to cause death, injure individuals’ or cause destruction which may lead to 
an economic crisis. Participation and organisation of this kind of act is also included in the 
Article.140 The last international legal instrument included in the definition of particularly 
serious crime is Article 2 of the International Convention for the Suppression of Acts of Nuclear 
Terrorism. The Article establishes that it is unlawful to possess and use radioactive material 
with the intention to cause death or injuries to an individual, property or environment. It is 
also unlawful to threaten, demand, participate and organise.141  

                                                
133 UNSC Res 2178, pt. 6 (A).  
134 Act 2016:95 on the change of Act 2010:299 on Criminal Responsibility for Public Provocation, Recruitment 
and Training concerning Terrorist Offences and other Particularly Serious Crime (Lag (2016:95) om ändring i 
lagen (2010:299) om straff för offentlig uppmaning, rekrytering och utbildning avseende terroristbrott och annan 
särskilt allvarlig brottslighet).  
135 ibid, Sec. 5 B (1) and (2).  
136 Act 2010:299 on Criminal Responsibility for Public Provocation, Recruitment and Training concerning 
Terrorist Offences and other Particularly Serious Crime, Sec. 2 (1).  
137 ibid, Sec. 2 (3).  
138 International Convention on the Taking of Hostages (adopted 17 December 1979, entered into force 3 June 
1983) UNTS No. 21931, Art. 1.  
139 Convention on the Physical Protection of Nuclear Weapons (adopted 26 October 1979, entered intro force 8 
February 1987) Art. 7.  
140 International Convention for the Suppression of Terrorist Bombings (adopted 15 December 1997, entered 
into force 23 May 2001) UNTS No. 37571, Art. 2.  
141 International Convention for the Suppression of Acts of Nuclear Terrorism (adopted 13 April 2005, entered 
into force 7 July 2007) UNTS A/59/766, Art. 2.  
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Nobody has yet been sentenced according to Act 2016:95, but a young man was prosecuted for 
traveling, in case B 3019-16.142 The man was caught by the Turkish authorities on the airport 
in Istanbul, on his way to Syria. The prosecutor believed that the aim of his trip was to join the 
terrorist organisation Jabhat Al-Nusra.143 The man claimed that he was going to travel to the 
territory in which Jabhat Al-Nusra operates to help Syrian children in need, not to join the 
organisation.144 However, in a conversation with a friend, the man stated that this may be the 
last time they see each other and that he was going to become a shahid.145 The Swedish Security 
Service also found pictures on his computer and searches on the internet which proved that he 
was about to join the terrorist organisation. The District Court did however not find any clear 
evidence that the aim of trip was to join Jabhat Al-Nusra. Understandable, it can be very 
difficult to prove that an individual makes a trip to join a terrorist organisation or to commit a 
terrorist act.146 However, according to the Swedish National Centre for Terrorist Threat 
Assessment (the Centre), the amount of foreign terrorist fighters from Sweden have decreased 
in 2017. The Centre believes that there are several different factors for this, and one of them is 
most likely criminalisation of travelling for the purpose of terrorism.147 
 
According to Act 2010:299, public provocation, recruitment and training in relation to terrorism 
are also categorised as crimes. Public provocation concerns anyone who, in a message to the 
public, urges or attempts to make other individuals’ commit serious crimes.148 One man has 
been sentenced for public provocation in Sweden, this in case B 10658-15.149 The man used a 
Facebook-account to urge individuals to send money through Shafi Al-Ajami, which is listed 
as a terrorist financer by the UN and EU, as well as through Mohammed Al-Oweihan, which 
name is frequently used in connection to financing of terrorism. Both terrorist financers were 
open about their support to the Islamic State and Jabhat Al-Nusra.150  Since the posts published 
on Facebook could be seen by anyone who had access to the internet, it was by the District 
Court seen as a message to the public.151  

                                                
142 S.A.A [2016], B 3019-16, Attunda District Court. 
143 Classified as terrorist organisation by both the UN (United Nations Security Council, ‘ISIL (Da'esh) & Al-
Qaida Sanctions List’, Res. 1267/1989/2253 List, 18 December 2017) and EU (Commission Implementing 
Regulation (EU) of 28 May 2014 amending for the 214th time Council Regulation (EC) No 881/2002 imposing 
certain specific restrictive measures directed against certain persons and entities associated with the Al Qaida 
network [2014] OJ L 160). 
144 S.A.A [2016], [10]. 
145 Shahid is the arabic word for martyr.  
146 S.A.A [2016], [14]. 
147 Swedish National Centre for Terrorist Threat Assessment, ‘An assessment of the terror threat against Sweden 
2017’ 
<http://www.sakerhetspolisen.se/download/18.1beef5fc14cb83963e73383/1484663040490/NCT_Helarsbedomn
ing_2017.pdf> Accessed 9 October 2017, p. 1.  
148 Act 2010:299 on Criminal Responsibility for Public Provocation, Recruitment and Training concerning 
Terrorist Offences and other Particularly Serious Crime, Sec. 3.  
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Recruitment concerns anyone who induces other individuals to commit or participate in a 
serious crime.152 The rule is not nationally limited, which means that the recruitment can occur 
outside of Swedish territory.153 Nobody in Sweden has yet been prosecuted for this crime. 
 
Training means anyone who provides, seeks to provide or receives training and instructions 
about the production of explosives, weapons and dangerous substances. The purpose is to 
commit a serious crime.154 While investigating this kind of crime, there is a condition to assess 
whether the aim of the training is to seriously intimidate a population or a group of populations, 
in accordance with Sec 2 (1) of Act 2003:148. An example of this is case B 4352-15 concerning 
a man who gave instructions to his son, who was situated in Aleppo. The son was fighting 
against the Syrian regime.155 The instructions contained information about the use of explosives 
to tear up a prison-wall. The purpose of using explosives to tear up the prison-wall was to 
release the prisoners and take control over the prison. Hence, the dad was acquitted since the 
aim of the instructions was not seen as seriously intimidate a population or a group of 
populations.156 The Swedish Minister for Justice and Home Affairs have explained that it is 
difficult to prosecute individuals for public provocation, recruitment and training. The 
investigations are often complex and if the crimes are executed in another country, the 
investigations become even harder.157  
 
3.3 WHAT CONSTITUTES MEMBERSHIP? 
 
The Swedish Minister for Justice and Home Affairs have expressed that there is a gap in the 
Swedish anti-terrorist legislation. This because it is not possible to sentence individuals’ for 
participating and collaborating in terrorist organisations. Act 2003:148 criminalises attempt, 
preparation and conspiracy in relation to terrorism.158 The requirement for punishment of these 
crimes require a concrete offence. However, the meaning behind criminalisation of membership 
in terrorist organisations is for the Court to be able to convict an individual, even though a 
concrete terrorist offence has not occurred.  
 
After the terrorist attack in Sweden, 7 April 2017, an investigator within the Swedish 
Government was appointed to review criminalisation of membership in terrorist organisation. 
In December 2017, the investigator presented a proposed bill to criminalise two different 
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aspects of membership in terrorist organisation; participation and collaboration.159 Participation 
is explained as contribution, facilitation and other similar activities in a terrorist organisation. 
Not only should participation that promotes an organisations terrorist activities be unlawful, but 
participation that maintain the organisation.160 Examples of crimes that constitute participation 
is handling of information, responsibility over publicity or responsibility of funds and 
finances.161  Penalty depends on the extent of participation, but also on which terrorist 
organisation the case concerns. The Islamic State is explained as one of the most dangerous 
organisations and participation in it would constitute a high penalty.162  
 
Collaboration is explained as an individual who deals with, or makes business out of equipment 
used by terrorist organisations. Examples of equipment are weapons, ammunition, explosives 
or means of transportation. Equipment is limited to anything that could be used to execute a 
terrorist attack. Collaboration also includes arrangement of premises and land.163 The 
collaboration-rule is subsidiary to the participation-rule, and aims at criminalising activities that 
do not fall within the scope of participation.164 The investigator further suggests that a definition 
of terrorist organisations should be included, to minimise the risk of the legislation coming in 
conflict with the principle of legality.165 A definition makes application of the legislation 
evident, since it clearly explains what organisations it refers to.166  
 
The proposed bill has received inspiration from other states that have already criminalised it.  
Participation of a terrorist organisation is unlawful according to the Norwegian Penal Code. An 
individual can be sentenced for maximum 6 years for participation, recruitment, financial 
support or other material support.167 Nine individuals have been sentenced according to this law 
since it came into force in 2013.168 The German Criminal Code criminalises formation of a 
terrorist organisation. The rule includes punishment of individuals who support terrorist 
organisation.169 According to the investigator, all EU Member States have created legislation 
on membership in terrorist organisations.170 Denmark is the only exception. However, the 
Danish Criminal Code do criminalise instigation, advice or action that contributes to the 
advanced criminal activity of an association. Terrorist organisation is not explicitly stated.171 
                                                
159 Clarification in Swedish: Participation – deltagande. Collaboration – samröre.  
160 Ministry Publications Series (Ds) 2017:62, Criminal Responsibility for Participation in Terrorist 
Organisations (Sw. Ett särskilt straffansvar för deltagande i en terroristorganisation), p. 95.  
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164 ibid, p. 121.  
165 ECHR, Art. 7.  
166 Ministry Publications Series (Ds) 2017:62, Criminal Responsibility for Participation in Terrorist 
Organisations, p. 93.  
167 The Norwegian Penal Code (Straffeloven 2005), Ch. 18, Sec. 136.  
168 Ministry Publications Series (Ds) 2017:62, Criminal Responsibility for Participation in Terrorist 
Organisations, p. 71.  
169 The German Penal Code (Strafgezetsbuch 1998), Sec. 129 a (2). 
170 Ministry Publications Series (Ds) 2017:62, Criminal Responsibility for Participation in Terrorist 
Organisations, p. 81.   
171 The Danish Criminal Code (Straffeloven 2005), Sec. 114 (B).  
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An example of criminalisation outside the EU is the Australian Criminal Code. An individual 
commits an offence by intentionally being a member of an organisation, the organisations is a 
recognised terrorist organisation and the individual know that it is a terrorist organisation. The 
law is not applicable in cases where the individual can prove that he or she have seriously tried 
to discontinue their membership. This must be done as soon as the individual realises that he or 
she is a member of a terrorist organisation.172 
 
3.4 SUMMARY 
 
Part III of the thesis focused on Sweden’s approach towards counter-terrorism. This was 
included in the thesis to understand how the proposed bill on participation and collaboration in 
terrorist organisations could be adopted in Sweden. The Swedish definition of terrorism is based 
upon the replaced Council Framework Decision of 13 June 2002 on Combating Terrorism, 
which makes it comparable to the definition in Directive 2017/541. Act 2003:148 and Act 
2010:299 both derive from and include provisions from legal instrument of the UN, EU and the 
Council of Europe. Conviction in accordance with Act 2010:299, namely travelling, public 
provocation, recruitment and training in relation to terrorism is difficult. There have been no 
earlier Swedish judgements to fall back on, hence the Court now has a responsibility to establish 
the Swedish assessment of these crimes. The Acts mentioned do criminalise a lot of different 
terrorist offences which show that Sweden has taken its obligation seriously. The question is 
why participation and collaboration, which is unlawful in roughly all EU Member States, was 
not proposed in Sweden until a terrorist attack occurred.   
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PART IV: INDIVIDUALS’ RIGHTS AND FREEDOMS 

4.1 INTRODUCTION 
 
The previous two parts have focused on discussing international law in relation to terrorism and 
the Swedish approach towards counter-terrorism. Part IV discusses the right to freedom of 
association and the right to protection as a refugee. Freedom of association have recently been 
up to discussion in Sweden, in regards to criminalisation of membership. It has been told that 
individuals associated with terrorist organisations are being protected from being brought to 
justice. Thus, it is important to understand what it includes and when it may be restricted. 
Moreover, the discussion on the right to protection as a refugee has become more attentive now 
than ever. This because of the amount of asylum seekers that have reached Europe the last 
couple of years. Even though there is a right to protection for refugees, exclusion is justified 
when the responsible authority believes that an individual may threaten the democratic society. 
Stated in the Council of Europe Guidelines on Human Rights and the Fight against Terrorism: 
”when a measure restricts human rights, restrictions must be defined as precisely as possible 
and be necessary and proportionate to the aim pursued.”173 
 
4.2 RIGHT TO FREEDOM OF ASSOCIATION 
 
4.2.1 International 
 
The right to freedom of association is one of the fundamental freedoms making the process of 
establishing legislation against terrorism difficult. The UN, EU and the Council of Europe have 
all established that contracting states have an obligation to take necessary measures against the 
development of terrorist organisations, without violating human rights or the rule of law.174 
Hence, measures aimed at preventing terrorist organisations may interfere with the right to 
freedom of association since terrorist attacks are often executed by organisations. The question 
is if these organisations are protected by the freedom of association.  
 
In 1995, Sweden signed and ratified the ECHR which made it binding.175 According to Article 
11 (1) ECHR, everyone has the right to freedom of peaceful assembly and to freedom of 
association. This includes the right to create and join trade unions. However, the ECtHR have 
ruled that it is applicable to all kind of groupings assessed as associations. Non-membership 
organisations do not fall within the scope of Article 11 ECHR, only democratic membership 

                                                
173 Council of Europe: Committee of Ministers ‘Guidelines on Human Rights and the Fight against Terrorism’ 
(Adopted by the Committee of Ministers on 11 July 2002 at the 804th meeting of the Ministers' Deputies) 
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174 E.g. UNSC Res 2178 and Directive 2017/541 on Combating Terrorism.  
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organisations.176 Freedom of association can be explained from a civil and a political right 
perspective. As a civil right, freedom of association protects interference from a state when an 
individual intent to join an association. As a political right, freedom of association is necessary 
for the functioning of democracy in a state; by political parties and other organisations aiming 
towards a public interest.177 Without exception, associations form an important element for 
individuals’ and private actors to participate in the social and political life of a state.178 The UN 
General Assembly have expressed that it is important for individuals’ to be able to: 
 

[…] express their political opinions, engage in literary and artistic pursuits 
and other cultural, economic and social activities, engage in religious 
observances or other beliefs, form and join trade unions and cooperatives, and 
elect leaders to represent their interests and hold them accountable.179  

 
Furthermore, states have a positive obligation under freedom of association. This requires states 
to allow associations to be granted legal entity status, which also includes legal protection and 
protection of the associations members.180  
 
4.2.1.1 Limitations on Freedom of Association  
 
Article 11 ECHR have been applied in cases where authorities and governments have not 
accepted an association expressing their opinions against a nations ideology and interests. The 
ECtHR have ruled that political parties may promote a change in the legal and constitutional 
structure of a state. Two conditions must be fulfilled; the means used shall be legal and 
democratic and the promoted change shall be compatible with democratic principles.181 States 
must allow different shades of political opinions to be expressed within associations to uphold 
democracy in a society.182 Nonetheless, the ECHR is not able to protect political parties that use 
violence: 
 

[…] a political party whose leaders incite to violence or put forward a policy 
which fails to respect democracy or which is aimed at the destruction of 
democracy and the flouting of the rights and freedoms recognised in a 
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democracy cannot lay claim to the Convention’s protection against penalties 
imposed on those grounds.183 

 
When applying Article 11 (2) ECHR, which sets the basis for restriction of freedom of 
association, states have a limited margin of appreciation. Dissolution of a political party or other 
similar associations may only be applicable if there are convincing and compelling reasons to 
do so. Thus, only in the most serious cases.184 To limit freedom of association, three conditions 
must be meet. Firstly, the interference must be prescribed by law, which means that is must 
have domestic law as a basis. There is also a requirement that the domestic law is accessible 
and formulated in a way in which all individuals understand the consequences of an activity.185 
Secondly, the interference must serve a legitimate aim. These are stated in Article 11 (2) ECHR, 
namely for the national security, public safety, prevention of disorder and crime and for the 
protection of health, morals and freedom of others. Lastly, the interference must be necessary 
in a democratic society. The state must prove that a limitation of freedom of association is a 
response to a pressing social need and in accordance with the proportionality test. Pressing 
social need, in relation to dissolution of a political party, means that there must be proof that 
the activities of a Party is incompatible with the fundamental principles of a democratic 
society.186 Regarding the proportionality test, states must prove that the interference is the 
“minimum level of interference necessary to attain legitimate goals.”187 Thus, freedom of 
association is a qualified right.  
 
In case United Communist Party of Turkey v. Turkey, the ECtHR ruled violation of Article 11 
ECHR.188 The United Communist Party of Turkey was dissolved after being accused of 
establishing domination of one social class over another, using the word communist in its Party-
name, executing activities likely to undermine the territorial integrity of Turkey and having 
declared itself successors of the previous political party, the Turkish Workers’ Party.189 All 
these activities were according to Turkish law unlawful. Accordingly, the United Communist 
Party of Turkey claimed that there had been a violation of Article 11 ECHR.190 The Court 
claimed that the dissolution of the Party served a legitimate aim, namely protection of national 
security. While the Turkish Government argued that Article 11 ECHR was not applicable to 
political parties, the ECtHR stated that it does in fact include political parties as a form of 
association that are necessary in a democratic society.191 Even though a state may regard an 
associations activity as undermining the constitutional structure, it does not exclude them from 
protection according to the ECHR. States have the freedom to take necessary measures to 
                                                
183 Refah Partisi (the Welfare Party) and others v. Turkey (App Nos. 41340/98, 41342/98, 41343/98 and 
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uphold the rule of law and their constitutional rights, but the measures must be in line with the 
obligations under the Convention.192 Furthermore, regarding the word communist, the ECtHR 
reasoned that a political party’s name may not be ground for dissolution.193  
 
In case Refah Partisi (the Welfare Party) and others v. Turkey, the ECtHR found no violation 
of Article 11 ECHR. The Welfare Party in Turkey was dissolved because its activities were 
contrary to the principles of secularism. Among other things, the Party aimed at setting up a 
regime based on Sharia.194 Regarding prescribed by law, the ECtHR ruled that the Party could 
have foreseen that its anti-secularism activities would lead to dissolution, in accordance with 
Turkish law.195 Further, the Court considered that the dissolution was according to the legitimate 
aims listed in Article 11 (2) ECHR, namely protection of public safety, national security and 
the rights and freedoms of others and the prevention of crime.196 The ECtHR stated that the 
dissolution was necessary in a democratic society and that Turkey did not go beyond their 
margin of appreciation, since the Party was about to seize political power which could have 
been dangerous for the rights and freedoms according to the ECHR.197 Similarily, in case Herri 
Batasuna and Batasuna v Spain, the ECtHR reasoned that there is no obligation for states to 
wait before they intervene to dissolute a political party, when necessary.198 The Court 
accordingly ruled that Sharia is incompatible with the democratic principles of a society and 
that it would be difficult to maintain respect for democracy and human rights with Sharia as 
base.199  
 
4.2.2 Sweden 
 
The right to freedom of association is established in the Swedish Constitution. Section 1 (5), 
Chapter 2 the Instrument of Government states: “freedom of association: that is, the freedom to 
associate with others for public or private purposes.”200 The right is applicable to all kinds of 
associations, whatever the purpose of it is.201 Not only does freedom of association cover the 
freedom to form an association, but also the right to act within the association.202 The right to 
freedom of association may be restricted according to Section 20, Chapter 2 of the Instrument 
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of Government.203 As within the ECHR, a restriction may only be executed in situations where 
it is acceptable in a democratic society and it should never go beyond what is necessary with 
regard to the purpose of it and it should not constitute a threat to the freedom of opinion.204 The 
right can be restricted in cases where an association uses military operations or persecution of 
an ethnic group, of race, of an individual’s colour of skin or other similar circumstances.205 
Regarding military operations, the Swedish Penal Code criminalises participation in 
associations where the association may develop into a military troop or a police force. There is 
a condition that the development does not strengthen the national defence nor the police and 
the association uses weapons, ammunition or other equipment. Furthermore, anyone who 
makes a building or land available to the activities of an association and supports it financially 
will be sentenced for unlawful military activity. 206 
 
4.3 RIGHT TO PROTECTION AS A REFUGEE 
 
4.3.1 International 
 
1951 UN Convention and Protocol relating to the Status of Refugees (Refugee Convention) is 
one of the main legal instruments on the establishment of protection for refugees. Refugee is 
defined in Article 1 (A) (2): 
 

[…] well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is 
outside the country of his nationality and is unable or, owing to such fear, is 
unwilling to avail himself of the protection of that country; or who, not having 
a nationality and being outside the country of his former habitual residence 
as a result of such events, is unable or, owing to such fear, is unwilling to 
return to it.207  

 
Well-founded fear of being persecuted is one of most important conditions for determining 
refugee status.208 However, there is no universal definition of the term persecution according to 
the UNHCR Handbook on the Determination of Refugees (UNHCR Handbook). The UNHCR 
Handbook explains it as a threat to an individual’s life or freedom, as a basis of race, religion, 
nationality, political opinion, membership of a particular group or serious violation of human 
rights.209 Race includes all ethnic groups. Discrimination because of race is seen as one of the 
biggest violations of human rights. It is however not enough to only be a part of a racial group 
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to receive refugee status.210 The same goes for religion. Only religion is normally not a ground 
for receiving refugee status. However, it includes freedom to change religion and to manifest it 
in public or private.211 Fear of being persecuted because of nationality includes membership of 
ethnic and linguistic groups, and citizenship of a country. Difficultness arises when this 
condition overlaps with the condition race, and when there is a conflict between different 
national groups. Thus, it can be hard to assess the difference between nationality and political 
opinions.212 Membership of a particular social groups is referred to as individuals’ in a group 
who have similar backgrounds, habits and social status.213 The Refugee Convention does not 
define what kind of groups that are included. This can be seen as an advantage to applicants 
because the definitions do not include any specific limitations. Examples of groups that have 
been determined by Member States are women, families, tribes and homosexuals.214 Regarding 
fear of persecution because of political opinion, the applicant must show that he or she possess 
opinions that are not tolerated by the authorities and government of the state of origin. This is 
also applicable on refugees sur place.215 As soon as an individual meet the criteria’s for being 
a refugee according to the Refugee Convention, he or she is determined a refugee according to 
international law. Nonetheless, this may occur prior to when refugee status determination has 
been concluded which means that refugee status does not make an individual a refugee. Refugee 
status only recognises the refugee.216  
 
4.3.2 Sweden 
 
The Swedish definition of a refugee is based on the Refugee Convention thus it looks about the 
same.217 However, there is one obvious difference; the Swedish definition includes persecution 
because of gender and sexual orientation. Gender includes both social and cultural gender. 
Sexual orientation includes homosexual, bisexual and heterosexual orientation.218 According to 
the Swedish Aliens Act, refugees, persons eligible for subsidiarity protection and persons 
otherwise in need of protection have the right to residence permit.219 It may however be refused 
if a refugee has committed a serious crime, which could threaten the national security of 
Sweden. Furthermore, residence permit may also be refused in situations where a refugee has 
pursued any kind of operations, dangerous to the national security and fear of the refugee 
continuing its activities in Sweden.220 Act on Temporary Limitation of Possibility to Receive 
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Residence Permit in Sweden (Act 2016:752) limits this right.221 In 2015, the Migration Agency 
and other authorities in Sweden argued that the amount of asylum seekers in Sweden resulted 
in terrible strain. The aim of Act 2016:752 was to reduce asylum seekers and to effectivities 
reception of refugees.222 The result of the Act has thus been 162 877 asylum seekers in 2015, 
versus 24 817 in 2017.223 It was implemented in June 2016 and it is valid for three years ahead.  
 
4.3.3 Exclusion from International Protection 
 
4.3.3.1 UN and EU 
 
All individuals do not have the ability to enjoy the right to protection as a refugee and the right 
to apply for refugee status determination. Article 1 F of the Refugee Convention, as well as 
Article 12 (2) of Directive 2011/95/EU of 13 December 2011 on standards for the qualification 
of third-country nationals or stateless persons (Qualification Directive)224, states that the 
provisions are not applicable if there is serious reason to consider that: 
 

(a) he has committed a crime against peace, a war crime, or a crime against 
humanity, as defined in the international instruments drawn up to make 
provision in respect of such crimes;  
(b) he has committed a serious non-political crime outside the country of 
refuge prior to his admission to that country as a refugee;  
(c) he has been guilty of acts contrary to the purposes and principles of the 
United Nations.225 

 
When the Refugee Convention was created, drafters of the Convention decided to include 
provisions on the exclusion of international protection to ensure that individuals that had 
committed serious crimes would not be able to avoid punishment for their crimes by the right 
to protection as a refugee. Many Member States claimed that they could not be bound by the 
Refugee Convention, if it would have been allowed to protect individuals that had committed 
serious crimes.226 As the ECJ stated in case Germany v. B and D, the provisions on exclusion 
are essential “to maintain the credibility of the protection system.”227 Article 1 F is however 
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only applicable on crimes committed before the refugee applied for asylum.228  Part A of Article 
1 F criminalises crimes against peace, which is defined as planning, preparation, participation 
or initiation of an unlawful international war or war in violation of international instruments. 
War crimes constitute violations of the laws or customs of war, which includes acts like murder, 
ill-treatment, deportation to slave labour etc. Crimes against humanity includes murder, 
extermination, enslavement, deportation and other similar, inhumane acts.229 This is the most 
general ground for exclusion and the crimes included are still unsettled.230  
 
In Part B of Article 1 F, an assessment must be made on whether the crime is considered as a 
serious non-political or political crime. This is made by investigating the nature and purpose of 
the crime, that is if the crime is committed out of political motives or personal reasons.231 The 
seriousness of a crime can be hard to define since Member States have different point of views 
on different crimes. The UNHCR Handbook states that it must be a “capital crime or a very 
grave punishable act.” Minor crimes are not included in the definition and is not a ground for 
exclusion.232 If a crime is committed outside the country of refuge prior, e.g. the applicant’s 
country of origin, that will constitute ground for exclusion.233 If an individual face severe 
persecution from the country of origin, the crime committed must be seen as very serious for 
the authorities to exclude the individual from international protection. According to Article 33 
of the Refugee Convention, it is not allowed for Member States to expel or return an individual 
that may encounter threat to his or her life or freedom.234 Hence, there is a difficult assessment 
to be made since the Member State will have to balance the nature of the crime to the fear of 
persecution.235 
 
Part C of Article 1 F does not define any specific crimes. The intention is to cover acts that may 
not be covered under the two other exclusion conditions, however they must be crimes and no 
other unacceptable acts. Examples of crimes applicable under this Article are terrorism, serious 
human rights violations and attacks on UN staff.236 The conditions for exclusion of the right to 
protection as a refugee and refugee status determination are often discovered under the process 
of receiving international protection. However, if the discovery emerges after the individual 
have received protection, the exclusion will cancel the decision of protection.237 Furthermore, 
Article 1 F is not applicable in cases where an individual already have committed a crime and 
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served his or her sentence. To stop an individual for enjoying their right to protection as a 
refugee solely on that ground is not allowed.238 
 
Case Germany v. B and D concerned exclusion of refugee status of individuals who had been 
members of terrorist organisations. The Federal Administrative Court of Germany requested a 
preliminary ruling from the ECJ, with Article 12 (2) (B) of Directive 2004/83/EC (old 
Qualification Directive) as a basis: 
 

he or she has committed a serious non-political crime outside the country of 
refuge prior to his or her admission as a refugee; which means the time of 
issuing a residence permit based on the granting of refugee status; particularly 
cruel actions, even if committed with an allegedly political objective, may be 
classified as serious non-political crimes.239 

 
The Federal Administrative Court of Germany asked the ECJ if it constitutes a serious non-
political crime and or if it is contrary to the purposes and principle of the UN; if an individual 
who has applied for asylum, was a member of a terrorist organisation included on one of the 
EU terrorist lists, the organisation the individual was a member of used terrorist methods and 
the individual gave support to the organisations armed struggle.240 The ECJ stated that even 
though acts committed by the terrorist organisation falls within the scope of Article 12 (2) (B) 
of the old Qualification Directive, that does not mean that the individual that was a member of 
the organisation shall be excluded from refugee status. Membership cannot be the only reason 
for exclusion of refugee status under Article 12 (2) (B) of the old Qualification Directive.241 
Participation in activities of a terrorist organisation can also not be used under Article 12 (2) 
(B) of the old Qualification Directive.242 The ECJ claimed that the responsible authority for 
asylum must assess different perspectives when determining exclusion of refugee status; the 
individuals position within the terrorist organisation and the knowledge the individual had on 
the activities occurring within the terrorist organisation. Hence, the individual’s responsibility 
within the organisation must be investigated in the light of subjective and objective 
conditions.243 
 
Article 12 (2) (C) of the old Qualification Directive stated that a third country national or a 
stateless person could be excluded from refugee status if he or she is found to be guilty of acts 
that are contrary to the purposes and principles of the UN.244 The Supreme Administrative Court 
of Belgium requested a preliminary ruling from the ECJ, asking if Article 12 (2) (C) is 
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applicable only if an individual have been sentenced for a terrorist offence, this in case C-
573/14.245 The applicant Mostafa Lounani sought for asylum in Germany in 1991. His 
application was rejected and Lounani left for Belgium. In 2006, he was sentenced for 
participation in activities of the terrorist organisation Moroccan Islamic Combatant Group. 
Lounani had been a leader in the organisation, providing logistical support, material resources 
and information. He was also sentenced for forgery, transfer of passports and sending 
volunteers to Iraq.246 In 2010, the Lounani claimed that he feared persecution in Morocco 
because of his conviction in Belgium, and that the Moroccan authorities would believe that he 
was a radical Islamist. Thus, he applied for refugee status.247 The ECJ explained that Article 12 
(2) (C) is not limited to only direct terrorist offence, since the Article does not explicitly state 
that.248 Furthermore, UNSC Resolution 1377 establishes that not only is terrorist offences 
contrary to the purposes and principles of the UN, but also financing terrorist organisation, 
planning and preparation as well.249 The ECJ ruled that Article 12 (2) (C) is applicable on 
situations where the applicant, in this case, was sentenced for participation in activities of the 
terrorist organisation. Even though Lounani did not commit, attempt to commit or threatened 
to commit a terrorist offence, exclusion of protection as a refugee is still justified.250  
 
4.3.3.2 Sweden 
 
Chapter 4, Section 2 (B) of the Aliens Act is based on Article 1 F of the Refugee Convention, 
regarding exclusion of international protection. In 2006, an applicant and his family sought for 
asylum in Sweden.251 The applicant had a membership-card from the Popular Front of the 
Liberation of Palestine and he had been responsible for training other members in how to use 
weapons.252 The Migration Court of Appeal claimed that since the applicant obtained this 
responsibility, it was likely that he had been aware of or had participated in the organisations 
crimes against humanity.253 Hence, they were not granted asylum on the ground that the Popular 
Front of the Liberation of Palestine is a classified terrorist organisation according to the EU.254 
In another similar case, an applicant that sought for asylum in Sweden had been sentenced for 
assistance in the terrorist organisation PKK in Turkey, for recruiting new members.255 However, 
the applicant claimed that he had been wrongfully sentenced and that accusations against him 
concerned his participation in the Democratic Society Party in Turkey. The Migration Court 
claimed that if expulsion of protection were to be applicable, the applicant must have been 
responsible for some of the activities happening within the organisation. The Migration Court 
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claimed that the Migration Agency had failed to prove that he had been a member of the PKK 
and that he had participated in any of the activities of the Party. Thus, the applicant was granted 
international protection.256  
 
The Swedish Aliens Act consists of legislation on the expulsion on account of criminal 
offences. A crime that can lead to prison is ground for deportation in Sweden. In other words, 
the crime must result in a more severe penalty than fine. Expulsion is applicable if the 
authorities believe that the individual will continue to commit crimes in Sweden or that the 
crime will result in damage, danger or violation to Sweden.257 It is the Court that determines 
expulsion on account of criminal offences. The individual’s attachment to the Swedish society 
must be investigated with four different conditions as a basis. Firstly, the individual’s 
circumstances such as working conditions, accommodation, adjustment to the social society 
and if he or she has learned the Swedish language. Secondly, the authority must assess if the 
individual has a child in Sweden and if so, the child’s need of contact and how an expulsion 
would affect the child.258 Thirdly, the individual’s family situation. This assessment also 
includes the principle of the best interest of the child. The last condition concern for how long 
the individual have been situated in Sweden.259  Furthermore, an individual who is a refugee, 
may only be deported if he or she have committed a crime that is exceptionally gross and that 
the individuals stay in Sweden would result in serious danger to the public and the security. 
Another ground for exclusion from protection is if an individual has participated in activities 
that endangered the national security of Sweden. This also applies to if the authorities believe 
that the individual will continue the criminal participation.260  
 
Act Concerning Special Controls in Respect of Aliens (Act 1991:572) states that an individual 
may be expelled if it is particularly called for the national security of Sweden.261 Only few 
specific situations are applied under this condition, e.g. if an individual has connections to an 
organisation that exercises violence or other criminal, political offences.262 Accordingly, 
another ground for expulsion concerns knowledge by the authorities that an individual may 
participate in or commit a terrorist offence according to Section 2 of Act 2003:148.263 Thus, 
there is no need for concrete evidence of crime to apply this condition. The authorities only 
need evidence to prove that a terrorist offence may be committed.264 Act 1991:572 was applied 
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seven times during 2015-2016, compared with 2014-2015 when it was only applied one time. 
The reasons for this is most likely the big amount of asylum seekers in Sweden.265  
 
4.4 SUMMARY 
 
Freedom of association in the ECHR is often discussed in relation to political parties. However, 
Article 11 (1) ECHR is applicable to all kinds of peaceful associations, assemblies and trade 
unions. Whenever a political party or other kinds of association use violence or strategies 
undermining democracy and human rights, Article 11 (1) ECHR is not applicable. Member 
States can lawfully restrict freedom of association, since it is a qualified right. The right to 
protection as a refugee is applicable on all individuals, fulfilling the conditions in Article 1 (A) 
(2) of the Refugee Convention, as well as Section 1, Chapter 4 of the Aliens Act. There are 
however several exclusion clauses, limiting refugees’ rights to protection. When the Migration 
Agency can prove that an individual has maintained a certain amount of responsibility within a 
terrorist organisation, exclusion from protection is justified.  
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PART V: ANALYSIS 

5.1.1 What are the criteria for determining acts of terrorism and terrorist organisations? 
 
Even though there is no universally agreed definition of terrorism, the thesis presents the once 
that exists. The case law used in the thesis by the ECJ, ECtHR and the Swedish Courts have 
not defined terrorism, even though the main issue in some of the cases has de facto been 
terrorism. This show that there is a matter of course surrounding what terrorism is and that it 
seems like a definition is in many situations not necessary. However, it is necessary for the 
implementation of new anti-terrorism provisions. Section 2 of Act 2003:148 summarises the 
different definitions quite well. A terrorist offence means seriously intimidating a population 
or group of populations, compelling a public authority or intergovernmental organisation to 
perform an act or abstain from performing an act and seriously destroy the political, 
constitutional, economic and social structures of a state. Furthermore, UNSC Resolution 1566 
expresses that terrorism are criminal acts, committed with the intention to cause death or serious 
body injury. Kidnapping, hostage-taking and other similar offences are also acts of terrorism. 
Directive 2017/541 establishes that offences relating to terrorism, such as public provocation, 
recruitment, financing, training and organisation of travels, are also seen as acts of terrorism. 
Hence, criminal acts that are executed with the conditions stated in Section 2 of Act 2003:148 
as a basis, are terrorist offences.  
 
As with terrorist organisation, there is no universally agreed definition of the term. However, it 
seems quite easy to point out democratic organisation from undemocratic, violent organisations. 
Directive 2017/541 defines terrorist organisation as structured groups, established for a period 
of time with the purpose to achieve a goal. The goal is achieved by committing terrorist 
offences. Criminal acts executed by organisations, according to Section 2 of Act 2003:148, 
constitute terrorist organisations. Terrorist organisations must be placed on the UN and EU 
terrorist lists, for states to be able to take effective measures against them. This is done by 
Member States of the UN and EU requesting a specific organisation to be put on the lists. 
Inclusion on these lists freeze funds and other financial assets of the organisation and it also 
obliges Member States to impose travel bans and to prevent supply, sale or transfer of weapons 
and other similar equipment. However, a lot of different conditions must be satisfied by the 
requesting Member State. Hamas inclusion on the EU terrorist list showed us that precise 
information and material from a national authority that have investigated the organisation is 
necessary for the inclusion. However, this is not necessary in order to maintain an organisation 
on the list, only in the original listing. It seems fair that the conditions for categorisation of 
terrorist organisations are tough. There may be a risk of states abusing their power, for their 
own national interest, if the conditions were easier to satisfy. Tough conditions equal 
democracy and anti-corruption.  
 
5.1.2 What are state obligations to combat terrorism? 
 
There is an obligation to prevent terrorist attacks, in accordance with protecting the democratic 
society and individuals’ fundamental rights. To prevent terrorist attacks from happening, states 
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have an obligation to investigate organisations suspected to use terrorist methods. There is thus 
an obligation to place terrorist organisations on the UN and EU terrorist lists, to hinder access 
of fund and other financial assets. All other serious crimes committed with the aim of 
maintaining terrorism in all its forms must be unlawful. States also have an obligation to follow 
the development of terrorism, to be able to criminalise new offences. It seems likely that this is 
the situation in Sweden now, since participation and collaboration in terrorist organisations will 
most likely be criminalised in the soon future.  
 
The growing threat posed by foreign terrorist fighters is another new problem. It has been 
recognised both by UNSC Resolution 2178, Directive 2017/541 and it is criminalised by Act 
2016:95 on the change of Act 2010:299. These individuals travel or attempt to travel to a state, 
other than their state of origin, to engage in criminal activities linked to a terrorist organisation. 
Analysing the wording of the law, the problem is that travelling to a state in which an individual 
maintains citizenship in, is not an unlawful act. Cooperation between states, effective border 
controls and control of identity papers may prevent some from committing terrorist offence. 
Admittedly, there is a hole in legislation and states obligations must therefore expand in this 
area of law. There is no legitimate reason for why the provision does not cover travelling to an 
individual’s state of origin.  
  
Directive 2017/541 claims that states must improve the definitions of terrorist offence, offences 
related to terrorist organisations and offences related to terrorist activities. Presumably, it would 
become easier for states to implement relevant legislation if the definitions were to be less 
vague. For example, Article 4 (B) of Directive 2017/541 states that it is unlawful to participate 
in the activities of a terrorist organisation, which includes handing over information, material 
resources and funding activities. Even though the rule explains what it includes, it does not 
further explain what kind of acts that constitute participation and what participation de facto 
means. In Sweden’s case, the Government had to investigate other EU Member States anti-
terrorist legislation for the sake of implementation of participation and collaboration in terrorist 
organisation.  
 
As stated, serious crimes committed with the aim of maintaining terrorism must be unlawful. 
Examples of these are public provocation, recruitment and training in relation to terrorism. 
Sweden have criminalised these offences and taken its responsibility under international law. 
There are however only a few cases on public provocation and training, while there have been 
no one prosecuted for recruitment in Sweden. The Swedish Minister for Justice and Home 
Affairs claims that crimes according to Act 2010:299 are complex and difficult to investigate. 
They often occur outside of Swedish territory, which makes the process of collecting evidence 
even harder. Cases according to Act 2010:299 presented in the thesis all include evidence from 
the internet. Even so, it does not seem to be enough. Case B 3019-16 concerned a man who was 
prosecuted for attempting to travel to Syria, to fight with the terrorist organisation Jabhat Al-
Nusra.266 Evidence in form of conversations on the internet where he talked about his trip, 
radical pictures on his computer and searches about how to join terrorist organisation were 

                                                
266 See Part 3.4.2 of the thesis.  
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found. The fact remains that the aim of such a travel should be to prepare or to commit a serious 
crime. Even so, the District Court claimed that even though the man tried to join Jabhat Al-
Nusra, there would have been a long way until the risk of a serious crime would occur. The 
question is if Sweden took all the necessary measures possible to combat terrorism in this case 
and if his activities could have fallen within the scope of participation or collaboration.  
 
5.1.3 What is the extent of individuals’ human rights law in relation to membership in 
terrorist organisations? 
 
According to Article 11 (1) ECHR, everyone has the right to freedom of peaceful assembly and 
to freedom of association. This is necessary for the fundamental functioning of a democratic 
society. It is important for individuals to be able to express their political opinions, religious 
beliefs and to participate in cultural, economic and social activities. Even so, freedom of 
association is explained as a qualified right, which makes it lawful to restrict in certain situation. 
Article 11 (2) ECHR addresses the conditions for restriction. Article 11 ECHR have several 
times been applied in cases concerning dissolution of political parties. The ECtHR have ruled 
that political parties that incite to violence or use a policy that do not respect democracy, are 
not protected under the ECHR. Hence, associations and assemblies using these kinds of 
measures and policies in their movement, can by states be lawfully stopped. Applying this 
ruling to membership in terrorist organisations, it seems hard to argue that freedom of 
association would in any way protect terrorist organisations. Terrorist organisations are not 
peaceful associations and they do not function for the democratic society of a nation. However, 
they do express their political and religious opinions, but they do so by killing innocent civilians 
and destroying territories of states.  
 
Everyone that qualifies as a refugee according to Article 1 (A) (2) of the Refugee Convention, 
has the right to apply for international protection. An individual that fears persecution because 
of race, religion, nationality, membership of a particular social group or political opinion is 
after investigation categorised as a refugee. The Swedish definition of a refugee includes fear 
of being persecuted because of gender and sexual orientation as well. With that said, gender 
and sexual orientation often fall within the requirement particular social group in the Refugee 
Convention definition. However, everyone does not have the right to enjoy this protection. 
Article 1 F of the Refugee Convention, as well as Article 12 (2) of the Qualification Directive, 
states that anyone who commits a crime against peace or humanity, war crime, a serious non-
political crime or has been guilty of acts contrary to the purposes and principles of the United 
Nations are excluded from protection. In case Germany v. B and D from 2010, the ECJ ruled 
that membership in a terrorist organisation, according to Article 12 (2) (B) and (C) of the 
Qualification Directive, does not automatically mean that the applicant has committed a serious 
non-political crime or committed crimes that are contrary to the purposes and principles of the 
UN. Contrary to this ruling, in case Commissaire général aux réfugiés et aux apatrides v 
Mostafa Lounani from 2017, the ECJ ruled that Article 12 (2) (C) of the Qualification Directive 
is applicable on situations where the applicant have participated in the activities of a terrorist 
organisation. Thus, exclusion of protection as a refugee was justified.   
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5.1.4 What is the appropriate balance between counter-terrorism and respecting individuals’ 
human rights, in relation to criminalising membership in terrorist organisations? 
 
Whenever an area of law develops, the legislators has the responsibility to find the appropriate 
balance between the measures that states must take and individuals’ fundamental freedoms. 
This is admittedly difficult, since state obligations to counter-terrorism aims at maintaining 
democracy and human rights. Thus, a conflict may appear, deciding what element is the most 
important one in a certain situation. As long as states do not go beyond their lawful right to 
limits individuals’ fundamental freedoms, an appropriate balance between individuals’ human 
rights and combating terrorism is not an issue. Thus, there is also an obligation to apply the law 
correctly and for the law to be accessible, to minimise the risk of disrespecting individuals’  
fundamental freedoms.  
 
The right to freedom of association is established in the Swedish Constitution, thus it is difficult 
to change it. One of the purposes of freedom of association is that it should be impossible for a 
state to criminalise membership in associations. The legislator must therefore adjust the 
Swedish legislation on participation and collaboration in terrorist organisation after the freedom 
of association. However, Article 11 ECHR explicitly states that everyone has the right to 
peaceful association and assembly. With this said, terrorist organisations do not in any manner 
fall within the scope of peaceful, hence it is hard to claim that freedom of association would 
protect terrorists and their inhumane crimes. Furthermore, the Swedish Government claims that 
the proposed bill on participation and collaboration in terrorist organisation should include a 
definition of terrorist organisations. A definition of what kind of organisations the legislation 
applies to clearly establishes that associations protected under freedom of association do not 
come in conflict with this legislation. Hence, it secures the principle of legality. The Swedish 
Court should use the UN and EU terrorist lists to decide what organisations that falls within the 
definition, since it is a fairly political question.  
 
The Swedish Penal Code criminalises participation in associations that may develop into a 
military troop or a police force. The association uses weapons or other equipment. This is 
however not applicable on terrorist organisations since they have already developed into an 
organisation using violence. Sweden needs a distinct legislation, explicitly establishing that 
membership in terrorist organisations are contrary to the functioning of a democratic society. 
Nevertheless, the question is whether there are enough convincing arguments claiming that a 
law like this could prevent future terrorist attacks. Is the suggestion to create this legislation 
only a legal response to the recent terrorist attack in Stockholm and Europe? Since almost all 
EU Member States have criminalised this issue, it seems convincing to claim that it is a serious 
concern in which Sweden have failed to take responsibility for. The Norwegian Penal Code on 
participation in terrorist organisations have generated nine judgements since 2013, hence it 
seems to be quite successful.  
 
State must follow the development of their obligations under counter-terrorism, in order to 
maintain an appropriate balance and lawfully restrict individuals’ rights. International refugee 
law is a sensitive area because it concerns individuals’ and families in serious need. However, 
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the threat against the state in which a refugee applies for protection is more important. The 
development from case Germany v. B and D to case Commissaire général aux réfugiés et aux 
apatrides v Mostafa Lounani show us that membership in terrorist organisations has become 
more serious now, than it was before. Not to forget, Council Framework Decision of 13 June 
2002 on combating terrorism, which is today replaced, did mention participation in activities 
of a terrorist organisation. However, whenever participation in terrorist organisations can be 
proved, exclusion of international protection is justified. The Migration Agency will probably 
exclude more refugees from protection, when and if membership in terrorist organisations 
becomes unlawful in Sweden. It seems likely that the applicant in case UM 6199-15 could have 
been excluded from protection if Sweden would have had participation and collaboration as 
unlawful acts.267 In the particular case, the Migration Court claimed that applicant did not 
maintain any obvious responsibilities within the PKK, for exclusion to be justified. Thus, 
responsibility is the prerequisite that must be assessed in every individual case since it seems 
like the proposed bill aims at criminalising active participation and collaboration.  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
267 See Part 4.3.3.2 of the thesis.  
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PART VI: CONCLUSION  

States must remain strong and effective measures must be taken in order to combat terrorism. 
Responsibilities and obligations given by UN Security Council Resolutions and by EU 
Directives, Regulations and Decisions must, without any doubt, end terrorism in all its form. 
The purpose of counter-terrorism is to understand terrorism in such a sense that it is possible to 
prevent it. When a terrorist attack hits, states must be able to deal with the social and legal 
consequences of it. Accordingly, when terrorism found Stockholm, 7 April 2017, major legal 
consequences were put on the table. Why was there not any preventative measures that could 
have foreseen the attack? In what areas had the law failed? Consequently, the Swedish 
Government began to investigate unlawfulness of participation and collaboration in terrorist 
organisation. While it was reasoned that the right to freedom of association would come in 
conflict with such a legislation, the thesis claims that it is not possible. Article 11 (1) ECHR 
explicitly states that freedom of association is only applicable on peaceful association, 
assemblies and trade unions. Terrorist organisations are undemocratic organisations, using 
violence and strategies that destroy the fundamental values of a state. Even though freedom of 
association could be restricted because of a counter-terrorism law, the fact remains that it is a 
qualified right that may be restricted if it is proportionate, prescribed by law and necessary in a 
democratic society. Hence, membership in terrorist organisations seems to be an issue that 
should fall within the scope of those conditions. Understandably, some fundamental and 
absolute rights may not be restricted, such as the right to life and prohibition of torture.  
 
As UNSC Resolution 2178 provides, terrorist attacks executed by organisations constitute one 
of the most serious threats to international peace and security. Criminalisation of membership 
in terrorist organisations is one of the responsibilities Sweden must take to comply with its 
obligations under international law. This kind of proposed criminalisation will certainly affect 
the right to protection as a refugee. Until now, the Migration Agency has excluded some and 
granted some protection. The main evidence for exclusion has been the amount of responsibility 
a refugee has maintained in a classified terrorist organisation. If membership in terrorist 
organisations becomes unlawful in Sweden, more refugees will probably be excluded from 
protection because of their participation and collaboration. The Swedish Courts must therefore 
assess what kind of responsibility is unlawful and when responsibility can be seen as a serious 
threat to national security and democracy. It seems like active membership, meaning 
responsibility within a terrorist organisation categorised by the UN or the EU, that helps 
develop a terrorist organisation, will be a legitimate ground for exclusion. 
 
Consequently, the thesis affirms that the proposed bill on membership in terrorist organisations 
is one step towards the goal, as stated in Article 1 (1) of the UN Charter; to maintain 
international peace and security, and to prevent and remove threats. Law is admittedly not the 
only tool to fight terrorism, but it does show that terrorists must be brought to justice and be 
held accountable for their inhumane crimes.  
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