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I. INTRODUCTION  

A. GENERAL BACKGROUND: THE REFUGEE CRISIS IN EUROPE 

 

The migrant crisis in Europe has created heated debates since few years. No matter the 

actuality of the topic, migratory issues and Europe have a long common history. In fact, Europe 

has been a popular destination in global migration flows since the iron age, through the forced 

migration of the first and second World War until nowadays. The tradition of favoring sailing 

through the Mediterranean Sea to the European coasts has been preserved, causing an increasing 

number of deaths every year.  

With one million arrivals in 2015, concerns have raised over the integration of the migrating 

population into a Europe that struggles with economic insecurity, together with talks on human 

rights and global inequality. The 2015 peak can be explained by the increasing violence in the 

Syrian civil war and the imminent unwill to cooperate of the surrounding States of Syria. In fact, 

since the instabilities started, Syrians have found refuge in Jordan, Lebanon and Turkey, but the 

pressure of high numbers of fleeing Syrians, poor living conditions and a limited labor market 

has pushed millions to continue to Europe.1 

 

 European countries have attempted to join forces in order to face the migratory flows 

since 1990, when the Dublin Convention was first signed by the members of the European 

Community (EC) and some non-members concluded an agreement to apply the same laws on 

their territories. Since then, the Convention has been replaced twice by the Dublin II and Dublin 

III Regulations, respectively in 2003 and 2013, to respond to the developing migratory 

challenges. Regardless of the evolution of law, the Dublin system as it is today shows 

weaknesses and adds on the heated migratory debates. Therefore, it is relevant to discuss the 

European migration crisis from a legal perspective, with focus on the States, since they are the 

first actors in the Dublin system as executers of the provisions on asylum matters.  

 

B. METHODS  

 

The demonstration is widely based on a legal dogmatic approach. It relies mostly on legal 

material such as legal texts and case law, but also doctrine, law related blogs and EU institutions´ 

or States´ official webpages. 

Chapter II, which represents in volume the most important chunk on the totality of the text, 

includes successive sub-parts with a first descriptive introduction to the state of refugee law, 

followed by relevant commented case law put in parallel with the described legal base, and 

finally completed by overviewing conclusions that attempt to answer the dissertation´s 

problematic.  

                                                 
1 Dragostivona, T., Refugees or Immigrants ? The Migration Crisis in Europe in Historical Perspective (Ohio State 

University, vol. 9, issue 4 - January 2016). 
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The second part combines a qualitative method with the legal dogmatic approach, as it includes 

an interview of an individual who was subject to the Dublin system in 2015 and discussions on 

the adequate legal provisions applicable on his case. Then, the case study facts will be 

reanalyzed in the light of the law changes that have occurred since that date. In other words, how 

would the same case be assessed if presented today.   

An ethical approach is respected in this second part, as the interviewed individual was promised 

respect of anonymity. The interviewed is not in an irregular situation in Sweden and does not 

have particular reason to stay anonymous, but the option was of course offered to him to 

encourage his valuable participation into the paper and he explicitly expressed his wish to stay 

anonymous out of habit until he learns to trust the local authorities. For the rest of the 

dissertation, the discussions are based on public sources that do not reveal any personal 

information that could touch one´s integrity. Also, the States are mentioned by name for the 

pertinence of the demonstration, but the treatment of the specific cases are done as neutrally and 

analytically as possible. Political discussions are deliberately avoided to keep this neutrality and 

focus the discussion of the legal issues. Final mention, human rights are n on-negotiable values 

that is not questioned through the dissertation. It is a very sensitive subject for the States 

specifically in migratory matters and raise problematic questions in their respect, that is why 

human rights are given a central position in the discussions, not because their existence is in any 

way problematic.  

 

C. TOPIC DELIMITATION AND PROBLEMATICS 

 

The migratory crisis raises many questions that are more or less covered by research and 

comments. Usually, one hears of the human rights´ violations and human rights specialized 

organizations´ reports on these violations, with calls to intervene in favor of rectification of these 

violations. Otherwise the focus is on States that fail to respect these human rights and show 

reluctance to effectively process asylum applications, or on the EU that receives as any other 

political organization much criticism on its policies in the matters of asylum. Analyzing the same 

issues from a State perspective is of course related to the problematics mentioned but still has 

some originality specifically in the way to approach these problematics. Are the so much 

criticized States even provided with sufficient legal tools to face the migratory crisis in respect of 

human rights? Are all the systemic flaws to blame on the States? Are the legal flaws dealt with in 

a cooperative way with the States? In general, what is the position of the States in the 

European migratory crisis?   

The chosen topic is very wide and covers many separate themes. This was a conscious choice, 

because the purpose of the demonstration is to draw a concrete but covering image of how the 

States are dealing with the migratory crisis, and that by touching upon the biggest issues the 

States face and sum them up into the general situation they stand in. As mentioned, political 

discussions are avoided as much as possible, so the power balance of the EU institutions will be 

left aside. On legal matters, topics that are left aside are the relation between the European Court 
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of Justice (ECJ) and the European Court of Human rights (ECtHR) as well as details of the 

Dublin procedures. Full focus will be put on major human rights issues that affect the legal 

comprehension of the States and most important case law related to it, also on derogations to the 

Dublin system, whether these are planned or unplanned, thus analyzed if the derogations are 

welcomed or objected.  

 

On chapter II, with the method described above, a presentation of the Dublin system will be 

followed by a clarification of State´s obligations under the scope of the Dublin system and how 

the States together share their responsibilities. Then, the second part will handle safeguards 

provided to guarantee asylum seekers´ rights subject to the Dublin procedures, but analyzed with 

the same guideline: what are the implications of the guaranteed rights on the States? Chapter III 

allows a glimpse of the Dublin system practice through the story of a Syrian refugee who 

travelled through Europe to seek asylum in Sweden. This part allows to get some distance from 

the theoretical speculations and single cases ruled by courts, and look at the Dublin system from 

the inside. This change of perspective should highlight new issues or other dimensions to issues 

already notices in chapter II, and conclusions will again be drawn from a State perspective. 

 

II. THE DUBLIN III REGULATION: THE STATE OF REFUGEE LAW IN 

EUROPE? 

 

A. PRESENTATION OF THE DUBLIN SYSTEM 

1. THE COMPOSING ELEMENTS OF THE DUBLIN SYSTEM  

“Regulation (EU) No 604/2013 of the European Parliament and the Council Establishing the 

Criteria and Mechanisms for Determining the Member State Responsible for Examining an 

Application for International Protection Lodged in one of the Member States by a Third-Country 

National or a Stateless Person”, or the Dublin III Regulation (the Regulation), is a legal text 

applicable in the European Unions´ (EU) Member States, Norway, Liechtenstein and 

Switzerland (the Member States). Together with its Implementing Regulation2 and the Eurodac 

Regulation3 it forms the Dublin system. The number III refers to its replacing of the previous 

Dublin II Regulation and Dublin Convention. It was the result of a long-term process and 

lengthy negotiations: proposed in 2008, planned for 2010, postponed to 2012, and finally 

                                                 
2 Commission Implementing Regulation (EU) No 118/2014 of 30 January 2014 amending Regulation (EC) No 

1560/2003 Laying Down Detailed Rules for the Application of Council Regulation (EC) No 343/2003 Establishing 

the Criteria and Mechanisms for Determining the Member State Responsible for Examining an Asylum Application 

Lodged in One of the Member States by a Third-Country National (30 January 2014).  
3 Regulation (EU) No 603/2013 of the European Parliament and of the Council (26 June 2013). 
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adopted on 26 June 2013 by the European Parliament and Council, it only became applicable on 

any request to take charge or take back applicants received from 1 January 2014.4  

The European Parliament and the Council confirmed the principles underlying the Dublin II 

Regulation ‘in the light of the results of the evaluations’ of the previous texts.] In fact, asylum 

claims will be allocated to the Member State which played the greatest part in the applicant’s 

entry into or residence on the territories of the Member States, with an exception to protect 

family unity and unaccompanied children. The Dublin III Regulation enhances the efficiency of 

the functioning of the Dublin system as well as ensures higher standards of protection for the 

applicants who fall under the Dublin procedure.5  

As mentioned, the Dublin system is also composed of the Eurodac Regulation. It establishes 

an EU asylum fingerprint database that collects in its central system fingerprints from all asylum 

applicants. Eurodac is considered a tool to implement the Regulation as it helps determine the 

responsible Member State to examine asylum applications by its fingerprint comparison 

evidence. It contributes to the efficiency of the Dublin system by helping comply with the 

Regulation and reducing the time between the taking and sending of fingerprints to the Central 

Unit with regards to time limits. Collecting fingerprints also gives concrete material to criminal 

prevention and investigations of serious crimes such as murder and terrorism.6 Eurodac has 

contributed into hindering secondary movements, but asylum seekers try to avoid being 

identified by the Eurodac system, 7 and have gone as far as mutilating their fingers to avoid 

being fingerprinted.8 Although, the Commission highlighted the importance of fingerprinting 

migrants arriving to Schengen,9 and came up with an information leaflet addressed to applicants 

subject to the Dublin procedure. Member States carry the obligation to hand out these leaflets, 

which clearly state that “if you have deliberately damaged your fingers, the fingerprints will be 

taken again in the future”,10 when they have had time to heal.  

2. THE DUBLIN SYSTEM AS A WHOLE  

                                                 
4 Regulation (EU) No 604/2013 of the European Parliament and the Council of 26 June 2013 Establishing the  

Criteria and Mechanisms for Determining the Member State Responsible for Examining an Application for  

International Protection Lodged in one of the Member States by a Third-Country National or a Stateless Person 

[2013] OJ L 180/31 Dublin III Regulation, article 49.  
5 Council of the European Union, Recast of the Dublin Regulation: enhancing the efficiency of the functioning of the 

current system (7 June 2013), Press Release 10526/1/13 REV 1, p 1. 
6 European Commission website, Migration and home affairs, Identification of applicants (EURODAC). 
7 Fratzke, S., Not Adding Up: The Fading Promise of Europe’s Dublin System, (Migration Policy Institute  

Europe – EU Asylum: Towards 2020 Project, March 2015), 15. 
8 Jones, C., 11 Years of Eurodac, (Statewatch News online, January 2014), p 5. 
9 European Commission, Commission Staff Working Document on Implementation of the Eurodac Regulation as 

regards the Obligation to take Fingerprints (SWD, 2015) 150 final. 
10 Commission Implementing Regulation 118/2014, Annex X, XII and XIII. 
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The Dublin system came with high hopes to improve the very criticized refugee crisis in 

Europe as it extended its scope to determine the responsible Member State for international 

protection applications, lodged in one of the Member States by a third-country national or a 

stateless person. Moreover, it for the first time explicitly includes stateless persons, next to third-

country nationals, which is widely supported by the United Nations High Commissioner on 

Refugees (UNHCR). In fact, this removes the risk for disputes about the responsibility for 

requests made by stateless persons, while there is no legal reason to treat their applications for 

international protection differently. However, European citizens remain excluded from the 

scope, since they cannot be considered as asylum applicants in other European Member States. 

.11 The Dublin III Regulation is applicable to all requests for ‘international protection’, which 

includes both applications to seek refugee status and subsidiary protection status.12 Although, 

‘asylum’ is the common word to denote all forms of protection of forced migrants, and can 

therefore be used interchangeably with ‘international protection’.13 Therefore, when further 

reference is made to the concept ‘asylum application’ or ‘asylum applicant’, this shall include 

respectively applications and applicants for both refugee status and subsidiary protection status. 

When referred to such applicants, the terms “asylum seeker” shall be used in order to 

differentiate an individual who has applied for asylum and has not been approved refugee status 

yet, from an individual who has at the contrary already an official status as a refugee in a 

Member State. All in all, the scope of the new regulation is enlarged, nevertheless, it was 

regretted that the Dublin system was not fundamentally changed.14 

The Dublin system’s basic principles have in fact been maintained from text to its revision. 

According to the Dublin III Regulation itself, this was considered appropriate ‘in the light of the 

results of the evaluations’, while making ‘the necessary improvements to the effectiveness of the 

system and the protection granted to applicants’.15 While the new Regulation claims to provide 

additional protection to asylum seekers, it is interesting to assess if these ‘necessary 

improvements’ are sufficient, and if it is really ‘appropriate’ to continue building more norms 

over a system that has already showed its weaknesses. The Commission seems to maintain that 

the development of law in the topic has taken a right direction, but other organizations such as 

the UNHCR, European Council on Refugees and Exiles (ECRE) and other stakeholders have 

responded with skepticism to such optimism. They have revealed significant lacks in the Dublin 

system through various reports, but the ultimate confirmation relies in the case-law of the ECtHR 

                                                 
11 Consolidated version of the Treaty on the Functioning of the European Union - Protocol (No 24) on asylum for 

nationals of Member States of the European Union, Official Journal 115, (May 15, 2008), pp. 0305 - 0306. 
12 Dublin III Regulation, article 1, 2(b) and Directive 2011/95/EU (13 December 2011), article 2(h). 
13 Boeles, P., den Heijer, M., Lodder, G., Wouters, K., European Migration Law (Second Edition, Intersentia 2014), 

p. 250. 
14 European council on refugees and exiles (ECRE), Comments on Regulation (EU) No 604/2013 of the European 

Parliament and the Council of 26 June 2013 Establishing the Criteria and Mechanisms for Determining the 

Member State Responsible for examining an Application for International Protection Lodged in one of the Member 

States by a Third-Country National or a Stateless Person (March 2015), pp 3-4. 
15 Dublin III Regulation, recital 9. 
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and the ECJ.16 The European Parliament seemed to share the same optimism about the Dublin 

system in its basics, as it stated that “whatever the political obstacles to change, such a single-

minded preference for the status quo could only be defensible on the premise that the Dublin 

system worked by and large satisfactorily”. However, this statement is rather overly optimistic, 

the Civil Liberties, Justice and Home Affairs pointed out that the principles determining the 

share of responsibility need to take more into account asylum seekers´ right for in to be 

functional. 17  

 

B. PROVISIONS ON STATE RESPONSIBILITY 

1. THE RESPONSIBILITIES OF A SINGLE MEMBER STATE 

The main principle is retained such as one single Member State shall be responsible for the 

examination of an application for international protection. This rule preexisted in Dublin II, but 

here it gets a stronger basis through Article 18 of the Dublin III Regulation which clearly 

stipulates these obligations: the responsible Member State shall examine or complete the 

examination of the application when it took charge or took back an applicant.18  

The “taken back applicants” deserve an extra mention. As their name shows, they are 

asylum seekers who the responsible Member State, in which they had previously lodged and 

withdrawn an application, takes the asylum application back in order to ensure effective 

access to the asylum procedure, and that by completing the application, or enabling to lodge 

a new one.19 The novelty here is that this obligation shall cease if the responsible Member 

State can prove that the applicant has left the EU territory for at least three months, unless 

that person has a valid residence document issued by the responsible Member State.20 Also, 

according to the ECJ, the application of the Dublin Regulation shall cease if the applicant 

withdraws their application before the responsible Member State has agreed to take charge 

of the applicant.21  

 

What's more, the Regulation introduced, in line with ECJ judgments, the prohibition to 

transfer to the responsible Member State when “there are substantial grounds for believing that 

there are systemic flaws in the asylum procedure and in the reception condition for applicants in 

that Member State, resulting in a risk of inhuman or degrading treatment, as defined in article 4 

of the Charter of Fundamental Rights of the European Union (the Charter), of asylum seekers 

                                                 
16 ECRE, Report on the Application of the Dublin II Regulation in Europe, (ECRE & ELENA 2006). 
17 European Parliament, Reflection Note on the Evaluation of the Dublin System and on the Dublin III  

Proposal, (Civil Liberties, Justice and Home Affairs PE 410.690, March, 2009) pp. 1 and 5. 
18 Dublin III Regulation, article 18. 
19 Ibid., article 18(2). 
20 Ibid., article 19. 
21 Case C-620/10 Migrationsverket v N., V. and V. Kastrati, (12 January 2012), §49. 
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transferred to the territory of that Member State, the transfer would be incompatible with that 

provision.”22 In this case, the Member State shall continue to examine whether another Member 

State can be designated as responsible.23 However, the text also states that “Member States, all 

respecting the principle of non-refoulement, are considered safe countries for third-country 

nationals”,24 but does not provide situations where Member States would be too unsafe to 

receive Dublin transfers.25 This probably shows the great importance the Regulation has given to 

the principle of mutual trust.  

 

Besides, a ‘mechanism for early warning, preparedness and crisis management’26 is 

introduced with the Dublin III Regulation, stipulating the setting up of a ‘preventive action plan’ 

or a ‘crisis management action plan’. This action plan is a short time preventive response for 

cases where the application of the Regulation may be compromised because of some pressure or 

functional issues in a Member State’s asylum system.27 The European Asylum Seeker Office 

(EASO) is in charge of detecting and supporting Member States that face difficulties in their own 

asylum system, beside developing mutual trust and solidarity among Member States.28   

 

CASE ANALYSIS ON EFFECTIVE REMEDY: CASE C‑155/15 GEORGE KARIM V 

MIGRATIONSVERKET (GRAND CHAMBER) 

FACTS AND LEGAL ISSUES  

Mr. Karim, from Syrian nationality, applied for asylum in Slovenia in May 2013 and left 

to Lebanon on 20 July.  He submitted an application for asylum in Sweden on 3 March 2014, 

claiming that he has been outside the EU for more than three months, but the Swedish local 

authorities, Migrationsverket, rejected his application for asylum and decided on his transfer to 

Slovenia where he had lodged his first asylum application and Slovenia accepted the 

responsibility for taking back the asylum applicant. While Mr. Karim contested the transfer 

decision, the Swedish jurisdictions dismissed his request, ruling that in the case where a Member 

State agrees to take back an asylum applicant, the applicant can challenge his transfer to that 

Member State only by pleading the existence of systemic deficiencies,29 and made a preliminary 

reference to the European Court of Justice (ECJ) through two interpretative questions:  

 

                                                 
22 Joined cases C‑411/10 and C‑493/10 N.S./M.E. (21 December 2011), §86. 
23 Dublin III Regulation, article 3(2). 
24 Ibid., recital 3. 
25 Boeles, P., den Heijer, M., Lodder, G., Wouters, K., European Migration Law (Second Edition, Intersentia 2014), 

p. 266. 
26 Dublin III Regulation, article 33. 
27 Ibid., 33(1) and (3). 
28 Council of the European Union, Recast of the Dublin Regulation: enhancing the efficiency of the functioning of 

the current system, (Press Release 10526/1/13 REV 1, 7 June 2013), p 2. 
29 Case C‑394/12 Abdullahi (10 December 2013), §60. 
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(i)  Do the provisions on effective legal remedies in the Dublin III Regulation, i.e. article 27 read 

in the light of Article 19, mean that an applicant for asylum can challenge the basis of which they 

are to be transferred to another Member State which has agreed to receive them, or can effective 

legal remedies be limited to the right to an examination of systemic deficiencies in the asylum 

procedure and the reception conditions in the Member State to which the applicant is to be 

transferred, as held in case Abdullahi? In other words, can an asylum applicant invoke incorrect 

application of the criteria for determining responsibility in accordance with Chapter III in the 

context of effective legal remedies. 

(ii) Does Article 19(2) of the Dublin III Regulation mean that the regulation may not be applied 

where the applicant for asylum proves that he or she has been outside the territory of the Member 

States for at least three months?30 

THE COURT'S REASONING AND OUTCOME  

The ECJ ruled when it came to the second question that article 19(2) must be interpreted 

such as the State responsibility engendered by the Dublin Regulation ceases if the responsible 

Member State can prove that the asylum applicant has left their territory for at least three 

months. In that case, the later application in another Member State is to be considered a new 

application. The ECJ points out that it is for the applicant to provide evidence that they left the 

territory of the prior Member State for at least three months before submitting the application to 

another Member State. Thus, the Member State that receives the new application is the 

responsible Member State.31  

For the first question, the ECJ started by clarifying that article 27(1), read in the light of recital 

19, provides an effective remedy against a transfer decision, and adds that this outcome may 

concern the examination of Dublin applications when even in the absence of systemic 

deficiencies, the application results in a risk of inhuman or degrading treatment in accordance 

with Article 4 of the Charter.32 In other words, article 27(1) read in the light of recital 19 must be 

interpreted such as an asylum applicant can, when challenging a transfer decision, invoke an 

infringement of the rule set out in article 19(2).33 

COMMENTS 

Advocate General Sharpston states in her opinion that the Dublin III Regulation had been 

adopted in the light of mutual trust principle between the Member States regarding the level of 

protection guaranteed for asylum seekers. This makes sense when one remembers that the 

purpose of the Dublin III Regulation is to avoid system blockage due to differences between 

                                                 
30 Case C‑155/15 Karim v Migrationsverket (7 June 2016), §13. 
31 Ibid. §15, §17 and §18. 
32 Ibid. §22. 
33 Ibid. §27. 
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national laws, uphold legal certainty and avoid forum shopping34. All this in order to make the 

process more efficient both for applicants and Member States. However, this purpose seems to 

be contrary to the outcome of the Karim case, as it in some way encourages forum shopping. In 

fact, if unhappy with their application process, asylum seekers may simply leave the EU for at 

least three months and start a new application process in another Member State. Another 

contradiction can be observed in between the Regulation´s purpose to achieve higher efficiency 

and the possibility to start a new asylum application process. Maybe from a single Member State 

perspective it does not make a difference, but in the EU as a whole it does require double effort 

and double cost. In this case, the ECJ referred several times to case Abdullahi, where the Court 

went for a restrictive interpretation of the legal text in force at the time, and limited appeal 

grounds to violations of the Charter. In comparison, case Karim can be considered as a broader 

interpretation of Dublin III Regulation and its new provisions, as asylum seekers get to invoke, 

in the context of an appeal against a transfer decision, the erroneous application of a criterion of 

responsibilities set out in Chapter III.35 

CASE ANALYSIS ON FUNDAMENTAL RIGHTS PROTECTION IN THE DUBLIN 

SYSTEM AND THE DIFFICULTY TO COMPLY WITH THE RIGHTS AND 

OBLIGATIONS GUARANTEED BY THE ECHR: ECTHR CASE TARAKHEL V 

SWITZERLAND  

FACTS 

In 2011, a family of eight Afghans applied for asylum in Italy. Living conditions at the 

Italian reception center, according to the family, were very poor due to the lack of appropriate 

sanitation facilities, limited privacy, and the climate of violence among the occupants, so they 

left the country to Austria. There, their asylum application was rejected on the ground of Italy's’ 

responsibility in accordance with the Dublin Regulation. They escaped their transfer to Italy by 

moving to Switzerland and lodged a new application, but the Swiss answer was the same than 

the Austrian. Mr. G. Tarakhel challenged the transfer decision to Italy before the ECtHR. He 

claimed that in Italy, he and his family would be accommodated in inhuman and degrading 

conditions, or not accommodated at all, as the reception system in Italy suffers of systemic 

deficiencies and does not provide individual guarantees. This would violate their rights under 

article 3 of the European Convention on Human Rights (ECHR), which prohibits torture and 

degrading treatment as well as article 8 for respect on private and family life.36 

REASONING AND OUTCOME 

                                                 
34 European Commission, Migration and home affairs glossary definition: “The phenomenon where an asylum 

seeker applies for asylum in more than one EU State or chooses one EU State in preference to others on the basis of 

a perceived higher standard of reception conditions or social security assistance”. 
35 Wiklund, D., Vaiciunas E., Giessbeck, P., and Abdoun A., Case C-155/15, George Karim v Migrationsverket (7 

June 2016), (Eulaworebro, 27 April 2017). 
36 Case Tarakhel v Switzerland, no. 29217/12 (4 November 2014), §9-21. 
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The Court confirmed the applicant´s concerns about accommodation in the Italian 

reception center by stating that ‘the possibility that a significant number of asylum seekers may 

be left without accommodation or accommodated in overcrowded facilities without any privacy, 

or even in insalubrious or violent conditions, cannot be dismissed as unfounded’.37 Based on this 

confirmation, article 3 ECHR was violated by Switzerland for omitting to get individual 

guarantees from the Italian authorities that the applicants would be taken charge of in a manner 

adapted to the age of the children and that the family would be kept together, before transferring 

the family back to Italy.38  

COMMENTS 

This decision goes beyond case Abdullahi and broadens the asylum applicants´ possibility to 

plead against transfer decision, since it adds systemic deficiencies in the conditions of reception 

to the grounds of appeal against a transfer decision. Moreover, the Tarakhel judgment adds on 

the Member States the burden to investigate systemic deficiencies in other Member States before 

deciding on a transfer, and needs to obtain individual guarantees over them. This seems to be in 

contradiction with the mutual trust assumed in between the Member States in the field of 

fundamental rights, and on which the effectiveness of the Dublin system is based. Thus, the 

obligation to investigate systemic deficiencies creates an extra workload on the Member States, 

therefore hinders the effectiveness and quickness of the asylum seeking procedure. However, the 

bright side from this ECtHR case law is that there is an active investigation from the Member 

States to ensure, case by case, asylum seekers a reception in respect of their fundamental human 

rights, and a prevention from the breach of principle of non-refoulement39.40 

The Member States’ obligations to respect the fundamental rights of asylum seekers subject 

to the Dublin procedure is obviously a tricky question. There is an implementation of the ECJ 

case-law in Article 3(2), but no mention to the ECtHR´s rulings. This can be seen as a missed 

chance to make the compliance with the ECHR effective in Member States through case-law, as 

the ECtHR has ruled that when there is serious doubt about the compliance of the responsible 

Member State with its obligations under the ECHR, the determining Member State is required to 

obtain individual guarantees from the responsible Member State.41 Thus, this non 

implementation means that Member States have to voluntarily take into account their obligations 

under the ECHR when applying the Dublin III Regulation, which leaves too much space for 

potential violation of fundamental rights, beside creating possible contradictions between the 

rulings of the ECJ and the ECtHR.  

                                                 
37 Case Tarakhel v Switzerland, no. 29217/12 (4 November 2014), §115.  
38 Ibid., §122. 
39 Migration and home affairs glossary definition: “As a core principle of international refugee law, it provides that 

no one shall expel or return (“refouler”) a refugee against his or her will, in any manner whatsoever, to a territory 

where he or she fears threats to life or freedom.” 
40 Davatz, M., Winkler, S., Zvinklyté, K., Tarakhel v. Switzerland (ECtHR), Appl. no. 29217/12, of 4 Nov. 2014, 

(EU Constitutional law blog, May 15, 2015). 
41 Case 29217/12 ECtHR Tarakhel v Switzerland (2014), §121-122. 

https://eulaworebro.wordpress.com/2015/05/05/tarakhel-v-switzerland-ecthr-appl-no-2921712-of-4-nov-2014/
https://eulaworebro.wordpress.com/2015/05/05/tarakhel-v-switzerland-ecthr-appl-no-2921712-of-4-nov-2014/
https://eulaworebro.wordpress.com/2015/05/05/tarakhel-v-switzerland-ecthr-appl-no-2921712-of-4-nov-2014/
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2. A SHARED RESPONSIBILITY BETWEEN THE MEMBER STATES 

The share of responsibility in asylum application processing between the Member States 

is mentioned hierarchically in Chapter III of the Dublin III Regulation.42 This means that even if 

the basic rule is that the Member State of first entry is the one in charge of the asylum 

application, applications are dispatched in a certain order of responsibility, based on a group of 

prioritising criteria. First, the Member State in which the applicant has a family member who is a 

beneficiary for international protection or who is an applicant for international protection is 

responsible for the application. The importance of family ties is highlighted by the second 

criteria, where the Member State which is responsible for the largest number of asylum-seeking 

family members or for the application of the oldest of them, where several family members 

lodged an application in the same Member State and where the application of other criteria 

would lead to their separation, is responsible. It seems indeed that the first responsible State is 

determined on the basis of family ties. Then, the responsibility moves to the Member State which 

provided the applicant with a residence document or visa, fourth to whose border has been 

crossed illegally by the asylum applicant and fifth to the Member State where a third country 

national or a stateless person entered legally and where the need for a visa is waived. Finally, if 

no other Member State can be designated on the basis of the cited criteria, the responsibility falls 

on the recipient of the application, placing the applicant´s will last in the responsibility share 

determining criteria.43  

One of the issues in the European migration system is secondary movement. This phenomenon is 

defined as all attempts to seek asylum or permanent resettlement by an asylum seeker or a 

refugee, in a Member State that is not the one that is or should be responsible. The reasons for 

secondary movement are various, such as the seek of higher asylum protection standards, family 

or community reunification, language and cultural familiarity for example through post-colonial 

links, easiness to access asylum procedures etc. Generally, the reasons follow the same motive: 

hope for the best conditions to have a better future. Indeed, asylum seekers seem to look further 

than until they get a refugee status, since secondary movement can also be promoted by 

differences in living standards, labor market and social security between the Member States, and 

obviously aim to settle in those where they have a better chance of integration, where their 

knowledge and skills will most likely be valued. No matter the attempts to limit this 

phenomenon, the Common European Asylum System (CEAS) has again showed its weakness in 

hindering secondary movements.44  

CASE ANALYSIS ON DEROGATIONS TO THE DUBLIN SYSTEM, JOINED CASES 

C-643/15 ANDC-647/15 SLOVAKIA AND HUNGARY V COUNCIL (ECJ 6 

SEPTEMBER 2017).  

                                                 
42 Dublin III Regulation, article 7(1).  
43 Dublin III, articles 9-14 and 3(2) 
44 Radjenovic, A., Secondary movements of the asylum seekers in the asylum system (European Parliamentary 

research service, Briefing 2017). 
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Treated in only relevant parts for the demonstration.  

FACTS  

In 2015 and on a proposal from the Commission, the Council adopted a binding decision 

to relocate 120 000 people in need of international protection, within the next two years 

(Relocation Decision/ the Decision). The legal base of this decision was article 78(3) TFEU, and 

its purpose was to relieve Italy and Greece of the great workload generated by a sudden inflow of 

nationals of third countries. The EU´s response to this emergency situation was contested by 

Slovakia and Hungary, supported by Poland, while other Member States intervened alongside the 

Commission in support of the Council. The ECJ, who received actions for annulment of the 

Council´s decision from Slovakia and Hungary, joined the two cases and responded by 

answering to two legal questions.45 

 

(i) Whether the decision is lacking legal basis 

(ii) Whether the substance of the decision itself was inappropriate regarding its purpose46 

REASONING AND OUTCOME 

For the first question, the ECJ ruled that the provisional measures adopted under Article 

78(3) TFEU must be classified as “non-legislative acts” because they are not adopted at the end 

of a legislative procedure. Thus, the concept of “provisional measures” cannot hinder the EU 

institutions to adopt all the provisional measures necessary to respond effectively and swiftly to 

an emergency situation, which here was a sudden inflow of nationals of third countries. 

Moreover, the ECJ considered the application of the two-year period reasonable based on the 

unprecedented and complex nature of the relocation decision. The more or less long-term effects 

are a consequence of the relocation and cannot justify the prohibition of a provisional measure 

for that purpose, no matter the long-term consequences it generates through the responsibility 

boundary between the receiving Member State and the refugee. Finally, the Court reminded that 

the EU institutions must be allowed broad discretion when they adopt measures in areas which 

entail complex assessments, particularly of a political nature. In the case in question, the Council 

had relied on statistics to identify the scale of the migration inflow, which would have disrupted 

any asylum system, even one without structural weaknesses.47 

On the substance, it was argued the Decision is not appropriate for attaining its objectives 

because it does not participate into the redressing of the structural defects in the Greek and 

Italian asylum systems. The small number of people relocated under the Council's decision at the 

time the ECJ was ruling this case was pointed out by the applicants to show that the Decision is 

inappropriate for attaining its intended objective. Although, the ECJ rejected this proportionality 

                                                 
45 Joined cases C-643/15 andC-647/15 Slovakia and Hungary v Council (ECJ 6 September 2017), § 7. 
46 Ibid., § 46. 
47 Ibid., §57-§84. 
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argument, and reminded that the intention of the decision was only to relieve the pressure on 

Greece and Italy.48 Besides, the legality of an EU act cannot depend on retrospective assessments 

of its efficiency. Thus, the applicants upheld that the same results could have been achieved as 

effectively by the use of existing legal instruments, but the ECJ argued for the necessity of these 

measures, through which the Council gave a stronger effect to the principle of solidarity and fair 

sharing of responsibility between the Member States, including its financial implications, in 

compliance with Article 80 TFEU.49 As a further matter, the Relocation Decision was accused by 

the applicants to be unclear in its compliance with the Dublin system, as it raises an issue 

regarding the right to an effective remedy of those applicants who are not designated for 

relocation, also to which country an asylum applicant is to be relocated. The ECJ rejected all 

arguments, claiming that no matter the temporary and derogative characteristics of the 

provisional measures, the Relocation Decision is an integral part of applicable EU asylum 

system. Then, the ECJ added that the right to an effective remedy against decisions in the field of 

relocation must be guaranteed by national law, in accordance with Article 47 of the Charter. The 

relocation mechanisms cannot be regarded as an arbitrary system as a such, since the Decision 

rules the applicants to be relocated to a Member State with which they have some family, 

cultural or social ties.50 

Member States also presented arguments on their particular cases. For instance, Hungary argued 

the decision placed a disproportionate burden by setting mandatory relocation quotas for it as it 

does for the other Member States because Hungary was already subjected to particularly strong 

migratory pressure. This allegation was dismissed because of the adjustment mechanisms 

provided by the Relocation Decision, and the distribution key used to determine the “relocation 

quota” for each Member State that took into account the migration pressure on their asylum 

systems. Poland argued against the heavier burden that States “virtually ethnically homogeneous, 

like Poland” would suffer from the Relocation decision. The ECJ strongly condemned this 

pretended “cultural impact” and reminded that according to article 21 of the Charter, 

considerations relating to the ethnic origin of applicants for international protection can never be 

taken into account.51 

COMMENTS 

The principle of proportionality had potential to be a strong argument, as it can lead the ECJ 

to assess the core of any measure and the balance of values at stake with wide discretion. In this 

case, the principle of proportionality gave the applicants the highest ratio of success, if it was put 

forward that the contested Decision was not suitable to its purpose. In fact, relieving migratory 

pressure from Italy and Greece by pushing solidarity between Member States seems hard to 

                                                 
48 Joined cases C-643/15 andC-647/15 Slovakia and Hungary v Council (ECJ 6 September 2017), §283-§310. 
49 Ibid., §267-§278. 
50 Ibid., §323-§345. 
51 Ibid., §289-§306. 
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achieve because relocating groups of people is a complex process, and further migratory 

movement hardly predictable. Unfortunately, such an argument was not put clearly forward. 

Moreover, the applicants missed to give concrete, less restrictive ways to respond to the 

migratory flow to argue the unnecessity of such a drastic decision. Examples of less restrictive 

measures could have been financial, material or personal help to Italy and Greece to support their 

responsive efforts to the high migratory flow, or trigger preexistent legal texts such as the 

Council Directive 2001/55/EC of 20 July 2001 “on minimum standards for giving temporary 

protection in the event of a mass influx of displaced persons and on measures promoting a 

balance of efforts between Member States in receiving such persons and bearing the 

consequences thereof”.52 

However, it seems like the real outcome of this decision was to confirm the EU´s competence to 

enact provisional measures under article 78(3) Treaty on the Functioning of the EU (TFEU) and 

to strengthen the principle of solidarity in EU migration policy.53 Even if the latter principle is 

not listed in article 2 Treaty on the EU (TEU) on the founding values of the EU, it is mentioned 

in the Charter´s preamble as one of the “indivisible, universal values” on which the EU is 

founded, and in article 3(3) TEU where the Union is stated to promote solidarity between 

Member States. In this case, the issue goes from beyond an assessment of proportionality and hit 

the imminent lack of enthusiasm to apply the contested Decision. The supporting solidarity as it 

is mentioned in Directive 2001/55 relies on the good will of the Member States to properly apply 

EU law, and this is why the ECJ needed to clarify the principle of solidarity, stipulated in 80 

TFEU, as governing the asylum policy, then continues that the Union acts in a way to give effect 

to this solidarity,54 which was done through the Relocation Decision. Advocate general Bot also 

pointed out that solidarity is among the cardinal values and foundations of the EU, and calls for 

solidarity between Member States in emergency situations since this is the reason to be and 

objective of the European project.55 After the outcome of this case, one could say that the 

principle of solidarity between Member States has never been so strong in its legal meaning, the 

relocation scheme being one of the most concrete solidarity measures taken at EU level. This 

strength is more obvious if one compares it to mentions like “spirit of solidarity”56, obviously 

milder in its legal obligation. For instance, the Court´s outcome created an obligation on 

Hungary to be allocated quotas of refugees no matter the States´ resistance, claiming to be 

already under an overload of work.57 The binding nature of the principle of solidarity within the 

                                                 
52 Vikarska, Z., The Slovak Challenge to the Asylum-Seekers’ Relocation Decision: A Balancing Act, (EU law 

analysis, 29 december 2015). 
53 Ovádek, M., Legal basis and solidarity of provisional measures in Slovakia and Hungary v Council, (European 

database of Asylum law, 4 December 2017).  
54 Brouwer, E., Sharing responsibility: A proposal for a European Asylum System based on solidarity (EU migration 

law blog, 17 February 2016).  
55 Advocate General Bot Opinion in Cases C-643/15 Slovakia v. Council & C-647 Hungary v. Council, 26 July 

2017, §17. 
56 Council Directive 2001/55/EC of 20 July 2001, article 25. 
57 Joined cases C-643/15 andC-647/15 Slovakia and Hungary v Council (ECJ 6 September 2017), §293. 
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EU’s migration policy is finally affirmed clearly, and puts an end to the controversy.58 However, 

it is too early to generalize the Court’s interpretation beyond the field of immigration and asylum 

or even beyond the contested Decision.59 

 

3. THE PROCEDURE TO DETERMINE THE RESPONSIBLE MEMBER 

STATE 

The Commission must be informed of which national authorities are responsible for the 

Dublin procedure in the Member States. The Commission then publishes a list of these 

authorities and provides them training on the application of the Dublin III Regulation.60   

 The process to determine the responsible Member State starts as soon as an application 

for international protection is lodged with a Member State.61 The total length of the procedure 

from asylum application to transfer can take up to eleven months, and in exceptional cases up to 

25 months. There are two possible scenarios: ´take charge request´ and ´take back request´ 

procedures, and both types of requests should be sent forward to be examined within three 

months after the application was lodged, or within two months if it is based on Eurodac.62  

Take back requests are divided into two groups, a first is “when a new application has been 

lodged in the requesting Member State”63 and a second “when no new application has been 

lodged in the requesting Member State”.64 The latter case concerns persons who are illegally 

staying in the territory of the requesting Member State and can either be sent back, if it is 

considered that another Member State is responsible, or returned to a third country, if the 

application in the other Member State has been rejected by a final decision.65  

The time limit to proceed to transfer is six months from the moment the take charge or take back 

request is accepted, with the option to extend it up to one year or eighteen months under certain 

conditions.66 If these time limits are not respected, the requested Member State is held 

accountable:67 the omission to answer within the time limit is considered as tacit acceptance from 

the requested Member State.68 

PROBLEMATIC ANALYSIS THROUGH THE EXAMPLE OF GREECE  

                                                 
58 Labayle, H., Solidarity is not a value: Provisional relocation of asylum-seekers confirmed by the Court of Justice 

(6 September 2017, Joined Cases C-643/15 and C-647/15 Slovakia and Hungary v Council), (EU immigration and 

asylum law and policy, 11 September 2017). 
59 Ovádek, M., Legal basis and solidarity of provisional measures in Slovakia and Hungary v Council, (European 

database of Asylum law, 4 December 2017). 
60 Dublin III Regulation, article 35. 
61 Ibid., article 20(1). 
62 Ibid., article 21(1), 23(2) and 24(2). 
63 Ibid., article 23. 
64 Ibid., article 24. 
65 Ibid., article 24(1)&(4). 
66 Ibid., article 29(1)-(2). 
67 Ibid., articles 21(1), 23(3), 24(3) and 29(2).  
68 Ibid., articles 22(7) and 25(2).  
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It is interesting to discuss the aspect of the take back procedure by setting the example of 

state practice in Greece. While, in compliance with article 18 of the Charter, Member States are 

responsible to guarantee an effective access to the asylum procedure to whoever wants to benefit 

from it, Greece proposed a Presidential Decree, based on State practice, which forbids the 

processing of asylum application that have been interrupted. An interruption can be assessed by 

not filling the obligation to declare the address of residence as the asylum application is lodged 

and notify any changes to it. Thus, a change of address without informing the relevant authorities 

is considered as an implicit withdrawal of a lodged asylum application, which means that the 

Greek authorities might not process it. This condition has for consequence the denial of effective 

access to the asylum procedure in the case of take back procedures. The UNHCR has raised 

concerns over this interruption claim itself as it is by the quasi-impossibility to reopen an asylum 

application. There is a possibility to appeal a decision not to process an asylum application on 

grounds of interruption within three months, but the chances of success are indeed merely thin. 

The only way to restart the asylum application process again is to provide evidence such as the 

absence from the place of residence was due to a force majeure. The UNHCR raised concerns 

that such a heavy burden of proof, combined with the short period of time to appeal the 

interruption decision could strongly hinder asylum seekers’ access to appeal and asylum 

procedure. This, according to the Commission, is a breach of the Dublin Regulation as by 

refusing to examine the substance of a refugee claim returned to Greece, the Member State does 

not fulfill its share of responsibility as distributed according to the Dublin system.  Moreover, 

such denial will inevitably be followed by expulsion, which potentially makes Greece breach the 

non-refoulement obligation, thus the State that sent the asylum seeker back to Greece would be 

also charged for indirect refoulement. The UNHCR stresses that the Dublin system should either 

choose a non-return policy or guarantee access to a fair procedure.69 The explicit mention of the 

take back procedure in the Dublin III Regulation should avoid contribute into avoiding the 

practice of interrupted claim.  

4. CONCLUSION ON STATE RESPONSIBILITY  

The Regulation is strict on possibilities of appeal against transfer decisions. In fact, it 

limits the grounds of appeal to systemic deficiencies in the procedure of the transfer decision, 

basing its restriction on the principle of mutual trust between Member States. Meanwhile, the 

ECJ and the ECtHR are not as strict about the grounds of appeal. As analyzed through the case 

law of the two courts, grounds of transfer decisions can be challenged and conditions of 

reception in a Member State can be a motive to challenge a transfer decision. As a consequence, 

the extensive interpretation of the courts creates more obligations to the Member States, as they 

need to allow more appeals on grounds ruled by the courts. No need to say that this adds a great 

amount of workload on the Member States, a workload that was not set by the Dublin III 

Regulation. Besides, the case law adds and obligation to get individual guarantees from other 

                                                 
69 UNHCR, The return to Greece of asylum-seekers with “interrupted” claims, (July 2007). 
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Member States before transferring an asylum seeker when it comes to conditions of reception, as 

in every asylum seeker about to be transferred to whichever receiving Member State, the 

transferring Member State needs to check the regularity of the procedure, whether there is a risk 

on inhuman treatment and the reception conditions in the State to be transferred to. This ruling 

definitely kills the spirit of the Regulation by overlooking the principle of mutual trust between 

Member States. One could say that the Member States have much more to do than expected, 

according to the Regulation, in order to deal with the refugee crisis and in compliance with the 

guidelines of the Dublin system.  

The point of the Regulation was to provide a suitable hierarchy of criterias in order to distribute 

asylum seekers conveniently between the Member States, respectfully to asylum seekers´ rights 

and equitably between the Member States. In practice, case law and other EU institutions 

complement, breach and/ or temporarily modify the provisions of the Regulation day by day, on 

the ground of fair share of responsibility. But isn't that the purpose of the Regulation? 

Justifications to overpassing the Regulation go from response to emergency situations to 

insufficiency of the law, although those seem to be the exact same motive as the law is still 

insufficient when it does not respond to emergency situations. As observed in joined cases 

Hungary and Slovakia v Commission, the EU institutions together evinced all objections from 

the Member States and decided the relocation of a large number of asylum seekers to Member 

States of their choice, crushing in the process the Regulation for sure and possibly the legislative 

procedure that includes the participation of national parliaments. Where the Regulation claims 

for solidarity between Member States, the decision to relocate chose a forced solidarity, and one 

could wonder until what extent does that hurt State sovereignty. Moreover, the Regulation 

already allows the increase of the workload on the EU in general by giving to asylum seekers the 

possibilities to lodge a new application after they have left the EU territory for three months. 

Even though this type of forum shopping is not counted as secondary movement, added to the 

secondary movement that will most probably engender from a massive relocation is putting 

heavy pressure on Member States in dealing with the high numbers of asylum seekers and their 

objections to the relocation. Another major consequence on the Member States comes through 

their obligation to keep the asylum seekers´ right to an effective remedy. This is really good from 

an asylum seeker´s perspective, as the decision to transfer might not always be related to 

individual reasons as provided in the Regulation, but to a large number of arrivals to the EU 

border and a will to relieve the pressure on border States. From a Member State point of view, 

this is not as positive. In fact, a Member State that has complied with the exceptional measures 

still needs to deal with asylum seekers´ appeals against decisions of transfer, and suffer all types 

of costs of the outcome. Again, one decision brings much more hidden obligations to the 

Member States than it appears.  

Precise procedure in determining the responsible Member State and strict deadlines to keep the 

concerned asylum seekers updated are of core importance in order to guarantee the effectiveness 

of the procedure and the right of the asylum seeker to be informed. A lot have the media and 

humanitarian organizations criticized long times of stressful wait for an outcome from an asylum 
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seeker´s perspective, but few times does one hear about what happens during this wait period. In 

the responsible Member State determining procedure, the Regulation provides tools such as the 

coaching of the national authorities in order to face the amount of lodged asylum applications 

with effectiveness and performance, as well as Eurodac. The questions rise whether the 

Commission's support to national authorities is concrete and suitable to the practical use of the 

Regulation and the case law related to it, or simply explanatory of the content of the Regulation. 

In the latter case the support would be definitely incomplete, as concluded earlier the Regulation 

itself that fails in responding to all situations is often complemented by extensively interpreted 

case law and other measures. When it comes to Eurodac, it seems to shorten the duration of the 

procedure and in general make it simpler. The problem with Eurodac is that it is possible and 

many do escape the registering when entering the EU territory, so a procedure simplifying tool 

exists but is not perfectly performant. All in all, Member States might have in some cases very 

poor tools to even figure out the responsible Member State within the restrictive time limit. To 

crown it all, the omission to answer the asylum seeker waiting for a transfer decision is 

sanctioned by a tacit acceptance of taking charge of the asylum seeker. There are many ways to 

sanction procedural breaches, for example through warnings for a generally bad efficiency in 

comparison with other Member States or financial sanctions, but the Regulation provides this 

case by case decided, rather tough sanction. Also, there is no categorization of “classic” cases 

from more complex ones that could require more time to assess. At the end of the day, a Member 

State could have spent almost a year treating an asylum application, in compliance with the 

Regulation´s criteria, for finally being obliged to be in charge of the concerned asylum seeker. 

This creates confusion and double effort as sanction for a Member State that might have 

genuinely tried to respect the procedure.  

 

C. ASYLUM SEEKERS PROTECTION, AN ADDITIONAL SOURCE OF 

PRESSURE ON THE MEMBER STATES  

1. ASYLUM SEEKER´S GENERAL SAFEGUARDS  

A major improvement in the Dublin III Regulation is the introduction of additional 

safeguards for asylum applicants who are subject to the Dublin procedure, probably in reaction 

to the insufficient information practices in the Member States. First of all, the right to 

information70 requires the competent authorities of the Member States to inform the applicant 

about the Dublin procedure. Factors which should be communicated in writing in a language the 

applicant understands, and where necessary orally, are listed in the Regulation.71 This list 

includes information about the objectives and consequences of the Dublin system, the right to 

challenge a transfer decision and the right of access to data relating to the applicant.72 Thus, it is 

                                                 
70 Dublin III Regulation, article 4. 
71 Ibid., article 4(1). 
72 Ibid., article 4(1). 
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required to hold a personal interview with the applicant,73 before any transfer decision is taken.74 

The point of this interview is to facilitate the determination of the responsible Member State and 

to help the applicant understand the information he or she received in accordance with Article 

4.75 However, skipping the interview is possible when the applicant voluntarily did not attend the 

interview, or when they already provided the relevant information. Yet the applicant can have 

the opportunity to present further information, prior to the transfer decision.76   

The Dublin III Regulation also contains novelties when it comes to information sharing about 

asylum seekers.77 In fact, Member States should exchange health data to ensure continuity of 

care, with a particular importance given to disabled people, elderly people, pregnant women, 

minors and persons who have been subject to torture, rape or other serious forms of 

psychological, physical or sexual violence.78 The ‘keep or bring together’ Member State 

obligation guarantees right for a family life all together with the best interest of the child and 

gets vulnerable people who are dependent on others to be with family members. This means that 

the State does not only have to keep a family together when it already is in the same State, but 

also actively bring family members together on the ground of dependence. It applies to the 

applicant and his or her child, sibling or parent, where he or she is dependent on their assistance 

due to pregnancy, a new-born child, serious illness, severe disability or old age.79 The 

assessment of dependence continues by evaluating the capacity of the family member to take of 

the dependent individual.  

Furthermore, the Dublin III Regulation introduces some important procedural guarantees for the 

applicants waiting for a transfer decision. Member States have first of all to notify the transfer 

decision and provide information on the legal remedies which are available to the applicant 

through their legal advisor. However, no matter the explicit requirement to notify the applicant 

or their counsellor of the transfer decision, a time limit to this notification has not been set.80 

Unfortunately, appeal possibilities against decisions not to transfer are not mentioned in the 

Dublin III regulation,81 which could appear to be in contradiction with other applicants’ rights, 

such as the right to family life82 or the best interests of the child83 as it will be treated further on. 

After being informed of possibilities to appeal transfer decisions, the applicant shall have the 

                                                 
73 Dublin III Regulation, article 5. 
74 Ibid., article 5(1)(3). 
75 Ibid., article 5(1). 
76 Dublin III Regulation, article 5(2). 
77 Ibid., article 31-32, 34. 
78 Ibid., article 32. 
79 Ibid., article 16 and recital 16. 
80 Ibid., article 26. 
81 ECRE, Comments on Regulation (EU) No 604/2013 of the European Parliament and the Council of 26 June 2013  

Establishing the Criteria and Mechanisms for Determining the Member State Responsible for Examining an  

Application for International Protection Lodged in one of the Member States by a Third-Country National or a 

Stateless Person (recast), (March 2015), p 30. 
82 ECHR, article 8. 
83 The Charter, article 24.   
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right to an effective remedy against a transfer decision before a court or tribunal.84 A suspensive 

effect of the appeal and the applicant´s access to legal assistance, free of charge where the 

applicant cannot afford the costs, further reinforce this right.85 Also, the transferring Member 

State shall meet the costs of the transfer, not the applicant.86  

The right to challenge a transfer decision is also guaranteed to be free, but an appeal can be 

denied where it seems to have “no tangible prospect of success”. However, if this decision is 

taken by an authority other than a court or tribunal, there must be a possibility to challenge it 

before a court or tribunal. Here, Member States have three options to choose from and 

implement in their national practices. First, a suspensive effect pending the outcome of the 

appeal, which is the most protective from the asylum seeker’s perspective. Second option, a 

suspensive effect for a reasonable period of time during which the jurisdiction should decide 

whether or not the application should be retained. Last, the possibility to suspend the transfer 

decision within a reasonable period of time, during which the jurisdiction has to take a decision 

only on the suspensive effect. One could note that even combined with the suspensive effect of a 

decision, this is not enough of a safeguard since the risk for de facto denial of the appeal still 

exists, thus potentially violates the right to an effective remedy.87 This right requires in order to 

be fully guaranteed that appeal against the transfer, or the request for interim protection88, shall 

always have suspensive effect,89 and none of the two are guaranteed in a Member State decides 

not the implement the first option of article 27(3). 

Applicants cannot be held in detention just because they are subject to the Dublin 

procedure, unless there is a “significant risk of absconding”.90 Concretely, the existence of 

reasons to believe that a subject to transfer procedure may be abscond are assessed case by case, 

based on objective criteria defined by law.91 The Regulation stipulates that Member States have 

the obligation to detain applicants ‘for as short a period as possible’, never over three months 

“only in so far as detention is proportional and other less coercive alternative measures cannot be 

applied effectively”,92 and never longer than required for the purpose pursued. Interestingly 

these conditions can hardly coexist, but three months is a shorter period than what has been 

observed in State practice.93  

 

                                                 
84 Dublin III Regulation, article 27. 
85 Ibid., article 27(3)-(6). 
86 Ibid., article 30.  
87 ECHR, article 13; CFREU, article 47. 
88 Renneman, M., EU Asylum Procedures and the Right to an Effective Remedy (Hart Publishing 2014), p. 126: 

“interim protection” is used in the asylum context as the suspension of expulsion. 
89 Ibid., pp. 142-145. 
90 Dublin III Regulation, article 28(1)-(2). 
91 Ibid., article 2(n). 
92 Dublin III Regulation, article 28(3); Asylum Information Database, The Legality of Detention of Asylum Seekers 

under the Dublin III Regulation, No. 1 (refworld, June 2015). 
93 Asylum Information Database, “The Legality of Detention of Asylum Seekers under the Dublin III Regulation, 

(AIDA Legal Briefing No. 1 June 2015), p. 6. 
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2. HIGHLIGHT ON FAMILY UNITY 

Article 2(g) gives clear definition of who is considered a family member in the meaning of 

the Regulation. It lays the condition that the family ties had to exist in the country of origin in 

order to be valid at family reunification applications with family members present on the 

territory of the Member States. First mentioned family member, the applicant's spouse or the 

unmarried partner with whom the applicant has a stable relationship, where the national law on 

third country nationals or state practice of the receiving Member State treats unmarried couples 

comparably to married couples. Second, the applicant´s minor, unmarried children, born in or 

out of wedlock or lawfully adopted, as long as they are children of couples that comply with the 

definition of this article, are considered family members. Last, and only if the applicant is an 

unmarried minor, the parents or another adult responsible for the applicant, whether by law or by 

the practice of the Member State where the adult or the applicant is present, is considered a 

family member.94 

These are the family members that the Member States have an obligation to keep and put 

together. To achieve thin purpose, Member States dispose of two clauses, stipulated by the 

Regulation, that open the possibility for the Member States to voluntarily derogate from the 

Dublin criteria under certain conditions. First, the sovereignty clause gives each Member State 

the option to examine an application lodged within its territory, even if this Member State is not 

responsible under the Dublin criteria. Then, the humanitarian clause, which stipulates that 

another Member State can be requested to examine an asylum application for humanitarian 

reasons, such as family or cultural grounds.95 The application of the humanitarian clause must 

however be agreed by the asylum seeker by providing a written consent.96 It is relevant to bring 

these clauses up in this part, as they could broaden the possibilities to regroup family members 

other than the ones under the Regulation´s basic scope of definition. The right interpretation of 

these clauses is on the charge of Member States in line with the jurisprudence of the ECJ. For 

the sovereignty clause, the ECJ clarified that its use is not dependent on any condition,97 but on 

the humanitarian clause the Court ruled that it becomes obligatory when families would be 

separated by applying the Dublin criteria.98 Later the ECJ reinforced this jurisprudence by 

underlining the importance to preserve “family unity”.99  

 

CASE ANALYSIS ON THE INTERPRETATION OF THE HUMANITARIAN CLAUSE 

AS STIPULATED IN THE REGULATION: CASE  

                                                 
94 Dublin III Regulation, article 2(g). 
95 Ibid., article 17. 
96 Dublin Convention, article 9. 
97 Case C-528/11 Zuheyr Frayeh Halaf v Darzhavna agentsia za bezhantsite pri Ministerskia savet (30 May 2013), 

§35-36, 39. 
98 Case C-245/11 Case K (6 November 2012), §46. 
99 Case C-79/13 Saciri (27 February 2014), §§41, 45-46. 
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Here, the ruling came out before the coming into force of the Dublin III, this is why the 

sovereignty and humanitarian clauses are respectively stipulated by articles 3(2) and 15(2) and 

not article 17. The case is still relevant because the content of the clauses did not see any changes 

in the transition from Dublin II Regulation to Dublin III. 

Article 15 reads:  

“1. Any Member State, even where it is not responsible under the criteria set out in this 

Regulation, may bring together family members, as well as other dependent relatives, on 

humanitarian grounds based in particular on family or cultural considerations. In this case that 

Member State shall, at the request of another Member State, examine the application for asylum 

of the person concerned. The persons concerned must consent. 

2. In cases in which the person concerned is dependent on the assistance of the other on 

account of pregnancy or a new-born child, serious illness, severe handicap or old age, Member 

States shall normally keep or bring together the asylum seeker with another relative present in 

the territory of one of the Member States, provided that family ties existed in the country of 

origin.” 

FACTS  

K is a female who entered irregularly the soil of the EU and lodged an asylum application 

in Poland. A month later, she joined her adult son and his family who had already obtained 

refugee status in Austria and lodged a second asylum application there. The daughter in law had 

serious and psychological problems that caused her incapacity to take care of her children and 

social workers were threatening to take the children away from the mother's custody. This threat 

was lifted by the arrival of K since she participated in the caretaking of the children, creating a 

relation of dependence between K and her daughter in law. However, K’s second asylum 

application was denied on the ground that Poland is the responsible Member State for her 

application, and Poland had accepted that responsibility. K appealed this decision, and the 

Austrian jurisdiction referred to then ECJ concerning the application of the Dublin Regulation´s 

sovereignty and humanitarian clauses with two legal questions.  

(i) Does article 15(2) mean that a State of second request becomes automatically responsible on 

humanitarian grounds, in a situation of dependency such as the present. And must that State take 

responsibility even where the first application State has not requested it to?  

(ii) Does article 3(2) signify that a State, which is according to the Dublin criteria not 

responsible, becomes automatically responsible if the transfer back to the responsible State 

would result in a violation of the fundamental rights enshrined in articles 3 and 8 ECHR or 

articles 4 and 7 of the Charter (namely, the prohibition of inhuman and degrading treatment and 

the right to private and family life).100 

FINDINGS AND OUTCOME OF THE ECJ 

                                                 
100 Case C-245/11 K, (November 6, 2012), §13-25. 
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The Court ruled on the first part of the first question that where the conditions stated in 

Article 15(2) were satisfied, the Member State who received the second asylum application is 

obliged to become the responsible one for the examination of the application. The ECJ gave a 

definition of “dependency” such as it can be the dependence of the asylum seeker to a family 

member, or the opposite where the family member is dependent on the assistance of the asylum 

seeker. 101 The Court also gave a definition of the “family” in the light of the humanitarian 

clause, considering it wider than the family members listed by the Regulation. It is considered 

that both these definitions are in line with the purpose of the humanitarian clause, which is to 

derogate from the Dublin criteria in order to bring family members together.102 Finally, the 

obligatory dimension of the humanitarian clause comes from its wording, as the ECJ highlights 

that article 15(2) uses the term “normally” when referring to the Member States keeping family 

members together, and by that means that it is a rule that can only be derogated to in exceptional 

cases.103  

On the second part of the first question, the Court reminded of Member States´ local authorities´ 

obligation to make sure that the Dublin Regulation is applied while guaranteeing effective 

determining of the responsible Member State to process applications without slowing down the 

processing of the applications.104 Regarding this so called objective of speed, the wait for a 

Member State to give an answer to the responsible Member State would simply slow down the 

processing of applications and hinder the obligation to act speedily. Thus, the Court rules that 

even though article 15(1) provides for such a request, when a situation of dependence as 

provided by article 15(2) is assessed, the request would be “purely formal in nature”.105   

The Court did not answer the second referred question.  

COMMENTS 

On the definition of dependence, Advocate General Trstenjak did not agree on the 

Court´s interpretation of article 15. To start with, the Advocate General gives attention to the 

wording of article 15(1) and (2), and attests that if these two parts are read together, the 

dependent “person concerned” refers to the asylum applicant, and the “other person” to a family 

member. In fact, article 15(2) defines cases where a “person concerned” is considered as 

dependent, and article 15(2) refers to the procedure where a Member State examines the 

application of the “person concerned”, which leads to think that the “person concerned” is the 

dependent and the one who lodged an application. Therefore, the Advocate General excluded the 

application of article 15 to the present case, where the family member was dependent on the 

applicant. She adds that there are no teleological grounds to extend the scope of application of 

article 15(2) into covering a situation of a family member dependent on the asylum applicant. 

                                                 
101 Case C-245/11 K, (November 6, 2012), §32-34. 
102 Ibid., §36 and §40. 
103 Ibid., § 27, §44-§46.  
104 Ibid., §48. 
105 Ibid., §48- §52. 



25 

 

The Advocate General also refers to article 11(1) of Commission Regulation (EC) No 1560/2003 

laying down detailed rules for the application of Regulation No 343/2003, which clearly states 

that article 15(2) is applicable either way, and holds that her assessment is still in line with this 

article because Commission Regulation (EC) No 1560/2003 is only an implementing regulation 

and as much as it can clarify of supplement provisions, it cannot substantially alter it.106 

 The restrictive definition of family members in the Regulation has also received many 

critics for it severely hindering family unity for the purposes of articles 6 to 8 of the Dublin II 

Regulation. “Family member” definition was not improved in the Dublin III regulation either, 

despite the recommendations to expand it. For example, minor children do not fall under the 

‘family member’ definition if they are married, while married unaccompanied children do.107 

The Dublin III Regulation can also be criticized about its reality overlooking when it comes to 

new family relations formation during flight. In fact, the existence of family ties prior to the date 

of migration is a requirement to qualify a family member, and a newly created relation does not 

suffice. 108 Besides the family reunification laws only apply to refugees, not to asylum seekers. 

The Dublin system obviously needs a more flexible definition of family members. Tightening 

who is considered a family member creates great issues when it comes to the fair distribution of 

asylum seekers between the Member States, as family members´ attempts to reunite after being 

separated despite the laws is a fact, and denying it creates great social and judicial confusion.  

 

The most probable reason the ECJ did not wish to answer the second question is because of 

the big potential impact it could have engendered on matters of human rights protection. Sticking 

to the first question on article 15(2) was a safe card, as there was not much of a margin of 

appreciation to the outcome. Although, this decision is positive in the sense that the Court 

affirmed the importance of family unity for refugees, even though this requires an extensive 

interpretation of the clauses, on the ground of the objectives of the Regulation, to compensate 

injustices the Regulation itself engenders. The case´s novelty was that a Member State has to 

simply assume responsibility over asylum seekers. Still, the most distressing aspect of this case is 

that these facts that could have been humanly dealt with by applying the humanitarian clause, 

made it until the ECJ, which points out to the “anti” attitude Member States can have in asylum 

questions.109 

3. PARTICULAR ATTENTION TO UNACCOMPANIED MINORS 

                                                 
106 Advocate General Trstenjak opinion on case C‑245/11K, (27 June 2012), §§49-55.  
107 Dublin III Regulation, article 2 (g)(i)(j). 
108 ECRE, Comments on Regulation (EU) No 604/2013 of the European Parliament and the Council of 26 June; 

Establishing the Criteria and Mechanisms for Determining the Member State Responsible for Examining an 

Application for International Protection Lodged in one of the Member States by a Third-Country National or a 

Stateless Person (recast), (March 2015), p. 10. 
109 Murphy, C., Case C-245/11 K – The humanitarian clause of the Dublin Regulation: States´ (obligatory) 

discretion to bring families together, European law blog, (November 23, 2012). 
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Unaccompanied minors are defined as “ third country nationals or stateless persons below 

the age of eighteen, who arrive on the territory of the Member States unaccompanied by an adult 

responsible by law or custom, and for as long as they are not effectively taken into the care of 

such a person, or minors who are left unaccompanied after they entered the territory of the 

Member States.”110 In 2016, 63 300 unaccompanied minors applied for asylum in the Member 

States, which represents 16% of all asylum applicants aged less than 18.111 Regarding this large 

number and the vulnerability of this group, a particular attention is given to the protection of 

unaccompanied minors in the Dublin system. To start with, unaccompanied minors get proper 

representation with the requisite qualifications and expertise.112 In accordance with Article 4(3) 

of the Dublin III Regulation, the Commission drew up standard common leaflets and an 

additional leaflet for unaccompanied children.113 This leaflet is actually annex XI to the 

Commission implementing regulation No 118/2014 of 30 January 2014 amending Regulation 

No 1560/2003 laying down detailed rules for the application of Council Regulation (EC) No 

343/2003 establishing the criteria and mechanisms for determining the Member State responsible 

for examining an asylum application lodged in one of the Member States by a third-country 

national. The leaflet is written in a simple language and addresses directly its reader since it is 

meant to be read and understood by a child. It explains the purpose of the leaflet itself together 

with other notions, such as an unaccompanied minor and their difference with an adult, what is 

the role of a representative and why fingerprints are taken. The leaflet has a recomforting aspect: 

it puts forward that the authorities want to help and have obligations towards the minor that shall 

be fulfilled in their best interest, and that shared information will not be used against them. For 

example, if sharing the location of a family member in another Member State, the 

unaccompanied minor is invited to say if they wish to be regrouped with this family member or 

not. Also, it explains the difference between detention and supervised accommodation, taking 

into account a possible fear to be incarcerated. Thus, in order for the authorities to be of best 

possible help, it is stressed that the unaccompanied minor’s cooperation with the authorities is 

very important, and that by telling the truth, sharing a certain type of information and not 

running away even if an adult requires them to do so. Moreover, the leaflet goes through 

procedural matters, possibilities to appeal a decision, and why the minor might be moved to 

another country. Finally, the leaflet gives information on where to get help when needed, even 

though it has given a special importance to the representative as a priority individual to talk to all 

through the text.114 
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by a third-country national, (30 January 2014), annex XI. 
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Where the previous texts excluded the protection over married minors, there is an expansion 

of the protection scoop since the marriage criterion was omitted.115 On the matter of application 

processing, article 8 rules which Member State shall be responsible for the application of 

unaccompanied minors, depending on whether or not the unaccompanied child has family 

members in other Member States and explicitly recognizes that the best interest of the child 

should be the primary consideration. Also, article 8(4) states that, in the absence of a family 

member, sibling or relative, the Member State in which the unaccompanied child has lodged 

asylum shall be responsible, provided it is in the best interest of the child.116  

 

CASE ANALYSIS ON MINORS WHO BECOME ADULTS BY THE DAY OF 

FAMILY REUNIFICATION APPLICATION  

FACTS  

 A female unaccompanied minor originally from Eritrea was retroactively accorded a 

refugee status by the Netherlands. Her family members, who were located outside the EU, 

applied to be reunited with the family's´ daughter, but the request was rejected on the ground that 

the she was no longer a minor at the date of the reunification application. The applicants argued 

that family reunification applications should also have retroactive effect regarding the length of 

the asylum application process, while the Netherlands argued that a positive response to the 

applicants´ request would violate article 2(f) of the Directive 2003/86 on the right to family 

reunification (the Directive). In order to solve the substance of the case, the local courts 

questioned which moment is decisive for the right to family reunification of an unaccompanied 

minor, is it the date of application to family reunification or an earlier date, for example the date 

of application for asylum by the minor. Thus, a preliminary ruling was formulated to the ECJ: in 

the context of refugee family reunification, does the term ‘unaccompanied minor’, as defined by 

article 2(f) of the Directive, also include a third country national or a stateless person under 18 

years old, who is unaccompanied by a legal custodian at the time of arrival in the territory of a 

Member State and who: 

– applies for asylum; 

– turns 18 during the asylum procedure in the territory; 

– is assigned asylum with retroactive effect to the date of application, and 

– subsequently applies for family reunification?117 

THE ADVOCATE GENERAL OPINION 

                                                 
115 Dublin III Regulation, article 2(j)(g). 
116 European Commission, Proposal for a Regulation of the European Parliament and of the Council amending 

Regulation (EU) No 604/2013 as Regards Determining the Member State Responsible for Examining the 

Application for International Protection of Unaccompanied minors with no family member, sibling or relative 

legally present in a Member State (COM(2014) 382 final). 
117 Opinion of Advocate General Bot, Case C-550/16 (October 26, 2017), §§17-23. 
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 The Advocate General Bot in his opinion on the case stated that unaccompanied minors, 

who became adults during the asylum procedure and obtained an asylum status valid from the 

date of the asylum application, should be allowed family reunification. Indeed, if articles 2(f) and 

10(3) are to be read and interpreted together, the date to be taken into consideration for deciding 

whether a third country national may be regarded as an unaccompanied minor and assert their 

right to family reunification must be prior to the date of grant of asylum. When this is stated, the 

only precise date left to determine the age of the person in question is the date of application to 

asylum since, if accorded, the status of refugee is retroactive to that date.118 Here, the 

interpretation of article 2(f) is not formalistic, and for that following the spirit of the Directive in 

favor of family reunification.119 What is more, it is impossible to apply for family reunification if 

a final decision on a residence permit has not come yet, simply because one needs to acquire a 

refugee status to fulfill the conditions of family reunification. The Advocate General therefore 

considers it contrary to the Directive and refugee protection law in general to favorize those who 

are still minors over the ones who have reached majority, since a refugee status is declaratory 

and retroactive to the day of application.120  

On the obligations of the Member States, the Advocate General reminds that the grant of 

a refugee status is simply declaratory and does not allow the Member States to undermine the 

Common European Asylum System (CEAS) by avoiding or limiting their obligations towards 

the refugees. A Member State cannot for instance refuse to deal with claims such as the disputed 

one “with the unspoken aim of not implementing the preferential right to family reunification of 

unaccompanied minor refugees”. The Advocate General calls for the prevention of a strict 

application of rules since it could have the unwanted effect to add of the burden of asylum 

seeking families.121 He also gave a particular attention to the balance and reasonable assessment 

of interests in play, especially the right to respect for private and family life and the best interest 

of the child.122 The Advocate General highlighted that article 5(5) of the Directive creates an 

obligation to the Member States to make the best interest of the child a “paramount 

consideration” when issuing a legislative act in relation to children, also he cites an ECJ´s 

outcome according to which Member States have to guarantee a personal relationship between 

the child and both parents on a regular basis.123 Family relationships and private life are in 

particular guaranteed for third country citizens under articles 8 ECHR and 7 of the Charter and 

interpreted by both ECtHR and ECJ.124 

Moreover, on the speed of the asylum process, the Advocate General agrees with the 

applicants and notes that the right to family reunification as provided for in Article 10(3) of the 

Directive cannot depend on the speed on which the Member State processes claims for asylum, 
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120 Ibid., §29. 
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no matter the priority given to claims for asylum from unaccompanied minors regarding their 

special vulnerability which requires specific protection.125 It is a good reminder that family 

reunification in case of a minor applicant is a prioritizing factor, not a privilege, since family 

reunification is the basic rule with strictly interpreted exceptions. In fact, parents can also apply 

for family reunification if their children are minor or dependent. He then continues on the 

particular vulnerability of unaccompanied minors and calls for a more extensive protection to 

this group, but also young adults to whose maturity needs to be assessed. Simply put, the 

Advocate General refers to a relation of dependency between children and their parents, a 

relation that does not simply disappear on the day a child turns 18. It is in his opinion necessary 

to assess dependency as well as the sentimental and material ties.126 

 

If the ECJ were not to accept these arguments, the Advocate General points out that the 

Member States must still lay down more favorable conditions for refugees to exercise their right 

to family life by authorizing family reunification, the effect of minority being only more favorable 

rights in this aspect.127 What is more, the Advocate General advices to assess the original approach 

of the EU when adopting the Directive. Regarding the absence of a precise date to be taken into 

account when assessing the status of an unaccompanied minor, the original idea behind article 2(f) 

of the Directive could have been a full harmonization with no margin of interpretation left to the 

Member States, or on the contrary a wide discretion to determine this date on the ground of other 

principles.128 The Advocate general cites the principles of equivalence and effectiveness and 

reminds that these are mandatory provisions according to article 10(3)(a) of Directive 2003/86, 

and if read together create the positive obligation to the Member States to authorize the entry and 

residence of the parents of a unaccompanied minor refugee. Therefore, Member States have no 

margin of discretion and even if they had,  it could not be used to undermine the objective of the 

Directive, which is to promote family reunification.129 Finally, if considering that the disputed date 

is on the day that the family reunification application was lodged, the Advocate General considers 

that it would not meet the requirement for effectiveness, since the objective of the Directive, 

refugees rights to family reunification, is hindered.130 Up to the ECJ to decide, and even though 

opinions go in this direction, the Court can always come up with surprising rulings. 

4. THE EXCLUSION OF EU CITIZENS FROM THE SCOPE OF 

APPLICATION OF THE DUBLIN SYSTEM  

In the particular cases of EU citizens´ asylum seeking in other Member States, the Protocol 

on asylum for nationals of Member States of the EU (the Protocol), annexed to the Treaty, holds 

the function of legal basis. In fact, this short Protocol sets a basic norm that excludes the 
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possibility for EU citizens to apply for asylum in the Member States, claiming that the 

assumption of a high level of protection of fundamental rights and freedoms in the Member 

States ties them to consider each other as safe countries and respect their legal and practical 

purposes in asylum matters, except in four cases. First, in case the Member State of which the 

applicant is a national derogates from its obligations under the Convention for the Protection of 

Human Rights and Fundamental Freedoms, other Member States can accept this States´ 

nationals´ asylum applications. Member States can also act so if the Council initiates or decides 

to take measures against the Member State of which the applicant is a national, on the grounds of 

breach of article 2 TEU on the founding values of the EU such as human dignity, freedom and 

respect for human rights. Final exception, a Member State can decide to accept an asylum 

application from an EU citizen, but has the obligation to assume the application is manifestly 

unfounded.131 All in all, the possibility for an EU citizen to seek asylum within the EU is quasi-

impossible, except in cases where there seems to be some kind of threat to individual 

fundamental rights. Even State unilateral initiative is limited by the Protocol. The reasoning of 

the state of law can be found in the initial proposition formulated by Spain. This proposition has 

lead into the Protocol as it is today and relies on European citizenship. It argued that individuals 

from every Member State should be considered as citizens of the State their all lodging asylum 

application to. This clearly considers that European citizens are in their home countries no matter 

where in the EU they are, therefore cannot apply for asylum.132  

 

PROBLEMATIC ANALYSIS THROUGH EXAMPLE: THE CASE ON THE 

CATALONIAN PRESIDENT CARLES PUIDGEMONT  

FACTS AND RELATION TO THE EU 

Catalonian pro-independence claims have lead into a Spanish constitutional crisis. The 

autonomous community of Catalonia's authorities, by the leadership of President Carles 

Puigdemont, planned on organizing an independence referendum, even though the Spanish 

Constitutional Court condemned such plebiscite contrary to the Spanish Constitution. On 1 

October 2017, the referendum took place, and the outcome was in favor of Catalonia's´ 

independence. Regarding the previous ruling, the Constitutional Court declared the results void 

and was openly supported by the central Government. Media wondered about the absence of the 

EU in the dealing of this crisis, but the reason is merely simple: the EU has no competence, nor 

legitimacy, to intervene in internal constitutional affairs of the Member States. Although, in case 

of Catalonia´s separation from Spain, Catalonia would “find itself outside of the European 

Union”.133 Following these events, Puidgemont fled into Belgium and has raised many legal 
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questions yet to be answered, forcing the EU to get involved after all. According to the Protocol, 

in order for Mr. Puidgemont to seek asylum in Belgium, it would require an assessment by 

Belgium as that the Spanish judicial system does not comply with the basic and essential 

qualities of independence and impartiality to adjudicate the case related to Catalan independence 

activists. This could potentially lead into a diplomatic dispute between the two concerned 

Member States, and even into the questioning of the cooperation in the European Area of 

Freedom, Security and Justice.134 

 

THE FOURTH EXCEPTION: THE EXAMPLE OF BELGIUM  

The choice of Mr. Puidgemont to flee specifically to Belgium is far from random. 

Belgium is as a matter of fact known for its high number of asylum application allowances and 

its special position in the specific case of EU citizens asylum seeking within the Member States. 

Regarding the last exception mentioned in the Protocol, Belgium has adopted a declaration 

stating that it would proceed to “carry out an individual examination of any asylum request by a 

national of another Member state". Belgium still complies with the Protocol by considering each 

application manifestly unfounded. This is done through an accelerated admissibility procedure 

with an individual assessment with regard to asylum applications by EU nationals. The 

accelerated admissibility does not refer to a faster process, but to a simple admissibility 

procedure, where the burden of proof of a well-founded fear of persecution or serious grounds 

for a real risk of serious harm lies on the asylum seeker. It is exceptional to be granted a 

protection status, but statistics show that about twenty asylum demands from EU citizens were 

declared founded in 2013 and 2014 by Belgian authorities.135 

All in all, the Protocol seems to create a chain of consequences that fall at the end of the 

day on the EU citizen asylum seeker. In fact, to fulfill the exceptions to the basic exclusion of 

EU citizens from asylum seeking in the Member States is hard enough to call it impossible. The 

more realistic chances are in the fourth exception, where a Member State, like Belgium, can 

actively decide to accept EU citizens´ asylum applications. However, such a statement puts a 

Member State in a delicate situation since the only way not to be prosecuted for breach of law is 

to consider all applications manifestly unfounded, and leave the burden to bring relevant 

elements in favor of the application to the applicant who obviously have less tools than a State to 

collect any.  

5. CONCLUSION ON ASYLUM SEEKERS´ SAFEGUARDS   

Asylum seekers should, when arriving to a Member State, be treated as they know 

nothing of the asylum-seeking procedure. In fact, the right for information assumes that the 

Member State where the asylum seeker happens to be, not even a Member State that has been 
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decided upon to be in charge of the asylum seeker, has the obligation to provide all information 

on procedure. This means that a Member State has to invest in linguistic resources for asylum 

seekers it is not, so far at least, responsible for. Then, the responsible Member State needs to 

interview all asylum seekers, one by one, before taking a decision on transfer. When it is a 

question of thousands of people, the final workload is enormous in both stages. Besides the 

omission of any phase is considered a procedural breach that can lead to an appeal on decisions, 

therefore more work for national jurisdictions.  

The workload keeps growing with the intense communication that Member States have to have 

between each other on family matters. Where keeping a family together is simple, bringing 

families together requires coordination from the Member States and active reunification that 

obviously has a cost. It is positive that the Regulation sees asylum seekers as individuals with 

needs, not just an application to be processed. Again, this shows in the information data 

collecting on health matters. The process is no different though, individual and therefore long, 

also costly because the Member State that has knowledge of a medical situation is obliged to 

provide medical assistance.  

On the matter of detention, Member States probably fear an increase of criminality with 

the acceptance of asylum seekers in their territories. Not that an asylum seeker is assumed to be 

guilty of infractions or considered as potential criminals, but even with the assumption of 

innocence one needs to understand the Member States perspective. Taking in individuals with no 

identity documents and difficulty to check their background or criminal record is a very sensitive 

security matter for a State, and probably is one of the reasons behind the increasing practice of 

detention of asylum seekers. The Regulation allows detention on grounds of serious risk of 

absconding, but how likely is that to happen? The risk of allowing detention under one single 

unprobeable condition is that Member States will interpret it absconding extensively and use it to 

cover detentions for other reasons. Then, a Court would rule that the interpretation of the 

Member State was wrong and the detention was therefore illegal. While with a more precise law, 

Member States would have precise grounds to base detention on, therefore not abuse of its 

practice. One could wonder if the limitation of grounds of detention to such an unlikely ground 

is an interference with State sovereignty. Another argument is that national penal law should 

apply on asylum seekers the same way than on citizens, but this statement is questionable if one 

considers that asylum seekers who still wait for a decision on their refugee status are not in a 

comparable situation than citizens. Maybe the safest would be to have provisions in the text on 

asylum seekers that respect their rights and freedom in balance with tools for the States to 

preserve their inner security, here by providing more precise grounds to achieve that and also 

prevent arbitrary detention. 

 

Understanding the humanitarian clause is rather simple at first sight: A Member State 

may request another Member State to process an asylum application for humanitarian reasons, 

for example if applying the Regulation would result in family separation and the asylum seeker 

is dependent on his family member. Case law could although change the full meaning of this 
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discretionary clause. In sum, <a Member State may request a family reunification in case of 

dependency of the asylum seeker> could become, if the ECJ would rule so, <a Member State has 

to, without request, reunite a family defined differently than in the Regulation no matter if it is 

the applicant or the family member who is dependent on the other>, which is quite the opposite 

of the Regulation´s wording. The new definition of dependency would all of a sudden double 

reunification cases on grounds of dependency that Member States have to process, therefore add 

of the responsible authorities´ workload. The definition of family member might also be changed 

by case law to broader meaning, and the Member State is potentially condemned for following 

the simple wording of the Regulation. No matter the arguments on the objectives of the 

Regulation that the Member States apparently should be following, it is hard to interpret a text in 

such a way that it actually becomes in practice the opposite of the original text. This is the result 

an imminent and obvious unclarity of the legal base and/ or a very extensive interpretation that 

only the ECJ is capable of doing.  

 

Regarding the wording of the Regulation and as pointed out in case law, the Dublin system is 

in favor of family reunification. This probably justifies direction that the case law continues to take 

on the matter, extensive to the point it goes, again, against the actual provisions of the Regulation. 

Here, it is observed that a Member State sees itself obliged to accept more asylum seekers through 

one young adult. In fact, Member States are no longer allowed to make a difference between a minor 

and an individual who has just reached majority in asylum matters. If to be compared to national 

laws within the EU, minors are sometimes considered as adults in law after an assessment procedure 

of the pertinence of this assumption, but considering a young adult a child is something one rarely 

hears of. On the one hand, one could argue for interference in State sovereignty, as asylum seekers 

are given a legal advantage that Member States do not automatically provide to their own citizens 

and the source of this advantage is not the Regulation the Member States originally agreed on. On 

the other hand, as the Advocate General argued, this assessment is based on advantages every child 

is entitled to have, in combination with the forever ticking time and the inevitable fact that children 

grow up. Maybe the real problem is the legal void on specific situations such as the one analyzed 

under unaccompanied minors. The Regulation in fact does not provide a specific date of assessment 

of the age of the child in the context of family reunification, the Member State in charge made an 

attempt of interpretation to fill the legal void and was condemned for it. It seems like any debate on 

who is entitled to family reunification and who is not, the response will be that the objective of every 

law is to allow and encourage family reunification, so what is the point of differentiating situations 

then? 

 

The EU citizen's right to seek asylum protection within the EU is an even more sensitive 

topic than third country citizens asylum applications. The exclusion of EU citizens from the 

scope of the Dublin system is based on the principle of mutual trust between the Member States, 

however, as observed in the previous analyses, case law has taken a direction contrary to the 

assumption of high human rights´ standards in every Member State on which the Regulation is 

based. Could this be a first step towards a looser legal restriction for EU citizens to seek asylum 
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within the EU? There is no valid reason to forbid or highly hinder it if the principle of mutual 

trust is no longer as vivid as in case of third country asylum seekers, since it would disadvantage 

EU citizens even though both types of asylum seekers applications are based on a same 

principle. An argument against opening the possibility for EU citizens to seek asylum in one of 

the Member States could, however, be the EU citizenship itself, but the true reason is probably 

the highly political aspect of the question. This explains why the three first exceptions involve an 

EU institution’s action and why rare are the States that dare to use the fourth exception to accept 

EU citizen´s asylum applications. Political matters are not the purpose of the discussion here, 

one could simply conclude that juridical discussions come to an end when the topic takes 

another dimension, more political, as a big chunk of EU construction is, where the Member 

States need to admit that things have changed since the last legal update, and come to a new 

agreement that leads to a new text, more fitting to legal practice and current problematics. 

 

III. CASE STUDY: TESTIMONY OF A SYRIAN REFUGEE 

A. THE STORY OF MR. B  

 

Mr. B is a 40-year-old Syrian, married and father of one. He detains a Master degree in 

economics. Until 2015, Mr. B lived in Aleppo, a Syrian city that suffers the most aggressive 

violence and armed confrontations. He became a subject to the Dublin system during his journey 

to and through Europe as an asylum seeker. He has accepted to share, anonymously, his 

experience for the purposes of this paper. The testimony is initially a vocal record that has been 

written down and translated from Arabic. The text is kept in first person, the order of thoughts 

have been rearranged and guiding questions deleted for an easier reading and better 

comprehension of the chronology of fact.  

1. FROM SYRIA TO GREECE 

After smuggling myself into Turkey, I left on a boat towards the EU borders. I arrived to 

a Greek island and delivered myself to the police. There I got an expulsion document that states 

that I have to leave the Greek territory within the next six months. It is a simple A4 paper with 

my name, date of entry and last day to leave Greece. The point of the document is to inform the 

State that I am on its territory in exchange of a document that proves that I have the right to be 

on Greek territories, even for a limited time. The expulsion document is actually a protection, 

like an ID valid for 6 months in Greece: it protects you from getting into trouble with the police 

in case of control. I got no other aid at the police station. They did not give me any information 

of the procedure to get asylum, and I did not ask for it either. Greece is not eager to help those 

who cross illegally anyway. Most importantly I got the expulsion document since it first of all 

helped me get from the island to Athens.  

I know that the EU agreement says that every person who enters the EU territory has to give 

fingerprints and lodge an asylum application to the first country of entry. But Greece is an 
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exception to that and the fingerprints are not mandatory. Otherwise there are two types of 

fingerprint registering, one for asylum applicants and one for expulsion of those who have 

illegally crossed the border. Apparently, none of them is mandatory if you do not apply for 

asylum. I could have applied for asylum in Greece, but I did not want to and it was not 

mandatory, so I avoided any fingerprint registering. The EU gives up on those who leave Greece, 

regarding the economic situation and the migratory pressure on it. Same for Italy. Everybody 

does not have to leave fingerprints at the country of arrival.  

6 months are enough to find a way to continue the journey to destination. In my case, it took me 

20 days to find a smuggler, I mean, the procedure is of course illegal from the beginning to the 

end. I did not get to live in a camp, I lived in a room I rented myself. But that is because I had the 

financial possibilities, those who do not have money live on the streets. My smuggler was a truck 

driver that gets people from a country to another, hidden within merchandise. The trip was very 

long and hard, but I did make it to Sweden. 

2. IN SWEDEN  

The choice of Sweden was not random. No matter what studies say on forum shopping, 

that it is motivated by economic wealth and possibilities to get a job etc, I think the reason 

people prefer some States over others is because some, such as Sweden, give a permanent 

residence together with the refugee status. We have already been chased away from our homes, 

if there is any way to find stability we will reach for it. So, I arrived to Sweden and again, I 

contacted the authorities myself to lodge an asylum application. I went to Migrationsverket of 

which I got the address from the police. I presented my passport and other official documents to 

Migrationsverket and lodged my asylum application. They gave me a survival kit with a blanket, 

a pillow, some toiletries such as toothpaste and a towel, all in a bag, and two days later I left for 

the camp in Uppsala. There, I waited for my meeting and afterwards a decision on my 

application.  

ON THE INTERVIEWS  

 

The first meeting was quick. They took my documents and wrote up the names of my 

family members. After two months, I got another appointment in Örebro, where more 

information was collected, such as my civil and work situations back home, where I used to live, 

what I studied and for how long etc. After 5 months, in Uppsala again, we repeated the same 

questions as in the second meeting over again. I do not know why they repeated the questions in 

two different meetings. Later I heard that they deleted the second meeting, because of the 

pressure and lack of staff to handle three meetings for each asylum seeker. The procedure was 

simplified to a first meeting at the reception, and a second one before the decision.  

I think I was asked these questions because I have just entered Sweden and I am a person with “a 

file 0”, they need to fill in all information they have on me, like they do on every citizen. I 

thought it was a natural thing. Although I was not informed why all these informations were 

collected and where they were going, it is hard to ask questions when you are the one asking for 
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help. Stay polite because you have to. Nobody explained how long it is going to take to get a 

decision on asylum either, all I got to know was when the next appointment will be taking place 

and that the documents I gave have to go through some investigation to check their authenticity, 

then they can decide upon my asylum application. No idea, how they do their authenticity 

investigation, but that is what they said. Maybe telling us so is meant to stop the asylum seekers 

from asking too often when the decision is coming. The hardest though was to be far from my 

family that stayed in Aleppo, of course all Syrians suffered but Aleppo was particularly in the 

middle of the confrontations so I was very worried. 

 

LIFE AT THE CAMP 

The camp looks like a student campus, full of rooms. The rooms were a little too crowded 

due to migratory pressure. I was at first in a room for four, then I moved to a room for two. It 

was not great, not very clean even though there were staff in charge of cleaning. The lights were 

not very bright and it gave a disturbing feeling, later I learned that Swedes like low illumination, 

but for us it was just disturbing. Otherwise, it was OK. Families also lived in there, with children, 

regrouped in the same room and every family would get a different room. Female lived in 

separate rooms from men, some young girls were there too and of course those would need extra 

protection compared to male who are less likely to be victims of all types of violence, but it 

looked fine for them. Everyone was equal. Unaccompanied minors did not share the camp 

though, they had separate facilities. All in all it was good to have shelter but the conditions of life 

were not perfect.  

 

THE OUTCOME  

For me the procedure went relatively fast compared to others who came in 2015: seven 

months to give me a decision that I got the refugee status, although it was already slower than the 

previous year´s procedure when the migratory pressure was lower in Sweden. Maybe what 

accelerated the procedure was that I did everything almost right. I had legal documents ready 

with me, they were all translated and ratified by official authorities and not expired. Somebody 

with one of these elements missing would probably suffer a longer procedure. I was lucky I 

could take the bag where I had collected all documents before I had to escape. Some were in 

such a rush escaping their homes they did not get the time to take their necessary things with 

them, or simply they had not thought of preparing everything in a bag ready to go like I did 

because they did not think they would have to leave so quickly. I was ready, all signs were 

showing that the situation in Syria was abnormal, things happened and the situation developed in 

a direction that something bigger and worse might happen soon. What also helped were my 

financial possibilities and that I went myself to the authorities. Everyone does not have the 

money though, and they for sure suffer much more in their flee.  

3. FAMILY REUNIFICATION  
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It was hard to choose to leave my family and go ahead to Europe. We had two choices, 

we stay together and probably none of us survives, or we try something and all of us might 

survive, but we have to split. So, regarding the trip, the sea crossing on unsafe boats, dealing 

with human smugglers and my daughter´s age - she was two and a half at the time - it was not 

even thinkable I would take my wife and daughter with me. There was no guarantee of success 

for me, so it was better not to risk it, also we did not have that much money and smuggling is not 

only dangerous for female and children but also expensive. I had hope it would take shorter time 

that it actually took. Any delays on the first step, which was getting a refugee status, delays the 

family reunification and that was a big source of stress too, as one needs to be get a refugee 

status before applying for family reunification. 

When I got my permanent residence permit in November 2015, a new procedure started. I went 

to Migrationsverket to present documents that attest that I have a family and that I want to 

regroup with them. I had everything ready again, valid documents translated and ratified, which 

they took and gave me a file number to follow the progress of my application online. Then I 

waited. In April 2016, Migrationsverket answered that my family should take an appointment at 

any Swedish embassy for interviewing. First, I contacted the embassy in Turkey and they gave 

me an appointment in two months, but this is where the problems started. Turkey has closed its 

border to fleeing individuals, therefore my family could not reach the embassy. I was in Sweden 

and my family was stuck in Syria, even though Swedish authorities seemed to cooperate in 

favour of a family reunification. After trying for a long time to get my family to cross borders 

into Turkey, I ended up cancelling the appointment and contacted the Swedish embassy in Egypt, 

where they gave me an appointment for November 2016. My family could enter the Egyptian 

territories by paying a $5000 bribe, on top of costs of the trip from Syria through Lebanon to 

Egypt. It was sad to see that the Syrian crisis is just a good opportunity for surrounding States to 

blackmail money from fleeing Syrians. Everything is human smuggling after all. At least the guy 

who got me on a boat to cross the sea gave me a service for the money I paid him ($3000). What 

my family had to pay was not a service, it was just a passage, a bribe to open the border long 

enough from them to cross the border.  

I was the one in charge of taking an appointment for my family at a Swedish embassy. 

Meanwhile, Migrationsverket waits for the embassy to report information on the family in order 

to take a decision on family reunification. My wife and daughter had their own passports. They 

also had the originals of our marriage contract and my daughter's birth certificate, while I had 

ratified copies, so the embassy could check the match between the documents I presented to 

Migrationsverket with the original copies. I have no idea how they check the authenticity of the 

documents. I guess there is some way to check passport validity, and they must because there 

were a lot of fake passports. For the other documents no idea.  

 

From the day I lodged my family reunification application until the day my family could 

actually be interviewed by Swedish authorities, it took a year. Then we waited again for the 

decision to come and hopefully they could travel to Sweden. I went three times to 
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Migrationsverket to ask about the advancement of our case. On the two first times they answered 

that there is not an appointed worker that takes care of one´s specific case, so there is nobody I 

could talk to. On the third time, a worker said the exact opposite: no case is left aside, every case 

has somebody in charge of it. She even gave me the name of the immigration department where 

my file was and the email of the that department´s director. I contacted him explaining the 

situation and he answered me right away.  Actually, it is possible for anyone to contact the 

workers in charge of divers cases if you just know who to contact, in my case the director was 

very cooperative, understanding and human. The decision came in three days, and it was 

positive. After 20 days, Migrationsverket prepared my wife and daughter´s IDs which they 

picked up from the Swedish embassy in Egypt in order to legally fly to Sweden. All in all it took 

a year and 5 months for this procedure to come to an end even if I had prepared all I could 

prepare to make the process easy, and two and a half years last time I had laid eyes on my wife 

and daughter. I think our case was easy but Sweden and other countries made it slow. We were 

victims of politics, nothing more. At least the decision of family reunification gives 

automatically permanent residence to the joining family members. The rest of my family will not 

come, smuggling is hard on seniors like my parents, besides it requires financial possibilities.  

 

B. COMMENTS  

 

After hearing this story, the first thought that comes into one’s mind is how come Mr. B 

was not obliged to lodge an asylum application in Greece, his country of first entry. Indeed 

article 13 of the Regulation stipulates the fourth Dublin criteria: the responsible Member State 

for an asylum application is the one whose border has been illegally crossed, and the authorities 

had knowledge of his illegal presence on the territory. The first weakness here was that the law 

does not provide a time limit for third country citizens to lodge their asylum application.136 

Reasons are various and debatable. Greece was in a critical situation precisely in 2015, so 

critical that the Commission decided on the massive relocation previously analyzed. Probably 

for this migratory pressure, access to asylum procedure was impossible to guarantee, as the 

Greek Asylum services capacity to register new applications was saturated. The UNCHR 

estimated that 200 to 250 people queued on a daily basis, hoping to register their asylum 

application and the authorities could barely handle 150 requests per day.137 The expulsion 

document seemed perhaps to be the best compromise to balance human rights protection, deal 

with the migratory pressure and the incapacity of the local authorities to handle this pressure. In 

fact, one cannot stay illegally in a State, but also an individual who has illegally crossed the 

border to Greece is potentially and most likely willing to lodge an asylum application. Since the 

local authorities are overwhelmed with applications, the irregularly staying third country citizen 

should not be reconducted to the border and expulsed right away, in order to give them a chance 

                                                 
136 http://w2eu.info/greece.en/articles/greece-asylum.en.html  
137 Asylum information database (AIDA), Country report on Greece (2015), pp. 23-24. 

http://w2eu.info/greece.en/articles/greece-asylum.en.html
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to lodge an application, and the time given cannot be too short because it takes a while to be able 

to register an application. This is probably why an expulsion document of six months legal stay 

on the Greek territories was the by the times policy. Probably the reason why Mr. B did not get 

any further information on the Dublin procedure is because at the time he reached for the Greek 

police, he was not yet an asylum applicant, therefore does not benefit of the right of information 

as an applicant would. It is open to criticism that illegally crossed third country citizens are 

assumed to figure out how to start an asylum-seeking procedure if they wish to, with no 

informative assistance from the police. However, if such a responsibility would fall on the 

Member States, the question of heavy workload will be brought up again. Up to interpretation if 

it is worth it for the sake of efficiency of the Dublin system as a whole.  

Things have changed since Mr. B arrived to Greece. Indeed, in 2016 the EU Turkey Statement 

(the Statement) entered into force with the purpose of ending irregular migration from Turkey to 

the EU, by allowing Greece to reject on grounds of inadmissibility asylum applications of those 

who illegally passed through Turkey, and delegate the responsibility of merit assessments to 

Turkey. This expulsion is compensated by a “one in one out rule”, such as for each individual 

reconducted to the border one asylum seeker is allowed entry to Greece.138 Mr. B would have 

therefore been subject to deportation back to Turkish territories, and he probably would not even 

make it from the island to the capital city. Maybe it is to conclude that previously to the 

Statement the system suffered of Swiss cheese holes that made it possible migrants to escape the 

application of the Dublin Regulation, and adjusting measures have been taken to compensate this 

lack. The problematic grows bigger when combined with the freedom of movement in the 

Schengen area. Indeed, this EU core concept makes, after all, secondary movements through 

smuggling possible, so there was a true need for more regulations.  

However, it is contradictory that on the one hand the EU claims and praises the importance of 

respect of fundamental rights of all individuals, third country nationals included, as well as the 

necessity to come into the aid of those who flee and seek for help, but still on the other hand 

agrees to a human rights violating deal with Turkey. Amnesty international has reported poor 

and dignity violating conditions in Turkey and the Greek islands in a news article of which the 

title, “EU-Turkey deal, a year of shame”, already speaks for itself. Syrians have ended up 

choosing to leave the Greek islands they were trapped in to Turkey, regarding the inhuman 

conditions and violence they were object to, just to join those who were forced to leave Greece 

without access to asylum nor appeal against their transfer in the same degrading conditions. 

Turkey has also closed its border and sent some asylum seekers back to unsafe States such as 

Syria and Iraq, instead of honoring the Statement that promises a safe and legal transfer to the 

EU. A year ago, only 3565 Syrian refugees where transferred from Turkey to Greece, while the 

number of waiting Syrians to be transferred is 2.8 million.139 One could conclude that the 

attempts of the EU to relieve pressure on the most sought Member States are controversial to the 

common principles of the Member States and thus the EU in general. The ECJ might not rule 

                                                 
138 The Commission, Implementing the EU-Turkey Statement – Questions and Answers, (15 June 2016).  
139 Kondylia Gogou, The EU-Turkey deal: Europe's year of shame (Amnesty international, 20 March 2017).  
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sanctions against state practice that complies with the legal texts, but the ECtHR and human 

right´s defending NGOs are watching and do point fingers to the Member States, and it is a form 

of pressure to be criticized for human rights violations. 

 

In Sweden, Mr. B was not informed of why his information was collected or what was 

going to happen next in his case's procedure. This can be interpreted as a breach of procedure 

that would entitle him to appeal an unsatisfactory decision. Same applies to the camp conditions: 

they were not great but still acceptable, but would probably get worse if more migratory pressure 

would occur. Therefore, the possibility to base an appeal on conditions of reception is never 

excluded, even in a model State such as Sweden. But would Mr. B or others complain about the 

lack of information or dirty dorms, or use them as ground of appeal? No, because asylum seekers 

are pressured by their situation of dependence on the requested Member State and hope to get a 

refugee status. Yet the same aspect represents a pressure on Member States too, as the possibility 

to find grounds to appeal an unsatisfactory decision is always pending on them. 

 

Final remarks, the family reunification procedure is partially in charge of the applicant. 

In some aspects, such as the time booking at an embassy and showing up to the interview, 

Member States have in fact not much to do beside putting their authorities at disposal. An 

interesting remark would be that the date of start of the procedure in the day the family 

reunification application was lodged, and the deadline is pending on the Member States even if a 

part of the procedure is in charge of the applicant. In Mr. B and his family´s case, the hardest 

was to get an appointment in a Swedish embassy and his family to reach it. Reasons why the 

interview of the wife and daughter was delayed were unrelated to the effectiveness of the 

Swedish authorities, still if the deadline was passed those authorities would have been 

sanctioned anyway for not presenting a decision before the reach of deadline.  

 

IV. FINAL CONCLUSION 

 

Migratory crisis in Europe is a fact that puts Member States into serious trouble. While 

confusion reigns the number of actual and potential asylum seekers desperately sailing to the 

European heavens does not decrease. The diverse issues are common to the Member States 

simply because of the shared border and mobility space, but also because these Member States 

share values that dictate them to join forces in response to the crisis with the highest possible 

human rights standards. This is why the best and especially the most efficient response is a 

uniform and solidary one that provides Member States with equal, adequate and safe routines for 

both inside matter as well as asylum seekers.  

As it has been attempted to demonstrate all through the paper, the true problem is not the high 

number of fleeing third country nationals nor their growing rights that Member States have to 

actively protect, but the screaming lack of tools to face the developing issues. An insufficient 

Regulation is attempted to complement with constant new provisions from case law and 
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measures taken on the EU level, creating difficulties to understand or even trust to system in 

place and sanctioning the Member States on the way. Legal framework on national level is also 

strongly hindered because attempts to compensate the lacks in the state of law often collides with 

EU law, making it non-valid to apply. Generally, the situation is frozen on national level, so what 

to do?   

A Dublin IV Regulation is on the stove with a promise of improvement. The draft was 

already presented on 4 May 2016 by the Commission and is currently receiving opinions from 

national Parliaments and EU committees. This revision preserves the existing Dublin criteria and 

complements the system with corrective allocation mechanism. For example, the Commission 

proposes an automated registration and monitoring system that consist of a central system by a 

new European Union Agency for Asylum and a national interface in each Member State, with a 

communication infrastructure between the two. This would help improve communication and 

cooperation between Member States and keeping track of asylum seekers and numbers in each 

Member State. Probably based on information collected by the registration and monitoring 

system, the Dublin IV draft suggests a reference key that determines a certain amount of 

applications each Member State should receive according to its size of the population and GDP.  

The reference key alerts when a Member State is responsible for a disproportionate amount of 

asylum applications in comparison with other Member States. If such a case is detected, a 

fairness mechanism is automatically triggered and all new applications addressed in the 

overwhelmed State will be relocated to other Member States, who are obliged to choose between 

accepting the relocated applications or paying 250.000 euros of solidarity contribution for every 

refused application.140  

However, the lengthy legislative procedure at the EU postpones the start of use of these new 

tools meanwhile the situation in Europe is still on the move, besides the new text is already 

strongly criticized for instance for lacking solidarity again and restricting the humanitarian 

clause.141 But all hope is not lost as the legislative discussions still go on. There is still a chance 

to include a full protection of asylum seekers, clearly and concretely, in order for the Member 

States to know how to achieve a high standards protection of rights.   

 

 

  

                                                 
140 European Parliament, Reform of the Dublin system, (Briefing - EU Legislation in Progress, 10 Mars 2017). 
141 Proasyl, Refugee policy in Europe – No to this Dublin IV Regulation!, (December 2016).  
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