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Abstract 

The concept of collective dominance is related to abuse of dominance, which is prohibited by 

Article 102 of Treaty on the Functioning of the European Union (TFEU). Article 102TFEU 

prohibits abuse of dominance and dominance can be held by one undertaking or more than one 

undertaking may be seen as dominant “collectively”. Moreover, the same concept is also related 

to the European Union Merger Regulation (EUMR). Therefore, the questions of what collective 

dominance is and when it exits are of importance. The thesis investigates how the concept of 

collective dominance is perceived for the purpose of European Union (EU) competition law 

and the possible interpretation of this concept for the cases related to Article 102 TFEU and the 

cases ruled under the EUMR. The concept of collective dominance has been problematic in the 

sense that it is unknown how far-reaching interpretation would be given and how the EU Courts 

will apply it in different situations. From the first case which was decided, the concept has 

developed considerably. However, even if the concept has developed, there are still issues with 

the concept that is addressed in the thesis. To mention one problem, the term ‘abuse’ has been 

problematic in the sense that it has been the same for cases of single dominance as for cases of 

collective dominance. More in depth why such practice has proved to be problematic will be 

assessed in the thesis. Through examination of the judgment of the EU Courts and the 

Commission’s decisions, the thesis assesses the use of the concept of collective dominance and 

the difference in how it has been assessed between the cases decided under the TFEU and the 

EUMR. The thesis further discusses why the differences between cases decided under the TFEU 

and the EUMR exists. The thesis concludes that the concept of collective dominance is roughly 

the same between cases decided under the TFEU and the EUMR. However, this study concludes 

that the most considerable difference is that holding a dominant position is not in itself an abuse 

of Article 102 TFEU, whereas it will be prohibited under the EUMR to create or strengthen a 

collective dominant position. This thesis further concludes that one difference is that the term 

‘abuse’ does not play a role in cases decided under the EUMR, and caution is therefore needed 

when assessing the both cases decided under the TFEU and the EUMR from the same criteria. 

Lastly, the thesis concludes that there is a need for a clearer doctrine regarding the term ‘abuse’ 

and more clarity must be sought in terms of cases which should be prohibited under Article 102 

TFEU where collective dominance exists. 
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1 Introduction 

1.1 Background 

Collective dominance is a concept that has been developed through the Commission’s decisions 

and the European Court of Justice’s case-law. In short, it is a concept that describes when two 

or more undertakings may be considered to hold a collective dominant position. The EU Courts 

have a great responsibility to keep the competition within the market effective and hinder 

undertakings from impeding it.  

Regarding the concept of collective dominance, there has been an attempt to further catch anti-

competitive behaviour, namely from undertakings which act as one collective entity. It is 

prohibited for an undertaking to abuse its dominant position in accordance with Art. 102 the 

Treaty on the Functioning of the European Union1 (TFEU). 

Before the concept of collective dominance was established, such abuse was only thought to 

affect single economic entities which held a dominant position. However, with the introduction 

of the concept of collective dominance, it has been confirmed that it is an infringement for an 

undertaking to abuse its dominant position in coalition with another undertaking, even if the 

undertaking in question is not in a dominant position by itself. 

What is interesting about the concept is that it is unknown just how far-reaching it is, and how 

the EU Courts might apply it in different situations. From the very first case which touched 

upon the concept, the concept has been developed considerably. What was considered to be a 

collective dominant position is not the same now as then. Accordingly, there are some 

uncertainty how the development of the concept collective dominance might result in. This 

might result in an uncertainty for the undertakings to anticipate when they are considered to be 

part of a collective dominant position. What is certain however is that the EU Courts actively 

develop the doctrine regarding the concept to further ensure effective competition within the 

internal market. However, whether such development has been enough is something that needs 

examination. 

The concept has been examined in both cases related to Art. 102 TFEU and the European Union 

Merger Regulation2 (EUMR). In cases decided under Art. 102 TFEU, collective dominance 

concerns the situation which may occur when two or more undertakings constitute a collective 

entity. For such cases, it implies that the collective entity is in a joint dominant position and 

that the position may have been abused. In cases decided under the EUMR, collective 

dominance means merging two companies together which may give rise to a collective 

dominant position on the market. What both have in common is that they may distort effective 

competition. Due to the differences between the two areas, it is further interesting whether the 

concept is used in the same manner for all areas of the EU competition law, and if there are 

significant differences. 

1.2 Purpose and Research Question 

Both the European Commission (Commission) in its decisions and the European Court of 

Justice3 (ECJ) through its case-law have dealt with the concept of collective dominance. The 

                                                           
1 Consolidated Version of the Treaty on the Functioning of the European Union (TFEU) [2008] OJ C115/47. 
2 Council Regulation (EC) 139/2004 on the control of concentrations between undertakings (EUMR) [2004] OJ 

L24/1. 
3 Court of Justice is previously known as the European Court of Justice. With the entry into force of the Lisbon 

Treaty, the European Courts renamed as “Court of Justice of the European Union” as to involve Court of Justice, 
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purpose of this paper is thus to investigate the definition of the concept of collective dominance, 

both for the purpose of Art. 102 TFEU and for the purpose of the EUMR, as developed by the 

EU Courts.  

Furthermore, the paper will investigate the differences that might be in relation to the 

application of the concept of collective dominance between the cases decided under the TFEU 

and the EUMR. Regardless of differences are found or not, the concept within the afore-

mentioned two different areas will be addressed, and some policy arguments will be made. The 

paper will also investigate if the concept of collective dominance in itself has been sufficiently 

developed by the ECJ or if there are still some aspects which are unclear and what those 

uncertainties might implicate.  

1.3 Methodology and Materials 

The thesis will analyse and investigate the research topic through the legal dogmatic method. 

De lege lata will be established through the use of the relevant legal sources together with legal 

doctrine, the decisions of the Commission and the case-law of the EU Courts. In addition to 

this, some guidelines and similar documents developed by the Commission will be used in order 

to understand the concept and to give an information on the different areas of EU competition 

law. 

As the thesis deals with EU competition law, it is important to clarify the legal sources of the 

EU. Sources of EU law are divided into two categories, namely primary sources and secondary 

sources of EU law, also called secondary legislation. There is a hierarchy between the two. At 

the very top of the hierarchy we find the Treaties.4 Today we have the Treaty of Lisbon which 

involves two Treaties: Treaty on the European Union5 (TEU) and the TFEU. Relevant for this 

thesis is TFEU. 

The other category of primary sources is general principles of EU law, which were introduced 

and developed in the case-law by the Court. EU Acts which are adopted by the EU institutions 

based on the Treaty are known as ‘secondary law’ or “secondary legislation”. The EUMR for 

instance is a secondary legislation adopted by the EU institutions based on the Treaty and a part 

of Union legislation. The hierarchy between the two sources is that, in short, secondary sources 

must comply with the Treaty itself, the Charter of Fundamental Rights and the general 

principles of EU law. 6 

As regards the secondary legislation, Art. 288 TFEU lists the different ‘legal acts’ which the 

institutions of the EU can adopt. This Article list regulations, directives, decisions, 

recommendations and opinions. As regarding regulations, it states that regulations shall have 

general application and are binding and directly applicable in all Member States. Thus, 

regulations, directives and decisions are binding EU acts. Contrary to this, recommendations 

and opinions are not, in principle, binding. Further, in addition to the EU acts listed in Art. 288 

TFEU, there are some other acts which have been developed through the practice between the 

institutors (soft law) or stated in other provisions in the Treaty. For example, communications 

                                                           
the General Court and Specialized Court. In the doctrine, the abbreviation CJEU is mostly used. However, as this 

abbreviation does not make a distinction between the Court of Justice and the General Court, the previous 

abbreviation “ECJ” will be used in the thesis as this is clear to indicate the specific court.  
4 The Reference to Treaty will mean “Lisbon Treaty” or “the Treaty of Lisbon” unless otherwise stated. 
5 Consolidated Version of the Treaty on European Union (TEU) [2010] OJ C83/13. 
6 Kieran St C Bradley, ‘Legislating in the European Union’ in Catherine Barnard and Steve Peers (eds), 

European Union Law (OUP 2017) 104. 
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are not listed in Art. 288 TFEU but is however a source of soft law. Even if soft law is not 

legally binding in the traditional sense, such instruments are still relevant for the research since 

they indicate, for the purpose of this thesis, how the Commission intends to use its powers and 

perform the different tasks which it has competence to do so. As previously stated, the 

Commission decisions will be used when establishing de lege lata. Such decisions of the 

Commission in the area of competition are adopted by the Commission and binding according 

to Art. 288 TFEU.  

Accordingly, the use of the EUMR is hereby shown to be of relevance since it is a regulation 

and binding upon the Member States and private persons (individuals and legal persons). 

Finally, the case-law of the EU Courts is of great importance and enjoys a firm role in the EU. 

The ECJ has the task to interpret EU law and ensure that the application of EU rules is 

conducted in accordance with the law.7 Accordingly, both cases decided by the General Court 

and the ECJ will be used. They are both of relevance since judgments ruled by the General 

Court are a result of annulment action brought against a Commission decision, while, the ECJ’s 

judgments are either a result of appeal against the General Court’s judgment8 or the preliminary 

reference procedure – preliminary ruling.9  

1.4 Delimitations 

Like other areas of EU law, there is a huge number of judgments of the EU Courts in the area 

of EU competition law, especially Art. 102 TFEU. Due to time and page limit, only leading 

cases which will help to investigate and present the research question are analysed. The 

Commission decisions in the area of EU competition law can be subject to annulment action 

(judicial review) that can be brought by the addressee of such a decision before the General 

Court, and the judgments of the General Court can be appealed before the ECJ. As the topics 

do not fall within the scope of the aim of this thesis, annulment actions, appeal procedure and 

the preliminary referenced procedure will not be examined.  

A brief presentation of Art. 101 TFEU which prohibits anti-competitive collusions is provided 

with the aim to show the difference between Art. 101 TFEU and Art. 102 TFEU. The brief 

presentation is done in order to get a better understanding of Art. 102 TFEU. Thus, a detailed 

assessment of Art. 101 TFEU and assessment of the related topics such as exemptions are not 

made in this study as they do not fall within the main aim of the thesis. The concept of an 

undertaking is given only to the extent to investigate the research question but not analysed as 

this is not the aim of the thesis. The concept of abuse and examples are not examined in depth 

as it is not the aim of this paper. The economic analysis is relevant to EU competition law. 

However, the economic analysis will not be done and used in this thesis. The issue will be 

analysed by applying the legal dogmatic method and the assessment will be based on case-law, 

as stated in sub-chapter 1.2. 

1.5 Disposition 

In order to get an understanding of the concept of collective dominance, one must first address 

what dominance is and where it is regulated. Chapter 2 will thus address the definition of 

undertakings, when a dominant position can be established, the concept of abuse and 

oligopolistic markets. The latter will be examined due to that it has arguably been problematic 

                                                           
7 TEU (n 5) 19. 
8 TFEU (n 1) Article 256(2). 
9 ibid Art. 267. 
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for the EU Courts to develop the doctrine of collective dominance in such situations. Further, 

the concept of collective dominance will be introduced in this chapter. Chapter 3 will address 

the EUMR and its application. It will go through when the Commission has authority over 

mergers and when such mergers may be hindered.  

Chapter 4 will address in total eight different cases which all have been cases of collective 

dominance. Four different cases which were decided under Art. 102 TFEU, and four different 

cases which were decided under the EUMR. The chapter will assess how the General Court and 

the ECJ has defined the concept of collective dominance and what different factors it takes into 

consideration when assessing a joint dominant position. The chapter will further assess when 

the EU Courts has found there to be an abuse of a collective dominant position. The chapter 

will also assess the differences between the cases decided under Art. 102 TFEU and cases 

decided under the EUMR. 

Chapter 5 will address the concept of abuse and how its use has been similar to the ones of 

single dominance cases. The chapter will further discuss the problems stemming from such 

applications and what it might mean for the concept of collective dominance. The chapter 

further addresses how such underdevelopment of the term abuse has proven to be problematic 

in oligopolistic markets. Chapter 6 will be the conclusion. It will first provide a discussion of 

what collective dominance is and how it is to be perceived, how the EU Courts has applied the 

concept of collective dominance and the differences between the cases decided under Art. 102 

TFEU and the EUMR. Further, it will discuss the term abuse and its use in cases where there is 

a collective dominance. Lastly, chapter 6 will make a policy argument regarding the problem 

of tacit collusion in oligopolistic markets.  
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2 Abuse of Dominant Position 

Art. 101 TFEU, Art. 102 TFEU and the EUMR are considered to be the three pillars of EU 

competition law.10 Art. 101 TFEU governs agreements, decisions of association of undertakings 

and concerted practices between undertakings which are harmful to competition, the 

agreements between independent market operators and prohibit anti-competitive agreements 

that may have an effect of trade between the Member States.11 One of the common elements 

between Art. 101 TFEU and Art. 102 TFEU is the existence of “undertaking”. Undertakings12 

are economic entities which are engaged in economic activities, regardless of their legal 

status.13  

Agreements are those that are concluded between two independent companies who are 

considered to be actual or potential competitors (operating on the same level of production or 

distribution) and they are prohibited if they restrict competition by object (involving hard-core 

restrictions, which are called “cartels”) or by effect. Needless to say, cartels are the most 

dangerous forms of collusion as they destroy competition.14 Vertical agreements are those that 

are concluded between two independent market operators operating at different levels, for 

example, between a producer and a distributor. Art 101 TFEU is not necessarily a case of 

dominance, the scope of the Article is rather to prohibit agreements which are intended to hinder 

competition within the Union.15 It should also briefly be noted that the Article have exemptions, 

which means that an anti-competitive agreement may be allowed if certain conditions are met, 

such as under Art. 101 (3) TFEU. However, exemptions are outside of the scope of this paper 

and will not be discussed.  

While Art. 101 TFEU is concerned with agreements, decisions and concerted practices which 

are harmful to competition, Art. 102 TFEU is directed towards unilateral conducts of dominant 

firms which act in an abusive manner.16 As will be addressed below, Art. 102 TFEU includes a 

non-exhaustive list of practices which may constitute an infringement of the Article. Such 

practice can be conducted by one or more undertakings. 17 As the list is non-exhaustive, other 

practices conducted by dominant undertakings may also be considered to be abusive.18 Further, 

Art. 102 TFEU is only intended to catch dominant firms which act in an abusive manner, to 

hold such dominant position is not in itself condemned by the Article. 

What practices that may be deemed as abusive and which criteria that applies will be discussed 

further. As Art. 102 TFEU both applies to single dominance and collective dominance cases, it 

is important to first get an understanding of the EU Courts assessment of the Article when 

dealing with single dominance cases. Since the list is non-exhaustive, the EU Courts have 

applied the Article in different ways between single dominance and collective dominance cases. 

Furthermore, there is a need to address how the EU Courts determine which undertakings that 

enjoy a dominant position since the Article only applies if a dominant position can be 

                                                           
10 Moritz Lorenz, An Introduction to EU Competition Law (OUP 2013) 33. 
11 ibid 62. 
12 The term stated in Art. 101 TFEU and Art, 102 TFEU is undertaking, and more information can be found 

under sub-chapter 2.1. However, for the purpose of this thesis, the terms ‘economic operators’, ‘firm’, 

‘company’ and ‘undertaking’ will be used interchangeably unless otherwise stated. 
13 Richard Whish, David Bailey, Competition Law (9th edn, OUP 2018) 84. 
14 ibid 520. 
15 Lorenz (n 10) 62. 
16 Whish & Bailey (n 13) 180. 
17 See p. 7 on ‘Dominant Position’. 
18 See p. 10 on ‘The Concept of Abuse’. 
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established. As will be addressed below, there are several different factors19 which the 

Commission and the EU Courts have considered when establishing that a firm is dominant. 

Even before presenting the factors, it should be stated that market shares often work as a 

preliminary indication. 

2.1 Undertakings and the Single Economic Entity Doctrine 

Both Art. 101 TFEU and 102 TFEU are addressed to undertakings. What an undertaking is has 

been defined in Höfner and Elser v Macrotron GmbH,20 where the General Court concluded 

that “the concept of an undertaking encompasses every entity engaged in an economic activity 

regardless of the legal status of the entity and the way in which it is financed.”21 Further, an 

economic unit may consist of not only one natural or legal person, but several. In such a case, 

it will be referred to as a “single economic entity”.22 If a single economic entity consists of 

several different persons, it is understood that the persons belonging to the same unit will not 

breach Art. 101 TFEU, for example, an agreement between them will not breach Art. 101 TFEU 

as such an agreement will not be considered as concluded between more than one independent 

economic operator.23 

The question is then when two or more natural or legal persons are to be considered as a single 

economic entity. The EU competition law does not apply to all legal entities; it requires the 

undertaking to be an economic entity. The reasoning is that the EU competition law must be 

focused on the interactions that are of substantial importance. It further requires that each 

economic entity must determine its own policy, independently from other undertakings.24 

Getting back to the issue of economic unit, the concept can be explained more specifically as 

follows: 

economic units which consists of a unitary organization of personal, tangible and 

intangible elements, which pursue a specific economic aim on a long-term basis and can 

contribute to the commission of an infringement.25 

Accordingly, there may be a need to combine the actions of several natural persons, legal 

persons as well as entities without legal personality in order to satisfy to the criteria. Only then, 

they are considered to exert a single competitive force on the market. Further, this means that 

even if the economic entity is composed of several natural and legal persons, it must still 

exercise competition between one and another in order to not be part of a single economic 

entity. The impossibility of competition between the different persons determines that the 

separate legal entities are to be treated as a single economic entity.26 Accordingly, competition 

may not arise between a parent company and its subsidiary. The reason is that between the 

group companies, there is no competition that needs to be protected and thereby there cannot 

be a breach of competition rules in principle.27 When a parent company enters into a contract 

                                                           
19 See chapter 2. 
20 Judgment of 23 April 1991, Höfner and Elser v Macrotron GmbH, C-41/90, EU:C:1991:161. 
21 ibid paragraph 21. 
22 Judgment of 12 July 1984, Hydrotherm Gerätebau v Compact, C-170/83, EU:C:1984:271, paragraph 11. 
23 Communication from the Commission – Guidelines on the applicability of Article 101 of the Treaty on the 

Functioning of the European Union to horizontal co-operation agreements [2011] OJ C11/1, paragraph 11. 
24 Okeoghene Odudu, David Bailey, ’The Single Economic Entity Doctrine in EU Competition Law’ (2014) 51 

Common Market Law Review 1721, 1725. 
25 Judgment of 10 March 1992, Shell v Commission, T-11/89, EU:T:1992:33, paragraph 311. 
26 Odudu & Bailey (n 24) 1726. 
27 ibid 1728. 
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with its subsidiary, it is considered to be legally binding. Further, the ECJ has explained that 

such action does not concern an agreement between two or more participants, rather, it is the 

parent company that decides the policy for its subsidiary.28 

The single economic entity is to be distinguished from ‘collective entity’ which rather 

implicates that two different undertakings are connected by different links.29 The implication 

of the single economic doctrine is evident for the collective dominance. As will be discussed 

throughout the section on the collective dominance, collective dominance only applies to the 

situation when two or more undertakings hold a collective dominant position. As showed, a 

single economic entity may not hold a collective dominant position since they are considered 

to part of the same economic entity. If a single economic entity would abuse its dominant 

position, it will rather be treated as abuse of dominance in its original sense and not as a case 

of collective dominance.  

2.2 Dominant Position 

The dominant position and the abuse of that position are regulated in Art. 102 TFEU.30 The 

Article states that:  

Any abuse by one or more undertakings of a dominant position within the internal market 

or in a substantial part of it shall be prohibited as incompatible with the internal market 

in so far as it may affect trade between Member States.31  

The Article does not provide us with a definition of the term ‘dominant position’. However, it 

does provide us with some examples of abusive conducts to which the Article may be 

applicable. The Article further states that: 

Such abuse may, in particular, consist in: a) directly or indirectly imposing unfair 

purchase or selling prices or other unfair trading conditions; b) limiting production, 

markets or technical development to the prejudice of consumers; c) applying dissimilar 

conditions to equivalent transactions with other trading parties, thereby placing them at a 

competitive disadvantage; d) making the conclusion of contracts subject to acceptance by 

the other parties of supplementary obligations which, by their nature or according to 

commercial usage, have no connection with the subject of such contracts.32 

Having understood that it is prohibited for an undertaking to abuse its dominant position, the 

concept itself needs to be examined. In case Michelin v. Commission,33 the ECJ concluded that 

having a dominant position is in itself not a violation. In other words, being dominant is not 

prohibited, rather abusing it is prohibited. The Court further stated that the undertaking that has 

a dominant position has a special responsibility to not act in such a manner which could impair 

the competition within the Union.34 Further, the test for what is meant by a dominant position 

was laid down in case United Brands v Commission35, where the ECJ stated that: 

                                                           
28 ibid 1739. 
29 How to determine what a ‘collective entity’ is will be addressed below, see p. 14 on ‘Collective Dominance’. 
30 TFEU (n 1). 
31 ibid Article 102. 
32 ibid. 
33 Judgment of 9 November 1983, Michelin v Commission, C-322/81, EU:C:1983:313. 
34 ibid paragraph 57. 
35 Judgment of 14 February 1978, United Brands v Commission, C-27/76, EU:C:1978:22. 
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The dominant position referred to in this article relates to a position of economic strength 

enjoyed by an undertaking which enables it to prevent effective competition being 

maintained on the relevant market by giving it the power to behave to an appreciable 

extent independently of its competitors, customers and ultimately of its consumers.36  

The reasoning provided by the ECJ can be understood to equate dominance with the concept of 

substantial market power.37 The concept of dominance was further discussed in the Guidance 

on the Commission’s Enforcement Priorities in Applying Article [102 TFEU] to Abusive 

Exclusionary Conduct by dominant Undertakings (‘Guidance on Article 102’)38. The 

commission stated that “a dominant position derives from a combination of several factors 

which, taken separately, are not necessarily determinative.”39 One factor considered by the 

Commission was the increase of prices. If an undertaking would be able to increase its prices 

above the competitive level for a significant period, then it is evident that the undertaking does 

not face a strong level of competitive restraints and can thus be regarded as being in a dominant 

position.40  

The ECJ stated in case Continental Can v Commission41 that the finding of a dominance 

involves a two-step assessment. Firstly, in order for Art. 102 TFEU to be applied, there needs 

to be a proper definition of the relevant market. Secondly, after such definition is made, an 

assessment that will follow is whether the undertaking in question is to be regarded dominant 

within that market.42 As regards the definition of the market, the assessment involves two steps: 

(i) defining the relevant product/service market and (ii) defining the geographic markets. Only 

after such definition has been established is it possible to determine whether the undertaking 

enjoys a position of dominance within that market. After determining that the undertaking in 

question holds such dominant position, the next step is to consider whether this position is held 

within the internal market, or in a substantial part of it. Art. 102 TFEU has a threshold and will 

only be applicable to such dominant positions which occupy at least a substantial part of the 

Internal market.43 

Furthermore, in order to determine whether an undertaking enjoys a dominant position, the 

analysis is based on, inter alia, the market shares of the dominant undertaking and its 

competitors, the possibilities for potential competitors to enter or expand within the market and 

the countervailing buyer power.44 In other words, different factors are taken into account. Even 

if a high percentage of market shares would indicate that the undertaking in question holds a 

dominant position, the market shares in itself can only be used as a first indication of a potential 

dominant position as the other criteria must be assessed.45  

                                                           
36 ibid paragraph 65. 
37 Whish & Bailey (n 13) 187. 
38 Communication from the Commission – Guidance on the Commission’s enforcement priorities in applying 

Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (Guidance on Article 

102) [2009] C45/7. 
39 ibid paragraph 10. 
40 ibid paragraph 11. 
41 Judgment of 21 February 1973, Continental Can v Commission, C-6/72, EU:C:1973:22, paragraph 32. 
42 Whish & Bailey (n 13) 188. 
43 Ariel Ezrachi, EU Competition Law: An Analytical Guide to the Leading Cases (4th edn, Hart Publishing 

2014) 182. 
44 Guidance on Article 102 (n 38) paragraph 12. 
45 Whish & Bailey (n 13) 190. 
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2.2.1 High Market Shares 

Such reasoning has been shown by the ECJ in AKZO v Commission46 where it stated that a 

market share of 50% could be considered to be very large. Moreover, in the absence of 

exceptional circumstances which would indicate the opposite, the undertaking would then be 

presumed to hold a dominant position.47 However, even if this presumption was established, 

the Commission does not refer to the AKZO presumption in the Guidance on Article 102. 

Rather, it stated that “the higher the market share and the longer the period of time which it is 

held, the more likely it is that it constitutes an important preliminary indication of the existence 

of a dominant position”.48 Furthermore, the Commission stated that the general rule is that it 

will not come to a final conclusion only based on the market shares. Rather, such conclusion 

must be based on the assessment of all the factors which may work as a constrain on the 

behaviour of the undertaking concerned.49 

2.2.2 Entry and Expansion Barriers  

As already stated, the possibilities for potential competitors to enter or expand within the 

relevant market is something that is part of the analysis of a dominant position. There are 

different types of entry barriers. For example, one example of entry barrier can be different 

patents enjoyed by an undertaking where it creates a barrier to enter into the market. Such 

conduct was shown in Tetra Pak,50 where the Commission provided that the acquisition of an 

exclusive patent and know-how license was a factor that indicated dominance, as it made entry 

into the market more difficult for other undertakings since they would not have access to the 

licensed technology.51 

Further, another entry or expansion barrier which has been considered by the EU Courts is the 

one of cost and network effects. Such conduct will make it harder for customers to switch 

suppliers. The Commission found in Microsoft52 that the omnipresence of Microsoft in personal 

computer operating systems market meant that almost all commercial applications where 

developed to be compatible with the Microsoft platform. Accordingly, the more users that were 

of the Microsoft platform, the more software was written for it, and vice versa.53 Networks 

effects was something that the Commission also referred to in Google54. 

2.2.3 Countervailing Buyer Power 

Lastly, the other factor taken into account is countervailing buyer power. In concerns whether 

a supplier or suppliers are confronted with countervailing buyer power. Apart from the power 

of the competitors, buyers can also constitute a competitive restraint in the sense where buyers 

can switch competitive suppliers if they allegedly dominant undertaking charges too high 

prices. Such presence will force the competing undertakings to keep their prices at a competitive 

level.55 In Motorola,56 the Commission concluded that one of the key elements of 

countervailing buyer power is a buyer’s ability to switch from the undertaking in question to its 

                                                           
46 Judgment of 3 July 1991, AKZO v Commission, C-62/86, EU:C:1991:286. 
47 ibid paragraph 60. 
48 Guidance on Article 102 (n 38) paragraph 15. 
49 ibid. 
50 Tetra Pak (Case IV/31.043) Commission Decision 88/501/EEC [1988] OJ L272/27. 
51 ibid paragraph 44. 
52 Microsoft (Case COMP/C-3/37.792) [2004] OJ L32/23. 
53 ibid paragraph 16. 
54 Google (Case AT.39740) [2017] OJ C9/11 paragraph 292-296. 
55 Whish & Bailey (n 13) 45. 
56 Motorla (Case AT.39982) Commission Decision [2014] OJ C344/6. 



 

10 
 

competing suppliers (competitors), where it was found that buyers would not switch to a 

competitor of Apple in that case.57 

2.2.4 The Concept of ‘Abuse’ 

After having established that there is a dominant position and it is held at least in a substantial 

part of the internal market, the next step is to assess whether the dominant undertaking has 

abused its dominance. There is no clear-cut definition of the term abuse for the purpose of Art. 

102 TFEU. As already stated, Art. 102 TFEU rather provides a non-exhaustive list of practices 

that are deemed to constitute abuse. Accordingly, there may be practices that are deemed 

abusive even if not explicitly mentioned in the Article.58 Even if no clear-cut definition has been 

provided, the ECJ has elaborate on the concept in case Hoffmann-La Roche,59 where it stated 

that: 

The concept of abuse is an objective concept relating to the behaviour of an undertaking 

in a dominant position which is such as to influence the structure of a market where, as a 

result of the very presence of the undertaking in question, the degree of competition is 

weakened and which, through recourse to methods different from those which condition 

normal competition in products or services on the basis of the transactions of commercial 

operators, has the effect of hindering the maintenance of the degree of competition still 

existing in the market or the growth of that competition.60 

Thus, the purpose of Art. 102 TFEU is to protect the competition from being reduced by a 

dominant undertaking. The conducts of the dominant undertaking(s) will accordingly be 

measured by their effect on the market structure, i.e., by the effect on the ability of the remaining 

undertakings in the same market to remain competitive and maintain or increase their market 

position. However, since the case was decided in 1979, the concept has been developed further 

in time. The Commission has since then started to give the concept of ‘a more economic 

approach’, which first applied in cartel and merger cases. In terms of Art. 102 TFEU, the 

concept focuses on the effect of the conduct in question and the corresponding welfare goals of 

competition policy.61 

Some of the goals have subsequently been explained by the Commission in its Guidance on 

Art. 102,62 where it, inter alia, provided that it will intervene when there is convincing evidence 

that the alleged abusive conduct is likely to lead to anti-competitive foreclosure.63 Further, the 

Commission concluded that the aim is to ensure that undertakings which enjoy a dominant 

position do not impair effective competition by foreclosing their competitors in an anti-

competitive way. Such result may be achieved through, inter alia, higher price levels than 

would have otherwise prevailed, limiting quality or reducing consumer choice.64 Accordingly, 

an abuse does not only consist of an adverse effect on the market structure but also an adverse 

effect on consumer welfare.65 

                                                           
57 ibid paragraph 237-68. 
58 Lorenz (n 10) 213. 
59 Judgment of 13 February 1979, Hoffman-La Roche v Commission, C-85/76, EU:C:1979:36. 
60 ibid paragraph 91. 
61 Lorenz (n 10) 214. 
62 Guidance on Article 102 (n 38). 
63 ibid paragraph 20. 
64 ibid paragraph 19. 
65 Lorenz (n 10) 215. 



 

11 
 

2.3 Exploitative and Exclusionary Abuses 

Having discussed the assessment of dominance and the concept of abuse, one could briefly 

touch upon the different kind of abuses generally condemned by the ECJ. As previously 

mentioned, being in a dominant position is not in itself an abuse, for example, monopolies may 

exist without it being contrary to Art. 102 TFEU. One category of abuses condemned by the 

ECJ is exploitative abuse. From the wording of Art. 102 TFEU, it is evident that such abuses 

were intended to fit within the meaning of the Article. As previously stated, one of the examples 

put forward in the Article were the imposition of “unfair purchase or selling prices or other 

unfair trading conditions”.66 In short, one could say that exploitative measures increase earnings 

to the level of monopoly profits on the expense of the customers by charging excessive prices.67 

Such practice was found 1998 Football World Cup68 where the arrangement for the sale of 

tickets were considered to be unfair to consumers living outside of France.69 

The more frequent abuse is exclusionary behaviour abuses. If an undertaking is excluded due 

to the efficiency of its competitor which is considered to be in a dominant position, it would not 

be considered as anti-competitive or abusive.70 An exclusionary abuse is rather when a 

dominant company acts in a way that leads to anti-competitive foreclosure, and it thereby 

hinders potential competitors to enter the market or forces the current competitors to leave the 

market. Such foreclosure might occur both horizontally and vertically.71 Common practices of 

exclusionary behaviour that have been found to be in breach of the Art. 102 TFEU are tying 

and bundling, refusal to supply and exclusive dealing agreements, to only mention a few.72  

2.3.1 Tying and Bundling 

Tying and bundling are two different concepts which are very closely linked to each other. The 

idea is that a company is selling one product which comes with another product, even if the 

customer does not necessarily want both of them. In other words, customers must buy the 

additional (tied) product when they buy the main (tying) product. One example of such practice 

was shown in Eurofix-Bauco v Hilti73 where the dominant firm, which produced nail guns and 

nails and cartridge strips for those guns, required that the nails used for the nail guns in question 

would solely be theirs. Namely, only Hilti branded nails were made compatible with the Hilti 

branded cartridge strips that would be place inside Hilti nail guns. Thus, customers had to buy 

only Hilti branded nails if they wanted to buy Hilti branded nail guns.  

Furthermore, the company held a patent to the nails and the cartridge strips which made it 

impossible for any other cartridge strip producer to enter the market.74 Such conduct meant that 

the firm abused their dominance since other producers of cartridge strips lost access to an 

extensive part of the market. In the case there was also a sign of bundling since the nails and 

                                                           
66 TFEU (n 1) Article 102. 
67 Whish & Bailey (n 13) 208. 
68 1998 Football World Cup (Case IV/36.888) Commission Decision 2000/12/EC [2000] OJ L5/55. 
69 ibid paragraph 91. 
70 Judgment of 27 March 2012, Post Danmark A/S v Konkurrencerådet, C-209/10, EU:C:2012:172, paragraph 

22. 
71 Whish & Bailey (n 13) 209-10. 
72 ibid 216. 
73 Eurofix-Bauco/Hilti (Case IV30.787 and 31.488) Commission Decision 88/183/EEC [1988] OJ L65/19. 
74 ibid paragraph 67. 
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cartridge strips were sold as a package, a practice which was found to potentially discourage 

new entrants to the market.75 

2.3.2 Refusal to Supply 

Refusal to supply is a more controversial matter within the competition law, the Commission 

has however made clear that the starting point is that any undertaking should have the right to 

choose their trading partners. Further, dominant undertakings should not be forced to supply 

against their will, since it would increase the likeliness that competitors free ride on their 

investments, which would not be in the interest of consumers in the long run.76 However, such 

starting point can only be upheld as long as there are no actions by dominant parties which 

impedes competition. Typical cases regarding refusal to supply arises when a dominant 

undertaking competes on the downstream market with a buyer which it refuses to supply. 

Accordingly, the refusal to supply will hinder another undertaking to manufacture a product or 

provide a service.77  

Such practice was found in Commercial Solvents v Commission,78 a case where Commercial 

Solvents Corporation (CSC) was the main supplier of a chemical, which was used as raw 

material for the production of other chemicals. One customer of CSC purchased large quantities 

of this raw material which it then used to manufacture Ethambutol. Later, CSC decided to stop 

selling the raw material to its customer and started to develop Ethambutol itself. The ECJ stated 

that: 

An undertaking being in a dominant position as regards the production of raw material 

and therefore able to control the supply to manufactures of derivatives, cannot, just 

because it decides to start manufacturing these derivatives act in such a way to eliminate 

their competition which […] would amount to eliminating one of the principal 

manufactures of Ethambutol in the market.79 

In the case, the ECJ identified both an upstream and downstream market. CSC dominated the 

upstream market and also operated at the downstream market. The refusal of supply in question 

was conducted on the downstream market and would have eliminated its competitor, allowing 

the dominant undertaking to increase its holding in this market.80 

2.3.3 Exclusive Dealing Agreements 

Exclusive dealing agreements is when a dominant undertaking restricts a supplier from 

supplying anyone else but that undertaking. Such practice will impede the competition within 

that market since other undertakings might be reliant on the product which is being provided. 

It could also be exclusive purchasing obligations, where a downstream customer is forbidden 

to acquire products except from a specific supplier.81 In the case of exclusive purchasing it does 

not necessarily mean that all of the products need to be purchased by the same undertaking, the 

                                                           
75 ibid paragraph 69. 
76 Guidance on Article 102 (n 38) paragraph 75. 
77 ibid paragraph 76. 
78 Judgment of 6 March 1974, Commercial Solvents v Commission, C-6/73, EU:C:1974:18. 
79 ibid paragraph 25. 
80 Ezrachi (n 43) 252. 
81 Whish & Bailey (n 13) 699. 
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Commission treats an agreement to purchase 80% or more from the same undertaking as 

analogous to an exclusive purchasing commitment.82 

2.4 Oligopolistic Market 

An oligopoly exists where there are only a few firms within a given market who between them 

supply all or almost all of the goods or services. Further, this behaviour is exercised without 

any of the firms having a clear ascendancy over the others.83 It is common in a tight oligopoly 

that the parties are able to anticipate the other’s behaviour, due to transparency and product 

homogeneity, and can therefore align their conduct within the market. The conduct by the 

parties accordingly maximises their joint profits by restricting production while subsequently 

increasing prices.84  

What is considered to be problematic with an oligopoly is that since there are a limited number 

of actors on the market, there is a risk that they will not compete in such a way which will 

benefit competitors or consumers. In a perfect competition, increasing prices would result in a 

loss of profit for the firms since consumers would turn to their competitors. In an oligopoly 

however, the chances of consumers turning to competitors are smaller since there are less of a 

competition in the first place.85 Further, since the rivals in the given market are interdependent, 

they are bound to match their prices since it increases the overall profit for all parties. The result 

is therefore non-competitive price stability, with price competition being almost non-existent.86  

Such reasoning is explained by the prisoners’ dilemma, which illustrates that even without any 

agreement in place between each other, collusion may still occur in the oligopolistic market. 

All parties are aware of the potential profits which could come from lowering their prices and 

thus steal customers from the other. However, since all parties are aware of this, they also realise 

that lowering their prices would lead to the other parties following with the same strategy. Such 

practice would lead to a loss of profit for all of the parties since the prices are lower without 

them necessarily needing to be. Thus, the firms will stay at the same price level and monitor 

their competitors conduct in order to maximise their profits.87  

Accordingly, the consumers in an oligopolistic market are paying a price which is over the 

competitive level, i.e. more than if the competition would be higher and thus creating a need 

for the firms to lower their prices. Further, since the undertakings in an oligopolistic market can 

increase their prices and restrict their production and sustain higher prices, one could think that 

such procedure would be prohibited. However, the oligopolistic market achieves this without 

entering into an agreement or concerted practice, which is prohibited by Art. 101 TFEU. Their 

conduct will therefore not be within the scope of that Article. This raises the discussion whether 

such actions could be prohibited under Art. 102 TFEU within the concept of collective 

dominance, something that will be discussed further. 

                                                           
82 Judgment of 12 June 2014, Intel Corp v Commission, T-286/09, not published, EU:T:2014:547, paragraph 

135. 
83 Whish & Bailey (n 13) 570. 
84 Lucia Iordache, ’The Single Market and EU Competition Law – Two Pillars of the European Union’ [2014] 

Global Economic Observer 117, 121-2. 
85 Whish & Bailey (n 13) 572. 
86 Barry J. Rodger, ’The Oligopoly Problem and the Concept of Collective Dominance EC Development in the 

Light of U.S. Trends in Antitrust Law and Policy’ [1995] Columbia Journal of European Law 25, 26. 
87 Alison Jones, Brenda Sufrin, EU Competition Law: Text, Cases and Materials (5th edn, OUP 2014) 672. 
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2.5 Collective Dominance 

After having examined the abuse of dominance and oligopolistic markets, the next step is to 

investigate the concept of collective dominance, which is a term that has been developed by the 

EU Courts. The term has its origin in the wording of Art. 102 TFEU, which states that “Any 

abuse of one or more undertakings of a dominant position within the internal market […] shall 

be prohibited[…]”.88 It has therefore been argued that the wording clearly visualised the 

possibility of an abuse by not only one undertaking, but two or more.  

Regarding the wording of Art. 102 TFEU there has been two different views. One thought was 

that with a more narrow-minded reading, one could argue that it was only for different legal 

entities within the same corporate group that would have been in mind. The reasoning was in 

fact confirmed with several cases of the ECJ where a dominant position was found to exist 

among the members of a group forming a single economic entity.89 The wide view of the Article 

however suggested that not only could it apply to a single economic entity, but also to legally 

and economically independent firms holding a collective dominant position.90 The wide view 

was ultimately confirmed in Italian Flat Glass91 where the Commission held three Italian 

producers of flat glass to have a collective dominant position and a subsequent abuse of that 

position.92 

Even if the case confirmed the wide view of the Article, it did not elaborate on how the term 

collective dominance should be understood. However, in Almelo93 the ECJ further stated that: 

However, in order for such a collective dominant position to exist, the undertakings in the 

group must be linked in such a way that they adopt the same conduct on the market. It is 

for the national court to consider whether there exist between the regional electricity 

distributors in the Netherlands links which are sufficiently strong for there to be a 

collective dominant position in a substantial part of the market.94 

The conclusion that can be drawn from the case is that the ECJ was looking at if the 

undertakings were adopting the same conduct on the market, also known as tacit coordination. 

Even if it was an improvement on the previous judgment, no explanation was given by the ECJ 

on what could amount to an abuse of collective dominance.  

In Compagnie Maritime Belge Transports v Commission95 the Commission concluded that the 

expression ‘one or more undertakings’ implied that a dominant position could be held by two 

or more economic entities, provided that they act together on a particular market as a collective 

entity.96 It further stated that, similarly to a dominant position in regard to a single entity, an 

undertaking may hold a dominant position without it constituting an abuse. It simply increases 

the responsibility of the undertakings to not act in ways which would impair genuine undistorted 

competition in the market. It is for the EU Courts to consider whether the undertakings together 

                                                           
88 TFEU (n 1) Article 102. 
89 See for example Continental Can or Commercial Solvents. 
90 Whish & Bailey (n 13) 585. 
91 Italian Flat Glass (Case IV/31.906) Commission Decision 89/93/EEC [1989] OJ L33/44. 
92 ibid paragraph 78-9. 
93 Judgment of 27 April 1994, Almelo and Others v NV Energiebedrijf Ijsselmij, C-393/92, EU:C:1994:171. 
94 ibid paragraph 42-3. 
95 Judgment of 16 March 2000, Compagnie Maritime Belge Transports and Others v Commission, C-395/96, 

EU:C:2000:132. 
96 ibid paragraph 36. 
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constitute a collective entity vis-á-vis their competitors. Only if the answer is affirmative is it 

appropriate to consider whether that collective entity holds a dominant position and 

subsequently whether they have abused it.97  

In order to establish whether there is an existence of a collective entity, the Commission stated 

that it is necessary to “examine the economic links or factors which give rise to a connection 

between the undertakings concerned”.98 In other words, the Commission recalled its reasoning 

from the Almelo decision. The Commission further concluded that in order to determine the 

existence of a collective entity, it must be confirmed that economic links between the 

undertakings in question exists and that the economic links enable the undertakings to act 

together independently of their competitors, customers and consumers.99 However, the 

Commission also stated that:  

the existence of an agreement or of other links in law is not indispensable to a finding of 

a collective dominant position; such a finding may be based on other connecting factors 

and would depend on an economic assessment and, in particular, on an assessment of the 

structure of the market in question.100 

Accordingly, the Commission and the ECJ in case France v Commission101 emphasised on 

‘connecting factors’ rather than on economic links in determining whether there was a 

collective dominance. Further, the reasoning of the ECJ indicates that the approach which is 

taken towards collective dominance is defined in an effect-based manner. Undertakings are 

collectively dominant when they either present themselves or act as a collective entity on the 

market.102 This view was ultimately supported by AG Fennelly who stated that “They are not 

to be defined except by reference to their result, namely the establishment of a situation where 

a group of undertakings perform as a single market entity”.103 

As previously stated, it is not in itself an abuse to hold a collective dominant position within 

the meaning of Art. 102 TFEU. It is however an abuse to create or strengthen a collective 

dominant position within the EUMR, meaning that a merger will be prohibited if it is anticipated 

to create or strengthen a collective dominant position.104 That is the view of the EU Courts 

because of the market structure within an oligopolistic market. If a merger is conducted which 

has a union dimension, it is likely that such merger would create a tight oligopoly, which in 

turn is significantly likely to impede the competition within the market.105 

In order for there to be an infringement of Art. 102 TFEU, there must be a conduct which 

amounts to an abuse of a dominant position.106 Similarly to the abuse of dominance under Art. 

102 TFEU which has previously been discussed, collective dominance abuses have also a 

                                                           
97 ibid paragraph 39. 
98 ibid paragraph 41. 
99 ibid paragraph 42. 
100 ibid paragraph 45. 
101 Judgment of 31 March 1998, French Republic and Others v Commission, C-68/94, EU:C:1998:148. 
102 Giorgio Monti, ‘The Scope of Collective Dominance Under Articles 82 EC’ (2001) 38 Common Market Law 

Review 131, 133. 
103 Opinion of 29 October 1998, Compagnie Maritime Belge Transports and Others v Commission, C-395/96, 

EU:C:1998:518, paragraph 28. 
104 Jones & Sufrin (n 87) 722. 
105 Monti (n 102) 134. 
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16 
 

distinction between exploitative and exclusionary.107 However, what constitutes an abuse of 

collective dominance is underdeveloped in the case law of EU Courts.108 For example, there is 

no mentioning of the collective dominant position in the Guidance on Article 102. 

Even if tacit coordination could fall within the scope of exploitative abuses, the Commission 

has not attempted to condemn tacit coordination itself under Art. 102 TFEU. The reason is 

believed to be due to the fact that firms who operate within a given market will react accordingly 

to the conditions of the market in which they operate, no matter if they are collectively dominant 

or not. Such provision would then require the collective dominant undertakings to behave 

unreasonably to comply with the law. Accordingly, parallel behaviour should be condemned 

where it is attributable to an agreement or concerted practice contrary to Art. 101 TFEU. It is 

not, in itself, abusive under Art. 102 TFEU.109 Further, the question of exploitative abuses 

seems to differ between Art. 102 TFEU and the EUMR, something that will be addressed below. 

Exclusionary abuses of Art. 102 TFEU in collective dominance cases have been found more 

frequently by the Commission. In Cewal110 for instance, the Commission held that Art. 102 

TFEU had been infringed by collective dominant undertakings. The reason being that the 

undertakings in question had pursued different practises all intended to eliminate competitors 

from the market.111 The practices used were such as selective price cutting and the grant of 

loyalty rebates.112 In contrast to the reasoning behind not applying Art. 102 TFEU on 

exploitative abuses in cases of collective dominance, it seems far more reasonable to apply the 

Article in the situation of exclusionary abuses.  

 

 

 

 

 

 

 

 

 

 

                                                           
107 The views of commentators are divided on this part. However, the Commission did make a distinction 

between the two in its decision P&I Clubs OJ (Case IV/D-1/30.373) Commission Decision 1999/329/EC [1999] 

L125/12, paragraph 127-136. 
108 Whish & Bailey (n 13) 591-2. 
109 ibid 592. 
110 Cewal (Case IV/32.448 and IV/32.450) Commission Decision 93/82/EEC [1993] OJ L34/20. 
111 ibid paragraph 64. 
112 Even if not mentioned in the previous segment regarding the abuse of dominant position, these are also 
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3 Merger Control 

As briefly mentioned, the EU system of merger control is contained in the EUMR. As already 

stated, in the TFEU it has been argued that it anticipated the possibility of collective dominance 

due to its wording. However, Art. 2 of the EUMR, which prohibits concentrations which would 

significantly impede competition, did not in fact refer to one or more undertakings. The 

argument made then is that the EUMR would not apply to collective dominance, but solely 

single firm dominance. Such argument was one of the arguments used in the case Kali und 

Salz.113 

The EU system of merger control requires mergers that have a Union dimension to be pre-

notified to the Commission, it is unlawful to complete a merger that fulfil this criterion without 

notifying the Commission first. Whether a merger is considered to be of Union dimension or 

not is determined by reference to the turnover of the undertakings in question in a transaction. 

If determined to be of Union dimension, the Commission have sole jurisdiction in relation to 

it.114 Once the Commission has jurisdiction, it is required to determine whether that merger 

could significantly impede competition in the internal market. The process consists, especially, 

of the Commission checking whether or not the particular merger could potentially create or 

strengthen a dominant position. The powers conferred upon the Commission by the EUMR is, 

inter alia, the power to prohibit a merger in its entirety. However, the chances of the 

Commission actually using this power is rare.115 

3.1 Article 3: Meaning of a Concentration 

Art. 3(1) of the EUMR states that: 

A concentration shall be deemed to arise where a change of control on a lasting basis 

results from: (a) the merger of two or more previously independent undertakings or parts 

of undertakings, or (b) the acquisition, by one or more persons already controlling at least 

one undertaking, or by one or more undertakings, whether by purchase of securities or 

assets, by contract or by any other means, of direct or indirect control of the whole or 

parts of one or more other undertakings. 

Accordingly, there is a need to address what is meant by both ‘merger’ and ‘control’. Within 

the meaning of Art. 3(1) of the EUMR, a merger occurs when two or more undertakings unite 

as into one undertaking and subsequently, they are no longer separate legal entities. Another 

meaning of merger is when one undertaking is absorbed in to another, with the latter retaining 

its legal identity. However, in addition to these straightforward definitions of mergers there is 

another situation in which the Article applies. It is considered to be a merger within the Article 

when there is an absence of a legal merger as such, but the activities of independent 

undertakings result in the creation of a single economic unit. This is commonly the case when 

the undertakings in question establishes a common economic management or the structure of a 

dual listed company, while still retaining their legal identities.116 

                                                           
113 Kali-Salz/MdK/Treuhand (Case IV/M.308) Commission Decision 94/449/EC [1994] OJ L186/38. 
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116 Commission Consolidated Jurisdictional Notice under Council Regulation (Notice under Council Regulation) 
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Moving on to the meaning of the concept ‘control’ within the Article, it is stated in Art. 3(2) 

EUMR that: 

Control shall be constituted by rights, contracts or any other means which, either 

separately or in combination and having regard to the considerations of fact or law 

involved, confer the possibility of exercising decisive influence on an undertaking, in 

particular by: (a) ownership or the right to use all or part of the assets of an undertaking; 

(b) rights or contracts which confer decisive influence on the composition, voting or 

decisions of the organs of an undertaking. 

A concentration may therefore occur on a legal or de facto basis.117 From the Article we can 

see that the concept in itself is very broad, it is therefore important to address just how far-

reaching it is. What was made clear by the Commission is that whether there has occurred an 

acquisition of control depends on a number of legal and factual elements, the most common 

being the acquisition of shares.118 In addition, control can also be achieved through a contractual 

basis. However, such contracts as franchising agreements will not confer control over the 

franchisee’s business and will therefore not amount to the threshold of control.119 It is also made 

clear that control within the EUMR is not equivalent to how the concept is understood in 

community or national legislation.120 

Further, there are different ways to achieve control, namely through sole control and joint 

control. Sole control can, just as previously stated, be achieved both on a legal of de facto basis. 

Common for legal control is that it is achieved through the obtainment, by an undertaking, of a 

majority of the voting rights of a company. However, it can also be obtained through the 

acquirement of special rights within the company through a minority of shares.121 Factual 

control on the other hand is obtained where a minority shareholder is able to veto the decisions 

taken by the company in question. The fact that it can block decisions is often referred to as 

negative control.122 Factual control can also be achieved by a minority of shareholders if it is 

evident that they could achieve a majority at the shareholders meeting.123 

Such approach was found by the Commission in Electrabel/Compagnie Nationale du Rhône124 

where it concluded that Electrabel had acquired sole control of CNR, even if Electrabel had 

been minority shareholders. The question is then where the threshold for such an ‘offence’ is. 

In CCIE/GTE125 for instance, CCIE were found to have acquired control of EDIL, even if the 

company only held 19% of the voting rights. The reason behind the decision was that the 

remaining shares were held by an investment bank whose approval was not needed for 

important commercial decisions.126 
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Joint control on the other hand regulates the control which occurs when two or more 

undertakings have the possibility to exercise decisive influence over another undertaking. 

Decisive influence in this matter normally means the one of negative control. Similar to sole 

control, joint control can be established both on a legal or de facto basis.127 Joint control can 

occur in different situations, the most common is when there are only two parent companies 

which have the same amount of voting rights. Further, joint control may also exist when there 

is an absence of voting equality or where the undertaking in question has more than two parent 

companies.128 In such a case, it becomes a question of veto rights. The veto rights must in that 

case be related to strategic decisions of the undertaking in question.129 Even in a case where 

there is an absence of veto rights, two or more undertakings can still hold a joint control. This 

because of the fact that the two or more undertakings together will have the majority of voting 

rights, which they subsequently use together to exercise its voting rights.130 

3.2 Article 1: Concentrations Having a Union Dimension 

Art. 1(1) of the EUMR states that “[…] this Regulation shall apply to all concentrations with a 

Community dimension as defined in this Article.”131 Further, what is defined as having a 

community dimension is defined in Art. 1(2) or 1(3). If the threshold in Art. 1(2) is not met, it 

can still be regarded as having a community dimension within Art. 1(3). Art. 1(2) provides that: 

A concentration has a Community dimension where: (a) the combined aggregate 

worldwide turnover of all the undertakings concerned is more than EUR 5 000 million; 

and (b) the aggregate Community-wide turnover of each of at least two of the 

undertakings concerned is more than EUR 250 million, unless each of the undertakings 

concerned achieves more than two-thirds of its aggregate Community-wide turnover 

within one and the same Member State.132 

In other words, the undertakings in question must be of a significant size with a minimum level 

of activities within the Union to be considered to be of Community dimension. The wording of 

the Article will often lead to substantial transactions to fall outside the scope of the EUMR, 

because of two of the undertakings concerned are from the same Member State.  If that is the 

case, the concentration in itself will not be exempted from Merger control, it is rather a case for 

the Member State in question to regulate it.133 Such a case arose in case Lloyds TSB Group 

plc/Abbey National plc,134 where it was determined that the concentration was not of 

Community dimension because of the two-thirds rule, the merger was instead regulated by the 

United Kingdom Government.135 To briefly touch upon Art. 1(3) EUMR, it is intended to give 

jurisdiction to the Commission in cases where the threshold in Art. 1(2) is not met, but the 
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concentration in question could be expected to have an impact in at least three Member States. 

However, it has not been used on a large number of concentrations.136 

3.3 The SIEC-test and Collective Dominance 

The EUMR was adopted in 2004 as a result of the criticism towards the old Merger 

regulation137, which was adopted in 1990. The old EU Merger Regulation prohibited mergers 

that “create or strengthen a dominant position as a result of which effective competition would 

be significantly impeded”.138 The test thus had two possible views. First, the test could be 

considered to be a cumulative two-tier test where a concentration was prohibited if it led to a 

creation or strengthening of a dominant position and if the effect of such change in the market 

structure amounts to a significant impediment to effective competition. Alternatively, it could 

be understood that if mergers create or strengthen a dominant position, it automatically impedes 

effective competition.139 

What amounts to a significant impediment to effective competition is answered through several 

different factors. The understanding through well-established case-law is however that large 

market shares in themselves might indicate dominance. 50% or more market shares is 

considered to be the benchmark. However, it is not necessary to have such large market shares 

to be dominant. Smaller competitors may act as a sufficient constraining influence if, for 

example, they have the ability and incentive to increase their supplies. Further, a merger that 

will result in a market share below 50% may also raise competition concerns. Factors relevant 

for the assessment is such as the strength and number of competitors or the extent to which the 

products of the parties are close substitutes. Accordingly, the Commission has considered 

several mergers resulting in market shares between 40% and 50%, even in cases below 40%, to 

lead to the creation or strengthening of a dominant position.140 

In Air France v Commission,141 the General Court found that: 

the Commission is bound to declare a concentration compatible with the common market 

where two conditions are fulfilled, the first being that the transaction in question should 

neither create nor strengthen a dominant position and competition and the second being 

that competition in the common market must not be significantly impeded by the creation 

or strengthening of such position.142 

Accordingly, the General Court endorsed the two-tier interpretation of the old test. Thus, the 

creation or strengthening of a dominant position in itself was not sufficient to prohibit a merger, 

it must also be shown that it has a significant impediment on the competition as a result. I.e., in 

the old test, the creation or strengthening of dominant position was still needed to find a merger 

incompatible with the regulation, however, the finding of such was not enough for it to 

constitute a violation.143 
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The EUMR adopted in 2004 has altered the test set out in the old EU Merger Regulation as 

follows: 

A concentration which would significantly impede effective competition […] in 

particular by the creation or strengthening of a dominant position, in the common market 

or in a substantial part of it shall be declared incompatible with the common market.144 

The new test thus does not have the absolute view on the creation or strengthening of a dominant 

position. It is still relevant and plays a considerable role in the determination if a merger is to 

be hindered or not. However, the wording indicates that a merger can be hindered even if it 

does not in fact create or strengthen a dominant position, which previously was compulsory. 

The reason for this change is argued to be due to the fact that a merger may still have anti-

competitive effects in the absence of dominance. Further, prior to the new test, there was 

arguably a gap in the regulation where close substitutes could merge with each other without 

creating or strengthen a dominant position.145 

If a firm would raise its prices, customers tend to switch to its rivals. However, if the firm in 

question would merge with a close substitute, customers may not have any other close substitute 

to turn to in the event of price raising. The merged entity would therefore be able to raise its 

prices significantly without customers turning to competitors, irrespective of whether the 

merged entity becomes the market leader or not. Thus, since the old test could only prevent 

mergers where the firms were considered dominant, it offered no legal basis to challenge 

mergers between close substitutes. Such practise applied even if the merger in itself would be 

anti-competitive, due to the firms not being the market leader.146 
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4 The Interpretation of the Concept Collective Dominance for the Purpose of the TFEU 

and the EUMR 

As has been mentioned, the collective dominance concept has been developed and used within 

different areas of EU competition law, namely within Art. 102 TFEU and the EUMR. What 

will follow is therefore an assessment of how the General Court and the ECJ has dealt with the 

subject and a subsequent comparison between the two areas. 

4.1 Collective Dominance under Article 102 TFEU 

4.1.1 Case Italian Flat Glass  

Italian Flat Glass147 was the first case to confirm that Art. 102 TFEU could indeed be used 

towards dominant positions held by not only one undertaking, but several. In the case, the 

General Court also noted the difference between the single economic entity and a ‘collective 

entity’, stating that Art. 101 TFEU could not be applied to the undertakings belonging to the 

same economic unit.148 Thus, if the practice performed by the undertakings in question were to 

be condemned by the General Court, it had to be done elsewhere. 

The General Court further clarified the difference between Art. 101 and 102 TFEU, providing 

that it could not only “recycle” the facts constituting an infringement of Art. 101 TFEU when 

establishing the collective dominance.149 In other words, the EU Courts could not simply take 

the facts which constituted a collusion under Art. 101 TFEU and use them in the application of 

Art. 102 TFEU due to the undertakings holding a substantial share of the market. One of the 

most important points from the case was however that if a collective dominant position and 

subsequent abuse is to be found, it is necessary to define the relevant market and make a 

substantial analysis of the circumstances. 

However, being the first case just confirming the potential use of collective dominance, it did 

not give us a great deal of information on just how to determine the collective dominant position 

and its subsequent abuse. Thus, when comparing it to cases assessed under the EUMR, not 

much will be found. Yet, it is important to include the case from the point of showing the 

progress made by the EU Courts and its use under Art. 102 TFEU. 

4.1.2 Case Irish Sugar 

The case once again assessed the different links which might implicate a collective dominant 

position. First however, the General Court stated that: 

A joint dominant position consists in a number of undertakings being able together, in 

particular because of factors giving rise to a connection between them, to adopt a common 

policy on the market and act to a considerable extend independently of their competitors, 

their consumers, and ultimately consumers.150 

Such statement is very similar to the one made in United Brands v Commission 151, in the sense 

that the dominant position is similar in both single and collective dominance. In both cases, the 

conduct by the party or parties will create a possibility of behaving without the constraint of 

their competitors, customers and ultimately consumers. The only real difference is that a 
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collective dominance arises from a common policy between several undertakings, whereas it 

is, for obvious reasons, not needed in single dominance cases. In a case of single dominance, 

the firm in question will be large enough to hold a dominant position on its own. In other words, 

the dominant position in itself is the same for single and collective dominance cases, even if it 

is achieved in different ways. Further, as has already been stated, the doctrine on abuse of a 

collective dominant position is underdeveloped. Instead, the General Court has tended to use 

the same type of assessment as applied in single dominant cases.152  

The General Court further stated that two entities may still hold a joint dominant position, even 

if they are in fact independent from each other in economic terms.153 Such dominant position 

was ultimately found in the case where the General Court concluded that there were links 

making it possible for them to successfully adopt a common market policy. The links in 

question were that one of the firms held shares in the other firm’s parent company, and also had 

board members in both the parent company its subsidiary.154 It is apparent that such capacity 

made it possible for the undertakings to adopt a similar conduct on the market.  

The General Court ultimately did elaborate on the abuse of the collective dominance, where it 

held that:  

[…] the abuse does not necessarily have to be the action of all the undertakings in 

question. It only has to be capable of being identified as one of the manifestations of such 

a joint dominant position being held. Therefore, undertakings occupying a joint dominant 

position may engage in joint or individual abuse conduct. It is enough for that abusive 

conduct to relate to the exploitation of the joint dominant position which the undertakings 

hold in the market.155 

The term ‘abuse’ in itself was not elaborated on in this paragraph. Rather, the General Court 

found that the abuse did not necessarily need to come from all parties in the collective dominant 

position but rather from the collective entity as a whole. Further, the parties in question were 

part of a vertical relationship since Irish Sugar and its distributor was determined to be part of 

a collective entity. The case thus confirmed that collective dominance may exist in a vertical 

setting. The General Court stated that there was nothing in the case-law which could support 

the possibility for undertakings in vertical relationship to exploit a joint dominant position, even 

if it had not been examined by the EU Courts prior to the case.156  

Even if not assessed in prior paragraphs, the General Court did ultimately discuss the different 

ways that the practice might constitute an abuse. It found that the applicant had been part of 

two different types of abusive conduct. The two consisted of discriminatory practices by fixing 

of prices on the industrial sugar market and by product swaps on the sugar market.157 Further, 

the General Court once again recalled the effect of the practices as relevant for the assessment 

of abuse. It concluded that by granting export rebates, the applicant had in fact been conducting 
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practices contrary to the purpose of the Article. Such practices lead to the competitive 

disadvantage of its customers and thus it constituted an abuse of a dominant position.158  

Lastly, the General Court did in the case refer to France v Commission, where it stated that: 

A joint dominant position consists in a number of undertakings being able together, in 

particular because of factors giving rise to a connection between them, to adopt a common 

policy on the market and act to a considerable extent independently of their competitors, 

their customers and ultimately consumers.159  

4.1.3 Case Compagnie Maritime Belge Transports v Commission 

In the case, the term abuse was mentioned once again. However, first the ECJ discussed the 

joint dominant position, where it stated that: 

A finding that two or more undertakings hold a collective dominant position must, in 

principle, proceed upon an economic assessment of the position on the relevant market of 

the undertakings concerned, prior to any examination of the question whether those 

undertakings have abused their position on the market.160 

The ECJ further concluded that there are three elements to be considered when determining an 

abuse of a collective dominance. First, the undertakings in question must be considered to be 

part of a collective entity vis-à-vis of their competitors. Secondly, where such a collective entity 

is established, the following question is whether the collective entity holds a dominant position. 

Lastly, the ECJ reiterated that the finding of such dominant position is in itself not an abuse, 

rather, one must further question whether the collective entity has abused its dominant 

position.161 

Furthermore, the ECJ discussed, inter alia, what constitutes a ‘collective entity’ and thereby 

the implications of such. When discussing the term, the ECJ referred to both Almelo and France 

v Commission, stating that “In order to establish the existence of a collective entity as defined 

above, it is necessary to examine the economic links or factors which give rise to a connection 

between the undertakings concerned”.162Almelo was a case which was judged under Art. 102 

TFEU, while France v Commission, as addressed below, was judged under the EUMR. 

Moreover, the ECJ stated that even if the undertakings in question would be linked by an 

agreement, a decision of associations or a concerted practice within the meaning of Art. 101(1) 

TFEU, it is not in itself sufficient for finding an abuse of a collective dominance. However, 

such an agreement may indeed result in the undertakings concerned being linked in a way which 

results in them presenting themselves as a collective entity vis-à-vis their competitors and 

therefore be within the scope of Art. 102 TFEU. The reasoning applies even if such practice 

would be exempted under Art. 101(3) TFEU.163 

Ultimately, the ECJ discussed the term ‘abuse’ where it stated that predatory prices may be a 

ground for abuse of a collective dominant position. However, for such practice to be deemed 
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as an abuse, it must be below production cost.164 Further, the ECJ once again confirmed that 

the list of abusive practices contained in Art. 102 TFEU is not exhaustive, referring to a single 

dominance case.165 Lastly, the ECJ concluded that an abuse may occur if an undertaking in a 

dominant position strengthen that position which results in a degree of dominance which 

substantially impedes competition, again referring to a single dominance case.166 

4.1.4 Case Laurent Piau v Commission 

The General Court did once again confirm that Art. 102 TFEU may be infringed by collective 

dominant undertakings. It stated that in such cases, the undertakings in question are legally 

independent from one another, however, acting as a collective entity or presenting themselves 

as such.167 What was interesting in this case is the fact that the General Court also stated three 

cumulative conditions for finding a collective dominance, conditions which were established in 

the Airtours plc v Commission168 case. As will be addressed below, the Airtours case was dealt 

with under the EUMR. The conditions stated were: 

first, each member of the dominant oligopoly must have the ability to know how the other 

members are behaving in order to monitor whether or not they are adopting the common 

policy; secondly, the situation of tacit co-ordination must be sustainable over time, that is 

to say, there must be an incentive not to depart from the common policy of the market; 

thirdly, the foreseeable reaction of current and future competitors, as well as of consumers 

must not jeopardise the results expected from the common policy.169  

The case was the first time the Airtours criteria was referenced by the General Court in the 

context of Art. 102 TFEU. However, it concluded that even if there was a dominant position in 

the present case, no abuse was to be found.170  

4.2 Collective Dominance under the Merger Regulation 

4.2.1 Case France v Commission 

The case was an appeal of the Kali und Salz decision, where the French government sought 

annulment of the decision. The annulment was based on the argument that the Commission had 

wrongfully assessed the concept of collective dominance. The decision was later annulled by 

the ECJ. However, the possibility to apply EUMR to collective dominance was confirmed. 

The ECJ stated that: 

In the case of an alleged collective dominant position, the Commission is […] obliged to 

assess, using a prospective analysis of the reference market, whether the concentration 

which has been referred to it leads to a situation in which effective competition in the 

relevant market is significantly impeded by the undertakings involved in the 

concentration and one or more other undertakings which together, in particular because 

of correlative factors which exist between them, are able to adopt a common policy on 

the market and act to a considerable extent independently of their competitors, their 
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customers and also of consumers.171 Such an approach warrants close examination in 

particular of the circumstances which, in each individual case, are relevant for assessing 

the effects of the concentration on competition in the reference market.172 

The ECJ did discuss the different links which may make it possible for the undertakings in 

question to adopt a common policy in the internal market. As previously stated, the present case 

was referred to by ECJ in Compagnie Maritime Belge Transports v Commission when assessing 

such links. However, in Gencor Ltd v Commission173, such links was stated by the General 

Court to not be indispensable in the determination of collective dominance. Further, it seems as 

there is not much difference in the assessment of collective dominance in this case in relation 

to the ones under the TFEU. The ECJ used a similar language in regard to the common policy 

to enable the undertakings to act independently of their competitors, customers and consumers. 

4.2.2 Case Gencor Ltd v Commission 

The General Court held in this case that even if it was not explicitly mentioned in the EUMR, 

collective dominance is a concept which falls within the scope of the regulation. It will apply 

both to the creation and the strengthening of individual and collective dominant positions.174 

Further, the General Court held that the finding of structural links is not indispensable for the 

establishment of collective dominance. It further stated that references made to Italian Flat 

Glass where such links were discussed did not in any way compel that such links must exist in 

order for a collective dominance to be found. Such links is only one example of how the EU 

Courts may find a collective dominance.175 

Further, the General Court discussed the interdependence existing between parties in a tight 

oligopoly and stated that such parties are in a position to anticipate one another’s behaviour. It 

further stated that there is a strong encouragement in such a situation to align their conduct and 

therefore not increase its prices. It also stated that if such a situation would occur, the parties 

would know that cutting prices would only result in the other parties to follow, increasing the 

likelihood of the price level being higher than the competitive level. Further, the General Court 

found that this conclusion is even more relevant when it comes to the control of concentrations, 

whose objective is to prevent anti-competitive market structures from arising or being 

strengthened.176 

The reason being that the concentration in question would have created a duopoly. In other 

words, an oligopolistic market containing of two firms. Since the belief is that such a situation 

would impede competition, it is important for the General Court to anticipate how the market 

structure would become after the merger. Even if it is not guaranteed that the merged parties 

would use their position in an abusive manner, it is likely that they would realise that their 

profits would increase as a result. Accordingly, the EU Courts must in such cases stop the 

merger even if it does not know for sure what the conduct of the merging parties might be after 

the merger. 
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In the case, the old test was used since it emerged before the new test was implemented. 

However, the General Court did in this case discuss the term ‘abuse’ where it stated that:  

Where the commission concludes that the concentration is such as to create or strengthen 

a dominant position, it is required to prohibit it, even if the undertakings concerned by 

the proposed concentration pledge themselves vis-à-vis the Commission not to abuse that 

position.177 

Further, the General Court clarified that such action was needed since the Regulation’s purpose 

is to prevent the creation or strengthening of markets structures which are liable to significantly 

impede competition within the market. Accordingly, such situations cannot be allowed to arise 

only due to the fact that the undertakings of the concentration promise not to abuse its collective 

dominant position.178 Even if the old test was applied in the present case, it is likely that the 

same reasoning would apply in a case under the new test. The difference, as stated, is that the 

creation or strengthening of a dominant position is not an absolute in the new test. However, 

since it was evident that such position would in fact be strengthened or created, it is likely that 

the new test would also have caught it. 

4.2.3 Case Airtours plc v Commission 

The case originated from an action for annulment of the Commission’s decision to block a 

takeover by Airtours plc of its competitor First Choice plc. The Commission had concluded that 

the potential merger would give rise to a collective dominant position in the United Kingdom, 

resulting in the competition being significantly impeded in the internal market. Aitours argued, 

inter alia, that the finding of such collective dominance had been wrongfully concluded by the 

Commission. The potential merger would have meant that the market consisting of four actors, 

would have been decreased to three. The argument by Airtours were that the Commission had 

failed to prove that the merger would have reduced the three remaining undertakings 

willingness to compete. 

First, the General Court stated that: 

A collective dominant position significantly impeding effective competition in the market 

or a substantial part of it may […] arise as the result of a concentration where, in view of 

the actual characteristics of the relevant market and of the alteration in its structure that 

the transaction would entail, the latter would make each member of the dominant 

oligopoly, as it becomes aware of common interests, consider it possible, economically 

rational, and hence preferable, to adopt on a lasting basis a common policy on the market 

with the aim of selling at above competitive prices, without having to enter into an 

agreement or resort to a concreted practice within the meaning of [Article 101 TFEU] 

[…] and without any actual or potential competitors, let alone customers or consumers, 

being able to react effectively.179 

Similar to the Gencor Ltd v Commission, the General Court once again discussed the possibility 

of the concentration to result in an oligopolistic market where the parties will raise their overall 

profits. As have been stated, the EUMR will apply to both the creation and strengthening of a 

collective dominant position. A concentration resulting in the creation of an oligopoly certainly 
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increases the chances of a collective dominant position arising and subsequently impeding 

competition within the internal market. However, more importantly the case provided us with 

what has come to be known as the ‘Airtours criteria’. The General Court stated that three 

conditions are necessary for a finding of a collective dominance: 

First, each member of the dominant oligopoly must have the ability to know how the other 

members are behaving in order to monitor whether or not they are adopting the common 

policy […] it is not enough for each member of the dominant oligopoly to be aware that 

interdependent market conduct is profitable for all of them but each member must also 

have a means of knowing whether the other operators are adopting the same strategy and 

whether they are maintaining it. There must […] be sufficient market transparency for all 

members of the dominant oligopoly to be aware […] of the way in which the other 

members’ market conduct is evolving; 

Secondly, the situation of tacit co-ordination must be sustainable over time […] there 

must be an incentive not to depart from the common policy of the market […] it is only 

if all the members of the dominant oligopoly maintain the parallel conduct that all can 

benefit. […] there must be adequate deterrents to ensure that there is a long-term incentive 

in not departing from the common policy […];  

Thirdly, to prove the existence of a collective dominant position to the requisite legal 

standard, the Commission must also establish that the foreseeable reaction of current and 

future competitors, as well as of consumers, would not jeopardies the result expected from 

the common policy.180 

Further, the General Court also stated that it is of great importance for the Commission to 

examine thoroughly the circumstances relevant for assessing the effects of the concentration on 

competition for each individual case. If the Commission is to prohibit a merger because of its 

definite or potential effect of the competition within the market, it must have taken all the 

significant factors into consideration. Such factors may be the lack of effective competition 

between the operators and the weakness of any competitive pressure exerted by operators other 

than the ones argued to be part of collective dominant position.181 Further, one should briefly 

note that the term ‘abuse’ was not even mentioned once in the case. 

4.2.4 Case Bertelsmann AG and Sony Corporation of America v IMPALA 

Similar to Airtours, the case did not mention the term abuse to a great extent. The only time it 

was mentioned was when the ECJ recalled that IMPALA had argued that the approval of 

concentrations could have grave repercussions for the merger control regime, increasing the 

likelihood of abuse of the system.182 However, in respect to the establishment of collective 

dominance, the ECJ in this case laid down a slightly modified version of the Airtours criteria, 

where it stated that: 

It follows that, in the context of assessment of the existence of a collective dominant 

position, although the three conditions defined by the Court of First Instance in […] 

Airtours v Commission, which were inferred from a theoretical analysis of the concept of 
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a collective dominant position, are indeed also necessary, they may, however, in the 

appropriate circumstances, be established indirectly on the basis of what may be a very 

mixed series of indicia and items of evidence relating to the signs, manifestations and 

phenomena inherent in the presence of a collective dominant position.183 

Thus, in particular, close alignment of prices over a long period, especially if they are 

above a competitive level, together with other factors typical of a collective dominant 

position, might, in the absence of an alternative reasonable explanation, suffice to 

demonstrate the existence of a collective dominant position, even where there is no firm 

direct evidence of strong market transparency, as such transparency may be presumed in 

such circumstances.184 

With this reasoning, the ECJ developed a new test which in turn lowered the threshold for 

establishing a pre-existing collective dominant position through the use of indirect analysis. 

Subsequently, the Airtours criteria was widened in the sense that a collective dominance could 

be established indirectly.185 The reasoning from the ECJ is very similar to the one shown in 

single dominance cases, where it is also an indication that firms hold a dominant position if it 

is able to increase its prices over a long period.186 Further, the ECJ did in this case also refer to 

the Compagnie Maritime Belge transports and Others v Commission, a case which originated 

under Art. 102 TFEU. The case was referred by the ECJ to establish that the links in law 

between the undertakings concerned is not essential for the finding of a collective dominance. 

4.3 Comparison and Assessment 

The main difference between the collective dominance cases judged under Art. 102 TFEU and 

the EUMR is that it is not, in itself, an abuse to hold a dominant position within the TFEU. This 

applies for both single collective dominance cases, where a firm or firms with a large market 

share only has a greater responsibility to not impede the competition within the market but can, 

apart from the increased responsibility, continue with its business. In the EUMR however, the 

regulation will apply to not only the strengthening of an already existing dominant position, but 

also the creation of one. As have been discussed, the SIEC-test which was introduced with the 

EUMR has opened up for the possibility of finding a collective dominance without the 

concentration creating or strengthening a dominant position. 

The difference is then that in cases that in cases that are examined in the light of the TFEU, 

there will be a threshold for when an abuse can be established. The threshold in regard to cases 

under the EUMR will rather be whether the concentration in question would create or strengthen 

a dominant position. However, with the new SIEC-test, it does not necessarily need to be 

regarding the creation or strengthening of a dominant position. The conduct might be deemed 

as an abuse if it sufficiently impedes competition, regardless of the creation or strengthening. 

187 The threshold is something that is also evident when it comes to the tacit collusion. Such 

activity, as has been previously stated, could potentially arise within tight oligopolistic markets. 

                                                           
183 Judgment of 10 July 2008, Bertelsmann AG and Sony Corporation of America v IMPALA, C-413/06, 

EU:C:2008:392, paragraph 251. 
184 ibid paragraph 252. 
185 Ariel Ezrachi, EU Competition Law: An Analytical Guide to the Leading Cases (4th edn, Hart Publishing 

2014) 299. 
186 See p. 7 on ‘Dominant Position’. 
187 For the discussion regarding the SIEC-test and its effect on this matter see p. 20 on ‘The SIEC-test and 

Collective Dominance’. 
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For the TFEU, it will be condemned once it is evident that the undertakings have abused it. For 

the EUMR however, since tacit collusion have a potential to arise in oligopolistic markets, the 

threshold will be met once a concentration is deemed to create such oligopolistic market. 

It is evident that the concept itself has been developed under both bodies of competition law, 

seeing that the EU Courts continuingly refer to the different cases regardless of their origin. As 

seen in case Compagnie Maritime Belge Transports v Commission, the ECJ referred to both 

Almelo and France v Commission, i.e., one case emerging from Art. 102 TFEU and the other 

from the EUMR. In the case, the ECJ referred to the two cases in question in order to show how 

a collective entity is to be perceived. In other words, the collective entity does not have any 

different meaning within the TFEU as opposed to the EUMR. Further, in case Irish Sugar, the 

General Court referred to the France v Commission in order to provide what is to be considered 

as a joint dominant position, showing once again that the doctrine of the concept has been 

developed in combination with each other. 

However, it does not strike as odd that the collective entity and the joint dominant position is 

to be considered the same within both areas. Even if there are differences considering the 

different thresholds, the collective entity and joint dominant position must be included when 

determining what might be recognised as a collective dominance. If the concept is to be used 

within both areas, both the collective entity and the joint dominant position are vital. Thus, there 

are no complications stemming from developing the terms within both bodies of competition 

law.  

More interesting is the use of the Airtours criteria in both TFEU and EUMR cases. As stated, 

the first time it was used in a case emerging under the TFEU was in the case Laurent Piau v 

Commission. The criteria in their-self are useful for the application of both the TFEU and the 

EUMR, as they have been used to identify collective dominance in both areas. The question is 

whether it the criteria should be applied the same for the application of both the TFEU and 

EUMR since there are some differences between the two. In cases under the TFEU, it is evident 

that the criteria are needed for the purpose of constituting what can be regarded as a collective 

dominant position and its subsequent abuse. In the EUMR however, one could argue that its 

use would not be necessary to the same extent. This since the regulation will catch 

concentrations right away which may create or strengthen a collective dominant position. 

However, the criteria have evidently been used under the EUMR in order for the EU Courts to 

determine which concentrations that can be prohibited. Looking at the wording of the criteria, 

it gives the impression that there needs to be an action leading to an abuse that is performed 

over time. Therefore, if a concentration could be prohibited before the action in itself has been 

conducted, one could argue that the criteria has not explicitly been developed for such cases. 

However, the answer lies in the fact that the criteria is used in different ways for the two areas.  

As the General Court showed in Gencor Ltd v Commission, it must anticipate the market 

structure and its potential implications on the competition in the market. Therefore, when 

assessing the case under the Airtours criteria, the EU Courts must anticipate what the 

concentration could result in. If the concentration in question could potentially lead to tacit co-

ordination being sustainable over time, it must be prohibited. Furthermore, as stated, the 

General Court did provide that it must prohibit mergers which creates or strengthens a dominant 

position. Even if developed under the old test, it is likely that such a view still applies. 

Moreover, the use of the Airtours criteria again shows the similarities between the two areas 
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and confirms once again that the concept of collective dominance has been developed in 

combination in both areas. 

There is also a difference between the creation and strengthening of a collective dominance. 

The EU Courts must anticipate the market structure and its potential implications on the 

competition in the market. However, if there is a question regarding strengthening of a 

collective dominant position, the criteria in itself might already have been fulfilled since the 

position has been held prior to the concentration. Therefore, there is less need for the EU Courts 

to anticipate whether the concentration in itself would fulfil all the criteria since there would 

exist hand-on evidence what the concentration would result in. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

32 
 

5 The Void Left in Case-law in Regard to ‘Abuse’ 

As has already been established, the concept of collective dominance has been developed by 

the ECJ and the TFEU is thus applicable for such cases. What is evident however is that the 

case-law regarding the term ‘abuse’ in collective dominance cases has been underdeveloped, as 

the prohibition has rather mainly been applied to single dominance cases. One could argue that 

it is due to the lack of cases where undertakings jointly hold a dominant position and 

subsequently engage in practices restricting competition. However, another reason could be the 

fact that since the case-law is underdeveloped, it is unclear when Art. 102 will apply to 

collective dominance cases. As a result, cases which might be within the scope of Art. 102 

TFEU in relation to collective dominance are not brought before the EU Courts.188 

5.1 Differences Between Single and Collective Dominance cases 

As briefly mentioned, exclusionary abuse is the most common type in single dominance cases. 

Such abuse entail that an undertaking is excluding its rival from the relevant market, which 

allows the single dominant firm to set its prices higher in the future, even if the firm must 

achieve it through predatory pricing. Such abuses are not as common in the situation of 

collective dominance, where the firms face a serious competitive constraint that is not present 

in the single dominance cases. In a situation of collective dominance, the undertakings will not 

try to exclude each other from the market, rather, they might take action that discourages the 

existing firms’ willingness to compete against each other. Such target is accomplished through 

the exclusion of rivalry amongst the firms that is part of the collective dominant position. It is 

therefore not exclusion in the same sense as in single dominance, rather, it leads to tacit co-

operation between the firms.189 

5.2 The Lack of Definition of the Term Abuse 

As already shown, there are not a great number of cases that has dealt with the collective 

dominance. Further, when dealing with the concept, the commentary on the term ‘abuse’ has 

arguably been insufficient. The most common way for the EU Courts has been to use the same 

definition of abuse in single dominance cases as in collective dominance cases.190 Such practice 

was shown by the ECJ in Almelo, where it referred to a single dominance case to establish that 

the exclusive agreements constituted an abuse even in cases of collective dominance.191  It was 

further shown in Irish Sugar, where the General Court referred to Michelin v Commission192 

and the definition of abuse was given in that judgment.193 Further, the cases which has discussed 

the abuse of a collective dominance has mainly been regarding exclusionary behaviour, none 

regarding typical oligopolies.194 

Even if Almelo and Irish Sugar both referred to cases regarding individual abuses, it is 

submitted that they should not be interpreted in such way as that the concept of abuse is identical 

in cases involving collective dominance. It is argued by Gjendemsjø, Hjelmeng and Sørgard 

that this is due to two reasons. First, the dominant position itself is held on different structural 

                                                           
188 Ronny Gjendemsjø, Erling J. Hjelmeng, Lars Sørgard, ‘Abuse of Collective Dominance: The Need for a New 

Approach’ (2013) 36 World Competition: Law and Economics Review 355. 
189 ibid 365-6. 
190 ibid 366. 
191 Judgment of 27 April 1994, Almelo and Others v NV Energiebedrijf Ijsselmij, C-393/92, EU:C:1994:171, 

paragraph 44. 
192 Judgment of 9 November 1983, Michelin v Commission, C-322/81, EU:C:1983:313. 
193 Judgment of 7 October 1999, Irish Sugar plc v Commission, T-228/97, EU:T:1999:246, paragraph 111. 
194 Gjendemsjø, Hjelmeng & Sørgard (n 188) 366. 
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factors, which in turn indicates that it will have different ways of being abused. Second, 

anticompetitive effects may occur in different ways in markets of single and collective 

dominance. Further, the existing concept of abuse has not developed a sufficient solution to the 

oligopolistic problem, which is fairly common in collective dominance cases.195 

5.3 ‘Abuse’ and Oligopolistic Markets 

Due to the similarity between the term ‘abuse’ in both single and collective dominance cases, 

the legal doctrine has struggled with a solution to the oligopoly problem under Art. 102 

TFEU.196 As a matter of law and policy, the concept of collective dominance cannot catch all 

anticompetitive behaviour resulting from oligopolistic interdependence.197 Part of the issue lies 

in the fact that competitive problems stemming from coordinated effects, often found in 

oligopolistic markets, are of different nature from the ones stemming from unilateral effects 

and abuse of market power.198  

Similarly, collective dominance may be strengthened in different ways in contrast from single 

dominant positions. This is due to the fact that market power may be increased in different 

ways, namely by unilateral effects or coordinated effects. As already stated, the abuse of a 

dominant position is based on the elimination of external competitive pressure, whereas a 

collective dominant position may also be strengthened by a restriction of internal pressure. 

Accordingly, the conception of ‘abuse’ in collective dominance cases becomes very narrow 

since the concept is being discussed within the framework of unilateral market power.199 

As already discussed, Art. 102 TFEU has a non-exhaustive list of practices that are deemed to 

constitute an abuse. Due to being non-exhaustive, other practices not explicitly mentioned 

might still be deemed as constituting an abuse due to the effect of the practices in question. It 

is thus clear that the concept of abuse may differ according to the context in which Art. 102 

TFEU is applied.200 The flexibility was shown in Atlantic Container Line and Others v 

Commission,201 where the General Court stated that: 

As regards the neutralisation of potential competition, the fact that a liner conference 

adopts measures in order to restrict the ability of potential competitors to enter the market 

as independent carriers might constitute an abusive alteration of the competitive structure 

of the market.202 

Accordingly, the General Court found that a strengthening of a collective dominant position 

had occurred by inducing potential competitors to join the liner conference. The reasoning 

clearly shows that abusive behaviour in such context is different from the one of exclusionary 

behaviour in single dominance cases.203 

                                                           
195 ibid 367. 
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198 Gjendemsjø, Hjelmeng E.J & Sørgard (n 188) 367. 
199 ibid 368. 
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203 Gjendemsjø, Hjelmeng, Sørgard (n 188) 369. 
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5.4 Assessment 

The question is then how the term abuse is to be perceived in collective dominance cases if not 

identical to the ones regarding single dominance. From the cases, and as argued by Gjendemsjø, 

Hjelmeng and Sørgard, it is clear that the term should not be defined as the same within both 

types of cases because of its different characteristics. The argument made by Gjendemsjø, 

Hjelmeng and Sørgard is that the dominant position itself rests on different structural factors 

and that anticompetitive effects may occur in many different ways and must therefore be 

different.204 However, an answer to how it is to be perceived is not given in the case-law. 

Recalling the different cases which have been examined, the cases emerging under the TFEU 

only discuss the concept of ‘abuse’ in similar terms to single dominance cases. Cases emerging 

under the EUMR however rarely even mention the concept, showing once again that the 

concept is not relevant for such cases since it rather is for the Commission to assess how the 

new market structures would give incentives to the merging parties to restrict competition. The 

criteria for collective dominance are arguably getting clearer from each case that is decided by 

the EU Courts, however, it seems that the EU Courts only elaborates on how it finds the 

collective dominant position, not explicitly how an abuse in a case of collective dominance 

might be any different from one in a single dominance case. 

It is evident that the single dominance cases are easier for the EU Courts to rule on as opposed 

to collective dominance. As previously described, there are several different types of cases 

which typically ends up in court for constituting an abuse of Art. 102 TFEU in single dominance 

cases.205 Such distinct definitions of cases that might be contrary to Art. 102 TFEU in single 

dominance cases clearly creates an easier task for the EU Courts. It is also evident that the case 

of collective dominance is not as straightforward, with less clear-cut definitions of when the 

actions of undertakings might constitute an abuse of collective dominance. It is apparent that it 

creates a challenge for the EU Courts to develop the doctrine surrounding it, especially when 

the abuses stated in collective dominance cases are often the same as in single dominance cases. 

The case of Compagnie Maritime Belge Transports v Commission clearly shows how the EU 

Courts use the same type of abusive conduct for collective dominance cases as for single 

dominance cases. The three elements discussed shows that the finding of a collective dominant 

position is more well-developed, providing that the undertakings must constitute a collective 

entity vis-à-vis their competitors and hold a dominant position within that collective entity. 

However, the ECJ then provided that once that collective dominant position is found, the 

question is whether that dominant position has been abused or not, which is not as straight-

forward.206 

The test will thus only provide whether there is a collective dominant position held by a 

collective entity and not necessarily whether the position in itself has constituted an abuse. For 

cases decided under Art. 102 TFEU, this means that even if the test in itself can state that a 

collective dominant position is held, the conclusion may not necessarily be that there has been 

a subsequent abuse. For cases decided under the EUMR however, the dominant position in 

itself has been shown to often be the only ground needed for the EU Courts to conclude that it 
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is prohibited and thus the test does not necessarily need to be developed further. Noting however 

that the three elements discussed was developed in a case emerging under Art. 102 TFEU and 

it paved the way for Airtours,207 meaning that cases emerging under the EUMR will rather be 

assessed from that criteria. Again, this shows how the concept of collective dominance has been 

developed as one body of doctrine and not separate between the TFEU and EUMR.  

As previously stated, Laurent Piau v Commission was the first time the Airtours criteria was 

used on a case emerging under Art. 102 TFEU. The criteria in themselves do not entail anything 

about how the collective dominant position might be abused, rather, it follows the same pattern 

as has been shown throughout. Under the EUMR, as stated, the collective dominant position in 

itself is arguably sufficient to constitute an abuse of the regulation. Thus, it is not problematic 

to use the Airtours criteria on such cases. The reasoning behind that both the creation and the 

strengthening of a collective dominant position constitutes an abuse comes from Gencor Ltd v 

Commission, i.e., a case which emerged under the EUMR. It shows that the General Court 

intended to use both the points taken from Gencor and Airtours in cases under the EUMR, not 

necessarily in cases under the TFEU. 

However, where the EU Courts actually need to not only conclude that there is a collective 

dominant position, but also that there has been a subsequent abuse, the Airtours criteria fall 

short. Even if the collective dominant position is found through the criteria, it does not 

necessarily mean that a subsequent abuse has been conducted. In Laurent Piau v Commission, 

the General Court did conclude that there was a collective dominant position held by a collective 

entity, but no subsequent abuse. Therefore, no answer to whether the test is only used for the 

assessment of the dominant position or also the subsequent abuse was provided. Of course, the 

general understanding is that actions taken from a collective entity enjoying a collective 

dominant position, which impede the competition within the market, will be regarded as an 

abuse. However, with such general terms, it is difficult to predict exactly which practices might 

be regarded as an abuse. 
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6 Conclusions 

The concept of collective dominance is, in short, when a collective entity holds a joint dominant 

position. It is similar to cases of single dominance in the sense that the dominant position 

increases the responsibility of the dominant firms in both cases to not impede effective 

competition. Collective dominance is established by assessing the different links or ‘connecting 

factors’ between undertakings. What separates single dominance and collective dominance 

cases however is that the dominant position is achieved on different grounds, where in single 

dominance cases it only takes one firm to achieve such ground. In collective dominance cases 

however, there must be two or more undertakings jointly holding such dominant position. The 

dominant position is based on several different factors, namely the market shares enjoyed by 

the undertaking, the countervailing buyer power and entry barriers. Further, collective 

dominance is defined in an effect-based manner, meaning that a collective dominant position is 

to be found once the parties present themselves and act as a collective entity vis-à-vis their 

competitors. Accordingly, in cases of collective dominance, the emphasis lies on connecting 

factors between the undertakings. In single dominance cases however, such connecting factors 

are not needed for obvious reasons. 

6.1 The Term ‘Abuse’ 

There is a need for a clarification on the term ‘abuse’ within the meaning of Art. 102 TFEU 

relating to collective dominance cases. Even if there is the general meaning of the term and 

abuses are found in such cases, there is a need for a clarity for future cases emerging from the 

Article. As seen, single dominance cases are more straightforward than collective dominance 

cases. For example, there are different types of abuses which will be considered to impede 

competition and thus constitute an abuse. Such doctrine does not exist in terms of collective 

dominance cases, rather it is recycled and used in a similar manner. It arguably creates a 

problem for the EU Courts when to actually consider a case of collective dominance as 

constituting an abuse or not. 

Accordingly, the cases of collective dominance are arguably not as simple. It seems that it 

would not be possible to create a similar doctrine regarding collective dominance, where some 

actions always will be regarded as an abuse if conducted by a collective entity enjoying a 

dominant position. However, further clarity is desirable since it could in fact mean that cases 

which should be prohibited, on the ground that it impedes the competition, will not be caught 

by the EU Courts due to the fact that the doctrine is not as clear as one would want. 

As for the problem regarding the oligopolistic markets, the term abuse must also be developed. 

As shown, oligopolistic markets and collective dominance are different from single dominance 

cases. The collective dominant position in itself can be strengthened in different ways from a 

single dominant position, namely by restricting internal pressure rather than external. Further, 

the oligopolistic market’s competitive problem often stems from coordinated effects, which are 

different in nature from the ones stemming from unilateral effect and abuse of market power. 

Accordingly, the concept must therefore have a different application when it comes to collective 

dominance and more particular in oligopolistic markets. As of how the doctrine is at the 

moment, it has arguably been too narrowly defined. 

6.2 The TFEU and the EUMR 

The concept of collective dominance been developed both within cases decided under the TFEU 

and the EUMR as shown. Accordingly, the concept is roughly the same in both areas. However, 
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as already stated, the greatest difference between the two areas is that the enjoyment of a 

collective dominant position is not prohibited as such in cases decided under Art. 102 TFEU. 

The development of the concept collective dominance has not been problematic in the sense 

that the cases decided under the TFEU and the EUMR are fairly similar. However, since it has 

been shown that the enjoyment of a collective dominant position is often sufficient to find the 

subsequent abuse in cases of EUMR, the argument could be made that such difference must be 

taken into account. The Airtours criteria has had a large impact on both cases under the TFEU 

and the EUMR. However, as previously stated, the EUMR does not have the same use of a 

further clarification as of when an abuse might be constituted. For the TFEU however, such 

clarification needs to be sought for. 

The development of the concept may continue to be developed in both the cases related to the 

TFEU and the EUMR. The EU Courts may also continue with referring to cases under the 

EUMR when assessing a case under the TFEU, and vice versa. However, there is a need for 

caution when using a reasoning from the other area. In many ways, as shown, the areas are 

similar. For example, the establishment of what constitutes a ‘collective entity’ will be the same 

for both areas. Further, in more general terms as to when the ‘collective entity’ in question is 

found to enjoy a joint dominant position is also similar between the areas. However, the term 

abuse, which has already been developed on, is not necessarily the same within the areas. 

Accordingly, there is a potential issue arising when cases under the TFEU would refer to single 

dominance cases or cases under the EUMR for such definition. 

6.3 Policy Arguments 

As have been stated, the concept of collective dominance is still an underdeveloped concept, 

especially in regard to collective dominance in oligopolistic markets. The problem stems from 

the underdeveloped doctrine regarding ‘abuse’ in cases of collective dominance, since, as it has 

been shown, the EU Courts tend to use the same reasoning as for single dominance cases. Such 

practice has arguably been problematic for both collective dominance cases judged under Art. 

102 TFEU and the EUMR. Tacit collusion for instance is something that has been difficult for 

the EU Courts to determine abusive. The suggestion is not that such conduct should be regarded 

as an independent abuse. Rather, tacit collusion is an unavoidable consequence of the market 

structure of an oligopoly. However, one solution to this could be that the practices conducted 

in such oligopolistic market is to be regarded as ‘strengthening’ of the dominant position and 

thereby restricting competition. Such action could then be distinguished from competition on 

the merits and tacit collusion. It would constitute an abuse purely on the fact that it restricts 

competition by changing the competitive structure. 
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