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Abstract 
 
In the aftermath of atrocity crimes such as the ones seen in Germany, Rwanda and the former 
Yugoslavia, the international community has at several times stated that these crimes should 
never happen again. Despite that promise, atrocity crimes are an ongoing issue which can be 
seen in, for example, Myanmar where thousands of Rohingya people are killed and persecuted. 
 
The obligation to prevent genocide is well-established, however, there may be uncertainties 
around the obligation to prevent crimes against humanity. This thesis examines if an erga omnes 
obligation to prevent crimes against humanity exists and if so, what kind of preventative 
measures the States should undertake. The method used is the legal analysis where case-law 
and previous actions taken by the international community was critically examined. The main 
focus has been on the ILC’s Draft Articles on Crimes Against Humanity in order to examine 
how the international community’s view on this matter has developed.  
 
The main problem seen has been the unwillingness of the ILC to legislate the Draft Articles in 
conformity with international customary law. At the same time the ILC confirms that the 
obligation already exists. The Commission has generally held a very conservative approach to 
both the concept of crimes against humanity and the obligation to prevent. This is unfortunate 
since in order to fully realize the promise of ‘never again’, the international community should 
have understood that a wide range of acts should be included. This would ensure that the 
perpetrators as well as the failing State would not go unpunished and the obligation to prevent 
crimes against humanity would be fully implemented.  
 
Another big problem has been the ineffectiveness of the UNSC’s collective security system. 
The UNSC has in many times acted slowly which has resulted in prolonged devastation and 
created questions on its reliability. This proves once again the importance of the States to act 
before the situation develops into a crime against humanity. The best and most effective 
preventative measure is human rights protection. By offering a wide protection the States would 
be able to fully ensure the promise of ‘never again’. 
  



  

Sammanfattning 
 
Det internationella samfundet har ett flertal gånger sagt att de grymma brotten som setts i 
Tyskland, Rwanda och det forna Jugoslavien aldrig mer ska ske igen. Trots detta löfte sker 
dessa brott än idag och kan exempelvis ses i Myanmar där tusentals Rohingyer förföljs och 
dödas. 
 
Skyldigheten att förebygga folkmord är allmänt vedertagen, men det är osäkert ifall 
skyldigheten att förebygga brott mot mänskligheten är lika självklar. Denna uppsats undersöker 
om det finns en erga omnes skyldighet att förebygga brott mot mänskligheten och i så fall, vilka 
slags förebyggande åtgärder som en stat bör vidta. Uppsatsen utgår från en rättsanalytisk metod 
där både rättsfall och tidigare åtgärder som har tagits av det internationella samfundet har 
analyserats. Huvudfokus har varit på ILC:s förslagna artiklar om brott mot mänskligheten i 
syfte att undersöka hur det internationella samfundets syn på denna fråga har utvecklats. 
 
Problemet som har setts har varit att ILC valt att inte följa internationell sedvanerätt fastän de 
samtidigt har bekräftat att skyldigheten att förebygga redan finns där. Generellt så har ILC haft 
en konservativ inställning till begreppet brott mot mänskligheten och skyldigheten att 
förebygga dessa. För att säkerställa löftet om ’aldrig igen’ och för att undvika onödig förödelse, 
borde de istället ha förstått att ett brett spektrum av handlingar skulle ingått i syfte att undvika 
att gärningsmannen och den skyldiga staten undviker straffansvar. 
 
Ett annat stort problem som setts är ineffektiviteten i FN:s säkerhetsråds kollektiva 
säkerhetssystem. I de flesta fall där grova brott begåtts, har säkerhetsrådet agerat långsamt 
vilket har orsakat onödig förödelse och misstro i organet. Det här bevisar vikten av att agera 
före en situation har utvecklats till brott mot mänskligheten. För att fullt ut kunna hålla löftet 
om ’aldrig igen’, behöver fler stater förstå vikten av mänskliga rättigheter. Skyddet av dessa 
och ett stabilt nationellt system är de mest effektiva och minst kostnadssamma åtgärderna för 
att förebygga brott mot mänskligheten.  
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1. INTRODUCTION 
 
In July 2014, the United Nations Secretary-General Ki-Moon Ban said: 
 

Through the “Human Rights Up Front” initiative, we are committed to upholding 
the promise of “never again” and drawing lessons from past failures. In practice, it 
means putting human rights, the protection of populations and the prevention of 
atrocity crimes at the centre of our work. […] Prevention means acting early; to do 
that, we need to know what to look for.1 

 
In 2014, the United Nations (UN) released an analysis framework with the aim to pinpoint the 
risk factors for atrocities that amount to international crimes in order to prevent past mistakes 
from happening again. Common patterns have been seen in the earlier stages of the atrocity 
crimes in Germany, Rwanda and the former Yugoslavia. These include violations of human 
rights, repression and hate speech with the aim to put the responsibility for the troubles on the 
country in the vulnerable groups.2 If the risks would had been taken in to consideration at an 
earlier stage, maybe these three examples would not have been as devastating as they became.  
 
One of the most central crimes, which affects the international community as a whole, is crimes 
against humanity.3 However, to this day no dedicated treaty exists to this body of crimes even 
if the prohibition of crimes against humanity is seen as a jus cogens.4 Maybe this is why these 
crimes continue to happen with little interference from the international community. The 
persecution and many deaths of the Rohingya people in Myanmar or the increasing sexual 
violence in the Democratic Republic of the Congo are only two examples of ongoing horrific 
situations which could qualify as crimes against humanity.5 The International Law Commission 
(ILC) has acknowledge the need for a convention upon this matter and issued the Draft Articles 
on Crimes Against Humanity (Draft Articles),6 which will be the focus of this paper. 
 

1.1 Purpose and Research Question  
 
The main purpose of this paper is to establish whether an erga omnes obligation to prevent 
crimes against humanity exists. The aim is to analyse case law and previous attempts of 
prevention in order to establish if the obligation to prevent already exists or if there is a need 
for a new convention.  
 
In order to fulfil the purpose of this thesis, the following questions will be examined: 

                                                        
1 United Nations (UN), ‘Framework of Analysis for Atrocity Crimes: A Tool for Prevention’ (July 2014) part iii. 
(UN Framework of Analysis for Atrocity Crimes) 
2 Gareth Evans, The Responsibility to Protect: Ending Mass Atrocity Crimes Once and For All (The Brookings 
Institution Press 2008) 79. 
3 Andreas Zimmermann and Felix Boos, ‘Bringing States to Justice for Crimes Against Humanity: The 
Compromissory Clause in the International Law Commission Draft Convention on Crimes Against Humanity’ 
(2018) 16 Journal of International Criminal Justice 835, 839. 
4 Leila Nadya Sadat, ‘A Contextual and Historical Analysis of the International Law Commission’s 2017 Draft 
Articles for a New Global Treaty on Crimes Against Humanity’ (2018) 16 Journal of International Criminal Justice 
683, 693. (Sadat 2018) 
5 Bodies of the UN has addressed these situations. See for example UNSC, ‘United Nations Organization 
Stabilization Mission in the Democratic Republic of the Congo’ (7 March 2019) UN Doc S/2019/218 [36] and 
United Nations Human Rights Council (UNHRC), ‘Report of the Independent International Fact-finding Mission 
on Myanmar’ (12 September 2018) UN Doc A/HRC/39/64 [88]. 
6 UNGA, ‘Report of the International Law Commission’ (2017) UN Doc A/72/10, Supplement No. 10 (ILC Draft 
Articles).   
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- What is the definition of crimes against humanity? What type of situations would be 
covered by the proposed Draft Articles? 

- How has the obligation to prevent emerged and what does it contain in relation to crimes 
against humanity? 

- What preventative measures exist with regard to crimes against humanity and how 
effective are they? 

 
1.2 Method and Material 

 
This paper examines what obligation the States have to prevent crimes against humanity. Since 
there is not any legislation in force on this matter, a legal analysis method will be used in order 
to analyse what impact a future convention could have.7 Since the purpose is to examine the 
obligation to prevent, the starting point is to examine the ILC’s Draft Articles and the different 
materials it mentions. This is needed in order to understand what kind of impact a potential 
convention could have and to fully understand the purpose of the Draft Articles.8 Case-law from 
trials on individual criminal responsibility for atrocity crimes and from the International Court 
of Justice (ICJ) as well as human rights treaties is examined in an attempt to use analogy to fill 
the existing legislation gap. This will also help in order to understand what the customary 
international law contains. To fully understand the precedent, different articles and books from 
scholars is used in order to see how these judgments have affected the international community 
and its view upon the matter.9  
 
Part of the legal analytical method is to critically examine de lege lata.10 The different 
preventative measures are assessed in connection to the previous attempts taken by States in 
order to see how effective these are and where the focus should be. In addition to this, the ILC’s 
Draft Articles, more specifically Articles 2, 3 and 4, is critically examined in order to establish 
how it follow customary international law and what kind of future impact this may have. 
 

1.3 Delimitation 
 
Atrocity crimes are usually divided into three different categories: genocide, war crimes and 
crimes against humanity.11 However, after the 2005 World Summit Outcome Document,12 
ethnic cleansing was also included in this.13 The focus of this paper will be on crimes against 
humanity, even if some parallels will have to be drawn from the other categories since these 
areas have a more developed legal basis. In addition to this, the Responsibility to Protect found 
in the 2005 World Summit Outcome Document will not be examined since the focus will be on 
the obligation to prevent.  
 
The aim of this paper is to investigate the State obligation to prevent crimes against humanity. 
Neither the question on State responsibility nor responsibility for international organisations’ 
failure to prevent crimes against humanity will be examined. The question of State 
responsibility for non-state actors’ actions will neither be examined. Instead non-state actors’ 
actions will only briefly be mentioned in relation to different triggering factors, but there will 
                                                        
7 Claes Sandgren, Rättsvetenskap för Uppsatsförfattare: Ämne, Material, Metod och Argumentation (Norstedts 
Juridik 2015) 45. 
8 ibid 40. 
9 ibid 43. 
10 ibid 46. 
11 UN Framework of Analysis for Atrocity Crimes (n 1) 1. 
12 UNGA Res 60/1 (24 October 2005) UN Doc A/RES/60/1. 
13 UN Framework of Analysis for Atrocity Crimes (n 1) 1.  
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not be any examination on what type of State influence or involvement there might be and if 
these acts may be attributable to the State. 
 
As will be examined, most of the precedents on crimes against humanity derive from 
international criminal prosecutions with individual responsibility. Even if these precedents do 
not discuss State obligations, they are of great importance for the development of the definition 
and the legal requirements. However, the question of individual criminal responsibility will not 
be further examined. This means that in Section 2.1, different preconditions, as actus reus of 
the crime, that may be found in earlier definitions will not be assessed.  
 
The focus of the paper is to examine the ILC’s Draft Articles in order to establish if the 
convention would be necessary and how this relates to the customary international law. 
However, not all of the Draft Articles will be examined. Instead the focus will be on the 
obligation to prevent and the definition on crimes against humanity. Therefore, Draft Articles 
2, 3 and 4 will be assessed in this thesis.  
 
Several different triggering factors have been acknowledged by the international community. 
However, due to delimitation factors, not all of these will be relevant to this paper. Instead the 
focus will be on incitement and hate speech. The other risk factors will be mentioned in relation 
to different preventative measures but what type of characteristics they may have will not be 
mentioned. 
 

1.4 Terminology 
 
As will be explained in the next chapter, there are different definitions of ‘crimes against 
humanity’ which makes it difficult to establish its definition. However, the general definition 
that will be used and which is generally accepted, is the one that covers the body of crimes 
broader than genocide and where certain elements that are needed to define them as genocide 
are lacking.14 In order to classify them as crimes against humanity there needs to be a certain 
level of widespread or systematic structure which means that generally isolated incidents or 
private acts may not fall within the ambit of the crimes.15 
 
Atrocity crimes or atrocities include the international crimes of genocide, war crimes, ethnic 
cleansing and crimes against humanity. 
 

1.5 Disposition  
 
The thesis starts with an examination on the background of the concept of crimes against 
humanity in order to establish what type of situations that are covered by the Draft Articles. 
Following that, the obligation to prevent is examined. This includes an assessment on how the 
positive obligation has emerged and what it contains. To do so, other conventions with similar 
provisions is examined as well as the ICJ’s case law. Thereafter, the preventative measures are 
assessed and how these relate to the risk factors of crimes against humanity. In order to establish 
if the measures are and have been effective, previous attempts is examined in connection to 
these.  
 

                                                        
14 Steven R. Ratner, Jason S. Abrams and James L. Bischoff, Accountability for Human Rights Atrocities in 
International Law: Beyond the Nuremberg Legacy (3rd edn, Oxford University Press 2009) 51. 
15 Sean D. Murphy, ‘The International Law Commission’s Proposal for a Convention on the Prevention and 
Punishment of Crimes Against Humanity’ (2018) 50 Case Western Reserve Journal of International Law 249, 253. 
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2. OBLIGATION TO PREVENT 
 
As stated in the introduction, the ILC started in 2017 to draft a Convention on Crimes Against 
Humanity. This Draft includes for example the definition of crimes against humanity, the 
obligation of non-refoulement and the question of jurisdiction. The main focus of this draft 
Convention has been the prevention of these crimes,16 covered by Article 4 and in the Preamble, 
which reads as follows: 
 

Affirming that crimes against humanity, which are among the most serious crimes 
of concern to the international community as a whole, must be prevented in 
conformity with international law.17 

 
In the explanatory document to the Draft Articles, the ILC explains how the obligation has 
emerged by looking at different case law and other international treaties. It is not something 
new that the international community addresses the importance of prevention, however, in the 
past the attempts of prevention have not been very successful. The States and the international 
organisations are much greater with the justice after grave mass violence than the preventative 
measures.18  
 
Firstly, this chapter will address the origins of the concept of crimes against humanity. 
Secondly, since there is not any convention in force upon this matter, other international 
conventions which are binding on the States will be examined in order to determine the positive 
obligation. Thirdly, the precedent from the ICJ will be analysed. This case is one of the most 
well-established cases where the Court really has developed the obligation. Lastly, a general 
analysis on the obligation will be presented before the next chapter which will assess the 
preventative measures.  
 

2.1 Background 
 
The concept of crimes against humanity has emerged mainly from customary international 
law.19 The prohibition of crimes against humanity is a peremptory norm. This means that the 
obligation to not commit these crimes falls upon all of the States without any need of an 
international binding legal document. Since the prohibition has erga omnes20 character it cannot 
be derogable and it has a universal application towards the whole of the international 
community.21 However, there have been several attempts to codify these crimes but as will be 
seen, not any single document has fully codified the definition in a way that is as extensive as 

                                                        
16 ILC, ‘Provisional Summary Record of the 3366th Meeting’ (2017) UN Doc A/CN.4/SR.3366, 3. 
17 The ILC Draft Articles (n 6) 10.  
18 Nina H. B. Jorgensen, ‘The Next Darfur and Accountability for the Failure to Prevent Genocide’ (2012) 81 
Nordic Journal of International Law 407, 409. 
19 Leila Nadya Sadat, ‘Crimes Against Humanity in the Modern Age’ (2013) 197 American Journal of International 
Law 334, 336. (Sadat 2013) 
20 The International Court of Justice (ICJ) described this in the judgment of Barcelona Traction: ‘In particular, an 
essential distinction should be drawn between the obligations of a State towards the international community as a 
whole, and those arising vis-à-vis another State in the field of diplomatic protection. By their very nature the 
former are the concern of all States. In view of the importance of the rights involved, all States can be held to have  
a legal interest in their protection; they are obligations erga omnes.’ [emphasize added] See Case Concerning the 
Barcelona Traction, Light and Power Company Ltd (New Application: 1962) (Belgium v Spain) Second Phase 
(Judgment) [1970] ICJ Reports 3, 32 [33].  
21 United Nations Office on Genocide Prevention and the Responsibility to Protect, ‘Definition: Crimes Against 
Humanity, Background’ < https://www.un.org/en/genocideprevention/crimes-against-humanity.shtml#footnote-2 
>accessed at 18 April 2019. 
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scholars believe it is in the customary international law.22 It is rather narrower in the definitions, 
which may be justified by the legislator as an attempt to limit different courts and tribunals’ 
jurisdiction.  
 
The focus will be on three different treaties which all contain definitions of crimes against 
humanity.23 These are the Statute of the International Criminal Tribunal for the former 
Yugoslavia24 (ICTY), the Statute of the International Criminal Tribunal for Rwanda25 (ICTR) 
and the Rome Statute of the International Criminal Court26 (Rome Statute). The ILC has chosen 
to use the definition seen in the Rome Statute under Article 7 (1), which is one of the most 
significant definitions as it is so widely accepted. The Article reads as follows: 
 

For the purpose of this Statute, “crimes against humanity” means any of the 
following acts when committed as part of a widespread or systematic attack directed 
against any civilian population, with knowledge of the attack: 
(a) Murder; (b) Extermination; (c) Enslavement; (d) Deportation of forcible transfer 
of population; (e) Imprisonment or other severe deprivation of physical liberty in 
violation of fundamental rules of international law; (f) Torture; (g) Rape, sexual 
slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other 
form of sexual violence of comparable gravity; (h) persecution against any 
identifiable group or collectively on political racial, national, ethnic, cultural 
religious, gender as defined in paragraph 3, or other grounds that are universally 
recognized as impermissible under international law, in connection with any act 
referred to in this paragraph or any crime within the jurisdiction of the Court; (i) 
Enforced disappearance of person; (j) The crime of apartheid; (k) Other inhumane 
acts of a similar character intentionally causing great suffering, or serious injury to 
body or to mental or physical health.27  

 
However, the first attempt to codify the crimes can be traced back to 1945. After World War II 
(WWII) the international community understood that a new corpus of crimes needed to be 
codified separately from war crimes. This mainly derives from the fact that the crimes 
committed by the Germans during the WWII were committed against other German nationals 
during a rather peaceful situation. When these persons were standing before trial, all of the 
crimes committed would not fall within the ambit of war crimes,28 instead they were defined as 
crimes against humanity. 
 

                                                        
22 Ratner, Abrams and Bischoff (n 14) 52. 
23 The treaties mentioned focus on individual criminal responsibility which is not the focus of this paper. However, 
it is still of importance to clarify what kind of crimes the obligation to prevent and prohibit covers in which these 
treaties have extensive case-law of. 
24 Statute of the International Criminal Tribunal for the Former Yugoslavia (as amended on 17 May 2002), 
(adopted 25 May 1993) UN Doc S/RES/827.  
25 Statute of the International Criminal Tribunal for Rwanda (as last amended on 13 October 2006),(adopted 8 
November 1994) UN Doc S/RES/955. 
26 Rome Statute of the International Criminal Court (last amended 2010), (adopted 17 July 1998, entered into force 
1 July 2002) 2187 UNTS 38544. 
27 Article 7(1) of the Rome Statute. 
28 Faustin Z. Ntoubandi, Amnesty for Crimes Against Humanity under International Law (BRILL 2007) 48. The 
definition for war crimes used at p. 48: ‘[T]he laws and customs of war are only applicable in a situation of armed 
conflict and directed to an external enemy’. 
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Due to this, the first international legal document that contains a definition of crimes against 
humanity29 is Article 6 (c) of the Charter of the International Military Tribunal,30 which 
included for example murder, enslavement, or other inhumane acts committed against the 
civilian population. Even if this action was not a violation of the domestic law,31 a trial of 
individual responsibility would be held before the Military Tribunal. It is important to point out 
in relation to the Charter of the International Military Tribunal, that it defines crimes against 
humanity only where there is a connection to other crimes, such as a crime against peace or in 
time of war.32 This can be seen as a way for the Tribunal to get jurisdiction since it dealt with 
crimes that would have fall within the ambit of the national jurisdiction if there would not have 
been any connection with an inter-State conflict.33 
 
History has shown a pattern of different elements of crimes against humanity. These elements 
have been; the crimes need to be committed in connection with an armed conflict, the crimes 
need to be committed in a systematic way, there should be a character trait of the victims, and 
lastly the actor that is responsible for the attack. The gravity and scale of the actions is also of 
importance.34 However, as will be examined in the following sections, some of these elements 
have been outdated or developed when the international community has reached a new 
consensus. 
 

2.1.1 Armed Conflict 
 
The assumption that crimes against humanity only gets committed in connection to an armed 
conflict is mostly based upon the fact that the corpus emerged from war crimes. It was usually 
invoked as a war crime or at least in relation to other war crimes rather than being tried 
separately.35 As stated earlier, it was not until the Charter of the Military Tribunal that the idea 
of a new set of crimes needed to be defined. If there was not any connection to an armed conflict, 
it would have been hard for the international community to justify interference with crimes 
committed in another State’s territory. This is because it would have interfered with the State’s 
sovereignty and belief that the State itself knows best on how to prosecute perpetrators. By 
making the crimes conducted by the Germans inside their territory, part of a wider scheme of 
creating an illegal war, the international community had a clear reason to act against them.36 In 
that way, it was clear that the actions possessed a real threat for international peace and security. 
This example also shows that the crimes may be committed by the own State.  
 
It was later shown that the international community had accepted that the crimes against 
humanity, as defined in the Charter of the Military Tribunal, could be committed both in 
peacetime and in wartime.37 It has also been confirmed in many decisions after the Nuremberg 
trials which reflects the general acceptance that there is no need for a link between the crimes 
                                                        
29 ibid 47. 
30 Charter of the International Military Tribunal – Annex to the Agreement for the Prosecution and Punishment of 
the Major War Criminals of the European Axis (“London Agreement”), (entered into force 8 August 1945) 1951 
UNTS 280. 
31 This has been criticized since some scholars argues that it is in breach of the principle of legality, more 
specifically nullum crimen nulla poena sine lege, but it was justified since, in the legislator’s view, the prohibited 
acts were universally recognized as crimes in the domestic law of all the civilized nations. Therefore, this Charter 
merely created a legal recognition of already existing crimes. See Ntoubandi (n 28) 50-1. 
32 Ratner, Abrams and Bischoff (n 14) 49. 
33 The ILC Draft Articles (n 6) 26 [5]. 
34 Ntoubandi (n 28) 53; Murphy (n 15) 258.  
35 Ratner, Abrams and Bischoff (n 14) 52. 
36 Ntoubandi (n 28) 65. 
37 Ratner, Abrams and Bischoff (n 14) 56. 
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against humanity and war crimes. Crimes against humanity can thus be committed without 
linkage to an armed conflict, no matter international or domestic.38  
 
This is why it is interesting that the Charter of the ICTY stated that the Tribunal only have 
jurisdiction over the crimes against humanity committed during an armed conflict which can 
be seen in Article 5. Neither the Statute of ICTR nor the Rome Statute contains this provision, 
and it is also abandoned by the ILC in the Draft Articles under Article 2. The Appeals Chamber 
of the ICTY addressed this and stated that this should not be seen as reflecting customary 
international law. The wording of the Article was only used since there were proof of an armed 
conflict in the former Yugoslavia.39 The States’ practices have confirmed that the need for 
connection to an armed conflict has been completely abandoned since the Military Tribunal.40 
However, it is true that crimes against humanity do in many times occur during war which can 
create difficulties to detect crimes against humanity.41  
 

2.1.2 Widespread or Systematic Attack Against Any Civilian Population 
 
As seen in the previous mentioned Article 7 of the Rome Statute, in the first paragraph the 
legislator refers to ‘a widespread or systematic attack directed against any civilian population’. 
This is not something new since most of the legal documents that try to define crimes against 
humanity use this phrasing. However, there has been troubles to understand what this means.42 
Does it refer to the scale, more specifically the number of civilians killed in the targeted group, 
or does it refer to the method used, that the attack is systematic and is directed against the 
specific population rather than random individuals? What kind of attack is covered by the 
obligation to prevent crimes against humanity? 
 
Firstly, the definitions for the terms has been described by the ICTY and reads as follows: 
 

The concept of widespread may be defined as massive, frequent, large scale action, 
carried out collectively with considerable seriousness and directed against a 
multiplicity of victims. The concept of systematic may be defined as thoroughly 
organised and following a regular pattern on the basis of a common policy 
involving substantial public or private resources. There is no requirement that this 
policy must be adopted formally as the policy of a state. There must however be 
some kind of preconceived plan or policy.43 [emphasize added] 

 
It has been shown through the case law of the ICTY and the ICTR that even if there are two 
different criteria, either widespread or systematic, the emphasis has been that it depends on the 
population and the scale of the action. With that said, the ICTY has also emphasized that: ‘each 
attack against the other’s civilian population would be equally illegitimate and crimes 
committed as part of this attack could, if all other conditions being met, amount to crimes 
against humanity’.44 This shows that the important part is that there cannot be an isolated act,45 

                                                        
38 ibid 59. 
39 Prosecutor v Tadic (Judgment Appeal Chamber) IT-94-1-A (15 July 1999) [251]. (Tadic Appeal Judgment) 
40 Prosecutor v Dusko Tadic aka ‘Dule’ (Decision on the Defence Motion for Interlocutory Appeal on 
Jurisdiction), IT-94-1 (2 October 1995) [140-1]. 
41 Evans (n 2) 81. 
42 Ratner, Abrams and Bischoff (n 14) 60. 
43 Prosecutor v Jean-Paul Akayesu (Trial Chamber) ICTR-96-4-T (2 September 1998) [580]. 
44 Prosecutor v Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic (Appeal Judgment) IT-96-23 & IT-96-
23/1-A (12 June 2002) [87]. 
45 Prosecutor v Georges Anderson Nderubumwe Rutaganda (Judgment) ICTR-96-3-T (6 December 1999) [67]. 
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rather it should consist of either both or one of46 systematic or widespread.47 During the 
discussions to the Rome Statute, some States argued that both the systematic and the widespread 
criteria should be required, otherwise the States believed that the standard would be too broad.48 
 
As seen in the last sentence of the quote, a requirement of policy is detected. The International 
Criminal Court (ICC) Pre-Trial Chamber concluded that in order to have a systematic attack, 
some sort of common policy is required. This is needed in order for the Court to be able to 
exclude accidental attacks that do not follow a common pattern,49 and a way of limiting its 
jurisdiction to only being able to prosecute acts committed with some sorts of State involvement 
rather than other inhumane actions taken by private persons.50 It can also be seen as one way to 
separate international crimes from ordinary crimes in order to allow for international 
jurisdiction.51 
 
This approach is not something common for all the legal sources since neither the Statute of the 
ICTR nor the Statute of the ICTY includes the policy requirement. In relation to customary 
international law, no policy is required.52 However, it was supported by the ICTR which stated 
that it ‘can be evidentially relevant, but it is not a separate legal element of a crime against 
humanity.’53 The thought behind the policy requirement was to lower the threshold of the term 
‘systematic’ but to still distinguish a crime against humanity from a random act.54 This may be 
interpreted as excluding individual acts from crimes against humanity. However, there are some 
circumstances where individual actions could qualify. The ICTY addressed the actions taken 
by an individual perpetrator and stated that: 
 

Clearly, a single act by a perpetrator taken within the context of a widespread or 
systematic attack against a civilian population entails individual criminal 
responsibility and an individual perpetrator need not commit numerous offences to 
be held liable. Although it is correct that isolated, random acts should not be 
included in the definition of crimes against humanity, that is the purpose of 
requiring that the acts be directed against a civilian population and thus “[e]ven an 
isolated act can constitute a crime against humanity if it is the product of a political 
system based on terror or persecution.”55 

 
This means that the number of attacks may be insignificant, as long as the number of victims is 
grave. However, there is a case where the only victim was the Hungarian leader who was killed 
by the Soviet authorities in 1956. The murder was not widespread since it was only one victim, 
however, this act constituted a crime against humanity since the political aim of the attack was 
to intimidate the leader’s supporters which in this case can be seen as the targeted civilian 
                                                        
46 It may also be interesting to compare the French versions of the Statute of the ICTR to the English version, since 
in the French version a conjunctive formulation is used which means that the attack needed to both widespread 
and systematic. However, the ICTR explained this with the argument that there were reasons to believe that there 
had been an error in translation since customary international law did not require both. See Prosecutor v Jean-
Paul Akayesu (n 43) [579] in footnote 144. 
47 Ratner, Abrams and Bischoff (n 14) 62.  
48 The ILC Draft Articles (n 6) 32 [11]. 
49 Prosecutor v Germain Katanga and Mathieu Ngudjolo Chui (Pre-Trial Chamber) ICC-01/04-01/07 (30 
September 2008) [396] 
50 The ILC Draft Articles (n 6) 38 [23]. 
51 Sadat 2013 (n 19) 368.  
52 ibid 346. 
53 Sylvestre Gacumbitsi v The Prosecutor (Appeal Judgment) ICTR-2001-64-A (7 July 2006) [84]. 
54 Sadat 2013 (n 19) 353. 
55 Prosecutor v Tadic (Judgment Trial Chamber) IT-94-1-T (7 May 1997) (Tadic Trial Judgment) [649]. 
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population. This means that even if there is one single act, the important factor is to see the aim 
with the attack. This is clearer in cases of attacks against targeted individuals, such as 
politicians, where it will intimidate a broader perspective of civilians.56  
 
Nevertheless, this is probably more of an exception than a rule. Indeed, it would be difficult to 
claim that a single person that gets tortured and raped in prison, which would constitute multiple 
acts towards the individual and could be seen as part of the civilian population, would fall within 
the ambit of crimes against humanity. Rather several individuals would be needed to face that 
same kind of treatment in order to fulfil the requirement of a widespread or systematic attack57 
which is clarified in Article 7(2)(a) of the Rome Statute that requires ‘multiple commission of 
acts.’ The torture and rape of one single person would probably rather be categorized as human 
rights violations, which the States still has an obligation in accordance with international human 
rights law to protect its citizens from. 
 

2.1.3 Victim Trait 
 
In order to have a systematic act, there may the requirement for a link between the victims.58 
The motives behind the actions need to be answered, which is most commonly answered by 
looking at the character traits of the victims. These are usually referred to as the ‘discrimination 
grounds’ in the international community and basically means that the act is based upon political, 
racial, ethnical or religious grounds, to name a few. 
 
There has been some discussion on whether or not this is relevant to include when it comes to 
crimes against humanity. Customary international law does not require a discriminatory intent 
for crimes against humanity.59 Neither the Rome Statute nor the ICTY Statute has included any 
discrimination grounds, with the exception of the crime of persecution. In fact, no legal 
documents that have addressed crimes against humanity have contained any requirement for 
discriminatory intent, except one.60 The Statute of the ICTR has included grounds for 
commission on all offenses. This was addressed by the ICTR in the case of the Prosecutor v 
Jean-Paul Akayesu where it explained that the only reason for the UNSC to include 
discrimination grounds in the Statute was to limit the jurisdiction of the ICTR so that the 
Tribunal would not end up prosecuting other possible crimes against humanity. With that said, 
the ICTR also stressed that this in no way should be seen as reflecting any requirement of 
discriminatory intent on the customary international law, it rather departed from it.61 
 
It may be noteworthy to look at how the Secretary-General discussed in the creation of Article 
5 of the Statute of the ICTY. When it first defined crimes against humanity it was defined as 
inhumane acts, part of widespread or systematic acts, against a civilian population based on 
discriminatory grounds.62 But in Article 5 these are not included. In the case of the Prosecutor 
v Tadic, the ICTY Appeal Chamber contributed with further clarification on this matter. The 
prosecution wanted the Appeal Chamber to apply Article 5 with the requirement of 

                                                        
56 Ratner, Abrams and Bischoff (n 14) 63. 
57 Daniel Heimler, ‘Defining the Unthinkable: A Critical Analysis of the Statute of Rome’s Definition of Crimes 
Against Humanity’ (2012) 2 Warwick Student Law Review 19, 23, footnote 22. 
58 Ratner, Abrams and Bischoff (n 14) 63. 
59 Tadic Appeal Judgment (n 39) [288]. 
60 Ntoubandi (n 28) 58. 
61 Prosecutor v Jean-Paul Akayesu (Appeal Judgment) ICTR-96-4-A (1 June 2001) [464-5] 
62 UNSC, ‘Report of the Secretary-General Pursuant to Paragraph 2 of Security Council Resolution 808’ (3 May 
1993) UN Doc S/25704 [48]. However, these discriminatory grounds only included national, political, ethnical, 
racial or religion grounds. 
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discriminatory intent.63 The Appeal Chamber applied the principle from the ICJ’s Advisory 
Opinion that stated that a tribunal needs to give effect to the ordinary meaning of the provisions 
of the treaty,64 which in the Appeal Chamber’s view, made it clear that the ordinary meaning 
of Article 5 was to not require any discriminatory intent, with the exception of Article 5 (h).65  
The aim of the legislator was to make all of the crimes against humanity punishable, even if 
there is not any clear discriminatory intent. The Appeal Chamber is clear that it would go 
against the purpose of ‘the humanitarian goals’66 of the Statute to restrict the offences under 
crimes against humanity which would leave ‘all the possible instances of serious and 
widespread or systematic crimes against civilians on account only for their lacking a 
discriminatory intent.’67  
 
The Appeal Chamber also addressed the previously mentioned Secretary-General’s report that 
included discriminatory intent. The Chamber starts by highlighting that the report does not have 
the same legal status as the ICTY Statute and therefore does not have any legally binding 
authority.68 Since the UNSC had only approved the report, while it had adopted the Statute, it 
showed that the report was meant as an explanatory document. However, because of the legal 
status, the Statute will prevail if any contradictions occur.69 When the Tribunal looked at why 
the Secretary-General decided to depart from the customary international law, which does not 
require a discriminatory intent, it came to the conclusion that the Secretary-General probably 
described the notion of crimes against humanity, without creating any legally binding 
definition. It is true, the Tribunal explained, that there is usually a connection between 
discriminatory intent and crimes against humanity, which probably is why the Secretary-
General mentioned the discrimination grounds.70  
 
Neither the customary international law nor the case-law from ICTY sets up a requirement that 
there need be a discriminatory intent in order to have committed a crime against humanity. This 
would go against the whole purpose to prosecute crimes against humanity, since it would not 
offer a wide enough protection for the civilians. The only scenario in which it is required is in 
the persecution cases.  
 

2.1.4  Article 3 of the Draft Articles 
 
One of the problems that one can see is that when the ILC decided to use the definition of crimes 
against humanity from Article 7 of the Rome Statute, a much narrower definition than 
customary international law, which only benefits the perpetrator that stands on trial.71 Even if 
it is true that both of the Articles points out that the States are free to apply a wider definition, 
it still can be somehow undermining for the norm set out in the customary international law. It 
may also be seen as contrary to the purpose set out in the Preamble of the Draft Articles where 
it confirms that the prohibition of crimes against humanity is a jus cogens.  
 

                                                        
63 Tadic Appeal Judgment (n 39) [281]. 
64 Competence of the General Assembly for the Admission of a State to the United Nations (Advisory Opinion) 
[1950] ICJ Rep 4, 8. 
65 Tadic Appeal Judgment (n 39) [283]. 
66 ibid [285]. 
67 ibid. 
68 ibid [295]. 
69 ibid. 
70 ibid [297]. 
71 Sadat 2013 (n 19) 335. 
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The preamble of a treaty is usually one of the key elements for courts and States to understand 
the object and purpose of the document. This may be important if there is trouble with the 
interpretation. The ILC has with its preamble to the Draft Articles shown that it will be used as 
a complement to the Rome Statute, which is important to point out since some academics have 
been unsure as to whether this new convention would in some way undermine the ICC.72 It also 
clarifies that no State can allow for amnesty over these crimes since it is a peremptory norm.73 
However, since the Preamble is the key if questions arise about interpretation, it may be difficult 
the Articles goes against the purpose set out in the Preamble. 
 
It was similar discussion in relation to the Rome Statute. Academics were unsure to whether or 
not the definition would be a codification of customary international law. To some extent the 
Statute does separate itself from customary international law with the provision of ‘for the 
purpose of this Statute’.74 However, some argue that today the Article has become accepted as 
the customary norm which then clearly shows that the narrower definition prevailed over the 
wider and more inclusive definition of customary international law.75 This is problematic since 
the Statute does not only apply to the State Parties, but it also applies to the UN Member States 
since there may be referrals to the ICC through the resolutions of the UNSC.76 This means that 
even if the ICC itself claims that it does not codify customary international law, it would be 
hard to believe that this definition could exist alongside a different definition that derives from 
customary international law. It is even harder to believe that an international court, or domestic 
court, would decide to depart from already codified definitions which have been accepted by 
many States, to try and interpret vague customary international law.77 
 
The fact that the legislator choses to depart from customary international law does not only 
make prosecution harder, since less acts get covered, but could also possibly undermine the 
universality and the legitimacy of the Rome Statute, and now the new potential convention, 
itself.78 The ILC should have taken this opportunity to fully attempt to codify the customary 
international law instead of choosing an already existing but criticized definition. It cannot be 
denied that it can be beneficial for the ILC to adopt the same definition since it has been ‘widely 
accepted’ by the States.79  
 
However, the question is can it really can be counted as widely accepted when only 54 percent 
of the UN Member States have legislation on crimes against humanity.80 This can be proof of 
acceptance, but not on compliance in the State practices. The fact that so many of the judgments 
and different conventions say different things about crimes against humanity shows also that 

                                                        
72 Sadat 2018 (n 4) 694. 
73 ibid 695. 
74 Article 7(1) of the Rome Statute. 
75 Sadat 2013 (n 19) 375. 
76 This happened with the conflict in Darfur in 2005, when the UNSC issued a resolution which required Sudan, 
which was not party to the Rome Statute, to fully co-operate with the ICC. See UNSC Res 1593 (31 March 2005) 
UN Doc S/RES/1593. 
77 Sadat 2013 (n 19) 373. 
78 ibid 336. 
79 The Statute has 122 State Parties. See International Criminal Court, ‘The States Parties to the Rome Statute’ < 
https://asp.icc-  
cpi.int/en_menus/asp/states%20parties/pages/the%20states%20parties%20to%20the%20rome%20statute.aspx > 
accessed 5 May 2019. 
80 Murphy (n 15) 257. In addition to this, it may also be questionable when such an influential State as the US has 
decided to not sign the Rome Statute which has weaken the Court’s legitimacy and efficacy. See more Lee J. F. 
Deppermann, ‘Increasing the ICJ’s Influence as a Court of Human Rights: the Muslim Rohingya as a Case Study’ 
(2013) 14 Chicago Journal of International Law 291, 299.  
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there may be difficulties to claim this. Many offences may go unpunished because of lack of 
domestic laws since there could be a possibility to seek refuge in these States. This arises from 
the fact that there could be problems with the co-operation on the extradition requirements if 
the State lacks the law.81 Even if this may be a breach of jus cogens, it could be hard to urge 
State responsibility for it.82 Since no real threat of punishment exists, it may lose its preventative 
effect. Nevertheless, the ILC might be more careful since there has been a decrease in recent 
years in the conclusion and in the ratification of different multilateral treaties when States have 
become more sensitive and hostile to third-party settlements of their disputes.83  
 
In addition to this, it is interesting that the ILC do allow the State to adopt broader definitions 
in the domestic law under Article 3(4), which can be seen as allowing for a definition which is 
more similar to customary international law. However, when doing this, the ILC wants to 
remind the States that one of the important objectives of the Draft Articles is that there should 
be harmonization between the domestic laws in order to have an effective inter-State 
cooperation. Nevertheless, the ILC do address this with the explanation that if the national law 
adopts a wider and more inclusive definition, then it cannot benefit from the Draft Articles 
when it comes to, for example, extradition and the mutual legal assistance.84 This may be seen 
as a way of assuring the States that they will not have any additional obligations than those they 
have given consent to, which is in line with the principle of sovereignty. But still, it may also 
be interpreted as discouraging the States and may undermine the wider definition of customary 
international law. 
 
There can be no denial of the importance that the ICC has played in the international 
community. The Court and the Tribunals have developed the term of ‘crimes against humanity’ 
the most in the international community and have been successful in the with prosecution of 
these crimes. Because of its possibility with jurisdiction even in ongoing conflicts or even 
before they emerge into a conflict, there is a real possibility for the Court to assume a 
preventative role.85 It is still a need for a new convention with the purpose of prevention since, 
to this day, there are so many atrocities happening around the world. However, this convention 
needs to be strong and clear upon the matter in order to fulfil its purpose of prevention. 
 
It could be preferential to have a wider definition than the one seen in the Rome Statute. 
Especially if a comparison to the Genocide Convention is made and the case-law of the ICJ. 
Too many times different grave mass violations have been overlooked because they have not 
fallen within the ambit of the crime of genocide. There could be a risk that the same could 
happen now. Amnesty International has raised a concern on the failure to comply the crime of 
persecution under the Draft Articles with international customary law.86 The concern was also 
raised by the International Bar Association. However, it decided to support the fact that the 
Article does not have ‘an exhaustive compilation of customary international law with regard to 
crimes against humanity’87 since it would be better to have some sort of harmonization in the 
already existing domestic legislations.88 

                                                        
81 Murphy (n 15) 258. 
82 Sadat 2018 (n 4) 685. 
83 Zimmermann and Boos (n 4) 855. 
84 The ILC Draft Articles (n 6) 45 [41]. 
85 Sadat 2013 (n 19) 334.  
86 Amnesty International, ‘International Law Commission: The Problematic Formulation of Persecution under the 
Draft Convention on Crimes Against Humanity’ (2018) Amnesty International Publications. 
87 War Crimes Committee of the International Bar Association, ‘Comments on the International Law 
Commission’s Draft Articles on Crimes Against Humanity’ (2018) International Bar Association, 7. 
88 ibid. 
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2.2 Positive Obligation in Other Conventions 

 
The violation of crimes against humanity may invoke individual criminal responsibility, but the 
violation of the obligation to prevent crimes against humanity rather invokes State 
responsibility.89 This is much needed since States have a totally different capacity than 
individuals to offer restitution to the victims.90 It is also needed as a preventative tool since then 
the States understand its obligation and can use its capacity to fulfil these. It is interesting that 
there is not yet any dedicated treaty on crimes against humanity, especially since there are more 
than 300 different international conventions that cover everything from money laundering to 
genocide but no convention that covers the mass murders of thousands individuals which cannot 
fall within the characterisation of genocide.91  
 
The focus of this section will be on other international conventions in order to establish how 
the positive obligation may be received from the Draft Articles. There are different crimes that 
fall within the ambit of crimes against humanity which have their own treaties such as the 
International Convention for the Protection of All Persons Against Enforced Disappearance,92 
the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment (Torture Convention),93 and the Convention on the Suppression and Punishment of 
the Crime of Apartheid.94  
 

2.2.1 UN Charter  
 
The first convention in which an obligation to prevent can be found is the Charter of the United 
Nations95 (UN Charter). In the beginning of its Preamble, the Charter points out that one of the 
purposes of the UN is to ‘reaffirm faith in fundamental human rights’.96 The aim to promote 
peace and security can also be interpreted as including the obligation to prevent crimes against 
humanity which, as stated earlier, often happen in relation to war and in unstable countries.97 
The UN has explained that a way of fulfilling a State’s sovereign obligations is to prevent 
crimes against humanity within its own borders.98 Some scholars actually believe that the duty 
to prevent crimes against humanity, especially the duty to cooperate, arises from the UN 
Charter.99 The question of cooperation will be further examined in Chapter 4 where the 
preventative measures the States should pursue are presented, since this is one of the most 
central measures for the prevention of the crimes.100 
                                                        
89 William A. Schabas, ‘Prevention of Crimes Against Humanity’ (2018) 16 Journal of International Criminal 
Justice 705, 712.  
90 Deppermann (n 80) 303. 
91 Sadat 2018 (n 4) 686. 
92 International Convention for the Protection of All Persons from Enforced Disappearance, (adopted 20 December 
2006, entered into force 23 December 2010), 2716 UNTS 48088. 
93 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, (adopted 10 
December 1984, entered into force 26 June 1987) 1465 UNTS 85. (Torture Convention) 
94 International Convention on the Suppression and Punishment of the Crime of Apartheid, (adopted 30 November 
1973, entered into force 18 July 1976) 1015 UNTS 243. 
95 Charter of the United Nations, (adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI (UN 
Charter). 
96 The Preamble of the UN Charter. 
97 Sarah Mazzochi, ’Humanitarian Intervention in a Post-Iraq, Post-Darfur World: Is There Now a Duty to Prevent 
Genocide Even without Security Council Approval’ (2011) 17 Annual Survey of International and Comparative 
Law 111, 127. 
98 The UN Framework of Analysis for Atrocity Crimes (n 1) 2. 
99 Schabas (n 89) 721. 
100 ibid 720. 
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If a real threat to the international peace and security occurs, the UNSC has different measures 
which allows it to act in order to prevent any sort of escalation. The importance to comply with 
the UN Charter has been stressed several times by the UN,101 but the question is if the States 
sometimes need to act without the authorisation of the UNSC in order to stop atrocity crimes 
from escalating. A comparison to this may be the Constitutive Act of the African Union which 
allows for State intervention where there is human rights violations of grave nature, such as 
crimes against humanity,102 whereas the only exceptions that allow for use of force in the UN 
Charter is self-defence or the authorisation from the UNSC.103 As will be seen in Chapter 3, the 
UNSC have at many times failed to act in time which have resulted in many deaths and 
situations has occurred where the international community has acted without the authorisation. 
 
The ILC also points out the significance of compliance with the legal measures that exists under 
international law. This mostly focuses on the UN Charter and its rules on the use of force, which 
may only be justified if the UNSC authorizes it or in cases of self-defence.104 This is interesting 
in the sense that the obligation to prevent is an absolute obligation, compared to the UN Charter 
and its Article 2(4) on the prohibition on the use of force which comes with exceptions.  This 
means that when these two obligations contradict each other, the obligation of prevention 
should prevail.105 However, recently the prohibition of use of force has also been accepted as a 
jus cogens which means that the prohibition is non-derogable for all States.106 Therefore it may 
be even harder to solve a potential conflict between these two. Nevertheless, as seen in the next 
chapter, examples will be presented on different situations in which there has been use of force 
compared to situations where no humanitarian intervention has been made. Both of which have 
been shown to be problematic, which shows that the measures that should be used will have to 
be determined from case to case.  
 

2.2.2 Genocide Convention 
 
The Convention on the Prevention and Punishment of the Crime of Genocide107 (Genocide 
Convention) is one of the first treaties that have a clear codification on the obligation to prevent. 
Even if this Convention does not provide any positive obligation on crimes against humanity, 
it is still of great importance since the ILC uses it as inspiration.108 Article I of the Genocide 
Convention sets out the main obligation for the Contracting States where they accept to prevent 
and punish genocide no matter if it is conducted during peace or war. This obligation does not 
have any fixed limits, instead the obligation according to the ICJ goes beyond the other Articles 
of the Convention.109 The problem with this is to determine when the provision should be 
invoked in case the situation is unclear. It is not always easy to determine if a situation will 
escalate into a genocide which makes it harder to determine when a State need to act. There 
                                                        
101 The UN Framework of Analysis for Atrocity Crimes (n 1) 3. 
102 Constitutive Act of the African Union, (adopted 7 November 2000, entered into force 26 May 2001), Article 
4(h). 
103 The UN Charter Articles 51 and 42. 
104 The ILC Draft Articles (n 7) Article 4 (1). 
105 Mazzochi (n 97) 127.  
106 Diana Amnéus, ‘Rethinking Security: Humanitarian Intervention in the Age of Human Security – A 
Responsibility to Protect?’ in Diana Amnéus and Katinka Svanberg-Torpman (Eds.) Peace and Security: Current 
Challenges in International Law (Studentlitteratur 2004) 352. 
107 Convention on the Prevention and Punishment of the Crime of Genocide, (adopted 9 December 1948, entered 
into force 12 January 1951) 78 UNTS 277.  
108 The ILC Draft Articles (n 6) 45-5. 
109 Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia-Herzegovina v Serbia and Montenegro) [2007] ICJ Rep 43, (Bosnia v Serbia) 165. 
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cannot be any violation to this article if a genocide has not occurred,110 which makes it even 
harder for the States to determine beforehand where the line is drawn of what types of actions, 
or absence of actions, will invoke responsibility.  
 
Moreover, the Genocide Convention does not offer much explanation on what type of measures 
the States need to take. Rather the focus is on the fact that the States need to do something and 
not be passive if suspicion occurs. Every situation should be assessed individually in order to 
establish what is required.111 The preventative measures that have been mostly in focus of the 
Convention is of a repressive character which is seen in Article V. For example, that the States 
should have effective penalties with the aim to dissuade potential perpetrators. This creates an 
even bigger reliability on the UNSC’s collective security system to work effectively since 
Article VIII refers only to prevention in relation to this.112 
 
If one applies the interpretation tools found in Article 31(1) of the Vienna Convention on the 
Law of Treaties,113 to the object and purpose of the Genocide Convention and Article I, there 
is an erga omnes obligation to prevent.114 This obligation arises from the purpose of the 
Convention that there should not be any genocide. When and if genocide occurs the obligations 
under the Convention have failed.115 This means that in order for the Convention to fully work, 
an erga omnes obligation to prevent has been created.116 This approach should be applicable to 
the Draft Articles since the proposed Convention will have the same structure as the Genocide 
Convention. As mentioned in the Background, the prohibition of crimes against humanity is a 
jus cogens which should mean that the obligation to prevent is included. 
 
In the Draft Articles, it is seen that the ILC has drawn most inspiration from the Genocide 
Convention and its obligation to prevent.117 It is especially seen in the explanatory document 
where the ILC states: ‘Article 4 is intended to express the same kind of legally binding effect 
upon States’118 which shows that this is an obligation and not merely a hortatory introduction. 
However, the Genocide Convention possesses a bigger and more sufficient obligation of 
prevention compared to the proposed Draft Articles. Some scholars argue that instead of using 
a progressive approach on the obligation, the ILC has chosen to weaken the principles from the 
Genocide Convention since there is no mention of a universal obligation to prevent outside the 
own borders.119  
 

2.2.3 Torture Convention 
 
The ILC has also drawn inspiration from the Torture Convention, especially in the wording of 
Article 4(1)(a): “effective legislative, administrative, judicial or other preventative measures in 
any territory under its jurisdiction”.120 This has been explained more by the Committee Against 
                                                        
110 Jorgensen (n 18) 434. 
111 Björn Schiffbauer, ‘The Duty to Prevent Genocide under International Law: Naming and Shaming as a Measure 
of Prevention’ (2018) 12 Genocide Studies and Prevention: An International Journal 83, 86. 
112 Andrea Gattini, ‘Breach of the Obligation to Prevent and Reparation Thereof in the ICJ’s Genocide Judgment’ 
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113 Vienna Convention on the Law of Treaties, (adopted 23 May 1969, entered into force 27 January 1980) 1155 
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Torture where it stressed the importance of having effective measures in force. The obligation 
under the Torture Convention creates a duty upon the States to continually review its measures 
in order to always make sure that they are effective. This includes both the national laws and 
the authorities’ policies. If it would be shown that the measures fail to prevent acts of torture, 
there is a duty on the State to adopt or change the laws in order to have effective prevention at 
all time.121 Article 4 of the Draft Articles also states that no sort of justification may be invoked 
to justify crimes against humanity, also this is inspired by the Torture Convention. The 
examples mentioned in the Article, such as public emergency or armed conflict, is not 
exhaustive which shows that this clause is absolute and the State at all times has the obligation 
to prevent.122 
 
The fact that the ILC draws inspiration from the Torture Convention may be seen as an opening 
for an eventual treaty monitoring body, that would be able to review the States measures they 
have in force. This is something that is very important in order to have a successful treaty since 
it is one of the ways to ensure that the purpose of the treaty gets fulfilled. However, some of the 
States have expressed their concerns about this since in their opinion the States knows best for 
their own what kind of measures are effective in their territory.123 Be that as it may, the fact is 
that there are often difficulties for the victims of grave human rights violations in getting an 
effective reparation and redress from the domestic legal systems.124 To get a case to the ICJ 
may also be more difficult,125 compared to try it before a treaty monitoring body, which would 
also be an argument in favour of establishment of a treaty monitoring body. 
 

2.2.4 Other Human Rights Treaties 
 
How the definition on crimes against humanity has developed since the Charter of the 
International Military Tribunal has a clear connection to the developments seen in international 
human rights law.126 The international community learned the lesson that they could not wait 
to intervene in international conflicts until they possessed a threat to the international 
community, the citizens needed protection even in non-international conflicts. This sort of 
extraterritorial protection is mostly seen in the international human rights law, but it is also 
connected to the obligation to prevent crimes against humanity. International Human Rights 
Law also creates obligations to prevent, even if it is important to point out that human rights 
violations may only constitute crimes against humanity if it would fulfil the rest of the 
characteristics of the definition, such as part of a widespread or systematic attack. However, the 
Special Adviser of the Prevention of Genocide along with the Special Rapporteur on the 
Promotion of Truth, Justice, Reparation and Guarantees of Non-Recurrence have both a broader 
sense to prevention against the crimes of humanity. In their view, the obligation to prevent starts 
with the obligation to prevent human rights violations.127 
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Even if most of these human rights conventions that will be mentioned does not expressly oblige 
the States to punish human rights violations, they contain the obligation to respect and ensure 
the full enjoyment of the human rights protected under it. If a violation would occur, different 
monitoring bodies or human rights courts exists that will be able to hold the State responsible 
for failing in its obligation to protect these human rights. 
 
The International Covenant on Civil and Political Rights128 (ICCPR) is a very important human 
rights convention with the treaty monitoring body the Human Rights Committee, that has issued 
different general comments that clarifies the positive obligation from the Covenant. Article 7 
has at several times been mentioned by the Human Rights Committee where it has clarified the 
positive obligation. In the case of Muteba v Zaire, the Human Rights Committee urged Zaire to 
punish the people responsible for the alleged torture, and to ‘take steps to ensure that similar 
violations do not occur in the future.’129 Similar in the General Comment No. 20, the obligation 
is mentioned again where the State Parties ‘should ensure that they [acts of torture] do not occur 
in the future.”130 It is important to note that the documents from the Human Rights Committee 
are not legally binding. Still, they provide a great clarification on how the rights under the 
Covenant should be realized and the examples mentioned does show that in order for the 
citizens to enjoy their human rights which they are entitled to, positive obligations need to be 
taken in order to protect the citizens from violations. One way to do this is to have criminal law 
in force that penalizes these crimes and to prosecute the people responsible for the crimes.131 
 
The European Convention on Human Rights132 (ECHR) is a widely ratified convention in 
Europe with 47 State Parties.133 Most relevant articles related to crimes against humanity is: 
Article 2 (the right to life), Article 3 (prohibition of torture), Article 4 (prohibition of slavery) 
and Article 5 (the right to liberty and security). One of the European Court of Human Rights 
(ECtHR) most famous cases where it addressed the importance of preventative measures is in 
the case of Ireland v the United Kingdom (UK). In this case, the States obligation to prevent 
torture were clarified.134 The ILC has also looked at this Convention in its Draft Articles.135 It 
concluded that even if there may not be any obligation that expressively mentions prevention, 
it was established by the ECtHR that Article 2.1 contains an obligation for the States to prevent 
by using appropriate measures in its administrative and legal framework.136 This should 
however, not put a disproportionate burden on the State’s authorities.137 Usually, this is called 
a horizontal dimension and in relation to the ECHR. A lot of case law has developed this mostly 
in regard to the prohibition of torture and the right to life.138  
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The ECtHR has also created an important precedent on the question of States’ obligation 
towards all which may be related to the question of a potential erga omnes obligation. In the 
case of Austria v Italy,139 where Austria claimed that Italy had violated Article 6 of the ECHR. 
The problem was that Austria had not ratified the Convention until 1958, while the alleged 
violations by Italy had been during 1955 and 1958. Italy’s main argument to challenge the 
ECtHR’s jurisdiction on this matter was that during that time, Italy had no obligation towards 
Austria since Austria were not a party to the ECHR until 1958.140 The ECtHR came to the 
remarkable conclusion that the ECHR actually has established a common public order of 
Europe.141 This showed that Austria could claim responsibility since Italy’s violations had been 
towards all of Europe.142 The case can actually have a big importance to the question of ICJ’s 
jurisdiction to claim responsibility of the obligation to prevent crimes against humanity. If the 
Draft Articles is in fact legislating an already established erga omnes obligation to prevent, the 
ICJ should be able to follow the same reasoning as the ECtHR had.143  
 
The Inter-American Court of Human Rights has also addressed that the obligation to prohibit 
torture, gives the State a duty to prevent these actions since otherwise it would not be possible 
to ensure the full enjoyment of the human rights in the Inter-American Convention on Human 
Rights.144 This duty to ensure the enjoyment of human rights, creates a requirement for the 
States to take certain steps in order to prevent infringement in the rights.145 
 

2.3 Bosnia v Serbia 
 
Serbia is one of the States that clearly has faced the consequences of failure to prevent genocide. 
The case of Bosnia and Herzegovina v Serbia and Montenegro (Bosnia v Serbia) were a case 
before the ICJ that concerned the killings of Bosnian Muslims. The ICJ came to the conclusion 
that there had been a genocide at Srebrenica146 and Serbia had breached its obligation to prevent 
it.147  There were in fact many crimes against humanity, but the Court were unable to link it to 
a genocidal plan which meant that it did not investigate on it further.148 The ICJ offers a lot of 
important explanations on what this obligation entails and how to determine whether or not a 
State has breached it, and it is also the only case where there has been a judicial examination 
on the States’ positive obligation to prevent.149 First of all, the obligation to prevent should be 
seen as autonomous and not simply part of the duty to punish genocide.150 The essence of the 
obligation is: 
 

[I]t is clear that the obligation in question is one of conduct and not one of result, 
in the sense that a State cannot be under an obligation to succeed, whatever the 
circumstances, in preventing the commission of genocide: the obligation of States 
parties is rather to employ all means reasonably available to them, so as to prevent 
genocide so far as possible. A State does not incur responsibility simply because 
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the desired result is not achieved: responsibility is however incurred if the State 
manifestly failed to take all measures to prevent genocide which were within its 
power, and which might have contributed to preventing the genocide.151 

 
The first matter that the ICJ assessed is if the State would have had any sort of capacity to 
influence the actions taken. This capacity depends on how close the State is geographically and 
on what kind of political links there are between the two States.152 Clearly, the ICJ puts a lot 
more responsibility on bigger States that tends to have much more influence than smaller 
States.153 The ICJ also stresses the importance to act within the limits of the international law.154 
This in practice means that no use of force can be used until the UNSC has accepted it and 
issued a resolution upon the matter or if the State needs to act in self-defence.155 Since it is more 
a question of conduct rather than result, it would be irrelevant for the State to prove that it would 
not have had enough measures to stop the genocide. What is of most importance is that it took 
all the measures available to it and at least tried as effectively as possible to stop it as soon as it 
were aware.156 This shows a switch from the view on proof ‘beyond any reasonable doubt’ to 
instead have the level of proof ‘at a high level of certainty’.157  
 
The concern then becomes if there is enough that a general awareness of hatred in a certain 
place can be seen as evidence of a real and present danger of the genocide crime. This seems 
highly doubtful since the ICJ came to the conclusion that it was only the event at Srebrenica 
that constituted genocide. Before the date of 12 July, no genocidal plan was detected.158 
However, this view may change if the obligation to prevent should be seen as having a temporal 
extension and hence is always active. This approach was not addressed by the Court.159 
Nevertheless, the case is from 2007, one can see that the UN may have changed the approach 
taken by the Court. This will be more developed in Chapter 3, but there is much more focus on 
human rights protection and the UN has acknowledge the need to work against the divisions of 
groups in society in order to avoid any future conflict based on hatred. 
 
This case has had much influence on the obligation to prevent, but one can still see some failure 
with it. It is also a clear example of why it would be important to have a convention on crimes 
against humanity. The conservative approach by the Court, to only include the massacre at 
Srebrenica, has faced criticism.160 The ICJ were only able to prosecute Serbia for the genocidal 
crimes, this means that a lot of other awful actions taken that could have been prevented, such 
as sexual violence, ethnic cleansing etc, fell outside the jurisdiction of the ICJ.161 This shows 
that there is a gap in the legislation that needs to be filled in order to be able to fully repair the 
grave and inhuman crimes that would fall within the ambit of crimes against humanity. Again, 
this also shows that there may be a similar situation if the ILC would choose the narrower 
definition of crimes against humanity.  
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2.4 Obligation to Prevent 
 
In the Draft Articles, it is easy to see that the ILC believes that it is codifying already existing 
customary norms and that the States have already undertaken the obligation to prevent.  
 

Such treaty practice, jurisprudence, and the well-settled acceptance by States that 
crimes against humanity are crimes under international law that should be punished 
whether or not committed in time of armed conflict, and whether or not criminalized 
under national law, imply that States have undertaken an obligation to prevent 
crimes against humanity. [emphasize added]162 

 
However, the question arises if the ILC will be able to codify already existing customary law. 
This is mostly questionable since it has chosen to depart from the customary international 
definition of crimes against humanity, and instead chosen to use Article 7(1) of the Rome 
Statute. An Article which has already been proven to have a much narrower definition 
compared to the customary international law. This can support an assumption that the ILC will 
try and use a more limited obligation to prevent instead in order to get more acceptance and 
ratifications from the States. It may be good that the proposed Convention get widespread and 
accepted by many States, however, it may also possess a threat to the already existing obligation 
from the jus cogens. It is important to remember that in the past, there has been too many 
failures of prevention with mistakes that should never be able to be repeated. This makes it hard 
to believe that the possible justification from the ILC will be seen proportional compared to the 
ongoing situations where crimes against humanity are committed. It would probably be much 
more sufficient for the humankind and the peacekeeping international community, if the ILC 
made a clear statement of the obligation and that the measures that the States are obliged to 
undertake should become efficient otherwise responsibility will be invoked. It would also fulfil 
the purpose and aim of the Convention. This scenario is thus highly unlikely because of the 
difficulties with concluding treaties seen today and that some States have started to turn away 
from international common policies. 
 
Related to the obligation to prevent, it is important to look at the question of responsibility. 
Because of this obligation, the States need to do their best with efficient measures to ensure its 
citizens and the international community that these types of crimes do not occur.163 The ICJ 
stated that there could only be a breach of the obligation if there has been a genocide. The 
obligation starts the moment that the State gets knowledge of the acts, or when one can assume 
that it should have been made aware of it.164 If the acts do not escalate into the definition of 
genocide, then no breach of the obligation to prevent has occurred.165 This is why a convention 
on the prevention of crimes against humanity is needed, since these crimes generally have a 
lower threshold on gravity than genocidal acts. This means that the States get a wider and more 
extensive obligation to prevent since all acts under Article 3 of the Draft Articles should be 
prevented. Due to different and sometimes contradicting definitions, there may be troubles for 
the States to understand when the obligation to prevent starts since the States may be unsure of 
whether or not a situation would constitute a crime against humanity or not.166 
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However, one could argue that, as seen in the previous section, the States still have an obligation 
to prevent human rights violations. Hence, the obligation to prevent starts when the State learns 
about different abuses of human rights. Nevertheless, the principle of sovereignty is still 
applicable which means that the States should not without some degree of certainty or 
knowledge intervene in another State’s internal affairs since this could breach the principle of 
sovereignty. This is something that many States actually invoke as a justification, that it awaits 
the referral from the UNSC. However, since WWII, the obligation to protect people and their 
rights has become equally important to the respect of sovereignty of States which is seen 
through the establishment of different international treaties.167 An abuse of human rights would 
probably not be enough to justify intervention, but prevention of crimes against humanity or 
genocide would.168 However, the State in which the atrocity crimes occurred has the biggest 
obligation since it is the best placed to prevent the conflicts or instability in the country turning 
into atrocities. It is when the domestic authorities fail with this task, that the obligation turns to 
the international community.169  
 
It may be interesting to look at the fact that the Draft Articles do not expressively prohibit the 
States from committing crimes against humanity. However, the ILC has used the same approach 
that the ICJ had when it analysed the analogous obligation of prevention in the Genocide 
Convention. The Court stated that even if the articles in themselves do not forbid the State to 
commit genocide, it would be wrong to believe that they are not under an obligation to do so. 
When the State consents to the Genocide Convention, it accepts that genocide, or in this case 
crimes against humanity, is a crime under international law which makes it obvious that the 
State shall refrain from not committing such a crime.170 The Draft Articles do however create 
an obligation on the States to criminalize the crimes against humanity in the domestic laws and 
the States needs to exercise its jurisdiction over the perpetrators which occurs in its territory no 
matter if this person would be a citizen or not.171 
 
There are reasons for why the ILC should express a prohibition of committing these crimes in 
the Draft Articles. Obviously, the fact that there is not any primary obligation in the Draft 
Articles which expresses the prohibition, does not affect any already existing obligation on the 
States which arises under the customary international law and the previously mentioned human 
rights treaties. However, there may be problems with the jurisdiction of the Court under Article 
15 of the Draft Articles,172 if there is only an obligation for the States to prevent and punish the 
crimes committed by the private actors without any prohibition for the State.173 The ICJ’s case 
of Belgium v Senegal174 could be used to assume that the same approach seen in the ECtHR 
case of Austria v Italy, will be taken since the ICJ argued that there was a common interest for 
all the State parties to bring a claim for alleged violations of the obligations under the Torture 
Convention.175 If there is an erga omnes obligation, which the Preamble of the ILC’s Draft 
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Articles implies, it is in the interest to the whole community to follow Belgium v Senegal and 
invoke responsibility of the State that fails this obligation.176  
 
Prevention of atrocity crimes is one of the most important cornerstones of the functioning of 
the international community. It does not only prevent the deaths of people, but it also helps to 
maintain the stability and rule of law in both the international community and within the States 
own borders. If prevention would fail, it is equally important to have effective reparation that 
will not only help the victims of the crimes, but it should also have some sort of discouraging 
effect for the future. To do this, the ICJ should work along with the ICC since it will be equally 
important to prosecute the individuals that conducted crimes against humanity as well as to hold 
the State responsible for failure in its obligation to protect its citizens.  
 

3. PREVENTATIVE MEASURES 
 

[H]uman security is best guaranteed in the sovereign state which is governed under 
the rule of law with full respect for the human rights and the fundamental freedoms 
of those who reside in its territory.177 

 
The step to prevent crimes against humanity starts with the State that protects the human rights 
of its population and has a strong justice system. Then it will be highly unlikely that this State 
would commit crimes against humanity. However, even if the State may seem great within its 
own territory, there are States such as the US which believes that there are no obligations outside 
of their territory.178 Since WWII a shift has been seen from the interest of territorial integrity to 
the protection of people, even if this does not come without difficulties.179 This means that there 
may be a change in the view of humanitarian intervention towards other States which would 
put the respect of sovereignty against the obligation to prevent.  
 
The focus of this chapter is to examine what kind of preventative measures the States should 
take in relation to the obligation to prevent crimes against humanity. Firstly, common risk 
factors that has been acknowledged will be briefly examined in order to understand when the 
preventative measures should start. To analyse the effectiveness of these measures, previous 
failures of prevention is examined. This also shows how the view of the preventative measures 
has changed and what kind of challenges these faces. 
 

3.1 Common Risk Factors  
 
In the UN’s Analysis Framework for Atrocity Crimes, risk factor 11 mentions the use of media 
to provoke violence.180 The genocide in Rwanda clearly showed what type of role media can 
play in these types of crimes,181 and today the international community can learn to detect the 
risk factors one can see from this horrible situation. The politicians, with help from the media, 
were able to play on the people’s anger. The conflict maybe started by the socio-economic 
problems in the country, but it was through psychological factors that the extremists could 
commit a genocide.182 By making the Tutsis the target of all the hatred for the inequalities and 
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poverty in the country, the Hutu extremists could create a fear in the Hutu people that the Tutsi 
would take over the country.183 If these rhetoric measures would have been detected at an earlier 
stage, maybe the rest of the disaster could have been prevented.184 The media in Rwanda, more 
specifically the radio was broadcasting horrible messages about the Tutsis which has later been 
seen as one of the most significant triggers of all in the Rwandan genocide.185 The UN has today 
in their Analysis Framework on different triggering factors detected that the use of ‘us v them’ 
should be prevented as much as possible since it possesses a real danger on heightening tensions 
in societies.186 
 
It was not only the Rwandan media that played a role in this, the Western media also had 
responsibility and more importantly the power to raise public awareness. Since most of the 
countries in the West are democratic, the governments are dependent on public opinion. The 
type of measures that the government will choose is highly influenced by public opinion, which 
in turn is highly influenced by the media. This gives the media very strong powers.187 If the 
Western media does not cover conflicts in Africa, it may be less likely that governments will 
intervene.188 
 
This may not only possess threats to different foreign policies to intervene and protect human 
security in other countries, but it can also manifest itself when refugees from these countries 
approach. Especially if the media choose to frame the people from these countries in a negative 
light. In relation to the Rwandan genocide, the Western media, among other circumstances, 
completely disregarded what role the Western countries had played in the division between the 
Hutu and Tutsi.189 Instead the focus was to describe the genocide as some sort of tribal war, a 
view that benefited the international community. This way, the international community would 
not have been able to help establish peace since it was a question on “tribal enmity”.190 Since 
the media created a division between the Western population and the Rwandans, by using terms 
like: ‘”we” are not like “them”’,191 the Western societies had difficulties to relate to the events 
that were happening. 
 
The question on limiting direct and public incitement is widely discussed since some believes 
this is a restriction on the freedom of expression.192 Usually the term occurs in relation to 
genocide, especially in connection with the Rwandan genocide. The ICTR has had several 
convictions on this matter.193 However, in these cases it was clear that the incitement was made 
very public and direct. In relation to genocide, this should not matter and is unnecessary to 
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establish.194 If a genocide has happened, incitement made in private or indirect is equally as 
bad.  
 
It may be difficult to conclude what type of speech that will fall within the ambit of incitement, 
some argues that hate speech is included.195 The prohibition of incitement is clear in relation to 
the crime of genocide, especially since it is included under Article 25 of the Rome Statute. 
However, when it comes to crimes against humanity, no such provision is included, not even 
in relation to prevention. Neither is it included in the ILC’s Draft Articles, instead the Members 
of the Drafting Committee believed that this sorts of acts would be covered by ‘inducing’ and 
‘soliciting’ under Article 6(2) and if there would be interpretation problems, it would be 
included in the commentary, which it is not.196 Even the UN Human Rights Council stressed 
the importance on incitement in the question of prevention of genocide.197 This should mean 
that the same should go for crimes against humanity, however, it only gives proof of the fact 
that it is a very discussed area where the international community still has not reached a 
conclusion.198 To prohibit incitement in the legislation of the States, is a key for the prevention 
of crimes against humanity.199 The case of Bosnia v Serbia also showed that if the government 
knows about the deep-seated hatred in the country, the government should have been aware that 
a real risk of genocide, or crimes against humanity existed.200 
 
Other risk factors that the UN has acknowledged are: armed conflict, human rights violations, 
weakness in the structure of the State, incentives or motives, State capacity to commit the 
crimes; mitigating factors are absent, preparatory action,201 and different triggering factors such 
as acts of incitement.202 In relation to crimes against humanity, signs of a systematic or 
widespread attack, or a plan or policy towards an attack on any civilian population is 
mentioned.203 
 

3.2 Preventative Measures 
 
The ILC has expressed what type of preventative measures it wants the States to pursue in order 
to prevent crimes against humanity. These are: national laws that creates awareness and help 
with early detection of these crimes; continually review of these laws in order to be ensured 
that they are effective; educate the governmental officials about the obligations; the police and 
military should pursue training programmes that will prevent commission of the crimes; and 
lastly, if the act would have been committed, the State needs to fulfil the other obligations to 
investigate the crimes and either punish or extradite the perpetrators since this helps to prevent 
future acts. The responsibility of the States will be invoked when it is proven that the State has 
failed with its best efforts to fulfil these measures.204 With the case of Bosnia v Serbia as a 
precedent, it is clear that the State has an extraterritorial obligation to prevent atrocity crimes 
outside its own borders.205 
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A common factor which can be seen is that the efforts have slightly turned to the individual 
State to have effective domestic legislation in force and have effective authorities, such as 
courts and police, which will help and complement the international jurisdiction.206 The States 
are also expected to keep this measures under review in order to have them as effective as 
possible at all times.207 It is important to remember that all situations are different and have 
different characteristics which means that a strategy which worked in one situation may not 
work in another. The balance may always shift.208  
 
Even if a lot of responsibility lays with the own State, it has been proven very effective, and 
sometimes essential for prevention, that the international community has given strong support. 
There are different ways for the international community to contribute. It may be through 
development assistance in order to stabilize the country, or to promote the rule of law and 
human rights. It can also be through mediation efforts. However, sometimes tougher punitive 
measures need to be taken.209 These measures may not only help the State, but may also help 
the international community to get credibility which could be essential if there is a need for 
humanitarian intervention.210 When the international organisations and States issue early 
warnings and efforts to the State in question, it will be helpful since it may get the domestic and 
the foreign public opinion in favour of the following measures which needs to be taken.211 As 
seen in the case of Rwanda and the Western media, how the States will act is highly dependent 
on the public opinion.  
 

3.2.1 Diplomatic Measures 
 
The first step to all sorts of preventative strategies is the diplomatic strategy which embraces 
the need of good governance.212 The European Union is probably the best example and proof 
of a well-established institution that promotes peace and diplomatic relations.213 This is the best 
way to avoid unwanted bloodshed, however, to what extent can the international community 
rely on this? It may seem like as a soft strategy but threats of political sanctions such as different 
international organisations or influential States shaming other States wrongful actions can be a 
very effective tool, and hopefully it can save human lives.214  
 
This diplomatic discussion is one of the most important steps. Usually it is the first step the 
States take and hopefully it will prevent the escalation of the crisis, however, it is also one of 
the most critical steps since there has been examples, such as the situation in the Democratic 
Republic of Congo, where the crisis instead elevated because of bad governance.215 Since 
crimes against humanity are such a grave violation of customary international law, there is a 
clear obligation upon the States to cooperate and bring this unlawfulness to an end.216 As seen 
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in the North Sea Continental Shelf Case217 from the ICJ, both of the parties in the diplomatic 
negotiations need to understand that these negotiations should be meaningful and that both of 
the parties should be aware and ready to change position on the matter.218 If the cooperation is 
seen unsuccessful, the question of responsibility for omission starts and everyone may be held 
accountable for this.219 
 
There have been successful diplomatic discussions where internal conflicts and wars have been 
stopped, such as the prevention of a potential war between Eritrea and Ethiopia by the UN in 
2007.220 However, the current situation in Myanmar is a great example where this step failed, 
since the country has been isolated since 1960s which contributed to the failure of the State’s 
economy.221 If a State is isolated and excluded, the international community should step in with 
diplomatic discussion in order to help the domestic population before the situation escalates.222 
Obviously, this did not happen and the consequences in Myanmar has been devastating.  
 

3.2.1.1 Myanmar 
 
Since the 1960s when the military regime took the power in Myanmar, the country has been 
one of the biggest violators of the human rights.223 Most of the hatred and discrimination, such 
as denials of citizenship, is directed towards the minority of Muslim Rohingya who have been 
forced to seek refuge. Approximately 700 000 Rohingya have been forced to flee.224 The 
Special Rapporteurs of the UN has described the violence, destruction of property and rape etc. 
as part of an organized policy.225 Even if the UN has been aware for a long time about the 
treatment of the Rohingya, little has yet been done.226 In November 2017, the UNSC issued the 
first statement which condemned the widespread violence, but still no legally binding resolution 
has been issued.227 The latest development on the situation is that the UN Independent 
International Fact-Finding Mission on Myanmar encourages the international community to 
stop with the financial support to Myanmar in order to suppress the grave atrocities. It also 
urged that the commanders should be brought before a court because of the crimes against 
humanity, war crimes and genocide.228  
 

3.2.2 Economic and Social Measures 
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Economic inequalities in countries can add fuel to conflicts, even if this does not in any way 
suggest that poorer people will be more violent compared to wealthier.229 However, as history 
has shown, there may be a bigger tendency to blame economic inequalities on certain groups in 
society, such as minorities, and could ‘help’ politicians that would gain on the domestic conflict, 
to create a gap mainly by division such as ‘us v them’. Therefore, the need to reduce the income 
gap is not only a question of human rights, but also for the humanitarian reason to maintain 
peace.230 
 
This step contains the duty of the States to reduce corruption and to adopt effective taxation and 
public finance policies etc.231 It is equally important to have strong and effective peacebuilding 
in the communities which puts emphasis on sustainable development and the rule of law.232 The 
international community also has obligations in this, such as providing aid and assistance. 
However, this can also be used the other way, such as limiting aid to a State in order to pressure 
a government which relies on the aid. Usually human rights organizations are highly critical of 
this since there is a big possibility that infringement on the human rights will become greater.233 
Back to Myanmar, this preventative measure has been recommended by the UN Independent 
International Fact-Finding Mission on Myanmar. It urged the international community to stop 
their financial support.234 However, this statement was declared at the same time this paper was 
written. Hence, the consequences of this have not yet been seen.  
 

3.2.3 Constitutional and Legal Measures 
 
This strategy is the one where it is most visible how much responsibility that lies with the own 
State. In the long-term, it is very important for the States to have fair and strong constitutional 
structures that gives the population confidence in their government.235 This part involves strong 
human rights protections where the government educates the population about what these 
human rights involves and ensures they are available to everyone without discrimination.236 
Violations of the rights of minorities is a significant cause for ethnical conflicts everywhere.237 
Therefore, the protection of human rights is one of the most effective ways to prevent a 
conflict.238 It has been shown that the use of torture or arbitrary imprisonment may create a 
violent rebellion with huge distrust in the government, Uzbekistan is one example where this 
has caused radicalization of these types of groups.239 
 
An important part of a strong constitutional structure is the respect of the rule of law. This 
means that clear laws should be issued, no retroactive actions should be taken by the State and 
everyone should be equal before the law, to only mention a few requirements.240 One of the 
biggest challenges the States have is to eradicate corruption. Corruption destroys a country’s 
economic growth, it undermines foreign aid, and most of all it destroys the confidence the 
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population could have had in the government.241 Every State should at least have, and are 
required to have, enough resource to ensure the civil and political rights such as the right to 
freedom of expression or justice. One way of achieving this is through effective taxation and 
policies which will increase inequality among the population.242 This will help the State to be 
stable and resistant against internal conflict that may create instability which could cause 
atrocities. 
 
The establishment of different international courts, such as the ICJ or the ICC, has been shown 
as effective steps. The fact that there is a possibility and threat that the perpetrator of atrocities 
may be prosecuted before a Court can have a strong preventative role and a discouraging 
effect.243 The judgments have an important role to put pressure on the Governments to comply 
with the different international obligations, such as prosecuting the individuals responsible for 
committing crimes against humanity. These do not only help the guilty State to understand its 
obligations, it may also help the rest of the States to understand certain parts of unsettled legal 
issues which has been in need of interpretation.244 The judgments also tend to help the victims 
with reparations and to hopefully strengthen their trust in the justice systems again. However, 
this puts a big requirement on these courts to be effective and at the same time work with the 
consent from the States.245 The biggest difficulty is the fact that the States have a chance to 
resist the ICJ’s judgements which has happened on different occasions.246 This is in compliance 
with the principle of sovereignty and the fact that the States always need to give their consent 
to be bound by something. 
 

3.2.4 Security Measures 
 
This step requires that the States makes sure they have a civilian-controlled government rather 
than a government controlled by the military.247 This helps the State to have a transparent 
government where the population can trust its State officials. It is also important to have a well-
educated military that could help with preventative measures, such as being positioned in places 
of the country where instability occurs.248 One of the most difficult things about the security 
measures is to protect the population from the threat of non-state actors. This includes the act 
of terrorism etc. These actors are not bound by human rights law in the same way as the State 
are which has the duty to protect all its citizens from violence from these groups.249 Even if the 
State has a clear obligation to do this, there is not a treaty which entitles the State to use force 
in order to protect human rights even if discussion about this have been made. Some believes 
that the UN Charter and its aim to promote human rights would make this sort of action 
legitimate. However, there may be consequences not only for the States but also for the citizens 
if a government chose to use force without careful consideration.250 
 
Another security measure is for the international community to intervene and use force in the 
region in order to prevent the situation from escalating. However, many argue that this should 
be the last resort since there has been instances where it has failed, and the situation has become 
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worse.251 The World Summit has also stressed that there should be as little intrusion as possible 
and to rather persuade the individuals than to use coercion.252 However, it may be needed in 
order to stop gross atrocities even if it constitutes an assault on sovereignty.253 It was actually 
justified as part of customary international law, to use force in order to stop gross international 
crimes, until the UN Charter in 1945.254 
 
Usually when looking at military intervention, six criteria should be followed which are called 
the ‘just war’ principles.255 Firstly, there should be a ‘just cause’. This means that there needs 
to be attacks of large scale before the military intervention can take place. Widespread 
discrimination for example would not be enough to justify military intervention.256 Secondly, 
the intervention needs to have the ‘right intention’ which is to stop the human suffering. It is 
not enough to justify the intervention with the need to overthrow a regime, there needs to be 
proof that this is done in connection to saving human lives.257 Thirdly, the intervention should 
be of ‘last resort’. This means that there should have been diplomatic discussions, without 
success, before turning to the intervention.258 Fourthly, the military intervention should be 
carried out in ‘proportionate means’ which basically means that no unnecessary military 
measures should be done. The duration of the military presence should be as little as possible.259 
 
Criterion number five requires the States to consider if the military intervention will have 
reasonable chance to succeed. If there may be considerations that this intervention will bring 
tension to the conflict, then the intervention should be avoided. An example of this is Russia. 
A military intervention towards Russia would probably cause an even broader conflict where 
the real threat of nuclear weapons would be present which means that it needs to be avoided.260 
The last criterion deals with the authorisation of the intervention. Usually this is left to the 
UNSC as provided for by the UN Charter, but as has been seen, especially with the genocide in 
Rwanda and Srebrenica, the UNSC may fail with this obligation.261 In this case, the States 
would need to act on their own.262  
 
The UN’s actions around genocide has been examined by the ILC’s Special Rapporteur Giorgio 
Gaja because of all its previous failures. Gaja did acknowledge the difficulties arising when an 
organisation and its actions are dependent on majority voting, such as the process in the UN, 
but in Gaja’s view this cannot in any means justify a breach of the obligation to prevent 
genocide.263 However, this may be proof that a structural change needs to be done in the 
organisation in order to be more efficient in the preventative measures. Especially since the UN 
at several times have addressed the importance of States to act before a genocide takes place,264 
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still the organisation itself have failed to do so several times. Following this, some examples 
will be examined in order to establish the challenges that the UNSC’s collective security system 
faces. 
 

3.2.4.1 Rwanda 
 
The situation in Rwanda is a devastating example of when the international community failed 
to intervene. The situation lasted for 100 days and one million Tutsis lost their lives.265 One of 
the reasons to why the UNSC delayed the intervention was the restrictive use of the term 
‘genocide’, this may have been a way to protect themselves since if there would not be a 
genocide happening, the States would not have a duty to prevent that and protect the citizens.266 
The case of Rwanda has been haunting the international community ever since. Some see this 
as the starting point for the international community’s understanding of the importance of 
prevention,267 still history has repeated itself. 
 
Many of the Western States were aware of what was happening, but no intervention was made 
even if there in fact existed an obligation to do this in the Genocide Convention under Article 
8.268 Nevertheless, the peacekeeping force that the UN sent to Rwanda should be mentioned 
even if it was a very poor response to the then alleged violent situation in Rwanda.269 What was 
special with this peacekeeping force was that they only had the mandate to monitor in the city 
of Kigali. No mandate to intervene existed.270 This means that the peacekeeping force was only 
sent to Rwanda to send a signal to the extremists that the UN was watching, which indeed may 
be successful in some situations. However, when one looks at the mass violence and the speed 
of the killing, which was even more efficient than the Holocaust,271 which occurred and that 
the UN were aware of, it may seem as if it could have chosen a more effective way to intervene 
and protect human lives.  
 
The peacekeeping force was eventually pulled away from Rwanda on initiative of the Belgian 
government.272 At this time, the international community did not refer to the situation as a 
genocide, instead it was called a civil war,273 which should be irrelevant since it was clear that 
crimes against humanity was committed. The peacekeeping force were aware that the retreat 
would cause many more deaths,274 but the withdrawal was justified by the argument that they 
were also facing the threat of being killed.275 The decision was declared on 12 April 1994, on 
April 13 the President of the UNSC declared that there was a genocide happening in Rwanda 
when the peacekeeping force was still there and which continued after they left.276 Observers 
have said that the only time the peacekeeping force used their guns was when they were leaving 
and needed to clear the way of people that were crying for help.277 
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The genocide of Rwanda is a great example that shows the importance of a new convention that 
imposes the obligation to prevent the crimes which does not fall within the ambit of genocide. 
This is because there were a lot of discussion on whether or not to call it genocide, since if they 
would call it genocide, the obligation from the Genocide Convention would start.278 The 
classification of genocide is a starting point for the other preventative measures and is usually 
referred to as naming and shaming.279 By referring to the situation as an atrocity crime, it may 
provoke the international community to start acting compared to if it is just referred to as 
ordinary crimes, and the measures could have a preventative effect for future events too.280 The 
same approach was taken to the crisis in Sudan which has been going on since 2003. This again, 
similar to Rwanda, created difficulties and delayed the creation of the needed UNSC 
resolutions.281 
 

3.2.4.2 Kosovo 
 
The situation in Kosovo 1999 may also be important to look at, since this is an example where 
the UNSC did not authorise the use of force, but the North Atlantic Treaty Organization 
(NATO) sent forces to stop the ethnic cleansing. It is a good example of a situation where there 
was a sort of sense of collective obligation of protection and to help people’s insecurity outside 
the States’ territory.282 In the aftermath the questions of legitimacy of this action was raised. It 
was clear that two contradicting interest were present; the compliance with the UNSC versus 
the stability in the region. The action was justified by the NATO with the argument that the 
international community needs to intervene when these types of grave crimes against humanity 
are committed, it will not only protect the citizens from the crimes but also help the stability in 
the country. There were not any legal arguments made by the NATO, instead it relied on moral 
and political arguments.283 The UNSC faced difficulties with approval of use of force since 
Russia used their veto against it,284 but the UNSC stated that there was a real need to prevent a 
humanitarian catastrophe which would allow for action in case of an emergency situation.285 
The former Secretary General Kofi Annan later declared that he did approve of the actions 
taken by the NATO since it was needed for peace.286 Due to this, the concept that intervention 
may be legitimate even if it was not legally accepted.287 This is why this case is of such 
importance since it started to change the whole international community’s perspective on the 
fact that there may be a need for humanitarian intervention even if it is not legal, in order to 
protect human lives.288 This case also shows that there could be a need to change the UN’s 
collective security system, especially the use of veto. 289  This could help the whole institution 
to become efficient and to have the atrocities prevented. 290   
 

3.2.4.3 Iraq 
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Even if Kosovo was a good example of where use of force helped to create stability in a country, 
the case of Iraq shows that these measures come with great danger. The instability of the country 
may be traced back to 1990 when Iraq acted against Kuwait,291 however, the focus will be on 
the use of force in more recent years. In 2003, the United States (US) decided to use force in 
Iraq in order to stop Saddam Hussein without the authorisation of the UNSC. Some years earlier 
Resolution 678292 was issued which authorised the use of force based on the breaches Iraq had 
conducted against other UNSC Resolutions.293 This was the “legal basis” for the US, the 
question was however if this resolution was still in force or not.294 It was also uncertain as to 
whether or not the Resolution contained authorisation of use of force, since it only stated that 
the States were entitled to use ‘all necessary means’.295 However, when the US, the UK and 
France used force in 1993, the Secretary-General declared that the States had mandate to do 
this in accordance with Resolution 678.296  
 
In the years that followed different new resolutions were conducted, and the question arose to 
whether or not Resolution 678 still entitled the States to use force. However while the States 
asked for new mandate, they still declared that they believed they already had this through the 
Resolution.297 The US authorized the intervention in 2003 with the argument that they needed 
to stop the production of weapons of mass destruction, however, after the military intervention 
in Iraq it was found that no such weapons existed.298 The whole situation started when the 
UNSC had diplomatic conversations with Iraq, but the US decided to intervene with military 
force instead.299 President Bush stated that even if the UNSC Resolution of 678 were still in 
force, ‘The United Nations Security Council has not lived up to its responsibilities, so we will 
rise to ours’.300 The actions taken by the US-led coalition were not supported by many. The UK 
supported the action, but France, Russia and China condemned it since it was seen as a breach 
of principles of international law and the UN Charter.301 This situation has shown the critical 
aspects of using force without authorisation and the need of careful examination beforehand.302  
 
It also shows the difficulties in determine whether or not the States should act before the risk 
of the threat gets too big and impossible to stop.303 The two interests of complying with the UN 
Charter contra fighting dictators and protect human security has been addressed. The action 
taken by the US has been accepted since it can be understood that the US wants to protect its 
credibility by taking the fight dictators who have murdered and invaded other countries.304 
Others have also seen it as completely legal since the States should be entitled to defend 
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themselves from potential and real threats, and to enforce the UNSC Resolutions in order to 
protect the peace and security.305 
 

4. DISCUSSION AND CONCLUSION 
 

4.1 Discussion 
 
Crimes against humanity has been discussed ever since the Military Tribunal. As has been seen 
through the different examples of failures to prevent crimes against humanity and genocide, 
there is an existing gap in the international legislation on States’ obligation in relation to crimes 
against humanity. However, it seems clear that since the prohibition of crimes against humanity 
is a jus cogens, the obligation to prevent has erga omnes character and is therefore applicable 
even if no treaty is in force. Still, many acts have been undetected and unprosecuted, and States 
have not been held accountable for these crimes. The lack of a convention on crimes against 
humanity may have caused delays in intervention from the international community even if this 
may be doubtful since alleged genocidal acts have also been undetected. The initiative of the 
ILC may be needed since it has brought attention to these types of problems. However, the 
question still exists if this Draft Convention will be effective if the ILC does not take different 
scholars and international organisations’ opinions in consideration.  
 
The whole purpose behind the Draft Articles is to declare the States’ obligation to prevent 
crimes against humanity and to not have history repeating itself. The fact that it has chosen to 
depart from the many recommendations and criticisms when it chose to use the wording of 
Article 7(1) of the Rome Statute which narrows the definition on crimes against humanity 
compared to customary international law can therefore be questioned. One would assume that 
lessons can be learned on the problems with the ICJ’s narrow definition on genocide. Even if 
genocide is a completely different crime with a higher threshold, an analogy could be made 
between the problems with the definition. As seen in section 2.3, there has been criticism 
towards the ICJ’s conservative approach to genocide which caused problems in the case of 
Bosnia v Serbia. A lot of different inhumane and grave acts fell outside the jurisdiction of the 
Court. Not only does this show a need for a new Convention on crimes against humanity, it also 
shows that there should be a careful assessment before anyone restricts the norms found in 
customary international law. If this is not carefully considered, one can assume that acts 
prohibited by customary international law which is not covered by ILC’s Draft Articles will go 
undetected similar to the situation with the Genocide Convention. In order to fully protect the 
citizens, a wide range of actions should be prevented and therefore the definition should be 
more extensive and similar to customary international law. By choosing to not codify customary 
international law, there might be a risk to undermine it instead.  
 
Many years have passed since WWII and the international community’s promise of ‘never 
again’. However, many atrocities are happening today where the risk factors have been 
acknowledged beforehand and yet little has been done. This is a big problem, and it may be 
doubtful to believe that the ILC’s Draft Articles will change the States approach on this matter. 
If there would be a possibility to bring Myanmar to Court for its crimes against humanity, and 
at the same time hold the international community accountable for the failure to foresee the 
consequences of isolating a State, maybe a strong precedent on this would prevent future similar 
situations from happening. There is also a need to develop further on how the preventative 
measures should become more effective. However, this may be even harder to establish since 
a trend can be seen among the States to tighten the borders and protect its sovereignty more. 
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Another problem in relation to this is how slow the UNSC has been to react against violent 
regimes. The need to always rely on the UNSC has created difficulties to enforce preventative 
measures. Definitely, there needs to be careful examination before a State decided to intervene 
with force in another State’s territory. However, as can be seen in the case of Kosovo where 
the US acted without authorisation of the UN, it sometimes is much needed in order to prevent 
the situation from escalating. It may also make the situation worsen, which shows the 
importance to assess every individual case thoroughly. The decision-making process in the UN 
could become more effective which has been urged by many. The biggest problem is the use of 
veto in the UNSC. Kosovo is an example where the intervention by the UN was stopped by the 
veto. By changing the rules on veto in the UNSC, or to give more power and authority to the 
UNGA, the whole institution may become more effective and crimes may be prevented.  
 
Hopefully, the Draft Articles will become effective and help to develop the international 
community’s response to prevent crimes against humanity. The most important and efficient 
preventative measure is human rights protection. Many conflicts could have been avoided if 
there would have been strong fulfilment of human rights and no discrimination in the legislation 
or in the government’s policies. By having effective taxation laws and a transparent budget, 
corruption may also be avoided, and human rights ensured. This is less costly if one compares 
it to the reparation costs after atrocity crimes and it will save many lives. Therefore, this should 
be preferred, and the international community should continue to watch and monitor human 
rights breaches and intervene if necessary. 
 

4.2 Conclusion 
 
To answer the main question of the paper; there is in fact an obligation to prevent crimes against 
humanity which arises from customary international law. However, it seems like little progress 
has been made on this field since crimes against humanity continues to happen. Maybe a new 
convention would state the obvious obligation which already exists and therefore be 
unnecessary, but maybe it could also be a great reminder for the States what type of obligation 
they have. Hopefully the Draft Articles can bring knowledge and eventually through the State 
practice, the obligation to prevent crimes against humanity will be as widely accepted as the 
obligation to prevent genocide. This could mean that the States will start to intervene more 
effectively with different preventative measures at an earlier stage. The need to always rely on 
the UNSC has created difficulties in enforcing preventative measures. It is important that the 
States are careful before using preventative measures and it is preferred if these get authorized 
by the UNSC. The process of authorisation by the UNSC is in need to become more effective 
and the UN needs to act earlier when the information on these types of crimes and risk factors 
becomes apparent.  
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