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ABSTRACT  
This bachelor thesis analyzes the impacts of climate change on the right to water by examining 
what obligations arise upon States with regard to the right to water, and by assessing how cli-
mate change effects on water subsequently affect States’ capability to fulfill their obligations 
from the right to water. Sources of international law are used in order to explain States’ obliga-
tions from the right to water, whereas natural science is used to create a theoretical framework 
of climate change effects on water. The findings are then combined in order to assess the rela-
tionship between climate change effects on water and States’ capability to fulfill their obliga-
tions. The International Covenant on Economic, Social and Cultural Rights obliges States to 
respect, protect, and fulfill the right to water; to ensure non-discriminatory access to the mini-
mum essential level of safe water for everyone; and to progressively realize the full enjoyment 
of the right to water. Climate change adversely affects water resources, both with regard to 
quality and quantity. In turn, this affects States’ capability to fulfill their obligations deriving 
from the right to water in the International Covenant on Economic, Social and Cultural Rights. 
For instance, pollution of water resources may affect States’ capability to comply with the ob-
ligation to protect individuals from pollution of water resources; and polluted water may hinder 
States to comply with their obligation to fulfill as they may not be able to ensure that everyone 
enjoys the minimum essential level of the right to water. Furthermore, water scarcity may result 
in the fact that the available amount of water is not sufficient to cover everyone’s minimum 
essential level of safe water, and that some people, especially those that are poor, marginalized, 
or live in rural areas, lack physical access to water. This may affect both the obligation to ensure 
non-discriminatory access to the minimum essential level of safe water for everyone, and the 
obligation to progressively realize full enjoyment of the right to water.  
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1. INTRODUCTION 
The climate has changed from time to time during the history of the Earth, with ice ages as well 
as warm periods.1 The last decade is believed to be the warmest decade in 2 000 years, with an 
increasing temperature ever since the end of the 20th century.2 Climate change can be caused 
by factors such as movements of continents, volcanic eruption or solar radiation, but the main 
cause of the present climate change is various human activities that affect the level of green-
house gases in the atmosphere.3 The atmosphere contains greenhouse gases such as water vapor, 
carbon dioxide, methane, and ozone.4 Greenhouse gases are essential since they reflect heat and 
energy towards the surface of Earth, and this process is called the greenhouse effect. Without 
the greenhouse effect, the temperature on Earth would be considerably colder and it would be 
difficult for us humans to live here. As such, the greenhouse effect is not a problem in itself, 
but rather a pre-requisite for human livelihood as we know it.5 However, as the levels of green-
house gases increase, the reflection of heat and energy towards the surface of Earth increase as 
well. The result of this is an enhanced greenhouse effect and thus an increasing temperature on 
Earth.6  
 
The United Nations Framework Convention on Climate Change (UNFCCC) recognizes that the 
increased temperature may have a negative impact on the natural ecosystems, and further states 
that States are obliged to prevent their exploitation of resources from causing any damage to 
the environment of areas beyond their own jurisdiction.7 However, climate change is a global 
issue, with low-lying island countries and developing countries being particularly vulnerable in 
this regard.8 More recently, the Paris Agreement was adopted. The Agreement recognizes that 
climate change constitutes an urgent threat, and, more importantly, that there is a relationship 
between climate change and the enjoyment of human rights.9  
 
1.1 Analyzing the Impacts of Climate Change on the Right to Water   
The purpose of this bachelor thesis is to analyze the impacts of climate change on the enjoyment 
of the human right to water in the International Covenant on Economic, Social and Cultural 
Rights (ICESCR). The main research questions to be assessed are what obligations arise upon 
States in regard to the right to water in the ICESCR, and if climate change effects on water 
affect States’ capability to fulfill their international obligations deriving from the right to water 
in the ICESCR.  

                                                             
1 Anders Björkström and Michael Tjernström, ’Klimatförändring’ (Nationalencyklope-
din), <http://www.ne.se/uppslagsverk/encyklopedi/lång/klimatförändring> accessed 5 April 2019. 
2 Intergovernmental Panel on Climate Change, Climate Change 2014: Synthesis Report. Contribution of Working 
Groups I, II and III to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change (Intergov-
ernmental Panel on Climate Change 2015) (hereafter referred to as ‘IPCC 2014: Synthesis Report‘) 2.  
3 Anders Björkström and Michael Tjernström, ’Klimatförändring’ (Nationalencyklope-
din), <http://www.ne.se/uppslagsverk/encyklopedi/lång/klimatförändring> accessed 5 April 2019; IPCC 2014: 
Synthesis Report, 5.  
4 Anders Björkström, Johan Warell and Michael Tjernström, ’Växthuseffekten’ (Nationalencyklopedin) 
<http://www.ne.se/uppslagsverk/encyklopedi/lång/växthuseffekten> accessed 5 April 2019. 
5 ibid. 
6 ibid. 
7 United Nations Framework Convention on Climate Change (adopted 9 May 1992, entered into force 21 March 
1994) 1771 UNTS 107 (UNFCCC) preamble. 
8 ibid. 
9 Paris Agreement (adopted 12 December 2015, entered into force 4 November 2016) ATS 2016 No 24 pream-
ble.  
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1.2 Dogmatic and Interdisciplinary Approaches    
One of the methods that is used for this bachelor thesis is the legal dogmatic method. This 
method is suitable since it seeks to explain the applicable law in a specific case by analyzing 
and interpreting the legal sources.10 The legal dogmatic method is used with regard to the first 
research question, which examines what obligations arise upon States from the right to water 
in the ICESCR.  
 
Article 38(1) of the Statute of the International Court of Justice (ICJ) establishes the formal 
sources of international law as international conventions, customary international law, general 
principles of law, and judicial decisions and legal scholarship as subsidiary means of determin-
ing the law.11 The ICESCR is a source of particular importance since it provides for the right to 
water, which is one of the main areas focused on in this bachelor thesis. However, in order to 
more thoroughly analyze the international obligations deriving from the right to water, work of 
treaty bodies is relied on as well. In this regard, it is mainly General Comment No. 15 on the 
right to water, adopted by the Committee on Economic, Social and Cultural Rights (CESCR or 
the Committee), that is used.  
 
Despite the fact that general comments do not constitute formal sources of law, they are still 
highly authoritative. For example, article 31(3) of the Vienna Convention on the Law of Trea-
ties (VCLT) states that:  
 

There shall be taken into account, together with the context:  
(a) Any subsequent agreement between the parties regarding the interpretation of the 

treaty or the application of its provisions;  
(b) Any subsequent practice in the application of the treaty which establishes the agree-

ment of the parties regarding its application.12 
 
General comments may give rise to such a subsequent agreement or subsequent practice. In a 
resolution adopted by the General Assembly,13 the definition of the right to safe drinking water 
was made with reference to the Committee’s interpretation of the right to water in its general 
comment No. 15.14 The International Law Commission (ILC) has stated that the “resolution 
may refer to an agreement under article 31, paragraph 2 (a) or (b)…”.15 General comments may 
therefore be taken into account with regard to the interpretation of a treaty, on the basis of article 
31(3)(a) – (b) of the VCLT, and especially the Committee’s general comment No. 15 consider-
ing what has been mentioned above.  
 
Furthermore, while noting that treaty bodies have not been granted a law-making competence, 
the adoption of general comments may be considered as secondary treaty law. This is based on 

                                                             
10 Jan Kleineman, ’Rättsdogmatisk Metod’ in Maria Nääv and Mauro Zamboni (eds), Juridisk Metodlära (2nd 
edn, Studentlitteratur 2018) 21. 
11 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) ATS 
1975 No 50 art 38(1); Christine Chinkin ‘Sources’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran 
(eds), International Human Rights Law (3rd edn, Oxford University Press 2018) 63.  
12 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331 (VCLT) art 31(3)(a)-(b).  
13 UN General Assembly, A/RES/70/169 (17 December 2015), see paras 1-2.   
14 See UN General Assembly, A/RES/70/169 (17 December 2015), para 2; UN Committee on Economic, Social 
and Cultural Rights (CESCR), ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 
para 2.    
15 International Law Commission (ILC), ‘Yearbook of the International Law Commission’ (vol II, part two, 30 
April-1 June and 2 July-10 August 2018) UN Doc A/73/10, 111. 
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the fact that the authority and competence of the treaty bodies derive from the respective treaties 
that they monitor, and States have consented to their authority by acceptance of the treaties.16 
Although reference to the Committee is not provided for in the ICESCR, the Committee is still 
considered an expert body established under the treaty.17 The Committee was established by 
resolution ESC 1985/17,18 and its competence was elaborated in the Optional Protocol to the 
ICESCR.19 Subsequently, the competence of the Committee is considered to be provided for in 
the treaty.20 In addition, the general comments set out general guidelines for the interpretation 
of treaty obligations,21 and the ILC has stated that general comments may be used for the pur-
pose of supplementary means of interpretation as provided for in article 32 of the VCLT.22 
Article 32 of the VCLT states that:  
 

Recourse may be had to supplementary means of interpretation, including the prepara-
tory work of the treaty and the circumstances of its conclusion, in order to confirm the 
meaning resulting from the application of article 31, or to determine the meaning when 
the interpretation according to article 31:  
(a) Leaves the meaning ambiguous or obscure; or  
(b) Leads to a result which is manifestly absurd or unreasonable.23  

 
Moreover, in case Ahmadou Sadio Diallo,24 the ICJ referred to a general comment of the Human 
Rights Committee (HRC). The ICJ stated that considering the fact that the HRC is an independ-
ent body, established to supervise the application of the International Covenant on Civil and 
Political Rights (ICCPR), the interpretation of the ICCPR adopted by the HRC should be taken 
into great consideration by the ICJ.25 From this case and this statement by the ICJ, it is clear 
that the treaty bodies monitoring the various human rights treaties are considered authoritative, 
and their interpretation of the treaties clearly has great value when the ICJ makes its own inter-
pretation of the treaties.  It can thus be argued that general comments may be used as a subsid-
iary mean of determining the law, either as judicial decision, or alternatively legal scholarship, 
in accordance to article 38(1) of the Statute of the ICJ.26  
 
The other method that is used is the interdisciplinary method. This method combines multiple 
areas of research because the complexity of a certain research question requires it. In other 
words, it means that the research question cannot be answered within a single area of research, 

                                                             
16 Christine Chinkin, ‘Sources’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), International 
Human Rights Law (3rd edn, Oxford University Press 2018) 79. 
17 ILC, ‘Yearbook of the International Law Commission’ (vol II, part two, 30 April-1 June and 2 July-10 August 
2018) UN Doc A/73/10, 107-108. 
18 Economic and Social Council, Res 1985/17 (28 May 1985).    
19 Optional Protocol to the International Covenant on Economic, Social and Cultural Rights (adopted 5 March 
2009) A/RES/63/117 arts 1-15.  
20 ILC, ‘Yearbook of the International Law Commission’ (vol II, part two, 30 April-1 June and 2 July-10 August 
2018) UN Doc A/73/10, 107-108.  
21 Christine Chinkin, ‘Sources’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), International 
Human Rights Law (3rd edn, Oxford University Press 2018) 79.  
22 ILC, ‘Yearbook of the International Law Commission’ (vol II, part two, 30 April-1 June and 2 July-10 August 
2018) UN Doc A/73/10, 115; see also VCLT (adopted 23 May 1969, entered into force 27 January 1980) 1155 
UNTS 331 art 32.  
23 VCLT (adopted 23 May 1969, entered into force 27 January 1980) 1155 UNTS 331 art 32.  
24 Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of the Congo) (Judgment) [2010] ICJ Rep 
639. 
25 ibid para 66.  
26 Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945) ATS 
1975 No 50 art 38(1). 
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but requires the combined use of two or more different areas.27 The interdisciplinary method is 
used with regard to the second research question, which examines if the climate change effects 
on water affect States’ capability to fulfill their international obligations deriving from the right 
to water in the ICESCR. Natural science and legal science/law are combined in order to analyze 
the relationship between climate change effects on water and States’ obligations relating to the 
right to water in the ICESCR. However, natural science is only used to create a theoretical 
framework that explains how climate change affects water resources, meaning that it is not the 
aim of this bachelor thesis to meddle in the methodology of other sciences. The theoretical 
framework is then combined with the normative framework that explains States’ obligations 
with regard to the right to water in the ICESCR.  
 
A source of particular importance is the 2014 Synthesis Report by the Intergovernmental Panel 
on Climate Change (IPCC). The IPCC is a United Nations body created to provide policymak-
ers with assessments of the scientific basis of climate change. The reports of the IPCC are con-
ducted by leading scientists and experts, produced with openness and transparency.28 The Syn-
thesis Report should therefore be regarded as an authoritative and legitimate source of natural 
science.  
 
1.3 Disposition 
From here, this bachelor thesis continues with part 2, in which the right to water in accordance 
to the ICESCR is displayed; the various types of human rights obligations are briefly assessed; 
the obligations regarding the right to water are analyzed; and the ways States may violate the 
right to water are briefly discussed. Part 3 provides for a brief examination of the general effects 
of climate change and, more specifically, how and to what extent climate change affects water 
resources. Subsequently, part 4 investigates how the climate change effects on water affects 
States’ capability to fulfill their obligations relating to the right to water in the ICESCR, and if 
States are affected to such an extent that it may give rise to a violation of the right to water in 
the ICESCR. Lastly, part 5 presents a summary of the conclusions drawn throughout this bach-
elor thesis, for the purpose of concluding the findings and making the answers of the research 
questions as clear as possible.  
 
2. THE RIGHT TO WATER 
The right to water is an established human right that has been recognized in, for example, the 
Convention on the Elimination of All Forms of Discrimination against Women,29 the Conven-
tion on the Rights of the Child,30 the Geneva Convention relative to the Treatment of Prisoners 
of War,31 and the Geneva Convention relative to the Protection of Civilian Persons in Time of 
War.32 Furthermore, article 11(1) of the ICESCR states that:   
 

                                                             
27 Minna Gräns, ‘Allmänt om Användningen av Andra Vetenskaper Inom Juridiken’ in Maria Nääv and Mauro 
Zamboni (eds), Juridisk Metodlära (2nd edn, Studentlitteratur 2018) 436. 
28 IPCC 2014: Synthesis Report, see foreword.  
29 Convention on the Elimination of All Forms of Discrimination against Women (adopted 18 December 1979, 
entered into force 3 September 1981) 1249 UNTS 13 (CEDAW) art 14(2)(h).  
30 Convention on the Rights of the Child (adopted 20 November 1989, entered into force 2 September 1990) 
1577 UNTS 3 (CRC) art 24(2)(c). 
31 Geneva Convention relative to the Treatment of Prisoners of War (adopted 12 August 1949, entered into force 
21 October 1950) 75 UNTS 135 (Third Geneva Convention) arts 20, 26, 29 and 46.  
32 Geneva Convention relative to the Protection of Civilian Persons in Time of War (adopted 12 August 1949, 
entered into force 21 October 1950) 75 UNTS 287 (Fourth Geneva Convention) arts 85, 89 and 127. 
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The States Parties to the present Covenant recognize the right of everyone to an ade-
quate standard of living for himself and his family, including adequate food, clothing 
and housing, and to the continuous improvement of living conditions. The States Par-
ties will take appropriate steps to ensure the realization of this right, recognizing to this 
effect the essential importance of international co-operation based on free consent.33 

 
Article 11(1) of the ICESCR does not explicitly mention the right to water. However, the word-
ing of the article indicates that there are certain rights emanating from the right to an adequate 
standard of living, and that the right to food, clothing, and housing are not intended to constitute 
an exhaustive list of such rights.34 According to the Committee, the right to water “clearly falls 
within the category of guarantees essential for securing an adequate standard of living, partic-
ularly since it is one of the most fundamental conditions for survival.”35 Another article con-
taining the right to water is article 12(1) of the ICESCR, which states that everyone has the 
right to the highest attainable standard of physical and mental health. Although not explicitly 
mentioned in the wording of the article, the right to water is considered to fall within the scope 
of article 12(1) of the ICESCR since it is an essential requisite for health.36   

The right to water contains three normative criteria: availability, quality, and accessibility. With 
regard to the availability criterion, the water supply must be sufficient in relation to the quantity 
of water needed for personal and domestic uses such as drinking, cooking, housework, sanita-
tion, and hygiene. In order to fulfill the quality criterion, the water must be safe in the sense that 
it does not contain any micro-organisms or chemical and radiological hazards. The accessibility 
criterion sets a requirement of accessible water to everyone without discrimination, as well as 
accessible information about water issues. Furthermore, for water to be regarded as accessible, 
water must be affordable and within physical reach in each household, workplace, and educa-
tional institution.37 Nevertheless, it should be noted that the requirements for the fulfillment of 
the enjoyment of the right to water varies both on a geographical basis and on an individual 
basis. For instance, there are areas that might require additional water due to warm climate, and 
there are individuals that might require additional water because of certain health conditions.38  
 
2.1. Obligations  
With regard to States’ obligations, they can typically be categorized into two different types of 
obligations: positive and negative obligations. Positive obligations indicate that States must be 
active and take measures, while negative obligations imply that States must refrain from taking 
measures. To set an example of positive and negative obligations, the right to education imposes 
a positive obligation, as it requires States to take certain actions that ensure that everyone enjoys 
this right. By comparison, the right to be free from torture results in a negative obligation, since 
it imposes the duty for a State to abstain from using torture.39 When it comes to economic and 
social rights, negative obligations are typically not sufficient in order to establish full enjoyment 
                                                             
33 International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered into 
force 3 January 1976) 993 UNTS 3 (ICESCR) art 11(1).  
34 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 3; Bruce Chen 
and Paula Gerber, ‘Recognition of the Human Right to Water: Has the Tide Turned?’ (2011) 36 Alternative Law 
Journal 21, 22.  
35 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 3.  
36 ICESCR (adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3 (ICESCR) art 12(1); 
CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 paras 3 and 6.  
37 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 12(a)-(c).  
38 ibid para 12.  
39 Simon Caney, ‘Climate Change, Human Rights and Moral Thresholds’ in Stephen Humphreys (ed), Human 
Rights and Climate Change (6th edn, Cambridge University Press 2010) 74.  
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of these rights. Therefore, although obligations in relation to social and economic rights include 
negative obligations, they are mostly of a positive character, and thus require States to take 
measures.40  
 
2.1.1. Obligation to Respect, Protect and Fulfill  
When it comes to obligations deriving from human rights, States must respect, protect, and 
fulfill human rights.41 The obligation to respect human rights means that States must refrain 
from taking any measures that violate human rights. Since it obligates States to refrain from 
taking specific measures, it is considered a negative obligation. By contrast, the obligations to 
protect and fulfill human rights generally constitute positive obligations. With regard to the 
former, States must take measures to prevent violations of human rights within their jurisdic-
tions, and the latter entails that States must take steps to progressively realize full enjoyment of 
human rights.42  
 
In the light of the right to water, the obligation to respect imposes the duty on States to refrain 
from taking any measures that limit the access to water, cause pollution of water, or in other 
ways interfere with the right to water.43  
 
With regard to the obligation to protect, States must adopt measures to prevent broad phenom-
ena, such as preventable environmental catastrophes,44 and third parties from abusing the right 
to water. Such an abuse can occur, for example, if third parties deny equal access to adequate 
water, cause pollution of water, inequitably extract from water resources, or act in other ways 
that would interfere with the enjoyment of the right to water. Furthermore, States must establish 
an effective regulatory system that ensures that third parties controlling water services provide 
equal, affordable, and physical access to sufficient water, and that the water is safe to use. The 
regulatory system shall include imposition of penalties in cases of abuses, and be monitored 
independently.45  
 
When it comes to the obligation to fulfill, States must adopt certain measures such as a plan of 
action and a national water strategy. They must also ensure that water is affordable for every-
one, improve access to water, and recognize the right to water within their respective national 
legal systems. Moreover, the Committee has divided the obligation to fulfill into three different 
obligations: the obligations to facilitate, provide, and promote. The obligation to facilitate refers 
to providing aid and assistance to improve the enjoyment of the right to water. Similarly, the 
obligation to provide also concerns aid. However, the obligation to provide requires States to 
not only aid, but to provide for the right to water in cases where certain individuals lack the 
means necessary to provide for the right themselves. Lastly, the obligation to promote implies 
that States must educate its citizens in how to use water hygienically and without wasting.46    
 

                                                             
40 Frédéric Mégret, ‘Nature of Obligations’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), 
International Human Rights Law (3rd edn, Oxford University Press 2018) 99.  
41 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 20. 
42 Frédéric Mégret, ‘Nature of Obligations’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), 
International Human Rights Law (3rd edn, Oxford University Press 2018) 97-98.  
43 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 21.  
44 Frédéric Mégret, ‘Nature of Obligations’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), 
International Human Rights Law (3rd edn, Oxford University Press 2018) 97. 
45 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 paras 23-24. 
46 ibid paras 25-26.  
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2.1.2. Core Obligations  
There are certain human rights that are considered as core rights as a result of the idea that they 
are fundamental for human life.47 Core rights impose core obligations, which aim at ensuring 
the enjoyment of the minimum essential level of a certain right. A core obligation of the right 
to water is to ensure non-discriminatory access to the minimum essential level of safe water. 
This includes the aspect of equitable and physical access to water, water facilities and services; 
and adoption and implementation of a water strategy and a plan of action on a national level, 
with transparent reviews and methods to measure progress. Another core obligation is to take 
measures relating to sanitation and water-related diseases.48 These core obligations can be cat-
egorized as positive obligations, since they require the States to take certain measures that are 
necessary in order to ensure that everyone enjoys the minimum essential level of the right to 
water.49   
 
2.1.3. Progressive Realization of the Right to Water  
Article 11(1) and 12(2) recognizes the prospect of progressive realization in relation to the right 
to water.50 Furthermore, article 2(1) of the ICESCR establishes the duty of States to take appro-
priate measures to the maximum of its available resources to progressively realize full enjoy-
ment of the human rights in the ICESCR.51 This means that States are under the duty to actively 
and progressively adopt measures that result in greater enjoyment of the right to water.52 Again, 
this constitutes a positive obligation since States are required to, as well as expected to, be active 
and progressively adopt measures.53  
 
2.2 Violations  
Concerning violations of the right to water, one can conceive four types of violations on the 
basis of the different obligations provided for in part 2.1. The four types of violations will now 
be illustrated.  
 
2.2.1. Failure to Respect, Protect and Fulfill  
As mentioned before, the obligation to respect imposes the obligation to refrain from interfer-
ence with the enjoyment of the right to water. If a State denies or restricts equal access to water, 
limits access to water in general, diminishes or pollutes the water supply to the extent that it 
affects human health, the State in question would be in violation of the obligation to respect the 
right to water.54  
 
If a State fails to take adequate measures to prevent third parties from interfering with the right 
to water, the State might be in violation of the obligation to protect. Nevertheless, a State can 
only become liable for interferences by third parties if the State could have prevented the inter-
ference from occurring, for example by taking a measure that would have made the interference 

                                                             
47 Theo Van Boven, ‘Categories of Rights’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), 
International Human Rights Law (3rd edn, Oxford University Press 2018) 142-143; Henri Smets, ‘The Right to 
Water as an Enforceable Right’ (2004) 34 Environmental Policy and Law 84, 84.  
48 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 37.  
49 See explanation of positive and negative obligations in part 2.1.   
50 ICESCR (adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3 arts 11(1) and 12(2).  
51 ibid art 2(1).  
52 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 17.  
53 See explanation of positive and negative obligations in part 2.1. 
54 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 44(a).  
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impossible.55 Such would be the case if, for instance, the State fails to legislate against pollution, 
restriction of access, and inequitable extraction of water; if it fails to enforce such legislation; 
or fails to supervise third parties providing water services, and ensure that they keep the water 
clean, safe, and equally accessible and affordable for all.56 Since the obligation to protect is not 
limited to interferences by third parties, but extends to other interferences such as environmen-
tal catastrophes, it is possible that such an event could give rise to a violation if the State could 
have prevented it from occurring.57   
 
The essence of the obligation to fulfill is that States must adopt certain measures to progres-
sively realize full enjoyment of the right to water. A State violates the obligation to fulfill by 
failing to adopt a plan of action and a national water strategy, and thus failing to monitor the 
realization of the right to water; by failing to allocate resources to take measures to aid individ-
uals in the enjoyment of the right to water; and by failing to provide aid to ensure that the 
minimum essential levels of the right to water are equally enjoyed by everyone.58 
 
2.2.2. Failure to Comply with Core Obligations  
As mentioned above, there are certain obligations that are considered as core obligations.59 
These must be complied with no matter what. The reason for this is that core obligations are of 
a non-derogable nature, which means that non-compliance can never be justified. As a result, 
non-compliance with the core obligations would constitute a violation. For example, in case 
individuals in a certain jurisdiction lack realistic, physical access to water, water facilities, and 
water services, the State operating in the jurisdiction in question would be in violation of its 
core obligations. A violation could also arise if a State fails to adopt and implement a national 
water strategy and a plan of action.60 
 
2.2.3. Failure to Take Steps to the Maximum of the Available Resources  
When it comes to the fulfillment of economic, social, and cultural rights, resources are of par-
ticular importance as they are strongly connected to the ability of a State to fund specific 
measures that are necessary to take in the realization of these rights.61 Taking this into account, 
the fact that a State does not comply with its obligations under the right to water does not nec-
essarily mean that it is in violation of the right to water. Such may be the case if a State is unable 
to do so as a result of resource constraints. However, the State concerned must establish that it 
has used the maximum of its available resources to fulfill its obligations, and that it provides 
the widest possible enjoyment considering the means at its disposal.62 Otherwise, it might be a 
                                                             
55 Frédéric Mégret, ‘Nature of Obligations’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), 
International Human Rights Law (3rd edn, Oxford University Press 2018) 97-98. 
56 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 paras 23-24 and 
44(b).  
57 Frédéric Mégret, ‘Nature of Obligations’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), 
International Human Rights Law (3rd edn, Oxford University Press 2018) 97.  
58 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 44(c).  
59 See part 2.1.1. 
60 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 40; Theo Van 
Boven, ‘Categories of Rights’ in Daniel Moeckli, Sangeeta Shah and Sandesh Sivakumaran (eds), International 
Human Rights Law (3rd edn, Oxford University Press 2018) 143.  
61 Ignacio Saiz, ’Resourcing Rights’ in Aoife Nolan, Rory O’Connell and Colin Harvey (eds), Human Rights and 
Public Finance: Budgets & Promotion of Economic and Social Rights (Hart Publishing 2013) 78.  
62 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 41; CESCR 
‘General Comment No 3: The Nature of State Parties’ Obligations’ (1990) UN Doc E/1991/23 paras 10-11; Ig-
nacio Saiz, ’Resourcing Rights’ in Aoife Nolan, Rory O’Connell and Colin Harvey (eds), Human Rights and 
Public Finance: Budgets & Promotion of Economic and Social Rights (Hart Publishing 2013) 79.   
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matter of unwillingness of the State to comply with its obligations, which would constitute a 
violation of the right to water in the ICESCR.63  
 
2.2.4. Failure to Comply with Principles of International Law  
Article 26 of the VCLT states that “Every treaty in force is binding upon the parties to it and 
must be performed by them in good faith.”64 To comply with the obligations one is bound by, 
as a result of being a party to a treaty, is a fundamental principle of international law (pacta 
sunt servanda).65 For States to be considered to act in good faith, they must be able to prove 
that they take steps to the progressive realization of the right in question, to the maximum of its 
available resources.66 In relation to this, it can be discussed whether retrogressive measures 
amount to a violation of the right to water in the ICESCR, since retrogressive measures are 
contrary to the principle of progressive realization as stipulated in article 2(1), 11(1), and 12(2) 
of the ICESCR. Unless such retrogressive measures can be justified, it is likely that they would 
give rise to a violation of the articles mentioned above.67 At the very least, retrogressive 
measures would constitute a violation of the right to water if such measures result in the fact 
that the State  no longer ensures that the minimum essential levels of the right to water are 
enjoyed, and thus no longer complies with its core obligations.68  
   
2.3 Summary  
The right to water can be found in both article 11(1) and 12(1) of the ICESCR. None of the 
articles explicitly mention the right to water. Nevertheless, it has been established that the right 
to water clearly falls within the scope of both articles, since it is an essential pre-requisite for 
the fulfillment of the right to an adequate standard of living in article 11(1) as well as the right 
to highest attainable standard of health in article 12(1).69  

The normative criteria of the right to water is: 1) availability – sufficient amount of water in 
relation to the quantity needed for livelihood; 2) quality – water that is safe to use; and 3) ac-
cessibility – affordable and physically accessible water for everyone.70  

States have the obligations to: 1) respect – refrain from taking measures that diminishes the 
enjoyment of the right to water; 2) protect – adopt measures to prevent interferences with the 
right to water, and establish an effective regulatory system to control water services; and 3) 
fulfill – adopt measures that will enhance the enjoyment of the right to water, educate about 
water use, and aid or provide for the right to water to individuals that cannot provide for the 
right themselves.71 If a State denies or restricts equal access to water, or takes measures that 
diminishes or pollutes the water, the State in question has failed to comply with its obligation 
to respect. If a State fails to take measures that would have prevented an interference with the 
right to water, the State may be in violation of its obligation to protect. Lastly, if a State fails to 
take steps that enhance the enjoyment of the right to water, or to secure the minimum essential 
levels of the right to water, it has failed to comply with the obligation to fulfill. Non-compliance 

                                                             
63 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 41.  
64 VCLT (adopted 23 May 1969, entered into force 27 January 1980) 1155 UNTS 331 art 26.  
65 Malcolm N Shaw, International Law (8th edn, Cambridge University Press 2017) 685. 
66 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 40. 
67 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 19; CESCR 
‘General Comment No 3: The Nature of State Parties’ Obligations’ (1990) UN Doc E/1991/23 para 9.  
68 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 42. 
69 ibid paras 3 and 6.  
70 ibid para 12. 
71 ibid paras 21–26.  
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with the obligations to respect, protect, and fulfill can constitute a violation of the right to water 
in the ICESCR.72  
 
The core obligations of the right to water is to ensure non-discriminatory access to the minimum 
essential level of safe water, and to take measures relating to sanitation and water-related is-
sues.73 The core obligations are non-derogable, and non-compliance with the core obligations 
would thus constitute a violation of the right to water in the ICESCR.74 

With regard to all rights stipulated in the ICESCR, including the right to water, States are 
obliged to use the maximum of its available resources to progressively realize full enjoyment 
of the rights.75 In order to comply with this obligation, States must take steps by adopting 
measures that result in a greater enjoyment of the right to water, to the greatest extent possible 
considering the available resources of each State. If a State is unwilling to do so, or if it takes 
retrogressive measures that cannot be justified on reasonable grounds, it could constitute a vi-
olation of the right to water in the ICESCR.76  
 
3. CLIMATE CHANGE EFFECTS ON WATER 
An essential greenhouse gas is carbon dioxide, and the level of carbon dioxide has increased 
significantly due to burning of fossil fuels such as coal and oil.77 According to the Intergovern-
mental Panel on Climate Change (IPCC), emissions of carbon dioxide from the burning of fossil 
fuels accounts for 78 % of the increased levels of greenhouse gases.78 However, burning of 
fossil fuels is not the only activity contributing to increased levels of carbon dioxide. Defor-
estation and soil degradation also constitute major factors to the enhanced level of carbon di-
oxide, since trees and plants extract carbon dioxide from the air for their photosynthesis.79 Tak-
ing this into account, carbon dioxide constitutes the largest contributor to global warming.80 
The increased levels of greenhouses gases are mainly caused by human activities, such as the 
ones mentioned above, and humans has thus contributed to the majority of the increased average 
temperature on Earth.81  
 
Due to warming of the planet, there has been an increase in warm temperature weather ex-
tremes, and a decrease in cold temperature weather extremes.82 Heat waves, droughts, wildfires, 
and extreme precipitation occur much more frequently than before,83 which cause damage to 
infrastructure, as well as bring difficulties with regard to food production and water supply.84 
Moreover, it is expected that these type of weather events will become even more frequent and 

                                                             
72 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 44.  
73 ibid para 37. 
74 ibid para 40; Theo Van Boven, ‘Categories of Rights’ in Daniel Moeckli, Sangeeta Shah and Sandesh Siva-
kumaran (eds), International Human Rights Law (3rd edn, Oxford University Press 2018) 143. 
75 ICESCR (adopted 16 December 1966, entered into force 3 January 1976) 993 UNTS 3 arts 2(1), 11(1) and 
12(2). 
76 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 paras 19 and 41; 
CESCR ‘General Comment No 3: The Nature of State Parties’ Obligations’ (1990) UN Doc E/1991/23 para 9. 
77 IPCC 2014: Synthesis report, 5 and 25.  
78 ibid 5 and 46.  
79 ibid 4, 67 and 98.  
80 ibid 44. 
81 ibid 5. 
82 ibid 53. 
83 ibid 7-8.  
84 ibid 53. 
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intense during the following years since the temperature is expected to continue to rise.85 Ac-
cordingly, the precipitation is predicted to decrease in certain dry regions, while it is predicted 
to increase in wet regions. Where precipitation is expected to increase, it will probably intensify 
as well.86  
 
Along with extremely warm temperatures as well as low precipitation come the increase of 
heat-related illness or health-issues, such as dehydration, heat stroke, heart exhaustion, and even 
mortality.87 In fact, mortality rates, illness, or other health-issues related to heat have in-
creased.88 Moreover, in the United States it has been recognized that heat does not always 
merely constitute a contributing cause of death, but sometimes constitute the primary cause of 
death. The number of heat-related deaths are estimated to heavily increase with 1 000–10 000 
each year, with climate change being the driving factor.89 Children, the elderly, homeless peo-
ple, women, and outdoor workers are particularly vulnerable in this regard.90  
 
3.1. Drought 
As mentioned in the beginning of part 3, warm temperature weather extremes have increased, 
and are expected to continue to do so.91 Areas with extremely warm temperature face the risk 
of drought, and already existing drought areas have worsened due to climate change.92 Drought 
in general, and in particular worsened drought, may cause water scarcity. In cases of water 
scarcity, competition for water increases. Poor or marginalized individuals are particularly af-
fected by this, since they most likely do not possess the same ability to compete for water ex-
traction compared to other individuals or third parties. Thus, they may not be able to access 
adequate and safe water. At the least, their access to water is reduced.93  

Droughts may also affect the water quality. For example, a risk that follows from droughts is 
that of wildfires. Wildfire smoke contains toxic pollutants that may affect the water quality.94 
Furthermore, droughts may result in a reduction of the levels of freshwater, which in turn may 
affect the water flow.95 In cases of a low water flow, the concentrations of pathogens, pollutants, 

                                                             
85 IPCC 2014: Synthesis report, 58. 
86 ibid 60.  
87 ibid 71. 
88 ibid 53. 
89 Colleen Healy Boufides and Jill Krueger, ‘Public Health Sector’s Challenges and Reponses’ in Justin 
Gundlach and Michael Burger (eds), Climate Change, Public Health, and the Law (Cambridge University Press 
2018) 39. 
90 IPCC 2014: Synthesis report, 71. 
91 See part 3.  
92 Jesse E Bell and others, ’Changes in Extreme Events and the Potential Impacts on Human Health’ (2018) 68 
Journal of the Air & Waste Management Association 265, 273-274.  
93 IPCC 2014: Synthesis report, 71.  
94 Jesse E Bell and others, ’Changes in Extreme Events and the Potential Impacts on Human Health’ (2018) 68 
Journal of the Air & Waste Management Association 265, 274; Colleen Healy Boufides and Jill Krueger, ‘Public 
Health Sector’s Challenges and Reponses’ in Justin Gundlach and Michael Burger (eds), Climate Change, Pub-
lic Health, and the Law (Cambridge University Press 2018) 45.   
95 Jesse E Bell and others, ’Changes in Extreme Events and the Potential Impacts on Human Health’ (2018) 68 
Journal of the Air & Waste Management Association 265, 274.  
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and chemicals are allowed to increase.96 The consumption or use of such water could pose a 
great threat to health.97  

Furthermore, droughts may have an impact on the levels of freshwater98 because of over-ex-
traction or pumping of freshwater, such as groundwater for instance. As the temperature in-
creases, the sea levels rise. A decrease of freshwater in combination with higher sea levels might 
cause saltwater intrusion to occur, which in turn results in saltwater contamination of sources 
of freshwater.99 In addition, saltwater contamination can also occur by saltwater inundation. 
Saltwater inundation simply means that the seawater inundates as a result of the rising sea level, 
and may then contaminate freshwater or other water resources.100  
 
3.2. Warmer Water and Melting Glaciers 
Climate change has resulted in a warming of the ocean. More specifically, the reason that the 
ocean is warmer nowadays is that it has absorbed huge amounts of energy in the form of heat. 
As the levels of greenhouse gases increase, more energy is produced. All of that energy must 
be stored somewhere.101 In fact, ocean warming accounts for “more than 90 percent of the en-
ergy accumulated between 1981 and 2010”102, while only about 1% is stored in the atmos-
phere.103 As heat is stored in the ocean, and the ocean temperature thus increases, the volume 
of the ocean expands. Subsequently, the sea levels rise. With higher sea levels follow the risk 
of saltwater intrusion which contaminates the water and thus degrades the water quality, which 
has already been explained in part 3.1.104  

Warmer water does not only result in rising sea levels, but also in higher risks of exposure to 
infectious diseases, and thus degrading water quality. Warmer water encourages waterborne 
pathogens to emerge and increase. The water may then get contaminated, and consumption or 
use of contaminated water could result in gastrointestinal illnesses such as cholera and diarrhea, 
Hepatitis A, bloodstream infection, or other infections.105 In fact, a lot of bacteria can already 
be found in the ocean. One example of such bacteria is cholera. Ocean cholera bacterium lives 
on host organisms called copepods, and it has been found that the growth of copepods is pro-
moted by seasonal changes in the ocean. Warmer temperature and sea level rise are examples 
of such changes. It is thus highly likely that changes in the ocean correlate to the spread of 
                                                             
96 Colleen Healy Boufides and Jill Krueger, ‘Public Health Sector’s Challenges and Reponses’ in Justin 
Gundlach and Michael Burger (eds), Climate Change, Public Health, and the Law (Cambridge University Press 
2018) 45.  
97 It can cause infections, diarrhea, and even result in death, see Jesse E Bell and others, ’Changes in Extreme 
Events and the Potential Impacts on Human Health’ (2018) 68 Journal of the Air & Waste Management Associa-
tion 265, 274.  
98 Jesse E Bell and others, ’Changes in Extreme Events and the Potential Impacts on Human Health’ (2018) 68 
Journal of the Air & Waste Management Association 265, 274.  
99 Robin Kundis Craig, ‘Oceans and Coasts’ in Justin Gundlach and Michael Burger (eds), Climate Change, 
Public Health, and the Law (Cambridge University Press 2018) 222-223; Jesse E Bell and others, ’Changes in 
Extreme Events and the Potential Impacts on Human Health’ (2018) 68 Journal of the Air & Waste Management 
Association 265, 274.  
100 Robin Kundis Craig, ‘Oceans and Coasts’ in Justin Gundlach and Michael Burger (eds), Climate Change, 
Public Health, and the Law (Cambridge University Press 2018) 223.  
101 ibid 208.  
102 IPCC 2014: Synthesis report, 40.  
103 ibid. 
104 See part 3.1.1.  
105 Colleen Healy Boufides and Jill Krueger, ‘Public Health Sector’s Challenges and Reponses’ in Justin 
Gundlach and Michael Burger (eds), Climate Change, Public Health, and the Law (Cambridge University Press 
2018) 45 and 47; Sara Hoverter, ‘Heat’ in Justin Gundlach and Michael Burger (eds), Climate Change, Public 
Health, and the Law (Cambridge University Press 2018) 175.   
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cholera disease through drinking water. As a matter of fact, along with the warming of the 
ocean, widespread outbreaks of cholera have reemerged in certain coastal areas. Therefore, it 
is likely that at least some of the water resources in those areas have been contaminated, and 
subsequently the water quality may not be sufficiently safe.106    

However, a rise of sea levels can also be caused by melting glaciers and ice shelves.107 Glaciers 
all over the world are currently melting.108 Greenland and Antarctic ice are melting at a faster 
rate than expected, and research indicates that ices will continue to melt at a fast rate over the 
century. If all of the Antarctic ice melts, the sea level is predicted to rise by 60 meters.109 Of 
course, this would have enormous consequences, and one of them being the great risk of con-
tamination of essential water resources as a result of saltwater intrusion or inundation.110  

Melting ice also bring a risk of spread of diseases. Ices can contain “frozen” diseases that have 
existed earlier in human history, but have died out beyond the ice. For example, there may be 
frozen and infected animals in the ice. Hence, when ices melt and get mixed with water re-
sources, there is a possibility that various diseases spread from the melting ice to the water, and 
then to humans. Such transmissions of ice-based diseases have actually already started to oc-
cur.111  
 

3.3. Precipitation  
One of the great risks with heavy precipitation is the risk that water gets contaminated. Extreme 
precipitation may transport various waste from humans or animals into drinking-water re-
sources such as private wells. Unless the water is treated, the drinking of such water is likely to 
result in gastrointestinal illnesses.112 Of course, this especially affects individuals who are de-
pendent upon private wells or other private water resources.  

Furthermore, extreme precipitation in the form of rainfall can result in higher concentrations of 
pathogens and nutrients in freshwater as well as saltwater as a result of the runoff of water. 
Following an increase of nutrients, naturally occurring pathogens and algal blooms may in-
crease as well. This greatly affects the quality of water, and drinking water may therefore not 
be safe to use since it poses risks related to health as the water might contain toxins and patho-
gens.113 Similar effects can occur from flooding, because of the risk of increased concentrations 
of pathogens and nutrients following from the water runoff. Water resources in the nearby area 
may then get contaminated.114  

                                                             
106 Robin Kundis Craig, ‘Oceans and Coasts’ in Justin Gundlach and Michael Burger (eds), Climate Change, 
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Areas that suffer from, or are expected to suffer from, extreme precipitation face an increased 
risk of flooding,115 which threatens to cause severe damage on infrastructure. Damage on infra-
structure may result in loss of electricity, which in turn can result in failure of water treatment 
systems. If the water treatment systems are out of service, the availability and access to safe 
and clean water is heavily reduced.116 Such could also be the case if public infrastructure, such 
as roads and bridges, is damaged, since water distribution and water access could be limited.117 
Another possible problem that could arise out of damage on infrastructure is that of decreased 
water quality. Water, and more importantly drinking water, risks being contaminated as a result 
of overwhelmed stormwater drainage and wastewater treatment systems.118 In the United 
States, Hurricane Harvey caused a flooding that flooded a number of facilities for waste dis-
posal. As a result of this, various waste such as sewage and chemicals were mixed with the 
floodwater. It is thus possible that the post-storm floodwater contains pathogens or other bac-
teria that may contaminate the water. For instance, sewage contamination was found in the 
floodwater after Hurricane Katrina in the United States. This may then promote the risk of 
waterborne diseases.119   
 
3.4. Summary  
Due to climate change, heat waves, droughts, wildfires, and extreme precipitation occur much 
more frequently than before. In addition, these extreme weather events are predicted to increase 
in terms of both frequency and intensity, since the temperature is expected to continue to in-
crease.120 These events have various impacts on water resources.  
 
Firstly, areas with drought face the risk of water scarcity and thus an increased competition for 
water. Poor or marginalized individuals may get particularly affected with regard to their access 
to water, since they may not have the equal ability to compete for water extraction compared to 
other individuals. Furthermore, drought may affect the water quality. For example, wildfires 
may pollute the water, and low levels of freshwater can result in various kinds of water con-
taminations. Areas with drought further face the risk of high sea levels, which may result in 
saltwater inundation or saltwater intrusion, which in turn result in contamination of water re-
sources.121  
 
Secondly, the ocean has absorbed the majority of the heat or energy caused by the enhanced 
greenhouse effect, which has caused the ocean to get warmer, and thus the volume of the ocean 
to expand. Hence, the sea levels have risen. When the sea levels rise, there is a risk of saltwater 
intrusion or saltwater inundation, which may contaminate water resources. Moreover, warmer 
waters encourage waterborne pathogens and other bacteria to emerge and increase, which may 
also result in water contamination.122 
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Thirdly, melting glaciers and ice shelves are other factors that have contributed to the rising sea 
levels. Besides the risks that follow from rising sea levels, melting glaciers and ice also bring a 
risk of spread of diseases. Ice may contain diseases that have died out, and when the ice melts 
the diseases may spread to water sources and subsequently to humans.123  
 
Lastly, extreme precipitation poses a great threat with regard to water quality. Precipitation may 
transport waste to water resources, and the runoff of precipitation can result in an increase of 
pathogens. Moreover, areas that suffer from extreme precipitation face an increased risk of 
flooding. Flooding can cause damage on infrastructure such as water treatment systems as well 
as roads, which may have effects with regard to both accessibility and availability of water.124  
 
4. CLIMATE CHANGE AND STATES’ OBLIGATIONS 
The question is now how the climate change effects on water subsequently affect States’ capa-
bility to fulfill their international obligations relating to the right to water in the ICESCR, and 
if States’ reduced capability to fulfill their international obligations amount to a violation of the 
right to water in the ICESCR. 
 
4.1. States’ Capability to Fulfill Obligations  
The discussed effects on the environment caused by climate change are heat, drought, warmer 
water, melting glaciers, and extreme precipitation. It has been concluded that these events have 
an impact on the water resources, both with regard to quantity and quality. Usage or drinking 
of water with the discussed effects may have various negative impacts on individuals’ health 
and well-being.125 
 
4.1.1. Reduced Water Quality  
In part 3, the ways that various climate change effects may affect the quality of water have been 
discussed. For example, drought may increase the likelihood and frequency of wildfires, and 
the smoke from the fires contains toxic pollutants that can get in contact with water resources 
and thus affect the quality of the water. Drought can also result in reduced levels of freshwater 
which promotes a low water flow, and a low water flow allows for pathogens and pollutants to 
increase.126  
 
Moreover, warming of the ocean and melting glacier are factors that cause the sea levels to rise, 
which can result in saltwater intrusion or saltwater inundation into water resources. Warmer 
waters also encourage waterborne pathogens to emerge and increase, and melting ice may 
spread diseases that have been contained in the ice.127  
 
With regard to precipitation, extreme precipitation may transport various waste into water re-
sources, and the water runoff following heavy rainfall or flooding can result in higher concen-
trations of pathogens and nutrients in nearby water resources. In addition, flooding can cause 
damage on water treatment systems, or electricity systems which in turn affect water treatment 
systems.128  
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The result of what has been mentioned here is that water can get contaminated, which negatively 
affects the quality of the water to such an extent that the water may not be safe to use or drink.129 
This may create difficulties for States to fully comply with their obligation to protect.  
 
The obligation to protect obligates States to take measures to prevent interferences with the 
enjoyment of water, such as pollution of water resources.130 It has been established that the 
obligation to protect applies to acts of third parties, as well as preventable environmental catas-
trophes.131 The Committee refers to third parties as “individuals, groups, corporations and other 
entities as well as agents acting under their authority”.132 Since it has been established that the 
present climate change is primarily caused by human activities,133 one can draw the conclusion 
that it is likely that third parties have engaged in such activities and thus contributed to climate 
change. Furthermore, the adverse effects of such activities have been known for quite a long 
period of time. The UNFCCC, which was adopted in 1992, acknowledges that:  
 

… human activities have been substantially increasing the atmospheric concentra-
tions of greenhouse gases, that these increases enhance the natural greenhouse ef-
fect, and that this will result on average in an additional warming of the Earth’s 
surface and atmosphere and may adversely affect natural ecosystems and human-
kind…134  

 
Taking this into consideration, States have been aware of the fact that certain activities, such as 
burning of fossil fuels, are harmful to the environment.135 Regardless of whether the water qual-
ity has been reduced as a result of drought, higher sea levels, or extreme precipitation, the ulti-
mate cause of reduced water quality is the present climate change that has emerged as a result 
of the enhanced greenhouse effect.136 The conclusions that can be drawn from this is that third 
parties are likely to have indirectly interfered with the right to water; technically, States could 
have prevented the events that have caused a reduced quality of water resources, at least to a 
certain extent, by restricting or prohibiting the human activities that cause climate change in the 
first place; and at the very least, States can prevent further impacts on the quality of water 
resources. From this point of view, it may not seem as if climate change affects States’ ability 
to comply with the obligation to protect. The link between climate change and impacts on water 
quality is well-known, and States can prevent such impacts on water by restricting or prohibit-
ing harmful human activities. Although one individual State may not have contributed signifi-
cantly to the present climate change, it is highly likely that it experiences the effects thereof, 
since climate change is a global phenomenon causing temperature increases all over the 
world.137 It thus becomes difficult for States to fully protect individuals from events causing 
pollution of water resources, since the driving factor may occur in another State. Subsequently, 
it may be difficult for States to fully comply with their obligation to protect. Although it may 
be difficult for States to fully comply, it is not yet an impossibility. However, if actions against 
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climate change are not taken and if climate change effects grow worse, it might be impossible 
for States to comply with their obligation to protect in the future.  
 
4.1.2. Reduced Water Quantity  
Reduced water quality may in turn affect the availability of safe water. If water resources within 
a State get contaminated, a natural consequence would be that the availability of safe water is 
reduced. Hence, the State would have to take measures to ensure that everyone enjoys the min-
imum essential level of water as required by the core obligations.138 For example, the State may 
have to increase the number of water treatment systems, and develop the purification process 
in order to ensure that the water is sufficiently purified. However, such measures may not be 
feasible for some States as a result of economic constraints. In such a case, the ability of a State 
to comply with its obligation to fulfill is affected adversely, since the State may not be able to 
ensure that all individuals enjoy the minimum essential levels of the right to water, or to take 
measures that enhance the enjoyment of the right to water.  
 
Moreover, the water quantity may be affected by drought, since drought may cause water scar-
city.139 According to the IPCC, surface water and groundwater will reduce along with climate 
change.140 It is thus possible that the available amount of water may not be sufficient to cover 
the amount of water that is required in order to fulfill the minimum essential levels of water for 
all. It is currently more than 1 billion people that already lack basic water supply,141 and a report 
from the World Bank estimates that climate change may result in 1-2 billion more people lack-
ing the sufficient amount of water required to meet their needs.142 Water scarcity may also result 
in the fact that some individuals lack physical access to water, especially those individuals that 
are poor, marginalized, or live in rural areas.143 Due to this, water scarcity caused by drought 
might create an obstacle for States with regard to their core obligations to ensure that everyone 
enjoys the minimum essential level of water, and that everyone has physical access to water. If 
poor and/or marginalized individuals or groups are particularly affected, it is also possible that 
the compliance with the obligation of non-discrimination is affected adversely. The obligation 
of non-discrimination is enshrined throughout the core obligations,144 as well all the rights in 
the ICESCR.145 Water scarcity may also reduce States’ ability to comply with the obligation to 
fulfill in terms of providing water to those individuals who cannot provide for it themselves, 
since the available amount of water is limited due to the water scarcity.  
 
One can also argue that reduced water quantity caused by certain weather events, which in turn 
are caused by climate change and ultimately human activities, affects States’ ability to comply 
with the obligation to progressively realize full enjoyment of the right to water. For example, 
the fact that 1–2 billion more people are predicted to lack the necessary amount of water in the 
near future as a result of climate change,146 does not rhyme very well with States’ obligation to 
progressively realize. On the contrary, such a situation would probably be considered retrogres-
sive since the number of people lacking the essential levels of water would have increased. For 
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the realization of the right to water to be considered progressive, the number of people lacking 
water should decrease over time rather than increase.147  
 
4.2. Violations of the Right to Water 
States’ capability to fulfill their international obligations with regard to the right to water in the 
ICESCR may be reduced as a result of climate change. The obligations found to possibly be 
affected by climate change are the obligation to protect, the obligation to fulfill, the core obli-
gation to ensure everyone’s enjoyment of the minimum essential level of water, and the obli-
gation of progressive realization of the right to water.148  
 
4.2.1. Obligation to Protect  
The essence of the obligation to protect is that States must take measures to ensure that third 
parties do not interfere with the enjoyment of the right to water.149 As stated in part 2.1.1., a 
State can only become liable for interferences by third parties if the State could have prevented 
the interference from occurring. For instance, to prevent third parties from interfering with the 
right to water in terms of polluting water resources, States should legislate against pollution of 
water and make sure such legislation is enforced.150 A failure to do so could result in a violation 
of the right to water in the ICESCR, but only if the interference would have been hindered by 
the measure that the State failed to take.151  
 
States have been aware of the fact that certain human activities contribute to global warming 
and climate change, which in turn may harm water resources among other things. Therefore, 
States could have prevented this from happening, to a greater or lesser degree, by legislating 
against the human activities that contribute to climate change. If the human activities of concern 
would have been limited or terminated, the levels of greenhouse gases may not have increased 
to the extent that they have, the temperature would not have risen as much, extreme weather 
events would not have increased, and water resources would not be at such great risk of con-
tamination. At the very least, States should be considered to be able to prevent this from esca-
lating any further, since the world is even more aware of the effects of climate change today.  
 
However, it has been stressed that climate change is a global problem. It is mainly developed 
countries that have contributed to climate change, but the effects of climate change are felt all 
over the globe.152 One State may not have contributed significantly to climate change, but is 
greatly affected by the effects of climate change. Another State may have contributed to climate 
change, but does not experience the effects of climate change to an evident extent. Therefore, 
linking climate change effects within a State to the actions of a State appears highly problem-
atic, if not impossible. Although States’ emissions can be measured, it would be difficult to 
prove that State A is responsible for a particular effect on a particular water resource in State 
B. In the same way, it is difficult to determine that the failure of State A to legislate against the 
human activities causing climate change resulted in pollution of water resources in State B. The 
only thing that can be determined is the fact that State A has contributed to climate change. It 
is therefore unlikely that a State’s failure to comply with its obligation to protect would give 
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rise to a violation of the right to water in the ICESCR. It is simply not possible to attribute a 
certain interference to a particular State because of the global nature of climate change.  
 
4.2.2. Obligation to Fulfill  
The obligation to fulfill imposes the duty to adopt measures that will promote a progressive 
realization of the right to water. States must ensure that everyone enjoys the minimum essential 
levels of the right to water, and provide for the right to water in cases where individuals cannot 
provide for the right themselves.153  
 
Climate change poses a threat with regard to the quality of water resources. If water resources 
get contaminated, the water may not be safe to drink or use. As a result, the amount of safe 
water is reduced and hence everyone may not have access to clean and safe water. In case a 
State struggles to solve the problem and ensure that everyone can access safe water, it may find 
itself in a situation of non-compliance with the obligation to fulfill. Such may also be the case 
in situations of drought and water scarcity, since States may not be able to provide water to 
those individuals that cannot provide for it themselves.  
 
Nevertheless, the fact that a State does not comply with its obligations does not automatically 
result in a violation of the right to water in the ICESCR. It has previously been stated that the 
available resources within a State constitute a determining factor with regard to the fulfillment 
of economic, social, and cultural rights. A State with more available resources generally has a 
greater opportunity to fund specific measures that are necessary to take, compared to a State 
with less available resources.154 This means that if a State can justify its non-compliance with 
the obligation to fulfill, it is not violating the right to water. In order to make such a justification, 
the State in question must establish that it has used the maximum of its available resources to 
fulfill its obligations, and that it provides the widest possible enjoyment of the right to water 
considering the means at its disposal.155 Subsequently, the non-compliance with the obligation 
to fulfill may prima facie156 constitute a violation of the right to water, but may be justified and 
would in such a case not constitute a violation of the right to water in the ICESCR.157   
 
However, it is important to stress that time plays an essential part with regard to the question as 
to whether or not States’ reduced capability to comply with its obligations may result in a vio-
lation. This is not only relevant in relation to the obligation to fulfill, but to the obligations 
below as well. It has been mentioned that unless States take actions against climate change, the 
average temperature on Earth is expected to continue to increase. In such an event, the observed 
effects of climate change are likely to intensify and deteriorate.158 One could therefore argue 
that States’ capability to comply with their international obligations from the right to water 
might reduce over time, assuming that climate change and its effects on water culminates. A 
State’s supposed non-compliance with one or multiple of its obligations from the right to water 
may not amount to a violation of the right to water in the ICESCR today. However, along with 
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a State’s reduced capability to comply with its obligations, the non-compliance may reach the 
point where it amounts to a violation of the right to water.  
  
4.2.3. Core Obligation to Ensure Minimum Essential Level of Water  
One of the core obligations of the right to water is to ensure non-discriminatory access to the 
minimum essential level of safe water.159 Drought may result in water scarcity,160 and the 
amount of water available may not be sufficient in order to cover the minimum essential levels 
of water for everyone. Moreover, it is possible that water scarcity creates an obstacle for certain 
individuals to physically access water, especially individuals that are poor, marginalized, or live 
in rural areas.161 Due to this, States may struggle to fulfill their obligation to ensure the mini-
mum essential level of water for all, and that everyone has equal physical access to water.  
 
The core obligations are of particular importance, since they are considered to be of a funda-
mental character.162 Therefore, non-compliance with the core obligations can never be justi-
fied.163 States that cannot comply with the core obligation to ensure non-discriminatory access 
to the minimum essential level of safe water due to causes of climate change would therefore 
be in violation of the right to water in the ICESCR. It is possible that such a case can arise with 
regard to States that already struggle to comply with their obligations with regard to the right 
to water, since their possibility to comply may decrease as a result of climate change. Unless 
States manage to control climate change, it is likely that the number of States struggling to 
comply even with the core obligations will increase over time. Violations of the core obligations 
may therefore appear more likely in the future.  
 
4.2.4. Obligation to Progressively Realize  
The prospect of progressive realization can be found in article 2(1), 11(1), and 12(2) of the 
ICESCR.164 In essence, the obligation of progressive realization imposes the duty to take 
measures that result in greater enjoyment of the right to water, and ultimately to the full enjoy-
ment of the right to water.165 One can therefore argue that for the development of the  enjoyment 
of the right to water to be in line with the obligation of progressive realization, the number of 
people lacking an adequate amount of safe water should decrease over time. It is therefore 
problematic that 1–2 billion people are predicted to no longer have access to the necessary 
amount of water in the near future. Such a course of events would constitute a retrogressive 
trend in the enjoyment of water instead of a progressive, since the number of people lacking the 
necessary amount of water would increase over time. Moreover, people that previously enjoyed 
the right to water to a certain degree would instead start to enjoy a lower degree of the right to 
water.  
 
However, it is not sufficiently clear whether or not retrogression constitutes a violation of the 
right to water. It is likely that retrogressive measures that cannot be justified would constitute 
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a violation of the right to water, at least if such measures result in the fact that the State no 
longer complies with its core obligations.166 Nevertheless, a retrogressive trend in the enjoy-
ment of the right to water does not necessarily mean that a State has taken retrogressive 
measures, but can simply be a result of climate change.167 Subsequently, if  States can establish 
that they use the maximum of its available resources to provide the widest possible enjoyment 
of the right to water, as well as to comply with its obligations, a retrogressive trend can probably 
be justified. Hence, a retrogressive trend in the enjoyment of the right to water would not nec-
essarily amount to a violation of the right to water.168  
 
4.2.5. Composite Act 
Although one act of non-compliance with the obligations may not amount to a violation of the 
right to water in the ICESCR, multiple actions of non-compliance may, if considered altogether, 
give rise to a violation on the basis of a composite act.169 Article 15 of the Articles on Respon-
sibility of States for Internationally Wrongful Acts (ARSIWA) states that:  
 

1. The breach of an international obligation by a State through a series of actions of 
omissions defined in aggregate as wrongful occurs when the action or omission occurs 
which, taken with the other actions of omissions, is sufficient to constitute the wrongful 
act.  
2. In such a case, the breach extends over the entire period starting with the first of 
the actions or omissions of series and lasts for as long as these actions or omissions 
are repeated and remain not in conformity with the international obligation.170  

This means that multiple acts of non-compliance of a State’s obligations may, altogether, con-
stitute a violation of the right to water in the ICESCR. The violation is considered to begin with 
the very first act of non-compliance, despite the fact that that particular act does not alone give 
rise to a violation. The violation continues until the last act of non-compliance has occurred.171 
It would therefore be possible that multiple acts of non-compliance with the obligations from 
the right to water may constitute a composite act in the near future. The fact that States’ acts of 
non-compliance with the right to water may not constitute a violation today, does not preclude 
it from constituting a violation in the near future.  
 
4.3. Summary 
Climate change effects may affect the quality of the water in various way, with water resources 
getting contaminated as a result.172 Subsequently, States may find it difficult to comply with 
their obligation to protect. Since climate change is mainly caused by human activities, which 
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have long been known to increase the levels of greenhouse gases in the atmosphere and ad-
versely affect the environment,173 it can be argued that States should have taken measures that 
limited or prohibited the activities in question. At the very least, States should be expected to 
take measures to prevent further harm. However, climate change affects all parts of the world 
to a greater or lesser extent174, regardless of where the harmful human activities originates. 
Although one State may not have contributed to climate change, it may still experience the 
effects of climate change as a result of harmful activities in other States.  In order for a violation 
of the obligation to protect to arise, it must be established that a certain measure could have 
prevented the interference from occurring.175 Although States could have legislated against the 
harmful human activities, it is problematic to link the failure of State A to legislate against 
harmful human activities with pollution of water sources in State B. It is therefore highly un-
likely that a violation of the obligation to protect would arise in this regard.  
 
Furthermore, reduced quality of water resources may affect States’ capability to comply with 
the obligation to fulfill, which obliges States to ensure that everyone enjoys the minimum es-
sential levels of the right to water, and to take steps to enhance the enjoyment of the right to 
water.176 If water resources get contaminated, the water may not be safe to drink or use. Hence, 
the State may not be able to ensure that everyone has access to safe water. However, if a State 
can establish that it has used the maximum of its available resources to comply with its obliga-
tions, and that it provides the widest possible enjoyment of the right to water considering the 
means at its disposal,177 the non-compliance may be justified. Subsequently, the non-compli-
ance would not automatically constitute a violation of the right to water in the ICESCR.178  
 
The water quantity may be adversely affected by drought, since drought increase the risk of 
water scarcity.179 In a situation of water scarcity, the available amount of water may not be 
sufficient to cover the minimum essential levels of water for everyone. Some people may also 
lack physical access to water, in particular individuals that are poor, marginalized, or live in 
rural areas.180 As a result, States’ ability to comply with their core obligations to ensure that 
everyone enjoys the minimum essential level of water and that everyone has equal physical 
access to water may be affected. Since the core obligations must be complied with no matter 
what and can never be justified, non-compliance would result in a violation of the right to water 
in the ICESCR.181   
 
The fact that the water quantity might reduce as a result of climate change, and that 1–2 billion 
more people are predicted to lack the necessary amount of water in the near future182 cannot be 
considered to be in line with the obligation to progressively realize full enjoyment of the right 
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to water. Rather, it can be considered a step backwards.183 Nevertheless, if States can establish 
that they use the maximum of its available resources to provide the widest possible enjoyment 
of the right to water and to comply with their obligations, retrogression can probably be justi-
fied. It would thus not automatically constitute a violation of the right to water in the 
ICESCR.184  
 
5. CONCLUSIONS    
With regard to the first research question, which asks what obligations States have from the 
right to water in the ICESCR, it has been established that article 11(1) and 12(1) of the ICESCR 
impose three types of obligations.  
 
Firstly, States have the obligation to respect, protect, and fulfill. In order to comply with the 
obligation to protect, States must refrain from taking measures that diminishes the enjoyment 
of the right to water. By contrast, the obligations to protect and fulfill require States to take 
measures. With regard to the former, States must for example adopt measures that prevent in-
terferences with the right to water, whereas the latter obliges States to adopt measures that en-
hance the enjoyment of the right to water.185 A failure to abstain from taking measures that 
diminishes water, pollutes water, denies or restricts access to water violates the obligation to 
respect; a failure to take measures to prevent interferences with the right to water violates the 
obligation to protect; and a failure to take measures that enhance the enjoyment of the right to 
water, or a failure to ensure the enjoyment of the minimum essential levels of the right to water, 
violates the obligation to fulfill. A violation of the obligation to respect, protect, or fulfill may 
give rise to a violation of the right to water in the ICESCR.186  
 
Secondly, States have core obligations to ensure that everyone enjoys equal access to water; 
ensure that everyone enjoys the minimum essential level of safe water; and to take measures 
relating to sanitation and water-related issues.187 The core obligations are of a non-derogable 
nature, which means that non-compliance can never be justified. Subsequently, a failure to 
comply with the core obligations would give rise to a violation of the right to water in the 
ICESCR.188   
 
Thirdly, States have an obligation to progressively realize the full enjoyment of the right to 
water. In order to comply with this obligation, States must use the maximum of its available 
resources to take measures that promote and result in a greater enjoyment of the right to water, 
with the ultimate goal to realize everyone’s full enjoyment of the right to water.189 If a State is 
unwilling to take measures to progressively realize the right to water, a violation of the right to 
water in the ICESCR may arise. With regard to retrogressive measures, a State may justify the 
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retrogression by establishing that it has used the maximum of its available resources; that it 
provides the widest possible enjoyment of the right to water considering the means at its dis-
posal; and that it complies with the core obligations. Otherwise, retrogressive measures may 
give rise to a violation of the right to water in the ICESCR.190  
 
With regard to the second research question, which asks if climate change effects on water 
affect States’ capability to fulfill their obligations from the right to water in the ICESCR, it has 
been established that climate change may affect the obligation to protect; the obligation to ful-
fill; the core obligations; and the obligation to progressively realize full enjoyment of the right 
to water.  
 
Climate change is mainly caused by human activities known to increase the levels of green-
house gases in the atmosphere.191 One of the results has been an increased frequency and inten-
sity of extreme weather events, which in turn affect the quality of water resources in various 
ways.192 Technically, States could have prevented this from occurring by legislating against the 
human activities that have been the main driving factors of climate change. What affects States’ 
capability to comply with the obligation to protect is the fact that climate change is global.193 A 
State may have legislated against the harmful human activities, yet it experiences climate 
change effects on its water resources because other States have failed to do the same. It thus 
becomes difficult for States to comply with their obligation to protect. Nevertheless, it is diffi-
cult to link the failure of one State to take preventative measures, to an interference with the 
right to water in another State. In other words, it appears to be impossible to attribute a certain 
interference to a particular State. It is therefore highly unlikely that a State’s failure to comply 
with its obligation to protect would give rise to a violation of the right to water in the ICESCR.  
 
Reduced quality of water resources also results in the fact that water may be of such bad quality 
that it is not safe to drink or use. Hence, States’ capability to comply with the obligation to 
fulfill may be affected, since States may not be able to ensure that everyone enjoys the minimum 
essential level of the right to water. In such a situation, States would have to establish that they 
use the maximum of their available resources to comply with their obligations and to provide 
the widest possible enjoyment of the right to water. Otherwise, it might amount to a violation 
of the right to water in the ICESCR.194  
 
Climate change also affects the quantity of the water. For example, drought areas face a great 
risk of water scarcity. The available amount of water may thus not be sufficient to cover every-
one’s minimum essential levels of water. It is also possible that some people may lack physical 
access to water, especially individuals that are poor, marginalized, or live in rural areas. This 
affect States’ capability to comply with their core obligations to ensure that everyone enjoys 
the minimum essential level of water and that everyone has equal and physical access to water. 
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nacio Saiz, ’Resourcing Rights’ in Aoife Nolan, Rory O’Connell and Colin Harvey (eds), Human Rights and 
Public Finance: Budgets & Promotion of Economic and Social Rights (Hart Publishing 2013) 79.   
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Since core obligations are non-derogable, a failure of a State to comply with its core obligations 
would result in a violation of the right to water in the ICESCR.195   
 
Reduced water quantity or water scarcity may result in the fact that many people lack the nec-
essary amount of water in the near future.196 This affects States’ capability to comply with the 
obligation to progressively realize the full enjoyment of the right to water, since the enjoyment 
of the right to water would have impaired rather than improved.197 As long as States can estab-
lish that they have used the maximum of their available resources, and that they provide the 
widest possible enjoyment of the right to water considering the means at their disposal, such 
retrogression is likely to be justified. It therefore seems unlikely that a violation of the right to 
water in the ICESCR would arise.198  
 

 
 

 
 

 

 

 

 

 

 

 
 

 

 

 

                                                             
195 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 40. 
196 World Bank, World Development Report 2010: Development and Climate Change (World Bank 2010) 5. 
197 See CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 17. 
198 CESCR, ‘General Comment No 15: The Right to Water’ (2003) UN Doc E/C.12/2002/11 para 41; CESCR 
‘General Comment No 3: The Nature of State Parties’ Obligations’ (1990) UN Doc E/1991/23 paras 10-11; Ig-
nacio Saiz, ’Resourcing Rights’ in Aoife Nolan, Rory O’Connell and Colin Harvey (eds), Human Rights and 
Public Finance: Budgets & Promotion of Economic and Social Rights (Hart Publishing 2013) 79. 
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