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Abstract 
For many years, Sweden has received international criticism regarding the long periods of 
detention combined with the extensive use of restrictions and isolation. Unlike many other 
European Countries, Sweden has no time limit on detention. Despite the criticism, Sweden have 
been reluctant to make changes. In 2015 Sweden responded to the critique by adopting SOU 
2016:52. The aim of the investigation was to submit proposals intended at reducing the use of 
pre-trial detention and the excessive use of restrictions. In this thesis, the main question is 
whether the Swedish regulation and its application of detention and the use of restrictions and 
isolation are compatible with the provisions of the European Convention on Human Rights. 
The conclusions are that Sweden’s current legislation and its application of detention, 
restrictions and isolation is not compatible with the provisions we have examined under ECHR. 
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Abbreviations 
 
BRÅ Brottsförebyggande rådet  
  
CPT The European Committee for the Prevention 

of Torture and Inhuman or Degrading 
Treatment or Punishment  

  
ECHR European Convention on Human Rights 
   
ECtHR European Court of Human Rights 
  
NJA Nytt Juridiskt Arkiv 
  
RåR Riksåklagarens Riktlinjer 
   
SOU Statens Offentliga Utredningar 
  
SPT The Subcommittee on Prevention of Torture 

and Other Cruel, Inhuman or Degrading 
Treatment or Punishment of the Committee 
against Torture 
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1. Introduction 

1.1 Background 
Since 1991 the Council of Europe's Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment (CPT) and the Subcommittee on Prevention of Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT), have repeatedly 
criticized Sweden’s use of arrest, restrictions and isolation. 1Despite all the critique Sweden 
have been reluctant to make any change. One of the main issue with the Swedish regulation on 
detention and arrest is the lack of a maximum time limit for detention and the imposition of 
restrictions. Long detention periods in combination with full restrictions is equivalent to 
isolation. 2 
 
A good example of the misuse of long detention periods and restrictions is seen in the well-
known case “Södertäljefallet”. A detainee was arrested on probable cause suspected of 
kidnapping and abuse of judicial procedure. He was set free following a proportionality test in 
the District Court. By the time of the release he had been detained for almost one year and seven 
months. His part in the case had already been reviewed in substance and the Court stated that 
the danger of suppression of evidence was no longer an issue. 3In the same case another man 
who was sentenced to 12 years imprisonment had been detained for over three years with full 
restrictions. Restrictions amounting to 22-23 hours a day in solitary confinement. The suspects 
application of a review of restrictions was rejected by both the Court of Appeal and the Supreme 
Court. In the so-called Playa case the Court of Appeal replaced one of the suspect's detention 
with a travel ban. The suspect was sentenced to eight years imprisonment for attempt of a drug 
crime and drug trafficking. When the case reached the Court of Appeal the suspect had been 
detained for two years and ten months of which ten months was spent with full restrictions. In 
the Court’s assessment it found that there was no longer a need for detention and the suspect 
was therefore set free. 4 
 
The conditions of detention in Sweden are at risk of reaching the level of inhuman or degrading 
treatment established in Article 3 of the European Convention on Human Rights (ECHR). 
Restrictions must be imposed restrictively according to the principle of proportionality. 
However, Sweden's use demonstrates the opposite. Today there are few limitations that hinders 
the prosecutor from applying restrictions. This can result in serious negative consequences for 
the individual concerned. In this thesis, we are examining the use of detention and restrictions. 
We also examine if the Swedish regulation is compatible with the obligations under the ECHR. 

1.2 Purpose and research questions 
The application of detention in Sweden and in particular the prosecutors’ use of restrictions is 
something that have received international attention. The critique mainly concerns the use of 
detention, lack of time limit and the excessive use of restriction and isolation. This thesis aims 
to examine if the Swedish regulation is in accordance with the provisions of the ECHR in regard 
to detention, restrictions and the use of isolation. We further aim to clarify the ongoing response 
Sweden made to the critique through the adoption of SOU 2016:52. We are also examining 
whether or not the legislative proposals made are sufficient and effective enough.  
 
 
The research questions, which we aim to answer in this thesis are: 
                                                
1 Tillsynsrapport åklagarmyndigheten 2017:1, 5 
2 SOU 2016:52, 75 
3 Södertälje tingsrätts beslut den 19 april 2013 i mål nr B 2376-12 
4 Svea hovrätts beslut den 3 maj 2013 i mål nr B 2856-13 
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• How are restrictions and isolation applied in connection with detention in Sweden? 
• Is the Swedish regulation and its application regarding pre-trial detention and the use of 

restrictions, compatible with the relevant articles of the ECHR? 
• Is it likely that the proposed law reforms, stated in SOU 2016:52, can improve the 

current conditions of pre-trial detention? 

1.3 Delimitations 
This thesis is delimited to assess the length of pre-trial detention, the use of restrictions and 
isolation. The chapter regarding Swedish regulation is limited to only include the main rule of 
arrest and detention in Chapter 24 section 1 of the Code of Judicial Procedure. These are the 
prerequisites we considered most relevant for the study. We will briefly mention Chapter 24 
Article 2. However, we have excluded Chapter 24 section 3 since we found the other two 
articles more relevant to the object of this these. We used five principles related to the 
procedures of detention. This thesis focuses on adults in pre-trial detention even though children 
also can be held in detention. However, there are different rules that apply when detention, 
restrictions and isolation concern minors. Due to limit of space this category is therefore 
excluded.  
 
In this thesis we compare the Swedish regulation to the fundamental rights and freedoms found 
in ECHR. The Convention is incorporated to Swedish law meaning that a potential breach of 
the Convention can be examined by the ECtHR. We have delimited the chapter regarding 
ECHR to Articles 3,5 and 8, which is most relevant to cases of pre-trial detention, restrictions 
and isolation. The articles are not assessed in their entirety; focus is on the parts that are relevant 
to the thesis. Further, we have studied the Court’s practice and case-law regarding the 
mentioned articles.  
 
We have examined the international criticism and reports from CPT and SPT along with the 
response from Sweden. Through this we have analyzed which measures that have been taken, 
and which measures that remain. In order to really highlight the international critique that 
Sweden has received, we chose to incorporate reports from SPT.   
Lastly, we assessed SOU 2016:52 in which Sweden have proposed new legislations and 
alterations to the legislation. 

1.4 Method and material 
The purpose of this thesis is to analyze the Swedish law on detention and restrictions and asses 
it’s compatibility with the articles in ECHR. By doing so we have used the legal dogmatic 
method in the analysis of the current law. The basis for the legal dogmatic method is primarily 
the studies of the traditional sources of law, e.g. case-law, doctrine, legislation. The method is 
thus regularly defined as the application of a legal rule for the purpose of solving a given legal 
problem.5   
 
According to Claes Sandgren the task of the legal dogmatic method is to establish current law 
through an interpretation and a systematization of different legal sources, such as case law, legal 
doctrine and legislation.6According to Sandgren the legal method involves the identification of 
the legal sources relevant to the source of law and the use of these sources. The quality of a 
thesis is thereby determined by the how well these arguments have been made. However, a 
provision can sometimes be unclear and therefore case-law can sometimes be the material for 
the work. In such cases, claims about valid law may constitute the conclusion of the thesis. 

                                                
5 Maria Nääv & Mauro Zamboni, Juridisk Metodlära (2th edn, Studentlitteratur 2018) 28 
6 Claes Sandgren, Rättsvetenskap för uppsatsförfattare (4th edn, Norstedts Juridik 2018) 39 
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Additionally, Sandgren emphasizes that the legal dogmatic method is a qualitative method in 
which interpretation is of vital importance.7 
 
The material used in this study mainly consists of Swedish legislation, preparatory 
work, rapports from BRÅ and RÅR. The literature which have been used to describe the 
criminal procedure is written by Lindberg, Lindell, Eklund, Asp and Andersson. In order to 
exemplify the long periods of detention we have used two Swedish cases of prolonged isolation 
and restrictions. In the first chapter of this thesis we have examined material from the Prison 
and Probation Service’s annual report in order to clarify the concept of restrictions and isolation. 
The report is based on surveys carried out in several Swedish remand prisons. Further, the 
ECHR has been used to assess how it relates to detention, restrictions and isolation. As for the 
Convention there are a lot of literature available. The literature used in this thesis is based on 
the ECtHR’s practice and case-law. The books used do not differ significantly. The literature 
used in this thesis is by Danelius, Cameron and Leach. In addition, we have examined a great 
extent of case law from ECtHR in order to gain a better understanding of the recruitments of 
the provisions. In the last chapters of the thesis we have used reports from international 
committees such as CPT and SPT. These reports are used to describe the view regarding 
detention, the use of restrictions and isolation in Sweden. In these reports, criticism and 
recommendations have been directed towards Sweden. Preparatory work and reports has also 
been used to describe Sweden’s response to the criticism. Lastly, we have examined a large 
extent of the material published in SOU 2016:52 to be able to discuss the legislative proposal 
made on detention, the use of restrictions and isolation. 

1.5 Structure  
In the introductory chapter, the background of the chosen subject is described. Subsequently 
purpose and research questions follow. Delimitations, method and materials that have been used 
are also defined in the first chapter. In the second chapter the Swedish regulation regarding pre-
trial detention, restrictions and isolation is explained. In this chapter, there is also a description 
of important principles relevant to criminal proceedings. Further, chapter 3 describes the ECHR 
and the articles relevant for detention, restrictions and isolation. At end of each article, relevant 
cases and judgments by the ECtHR are explained. Chapter 4 describes the international 
criticism from CPT and SPT directed at Sweden. Along with Sweden’s response to the reports 
from CPT. Chapter 5 examine the proposals of improvements and legislative changes published 
in SOU 2016:52. In the last two chapters we analyze the found facts and conclude our 
observations.   
 
2. Swedish Regulation governing pre-trial detention 
In this chapter, we will outline the fundamental Swedish laws regarding pre-trial detention. The 
concepts that we consider important for a basic understanding of the further discussion through 
the essay are thus described below. 
Depriving someone of their freedom is a major infringement of the individual's fundamental 
rights and freedoms.8In Sweden there is a constitutional right against depriving people of their 
freedom. This is found in Chapter 2, Article 8 of the Instrument of Government 
(Regeringsformen) ‘Everyone shall be protected in their relations with the public institutions 
against deprivations of personal liberty[...]’.9 
In Chapter 2, Article 6 of the Instrument of Government, states: 
 

                                                
7 Ibid para 43 
8 SOU 2016:52, 51 
9 The Constitution of Sweden (2016), the Instrument of Government, chap 2, art 8 
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‘Everyone shall be protected in their relations with the public institutions against any physical 
violation also in cases other than cases under Articles 4 and 5. Everyone shall likewise be 
protected against body searches, house searches and other such invasions of privacy, against 
examination of mail or other confidential correspondence, and against eavesdropping and the 
recording of telephone conversations or other confidential communications. In addition to what 
is laid down in paragraph one, everyone shall be protected in their relations with the public 
institutions against significant invasions of their personal privacy, if these occur without their 
consent and involve the surveillance or systematic monitoring of the individual’s personal 
circumstances’. 10  
 
The conditions for limiting rights and freedoms is found in Chapter 2, Article 20 of the 
Instrument of Government, which provides the freedoms that may be limited in law.11 Chapter 
2, Article. 21 of the Instrument of Government, states that it is only possible to restrict the 
protection against deprivation of liberty by law. The article reads: 
 
‘The limitations referred to in Article 20 may be imposed only to satisfy a purpose acceptable 
in a democratic society. The limitation must never go beyond what is necessary with regard to 
the purpose, which occasioned it, nor may it be carried so far as to constitute a threat to the free 
shaping of opinion as one of the fundaments of democracy. No limitation may be imposed 
solely on grounds of a political, religious, cultural or other such opinion’. 12  A legitimate 
exception to this provision is the investigation of a crime since this serves the purpose of 
Chapter 2 Article 21 of the Instrument of Government. 13 

2.1 Main rule of arrest 
The reasons for arrest is stated in the Code of Judicial Procedure. The main rule is found in 
Chapter 24 Section 1 of the Code. It submits the compulsory prerequisites and the grounds for 
pre-trial detention. It reads:  
 
‘Any person suspected on probable cause of an offence punishable by imprisonment for a term 
of one year or more may be placed in detention if, in view of the nature of the offence, the 
suspect's circumstances, or any other factor, there is a reasonable risk that the person will:  
1. flee or otherwise evade legal proceedings or punishment; 
2. impede the inquiry into the matter at issue by removing evidence or in another way; or 
3. continue his criminal activity.  
If a penalty less severe than imprisonment for two years is not prescribed for the offence, the 
suspect shall be detained unless it is clear that detention is unwarranted. Detention may only 
occur if the reason for detention outweighs the intrusion or other detriment to the suspect or 
some other opposing interest. If it can be assumed that the suspect will only be sentenced to a 
fine he must not be detained’.14 
 
As stated in the provision a person can be suspected on probable cause. This is the higher degree 
of suspicion on arrest and detention and an expression for how strong the suspicion is. A person 
can also be arrested according to Chapter 24, Section 315, where there is probable cause to 
suspects the person to have committed a crime. This is a lower degree of suspicion.16 Further 

                                                
10 Ibid, art 6 
11 Ibid, art 20 
12 Ibid, art 21 
13Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 5 
14 The Code of Judicial Procedure (1998), chap 24, sec 1 
15  Ibid, chap 24, sec 3 
16 Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 74 
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in the provision it is mentioned that detention shall only take place if the reasons for this 
outweigh the intrusion. This rule is called the principle of proportionality, further described in 
section 2.7.3. It means that the least possible measures shall be used to achieve the intended 
purpose. Thus detention should only be used if no less intrusive measures can be used.17Such 
alternative measures can be travel bans, notification obligations and surveillance. They are 
found in Chapter 25, Section 1 of the Code of Judicial Procedure.18 
There are three main reasons for arrest, for which it must exist a significant risk. The assessment 
of the risk must be made with regard to the nature of the offence, the suspects circumstances, 
or any other factor. We will further describe the grounds for arrest below.19 

2.2 The special grounds for detention  
The three special arrest grounds mentioned above in Chapter 24 Article 1 are following: “danger 
of absconding”, “danger of suppression of evidence” and “danger of recidivism”. These terms 
are alternative, which means that one or more can be used as a basis for arrest. The purpose of 
the grounds means that an assessment must be made of the suspect's actions, if the suspect 
would remain free. 20It is also important to keep in mind that the arrest grounds serve different 
purposes. The purpose behind the provision of danger of absconding is to secure both the 
investigation and the prosecution, and also to ensure the enforcement of future sanctions. As 
for the danger of suppression of evidence, the purpose is to secure evidence and thus indirect a 
future prosecution. The purpose behind the third ground, danger of recidivism, is to protect 
those threatened by the suspect’s criminal activity. 21In 2017, over two-thirds of the suspects in 
detention, were arrested based on fear of danger of suppression of evidence. More than half 
were arrested because of the risk of recidivism and one-third due to danger of absconding. Ten 
percent was arrested because of the two-year rule which is further explained in the upcoming 
chapter.22 

2.2.1 Danger of absconding 
The first arrest ground on which a person can be detained is through danger of absconding. This 
means that there is a real risk that the suspect will deviate from his or her place of residence or 
country, or otherwise avoid justice in an attempt to avoid prosecution or punishment. It also 
means that the suspect, in some other way, avoids justice by staying hidden or changing his or 
her appearance.23Detaining a person based on the risk of absconding serves several purposes. 
One is to secure evidence by keeping the person available to the authorities and securing 
prosecution and enforcement of law. Danger of absconding is the arrest ground where the risk 
assessment and the severity of the crime are easiest to distinguish.24When a person is facing a 
long prison sentence there is a greater risk of that person leaving, then one facing a less severe 
punishment.25When it comes to whether or not there is a real risk of the suspect deviating from 
the place of residence or even the country, it is of great importance to evaluate, in each case, if 
the person has the ability and the finances to go through with such plans.26 
 
Some groups in society are considered to be more inclined to disappear then others. This mean 
that refugees or people that do not have their roots in Sweden tend to deviate at a much higher 

                                                
17 SOU 2016:52, 53 
18 The Code of Judicial Procedure (1998), chap 25, sec 1 
19 Prop. 1986/87:112, 102 
20 Robert Nordh, Tvångsmedel: kvarstad, häktning, beslag, husrannsakan m.m. (2th edn, Lustus Förlag 2019) 353  
21  Prop 1986/87:112, 71  
22 BRÅ 2017:6, 8 
23 Robert Nordh, Tvångsmedel: kvarstad, häktning, beslag, husrannsakan m.m. (2th edn, Lustus Förlag 2019) 75 
24 Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 195 
25 SOU 2016:52, 52 
26 Ibid, 24 
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rate than those with a strong connection to Sweden. A person without any kind of social support, 
housing or employment are also considered to be more inclined to disappear. Conversely, the 
risk is considered to be less for those with family, employment and strong connections to their 
place of residence.27 
 
In order to be able to detain a person, because of the risk of absconding, the deviation must be 
of such a nature that it is very difficult or in principle impossible for the authorities to get a hold 
of the suspect. This means that necessary movements in or outside the country is not classified 
as a deviation and does not justify detention. Danger of absconding should not be used solely 
as a chance to be able to quickly and efficiently secure evidence.28 

2.2.2 Danger of suppression of evidence 
Through this ground of arrest, it requires that there is a risk that the suspect will hinder the 
investigation, by either destroying evidence or otherwise complicate the investigation. In other 
words, a disloyal act aiming to hinder a correct result of the investigation. 29There is also fear 
of danger of suppression of evidence when the suspect affects people who may have 
information about the committed crime. This could be for example, the plaintiff or a 
witness. 30 However, all sort of contact with people connected to the investigation are not 
forbidden.  If the contact does not interfere with the investigation it is allowed. 31 
 
Danger of suppression of evidence is the second most used arrest ground. 32It is used either 
alone or in conjunction with danger of recidivism and /or danger of absconding. When doing a 
risk assessment, the risk is considered to be higher the more serious the alleged crime 
is.  Complicating a less serious investigation doesn’t benefit the suspect in the same way as 
more serious crimes would. The bigger the investigation, the more the suspect has to win by 
destroying evidence. Judging if there is a fear of danger of suppression of evidence is done 
based on whether a contact could change the state of evidence or not. The fear that evidence 
will be compromised is at its highest in the beginning of the investigation. It later decreases 
gradually the longer the investigation get. The effect on the burden of proof will become less 
as more evidence is collected.  

2.2.3 Danger of recidivism 
The most common ground of arrest is the danger of recidivism. Chapter 24, Section 1 of the 
Code of Judicial Procedure states the requirements that the Court need to take into account 
while deciding. 33The risk assessment must be made of; the basis of the nature of the committed 
crime, the risk that the suspect will continue his or her criminal activity, the circumstances of 
the suspect or other circumstances. Lastly, the risk must be of a concrete nature, a theoretical 
risk is not enough as a basis for an arrest on this ground. On this ground the suspect's previous 
crimes plays a big role in assessing the potential risk.34In the preparatory work of the law, it has 
been pointed out that detention based on this ground can also be used for crime prevention 
purposes.35As well as to prevent the person from falling back into criminal paths.36Crimes that 

                                                
27 Ibid, 53  
28 Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 196  
29 Ibid, 197 
30SOU 2016:52, 52 
31Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 198 
32 Ibid, 197 
33 The Code of Judicial Procedure (1998) chap 24, sec 1 
34 Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 201 
35 Prop. 1986/87:112, 71 
36 Gunnel Lindberg, Straffprocessuella tvångsmedel(3th edn, Karnov Group 2012) 200 
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should be taken into account in particular are those that are aimed at or cause danger to someone 
else's life, health or property. 
 
Danger of recidivism, as said before, is the most common ground of arrest. Both as a single 
reason or in combination with one of the other two arrest grounds. The purpose of this ground 
is particularly interesting since the aim is to protect those at risk of being harmed or threatened 
by the criminal conduct of others.37 

2.2.4 The two-year rule  
In Chapter 24, Section 1 there is an additional prerequisite mentioned, called the two-year rule. 
The article states ‘If a penalty less severe than imprisonment for two years is not prescribed for 
the offence, the suspect shall be detained unless it is clear that detention is unwarranted’. This 
imply that if the minimum penalty is two years imprisonment or more, obligatory arrest will be 
applied.38 This provision has been present since the law originally entered into force in 1942. 
According to the preparatory work of the law, the presumption was that in almost all cases of 
serious crimes, one or more of the arrest grounds would be met. This provision has been the 
object of debate whether to be removed or not. The common assumption of this rule is that its 
problematic to apply and that is not compatible with the principle of proportionality. One of the 
main arguments against this provision has been that arrest has been placed through pure 
presumption of one of the arrest grounds and not through actual circumstances indicating 
such.39 In NJA 1985 s. 86, the Supreme Court stated the necessity of determining whether or 
not such conditions for arrest existed in each individual case.40The two-year rule will be further 
discussed in the chapter regarding SOU 2016:52.  

2.3 Length of pre-trial detention 
If any of the three arrest grounds in Chapter 24, Section 1 of the Code of Judicial Procedure is 
fulfilled; the suspect may be placed under arrest while pending trial. It is the public prosecutor 
that makes the decisions of whether or not to arrest a suspect, which gives him a vital role in 
criminal proceedings.41 
 
An application for a detention order shall be made without delay and no later than noon on the 
third day after the arrest order was first initiated.42The prosecutor constantly need to keep the 
suspect informed of the procedure.  If a suspect is to be retained in detention, it is the Court that 
makes the decision after hearing the issue.43Then there is a request for detention it follows that 
the Court initiates a session in order to decide upon the detention.44This has to be done within 
four days from when the suspect was detained, or from when the arrest order was executed. 
However, this is usually done within the same day as in the session in court.45According to 
Chapter 24, Section 18 of the Code of Judicial Procedure, the Court shall after the decision on 
keeping a suspect in custody, set a date for when prosecution shall be initiated. However, if the 
Court does not decide to remand a person in custody, the arrest order shall be revoked 
immediately. 46 
 

                                                
37 Ibid, 85 
38The Code of Judicial Procedure (1998) chap 24, sec 1  
39SOU 2016:52, 109 
40NJA 1985 s 868 

41The Code of Judicial Procedure (1998) chap 24, sec 6 
42 The Code of Judicial Procedure (1998) chap 24, sec 12 
43 Ibid, chap 24, sec 13 
44 Ibid, chap 24, sec 16 
45 Ibid, chap 24, sec 13 
46 Ibid, chap 24, sec 18 
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In Chapter 32, Section 1 of the Code of the Judicial Procedure, the concept of a reasonable time 
emerges. It’s states ‘When a party or another person is required by a court order to appear before 
the court or otherwise to perform any other act in the proceedings, he shall be afforded a 
reasonable time to comply therewith’.47 In this article there are no implication given for the 
length of pre-trial detention. The Swedish regulation does not have a maximum time limit for 
detention. The only limitation to be found is the fact that there needs to be a review within two 
weeks if no legal actions have been taken against the suspect. In that case a new hearing is 
required.48 

 
Pre-trial detention can either end the moment the prosecution starts or earlier if the Court 
decides. Until the prosecution is initiated, the suspect’s detention order will be reviewed in 
intervals of no more than two weeks. The same article highlights the time of execution of the 
proceedings by stating that ‘the Court shall ensure that the inquiry is being pursued as speedily 
as possible’.49If needed, the Court have the option to extend the period of the reviewed time, if 
the circumstances of the case call for it. According Chapter 24, Section 20, it is stated that at 
the request of either the court or one of the parties, a decision on detention may be reassessed 
at any time. Thus, the court shall terminate an order of detention on following a) within the time 
prescribed in Article 18, the prosecutor has neither initiated prosecution nor requested an 
extension; or b) the grounds for the order no longer exist.50Also, according to Chapter 24, 
Section 20 it is stated that the prosecutor, at all times, have the ability to revoke a detention 
order before the prosecution begins.51 

 
The Swedish system is built upon the presumption that the whole legal process shall be done in 
a quick matter. As for both the pre-trial as well as the trial stage. In accordance to Swedish law 
Chapter 45, Section 14 of the Code of Judicial Procedure, a defendant that is detained or arrested 
shall be heard within one week from the date of the institution of the prosecution.52 The 
judgment shall, in accordance to Chapter 30, Section 7 of the Code53, be both made and 
delivered on the same day as the conclusion of the main hearing or at the latest one week 
after.  The appeal courts also have a time limit for handling cases where a person has been 
deprived of his or her liberty. 54 

2.4 Restrictions 
Restrictions and isolation during pre-trial detention is the practice that has been subject to 
perhaps the harshest criticism from international human rights bodies such as CPT and 
SPT.55When doing an international comparison, Sweden does not differ significantly in terms 
of the number of detainees in relation to the population. However, when it comes to the use of 
restrictions and isolation there is a big difference. Our neighbouring countries Denmark and 
Norway have both received international criticism for their excessive use of restrictions, but 
have, unlike Sweden, greatly reduced these measures.56 
 

                                                
47 Ibid, chap 32, sec 1 
48 Ibid, chap 32, sec 1 
49 Ibid, chap 24, sec 18 
50 Ibid, chap 24, sec 20 
51 Ibid, chap 24, sec 20 
52 Ibid, chap 45, sec 14  
53 Ibid, chap 30, sec 7 
54 The European Commission, Pre-trial Detention in the European Union. (2009) 915  
55 SPT, CAT/C/SWE/CO/6-7 para 34 
56 BRÅ 2017:6, 17 
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Supported by Chapter 24, Section 5a in the Code of Judicial Procedure, The Court can allow 
the prosecutor to impose restrictions on a person that has been arrested.57 The use of restrictions 
is regulated in Chapter 6, paragraph 2 of the Act on the Treatment of Persons Arrested or 
Remanded in Custody (Lag 1976:371 om behandlingen av häktade och anhållna m.fl) where 
all seven permitted restrictions are regulated. 58 Only those detained based on danger of 
suppression of evidence can be subjected to restrictions. In almost every case where there is a 
risk of such, there is a need to limit the suspect’s contact with the outside world. The limitations 
can be imposed through restricting associations, restricted access to media and restricted access 
to the outside world.59 
 
In order to decide upon specific restrictions, the prosecutor first needs a general permission 
granted by the District Court. The Court shall consider, immediately after the prosecutor's 
request, whether or not the detained persons shall be placed with restrictions.60The prosecutor’s 
ability to grant restrictions shall, like all other coercive measures, is subject to the principle of 
proportionality. In the light of proportionality, individual consideration should always be given 
to measures that may cause a major breach of a person’s integrity.61 

 
A general permission requires that the restrictions have been placed upon the prisoner due to 
certain risks. As stated above, the fear of suppression of evidence or that the detained will 
obstruct the current investigation. In each individual case, careful consideration shall be given 
to whether or not there is a significant risk that the investigation will be comprehended.62It is 
up to the prosecutor to orally present to the Court, the relevant grounds on which the request 
for restrictions is based.63A person detained may request the District Court's review of the 
decision to impose restrictions. The Court shall review such requests when examining the issue 
of authorization for restrictions under Chapter 24, Section 5a of the Code of Judicial 
Procedure.64 

 
In 1999 it was made possible for a detained with restriction to request the District Court’s 
review of the prosecutor’s decision.65  The change was based on a memorandum that was 
prepared within the Ministry of Justice. The memorandum was preceded as a response to CPT’s 
report in 1994. The critique was based on the fact that detainees was not allowed a review from 
the Court, or any other independent body, regarding the prosecutor’s decision of restrictions.66 

2.4.1 The different restrictions  
The permitted restrictions are found in Chapter 6, paragraph 2 of the Act on the Treatment of 
Persons Arrested or Remanded in Custody. This state; 
‘A decision on restrictions pursuant to section 1 may relate to restrictions in the right to 
1. Be placed together with other inmates according to Chapter 2. § 1, second paragraph, 
2. Shown in common according to chapter 2. Section 5, 
3. Follow what is happening in the outside world according to Chapter 2. Section 9, 
4. Possess magazines and newspapers according to Chapter 2. Section 11, 
5. Receive visits according to Chapter 3. § 1, first paragraph, 

                                                
57 The Code of Judicial Procedure (1998) chap 24, sec 5a 
58 Lag 1976:371 om behandlingen av häktade och anhållna m.fl) chap 6 para 2  
59 SOU 2016:52, 65 
60 Lag 1976:371 om behandlingen av häktade och anhållna m.fl) chap 6, para 2 
61 Prop. 2009/10:135, 2 
62 RåR 2015:1, 2 
63 The Code of Judicial Procedure (1998) chap 24, sec 5a 
64 Lag 1976:371 om behandlingen av häktade och anhållna m.fl, para16-17 
65 prop. 1997/98:104, 1 
66 Ibid, 31 



 
 

13 

6. Be in communication with others through electronic communication in accordance with 
Chapter 3, Section 4, first and second paragraphs, or 
7. Send and receive shipments according to Chapter 3. § 7’.67 
 
The seven restrictions can be divided into three different groups. Paragraph 1 and 2 relates to 
the possibility of socializing with other inmates. Paragraph 3 and 4 relates to the possibility to 
follow mass-media, and to follow what happens in the outside world. Lastly, paragraph 5,6 and 
7 relates to the suspects possibility to have contact with people outside the detention centre.68 

2.4.1.1 Association with other detainees 
Detainees shall be given the option to be placed together with other prisoners. 69They shall also 
be given the opportunity to stay together with other prisoners during the day.70The first two 
grounds of restrictions in Chapter 6, paragraph 2 limits the detainee's right to contact with other 
prisoners.71Normally this means that a person with restrictions are not allowed to socialize with 
other inmates. However, the prosecutor may allow a person with restriction some contact with 
other restricted detainees. This will happen through a so-called co-sitting. This allows a 
detained to spend a few hours a day with either another or some other prisoners in a common 
room. 72The decisions on co-sitting will take place without the prosecutor's involvement. The 
prosecutor assigns to the Prison and Probation Service to decide on which detainees that shall 
have contact.73 

2.4.1.2 Mass media, newspaper and journals  
When an investigation is surrounded with great media interest, there can be a need to hinder the 
suspect from taking part of media’s coverage of the case. This can be particularly relevant to 
the local media coverage. These types of restrictions are usually applied in the beginning of an 
investigation and removed later on.74In order to deny a person full access of media it requires 
that the case is high profiled in the news. Usually it is sufficient to only partially restrict the 
suspects access to media, such as denying news reports while other broadcasts are allowed.75 

2.4.1.3 Visits, electronic communication and consignments  
Restrictions on the rights found in Chapter 2, paragraph 9, Chapter 2, paragraph 11 and Chapter 
3, paragraph 1 are placed upon a suspect to hinder his or her right to freely communicate and 
have contact with the outside world.76This involves restricted contact through visits, electronic 
communication and mailing. As with all coercive measures they need to be subject to the 
principle of proportionality. For the restrictions not to be disproportionate or cause unnecessary 
intervention on a suspect’s integrity, individual consideration shall always be taken into 
deliberation in each individual case. This mean that all letters sent to the prosecutor for review 
shall be forwarded as soon as possible to which it was first addressed. Also, in the light of 
proportionality, visits and calls shall be approved. Only in exceptional cases shall it be allowed 
total rejections of visits and calls.77 

                                                
67 Lag 1976:371 om behandlingen av häktade och anhållna m.fl. chap 6 para 2 
68Åklagarmyndigheten rapport 2014, häktningstider och restriktioner, 50 
69 Häkteslag (2010:611) chap 1, para 2 
70 Ibid, chap 2, para 5 
71 Ibid, chapter 6 para 2 
72 KVFS 2011:2, allmänna råd till 2 kap. 5 § häkteslagen (2010:611) 
73 RåR 2015:1, 5 
74 RåR 2015:1, 6 
75 Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 23 
76 Lag 1976:371 om behandlingen av häktade och anhållna m.fl, chap 6, para 2 
77 RÅR 2015:1, 6 
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2.5 Isolation 
In the Swedish regulation there is no definition of isolation. Isolation is the result when all seven 
restrictions are imposed. Therefore, the term will be examined through the international 
definition and statistic from the Prison and Probation Services (Kriminalvårdens årsrapporter).  
The United Nations Special Rapporteur on Torture has repeatedly referred to the definition used 
in the Istanbul Declaration. In this, isolation is defined as ‘a physical and social isolation of an 
individual. The individual is locked in its cell with no chances of human contact during a course 
of 22-24 hours a day’.78 
 
Both the Council of Europe and the UN share the same view that isolation should be imposed 
as a matter of exceptional measure. It should be used as a last resort and only for a short period 
of time. The advice from both CPT and other international bodies is that a detained shall spend 
at least 8 hours or more outside the place of isolation.79 Solitary confinement is used in the 
Swedish Criminal Justice System as a precautionary measure for the purpose of protecting an 
on-going investigation.80 

 
The Swedish remand prisons should operate in ways that will break the inmates isolation.81 

The staff in the prison and probation services shall daily work on breaking the isolation for 
detainees. This implies that inmates shall be offered opportunities to communicate with other 
people, they shall have admittance to activities. Lastly they shall have access to the prosecutor 
if they wish to apply for co-sitting.82The goal of the prison and probation service is that all 
detainees, regardless of restrictions shall have at least two hours of isolation- breaking measures 
per day.83 
 
In a rapport from the prison and probation services in 2017, the number of detainees who had 
some form of isolation-breaking measure was 30%. Isolation-breaking measures that involved 
some form of human contact were only applied in 16% of cases.84In 2018, the percentage was 
almost the same. Of detainees, 29% had some form of isolation-breaking measure and 17 % of 
the detainees had around two hours of human contact a day. This rapport further shows that it 
is harder to break isolation and activate detainees who are placed with restrictions then those 
detained without. The statistics from 2018 shows that 67% of those without restrictions had 
access to more than 2 hours of human contact a day.85 By looking at the international definition 
of isolation, 83 % of the Swedish detainees in 2018 who were held with restrictions, were 
isolated. 

2.6 Common principles for the use of coercive measures 
The rules on criminal procedure balances between two different aspects. The first is the 
requirement from the society of an effective law execution. The other aspect is the individual's 
demand of integrity and legal certainty. In order to create this balance there are certain 
principles to take into account, some of which are statutory and others that have developed 
through practices. There are four principles in particular that are of great importance. Both for 
decision making and for the enforcement of coercive measures. These are the principle of 
legality, the objective of the law (ändamåslprincipen), the principle of proportionality, the 
                                                
78Torture and other cruel, inhuman or degrading treatment or punishment, Note by the Secretary-General, A/66/268, 25–26  
79 CPT Standards, CPT/Inf/E (2002) 1 - Rev. 2015, 47 
80The Istanbul deceleration, The International Convention for the Protection of All Persons from Enforced Disappearance of 
December 2006,3 
81Kriminalvårdens årsredovisning 2018, 31 
82Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 241 
83BRÅ 2017:6, 11 
84Kriminalvårdens årsredovisning 2017, 28 
85 Ibid, 31 
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principle of necessity and lastly, the presumption of innocence. These principles reflect the 
interests that Chapter 2 of the Instrument of Government protects. They are developed through 
practice and are in some parts codified.86In this chapter, these 5 are discussed from a general 
perspective. 87 

2.6.1 Principle of legality 
The principle of legality applies to all use of coercive measures. This means that law 
enforcement is prohibited from interfering on an individual's legal sphere without support by 
law or other statute.88 The principle of legality is found in Chapter 1 and 2 in the Instrument of 
Government. The principle is also found in the ECHR, more specifically in Articles 5,6 and 8. 
89In Chapter 1, Article 1 of the Instrument of Government, it is states that public power shall be 
exercised under the laws.90Further, Chapter 1, Article 991, states that courts, administrative 
authorities and others who perform administrative responsibilities must ensure everyone's 
equality before the law and observe objectivity and impartiality. In Chapter 2 of the Instrument 
of Government some of the basic freedoms and rights are listed. In the same chapter it is stated 
to which extent these rights can be restricted. Restrictions can; 

‘be imposed only to satisfy a purpose acceptable in a democratic society. The restriction must 
never go beyond what is necessary having regard to the purpose, which occasioned it, nor may 
it be carried so far as to constitute a threat to the free formation of opinion as one of the 
fundamentals of democracy. No restriction may be imposed solely on grounds of a political, 
religious, cultural or other such opinion’.92 

Regarding the use of coercive measures, the provisions of Chapter 2, Article 5,6 and 8, are of 
particular interest. These three Articles protect the general public from torture, obstruction of 
freedom of expression, enforcement of bodily interference, and protection from deprivation of 
liberty. The principle of legality thus means that all interventions from authorities towards an 
individual need to be supported by law or other statue.93 

2.6.2 The objective of the law (Ändamålsprincipen) 
The objective of the law (ändamålsprincipen) implies that coercive measures may only be used 
for the purposes stated in the legislation. This principle derives from the Instrument of 
Government Chapter 2, Article 21. In this section it is stated that restricting fundamental 
freedoms and rights can only be used for purposes accepted in a democratic society. Such 
restrictions must never go beyond what is necessary in the view of the purpose, which has 
initiated it. The principle is reflected in the legislation for which the purposes behind each 
coercive measure may be used. For example, detention is a measure that is only used in order 
to prevent the suspect from deviating, complicating the investigation or continuing his criminal 
activities. For this principle to be applicable it does require that the use of a certain coercive 
measure lie within its explicit scope. Therefore, the principle prevails both the principle of 
necessity and proportionality. To be able to assess whether or not the coercive means is 
necessary and proportionate, it must first be determined if the purpose is permitted.94 

                                                
86 Prop. 1988/89:124, 26 
87 Gunnel Lindberg, Straffprocessuella tvångsmedel(3th edn, Karnov Group 2012) 20 
88 ibid 21 
89 Hans Eklund & Bengt Lindell, Straffprocessen (1th edn, Lustus 2005) 20 
90 The Constitution of Sweden (2016) The Instrument of Government, chap 1, art 1 
91 Ibid, chap 1, art 9 
92 The Constitution of Sweden (2016) The Instrument of Government, chap 2, art 12	
93 Ibid, chap 2, art 5,6 and 8 
94 Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 22-23   
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2.6.3 The principle of proportionality  
The principle of proportionality is found in Chapter 24, Section 1 of the Code of Judicial 
Procedure. This states that ‘detention may only occur if the reason for detention outweighs the 
intrusion or other detriment to the suspect or some other opposing interest’.95The principle is 
further regulated in Chapter 24-28 of the Code of Judicial Procedure. 96The presumption of the 
mentioned section is that a person should not be detained for a longer period then what can be 
considered proportionate in relation to the suspected crime. This means that coercive measures 
may only be used where the nature, strength, scope and duration of the intervention are 
proportionate to the desired objective. If the reason of the indented measure outweighs the 
infringement of the individual's integrity, the measure is justified.97 
 
Restrictions are imposed to protect on-going investigations. In each individual case the Court 
therefore need to weigh the necessity of imposing restrictions, due to a potential harm to the 
investigation and the individual concerned. Consequently, the main focus of this principle is 
the negative effects that the use of coercive measures may have on an individual. The principle 
of proportionality is closely connected to another principle, the principle of necessity. If a 
coercive measure is contrary to one principle, it is most likely contrary to the other.98 

2.6.4 The principle of necessity  
According to the principle of necessity, coercive measures should only be applied if there is an 
obvious need for it and if the intended purpose cannot be achieved with other less intrusive 
measures. In order to impose coercive measures, they should be both necessary and effective. 
The principle also requires that coercive measures must cease as soon as the purpose has been 
achieved or when the measures, because of other reasons, are no longer needed. Coercive 
measures that aim to make it easier for the authority to fulfil its obligations are considered to 
be in breach of the principle of necessity. Much of the notion of the principle of proportionality 
is included in the assessment of necessity. Subsequently it is not likely that a measure would be 
considered proportionate if it is not considered necessary.99 

2.6.5 The presumption of innocence  
The presumption of innocence is a fundamental principle in criminal procedure. It entails that 
a person accused of a crime shall be considered innocent until his or her culpability has been 
legally established. This principle is not explicitly stated in the regulatory framework in any 
other way than through the position of the ECHR as a law.100According to Article 6, paragraph 
2 of the ECHR ‘everyone charged with a criminal offence shall be presumed innocent until 
proven guilty according to law’.101 
 
The presumption of innocence primarily focuses on the procedural rights of the suspect or 
defendant. The suspect shall be considered innocent throughout the criminal procedure until the 
innocence is disproven or a verdict has been delivered. The purpose of this principle is to protect 
individuals against wrongful accusations and incorrect verdicts. The principle is meant to 
increases the probability that the right person holds responsible for its actions and that no 
innocent shall be convicted.102 

                                                
95 The Code of Judicial Procedure, chap 24, sec 1 
96 Gunnel Lindberg, Straffprocessuella tvångsmedel (3th edn, Karnov Group 2012) 28 
97 Ibid, 27-29 
98 SOU 2016:52, 53 
99 Gunnel Lindberg, Straffprocessuella tvångsmedel(3th edn, Karnov Group 2012) 25 
100 SOU 2017:17, 13 
101The European Convention on Human Rights (adopted 4 November 1950, entered into force 3 September 1953) art 6, para 
2 
102 2017:74, 74 
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Since the principle is not explicitly regulated in Swedish law, the question of whether or not 
such regulation was needed was answered in SOU 2017:17. In the assessment it states that 
presumption of innocence is a general principle of law. Through the incorporation of the ECHR, 
the principle as such is statutory. It thus has a given position in a criminal procedure. No further 
constitutional regulation of the legal principle is therefore necessary in order to meet the 
requirements of the directive.103 

 
3. European Convention on Human Rights 
The European Convention was established by the Council of Europe in Strasbourg 1949. The 
Council of Europe was founded after World War II by the Statue of the Council of Europe. The 
reason for its foundation was the intention to improve the cultural, social and political life in 
Europe. Also to support human rights, democracy and the rule of law. The creation and initial 
work by the Council of Europe was a reaction to the severe human rights violations that 
occurred under World War II. The membership of the Council of Europe has increased from 
six states in 1949 to 47 states in 2018.104The Convention was adopted on 4 November 1950 and 
entered into force on 3 September 1953.105 
 
Sweden ratified the Convention in 1950, but did not incorporate it into domestic law directly. 
Originally, the Swedish Courts were advised to interpret the national legislation as far as 
possible in the light of the Convention. 106 Over the years it was examined whether the 
Convention should be incorporated or not. On January first 1995, after many years of 
deliberation, the decision was made and the Convention was incorporated into Swedish law.107 
 
When determining whether or not a violation has occurred, the Convention is interpreted by the 
ECtHR.108The articles that we have considered most relevant to this thesis and to pre-trial 
detention are: Article 3, prohibition of torture and inhuman and degrading treatment, Article 5, 
right to liberty and security and Article 8, the right to respect for private and family life, home 
and correspondence. The provisions under Article 3 are of especially great importance since it 
has no limitations or exceptions. 109Both Article 5 and 8 have exceptions, which can lawfully 
restrict the rights under these two articles.  
 
As for the examination of the relevant articles, the ECtHR has treated these issues in a way that 
makes them hard to separate. Therefore, for the purposes of this chapter we will not distinguish 
on the basis of length of detention, restrictions or isolation but according to the article in 
question.  

3.1 Article 3    
One of the most absolute and sacred of human rights is Article 3 of the Convention. 110This 
article applies regardless of the conduct of victim or the kind of crime that has allegedly been 
committed. Article 3 has no limitations or exceptions and it cannot be subject to exemptions 
under Article 15 ECHR. In time of war, or other public emergency that is threatening to the life 
of the nation State Parties can take measures derogating from the obligations under the 
                                                
103SOU 2017:17, 66 
104 Iain Cameron, An introduction to the European Convention (8th edn, Lustus 2018) 39	
105 Ibid, p. 44	
106Iain Cameron, An introduction to the European Convention(8th edn, Lustus 2018) 191 
107Ibid, p. 195 
108Committee on Legal Affairs and Human Rights, Abuse of pre-trial detention in States Parties to the European Convention 
on Human Rights[2015] AS/Jur (2015) 16, 8, para 9	
109Philip Leach, Taking a case to the European Court of Human Rights(4th edn, Oxford University Press 2017) 257 
110 William A. Schabas, The European Convention on Human Rights: a commentary (Oxford University Press 2015) 164 
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Convention.111However, according to Article 15 paragraph 2, no derogations can be made from 
Article 3.112For a treatment to be in breach of the article it requires a minimum level of severity. 
The minimum level depends on the circumstances of each case. This can for e.g. be the period 
of the treatment, the physical and mental impact and in some cases, sex, age and the state of 
health. 113According to Article 3, states have an obligation to effectively investigate a claim of 
severe ill-treatment in order to identify and punish those responsible. The Court has specified: 
‘the investigation must be independent, impartial, subject to public scrutiny, and the authorities 
must act diligently and promptly’.114 

 
The definition of Article 3 is divided into three parts. The Court has defined “torture” as 
‘deliberate inhuman treatment causing very serious and cruel suffering’. Further, “Inhuman 
treatment or punishment” is defined as ‘intense physical and mental suffering’. “Inhuman 
treatment or punishment” has also been defined as ‘treatment that was premeditated, applied 
for hours at stretch and caused either body injury or intense physical or mental suffering’.115 

Degrading treatment or punishment has been recognised as: ‘treatment, which arouses in the 
victims feelings of fear, anguish’. Also: ‘inferiority capable of humiliation and debasement and 
possibly breaking physical or moral resistance’. This means that a ‘positive intention to 
humiliate or debase is not a prerequisite for finding a violation’. If the victim feels humiliated 
by the act it is enough to cause a violation.116 

 
Pre-trial detention is an act that can cause both discomfort and suffering but is not in itself a 
violation of the article. When determining if a violation has occurred the main aspects are ‘the 
objective nature of the act, its severity and if it can be justified, and, the subjective effect it has 
on the victim’. Several of the applications to the Court regarding Article 3 have originated from 
detainees in detention.117The Court has noted that the conditions of pre-trial detention can 
amount to a violation of Article 3. The Court has stated that:  
 
‘…The State must ensure that a person is detained in conditions which are compatible with 
respect for his human dignity, that the manner and method of the execution of the measure do 
not subject him to distress or hardship of an intensity exceeding the unavoidable level of 
suffering inherent in detention and that, given the practical demands of imprisonment, his health 
and well-being are adequately secured by, among other things, providing him with the requisite 
medical assistance’.118 
 
Prolonged isolation in detention can sometimes be considered as inhuman treatment. 
Depending on the circumstances of the isolation it can lead to a violation of Article 3. When 
assessing if a possible violation has occurred, an overall assessment must be made in each case. 
E.g. access to radio, TV and newspapers, as well as the possibility to have contact with a lawyer 
and relatives should be considered. Further, it is of great importance that the need of isolation 
is evaluated in each case.119 
 

                                                
111 The European Convention on Human Rights (adopted 4 November 1950, entered into force 3 September 1953) art 15, 
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In order to get a better understanding on how the Court interprets Article 3, 5 and 8 in cases 
concerning pre-trial detention, we have analysed several cases from the courts case law.  To get 
a better perception of the levels of severity required to violate the article, we will also analyse 
one case where the Court has found no violation.  
 
In case Ramirez Sanchez v. France the applicant, who had been involved in several terrorist-
attacks, was arrested and sentenced to life imprisonment. 120From the moment he was taken 
into custody he was kept in solitary confinement for a period of eight years and two 
months.121The reason for why he had been confined for so long was that he was considered a 
dangerous terrorist who had also committed murder.122 The Court shared the same concern as 
CPT in regard of the negative effects of long-term isolation. 123It highlighted that isolation, even 
in cases when it is necessary, requires a time limit. States have an obligation to regularly review 
the decision of isolation in order to prevent prolonged solitary confinement. The Court states 
that reasons for isolation must be motivated and the prisoner’s physical and mental condition 
must be controlled regularly. 124However, in this case, the Court did not find a violation of 
Article 3. It considered in particular the applicant’s character and found that the conditions in 
which he had been detained had not reached the minimum level of severity necessary to 
constitute inhuman or degrading treatment.125 

 
Cases Piechowicz v. Poland126 and Horych v. Poland127 concerned two applicants that had been 
kept in solitary confinement for several years. Piechowicz was among other things detained for 
suspicion of drug-trafficking 128 and robbery. 129  He had also been convicted for money 
laundering and he was the leader of a criminal organisation.130Horych was also suspected of 
drug-trafficking.131The reason for why the two men were kept in isolation was that they were 
classified as ‘dangerous detainees’. 132  Piechowicz spent two years and nine months 133 in 
isolation. Horych was held isolated for seven years and nine months.134In both cases the Court 
found a violation of Article 3. The Courts reasoned that; keeping persons detained under those 
conditions for so many years, isolated, deprived of sufficient physical and mental stimulation 
and without the possibility to review the particular reasons for the continued application, was 
not required in order to ensure prison safety. The period and the gravity of the measures had 
exceeded the lawful requirements.135 

 
Case X v. Turkey concerned a homosexual detainee who was placed in solitary confinement for 
over 8 months136following complaints about acts of intimidation and bullying by his fellow 
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inmates.137The Court stated that the conditions of the detention had caused the applicant both 
physical and mental suffering. It had also made the applicant feel that he had been stripped of 
his dignity. This reached to level of inhuman or degrading treatment and therefore the Court 
found a violation of Article 3.138Further, the Court found that the main reason for the solitary 
confinement had not been to protect the applicant but rather his sexual orientation. This was 
seen as a discriminatory treatment also breaching Article 14, prohibition of discrimination.139 

 
The case of Harakchiev and Tolumov v. Bulgaria concerned two applicants who were both 
sentenced to life imprisonment.140They were held in strict detention regime involving isolation. 
The applicants claimed that this together with the conditions of their detention were inhuman 
and degrading.141The applicants were permanently locked in their cells142 isolated from the rest 
of the prison population. The only isolation breaking measure offered was a one-hour daily 
walk. 143They also had no access to toilets or running water.144Concerning the regime and 
conditions of the applicants’ detention the Court found a violation of Article 3.145As regard to 
the strict detention regime the Court held that the conditions suffered by the applicants, 
including isolation, inadequate ventilation, lighting, heating, hygiene, food and medical care 
had been inhuman and degrading.146The Court concluded that isolation appeared to be the 
consequence of an automatic application of the national law provisions and not concerns of 
safety related to the applicants’ behaviour. 147 
  

Case Rohde v. Denmark concerns a person who was detained in solitary confinement for near 
11 months.148The applicant had been arrested and charged with drug-smuggling.149During the 
period of isolation the applicant was excluded from having contact with other 
inmates.150However, visits from family and friends were permitted but under supervision. The 
applicant also received visits from his lawyer once a week.151The suspect had periodical contact 
with police officers, prosecutors and doctors. The applicant was brought before the court several 
times regarding the increase of the time limits for pre-trial detention and isolation. 152In his cell 
he had access to both television and radio.153The applicant held that while detained in isolation, 
medical observing of his condition had been inadequate. Further, he stated that his isolation had 
a negative effect of his mental health.154The Government stated that there were reasonable 
grounds for the isolation. The period for the isolation was necessary to prevent the applicant 
from obstructing the investigation. Also, the applicant had given a false statement which 
resulted in an extended isolation.155The Court agreed on the fact that long periods of isolation 
can cause damaging effects upon mental health. When examining whether the length of 
detention was excessive with regard to Article 3 the Court needed to evaluate the condition of 
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detention and the extent of the social isolation. Although, the applicant was not allowed to have 
contact with other detainees he had daily contact with the prison staff. Additionally he had 
lessons in English and French weekly and he also visited the prison chaplain.156The Court found 
that there had not been a lack of effective observing of the applicants condition.157Concluding, 
the Court held, with four votes to three, that there had been no violation of Article 3. 

3.2 Article 5 
Article 5 of the ECHR protects the individual’s right to liberty and freedom.158However, pre-
trial detention, within its limitations, is recognized as a valid exception to this right. The case-
law of the ECtHR has developed additional rules and restrictions with regard to the legality of 
the exception. In the case-law, the Court places the presumption of innocence as the focus of 
its evaluative framework.159 
 
Article 5, Paragraph 1 reads:  
‘1. Everyone has the right to liberty and security of person. No one shall be deprived of his 
liberty save in the following cases and in accordance with a procedure prescribed by law:  
(a)  the lawful detention of a person after conviction by a competent court;  
(b)  the lawful arrest or detention of a person for non- compliance with the lawful order of a 
court or in order to secure the fulfilment of any obligation prescribed by law;  
(c)  the lawful arrest or detention of a person affected for the purpose of bringing him before 
the competent legal authority on reasonable suspicion of having committed an offence or when 
it is reasonably considered necessary to prevent his committing an offence or fleeing after 
having done so;  
(d)  the detention of a minor by lawful order for the purpose of educational supervision or his 
lawful detention for the purpose of bringing him before the competent legal authority;  
(e)  the lawful detention of persons for the prevention of the spreading of infectious diseases, 
of persons of unsound mind, alcoholics or drug addicts or vagrants;  
(f)  the lawful arrest or detention of a person to prevent his effecting an unauthorized entry into 
the country or of a person against whom action is being taken with a view to deportation or 
extradition.’160 

 
As seen from the Article there are six exceptions which can all lawfully restrict the right to 
liberty found in paragraph 5.1. The exceptions are exhaustive meaning that if detention cannot 
be applied to any of the paragraphs in Article 5 the detention is unlawful. The general principles 
referred to in the Court’s case-law of Article 5, paragraph 1 are; the principle of the rule of law, 
legal certainty, the principle of proportionality and the principle of protection against 
arbitrariness. These principles serve the actual purpose of Article 5. When a person is deprived 
of his or her liberty it must be ‘in accordance with a procedure prescribed by law’. This means 
that the Court must examine whether the requirements of domestic law have been fulfilled in 
each case. 161 

 
Pre-trial detention falls within Article 5, paragraph 1 c. This brings up ‘the lawful arrest or 
detention of a person affected for the purpose of bringing him before the competent legal 
authority on reasonable suspicion of having committed an offence or when it is reasonably 
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considered necessary to prevent his committing an offence or fleeing after having done 
so’.162The Court have interpreted the article as follow. The aim of arrest and detention under 
subsection c should always be to bring the person before a ‘competent legal authority’. A person 
cannot be detained just for questioning if there has been no legitimate suspicion that the person 
has committed a crime. However, if the police have legitimate suspicion at the time of a 
detention, the police can detain someone, question them, determine that they are innocent and 
then release them before they are brought before a competent legal authority.163 
 
The danger of suppression of evidence is not mentioned in the Article. However, since the three 
requirements are alternative its adequate that the detainee is reasonably suspected of a crime 
for the arrest to comply with the requirements of Article 5. Article 5.1 c further mentions that 
the suspect shall be brought before the competent legal authority without further delay. The 
intention behind this section is that a person deprived of his liberty shall not be detained without 
judicial control for extended periods of time.164When a detention falls within the scope of 
Article 5, paragraph 1 c, a hearing is required.  A detainee can either be heard in person or 
through some form of representation features the essential guarantees of procedure applied in 
matters of deprivation of liberty.165 

 
Article 5, paragraph 2 assists persons in challenging the lawfulness of their detention. It includes 
the protection that any person arrested should be informed of why he is being deprived of his 
liberty. This is a fundamental part of the scheme protection provided by Article 5.166Article 5 
paragraph 2 should be interpreted autonomously and in conformity with the aim and purpose 
of article 5, which is protection from arbitrary deprivations of liberty. A person that has been 
informed of the reasons for the arrest or detention may apply to court to challenge the lawfulness 
of the detention in accordance with Article 5 paragraph 4. A person who is entitled to have the 
lawfulness of his detention decided cannot make efficient use of that right without being 
informed quickly and appropriately of the reasons why he was been deprived of his liberty.167If 
the applicant is unable of receiving the information, important details must be given to the 
person who represents his interests.168Individuals who have been detained should be brought 
‘promptly’ before an independent judicial authority. The meaning of ‘promptly’ depends on the 
circumstances of each case, but the maximum period is four days.169 

 
Article 5 paragraph 3 demands trial within ‘reasonable time or release on pending 
trial’.170However, it only applies to Article 5 paragraph 1.171The meaning of ‘reasonable’ 
depends on the circumstances of each case. The Court has dealt with large number of cases 
regarding this concern. The Court has accepted very long pre-trial detention periods, all the way 
up to two and a half years. However, this has only been justified when the situation has been 
complex and when there has been a continuing danger that the suspect might flee, commit new 
crimes or interfere with the investigation. If the length of pre-trial detention exceed the Courts 
accepted time limit, is more difficult to justify continued detention. There must be relevant and 
appropriate reasons, such as a risk of interfering with the evidence, or intimidating witnesses. 
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The prosecutor is also required to demonstrate that such reasons applies immediately after the 
time of the first arrest.172 

 
Article 5, paragraph 4 gives detained persons the right to request judicial review of their 
detention. It also safeguards the right to have the lawfulness of detention decided speedily by a 
Court. If the detention is not legitimate the person has the right to have the order 
removed.173Even if the Court does not find any breach of Article 5 paragraph 1, it does not 
mean that it will examine the compliance with Article 5 paragraph 4. The two paragraphs are 
separate provisions and fulfilment of Article 5 paragraph 1 does not necessary entail fulfilment 
of Article 5 paragraph 4.174The notion of lawfulness under Article 5 paragraph 4 has the same 
meaning as in Article 5 paragraph 1. The arrested or detained person is permitted to review the 
lawfulness of the detention in the light of not merely national law but also of the 
Convention.175The ‘Court’ does not have to be a court of law of the traditional kind, though it 
must be a body of judicial character. The procedures of judicial review fulfilling the 
requirements of Article 5 paragraph 4 may vary from one domain to another, it depends on the 
kind of deprivation of liberty in matter.176When a Court examines an appeal against detention 
it is not a requirement to address all the arguments contained in the appellant’s submission. 
However, facts raised by the detainee that questions the existence of the conditions that are 
important for the lawfulness cannot be treated as irrelevant or be ignored.177 

 
The Court has not established a maximum period for pre-trial detention. Whether or not the 
period of detention is appropriate must be examined in each case, according to the 
circumstances and the complexity of the investigation. 178  
 
In the case McGoff v. Sweden the applicant Mr McGoff was placed in pre-trial detention. In the 
case the applicant argued that he had not received the benefit of the requirements stated in 
Article 5 paragraph 3.179The applicant was arrested in the Netherlands on July 10, 1979 and 
later deported to Sweden on the 24 of January 1980. At his arrival he was directly placed in 
custody.180The District Court held its first hearing with Mr McGoff on the 8 of February.181By 
this, fifteen days had passed between the time when Mr. McGoff was first placed in custody. 
The Court stated that an interval of this length could not be considered as compatible with the 
required ‘promptness'.  A comparison was made, with reference to the judgment of de Jong, 
Baljet and van den Brink of 22 May 1984. In this case, the Court found that even six days after 
arrest, the limits established by the Convention had already been exceeded. Sweden was found 
in breach of Article 5 paragraph 3. 182 
 
In previous mentioned case Piechowicz vs. Poland, the Court also examined whether a violation 
of Article 5 paragraphs 3 and 4 had occurred. As regards to Article 5 paragraph 3 the Court 
accepted that the applicant was detained for a long period of time due to the circumstances of 
the case. There was a danger that he might flee or compromise the investigation. However, the 
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Court did not accept that the national court did not motivate the detention sufficiently clearly 
as they only stated that there were general risks of releasing Piechowicz. The grounds given by 
the domestic authorities could not justify the period of the detention. Therefore, the Court 
considered that Article 5 paragraph 3 had been violated. 183The Court ruled that the procedure 
by which he sought to challenge the legality of his pre-trial detention was in breach of Article 
5 paragraph 4.184 

 
In case Miroslaw Jabloński v. Poland the applicant was suspected of committing assault, which 
had caused death and also the dealing in stolen goods.185The applicant had been sentenced to 
prison, decided in other criminal procedures. The period of his pre-trial detention, which the 
Court examined, was two years, one month and 24 days.186The detention had been justified 
because of the serious suspicion and the severe type of crimes that he had committed.187The 
reasons had also been that there the was a risk of the applicant complicating the proceedings. 
The proceedings were also considered complex due to the amount of evidence found in the 
investigation.188The Court established that detention could have been justified based on the 
reasonable suspicion that the applicant had committed the crimes and the necessity to secure 
the proceedings.189However, the risk becomes less significant the more times go by. Therefore, 
the Court needed to determine whether the gravity of the probable sentence and the risk of 
interfering with the evidence were sufficient and relevant. The authorities stated that a severe 
sentence could generate an assumption that the applicant would complicate the proceedings. 
The Court specified that the seriousness of the sentence is relevant when examining the risk of 
absconding but the severity of the charges itself cannot justify long periods of 
detention. 190 Through the entire case, the authorities failed to imagine the opportunity of 
applying other preventive measures such as bail or police supervision. The Court recognised 
that when determining whether a person should be detained or released authorities are required 
to considered alternative measure for guaranteeing the applicant’s attendance at 
trial.191Concluding, the Court found that the reasons given by the national authorities were not 
relevant and sufficient to justify the long period of detention.192Therefore, there had been a 
breach of Article 5 paragraph 3.193 

3.3 Article 8  
Article 8 contains four separate rights.194  The right to private life, family life, home and 
correspondence. For Article 8 to be invoked the applicant's complaint must fall within either 
one or more of these interests.  Due to the many aspects that can be applied when concerning 
family life this article is rather difficult to define. Several of the articles in the ECHR can in one 
way or another be related to Article 8. For instance, the prohibition of torture in Article 3 as 
well as the provisions regarding deprivation of liberty in Article 5. Article 8 may also be 
applicable in cases that does not fall within the scope of other provisions of the ECHR.195 
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The main purpose of Article 8 is to protect the four interests against arbitrary interference from 
the public authorities. This means that the essential object of Article 8 is the classic negative 
one.  Despite that the object of Article 8 is against state interference the article has positive 
obligations as well. This mean that states have a responsibility to take appropriate steps to 
guarantee protection of the rights in question. This positive obligation can require adoptions of 
measures that will guarantee respect for the rights in Article 8. Further these obligations can 
emerge directly in relation to a public body, but also where there is, or should be, an obligation 
to prohibit an individual from violating the rights of others. In order to establish whether a 
positive obligation exists, the Court must examine the fair balance between the general interests 
of the society and the interest of the individual.196In cases of procedural coercive measures, 
such as pre-trial detention, there is almost always an infringements of a person’s private life. 
An interest which Article 8 is intended to protect. Under Article 8 paragraph 2, the right to 
respect for private life may only be restricted by a public authority in accordance with the law. 
It must also be necessary in a democratic society, with regard to the interest of national security, 
public safety or for the prevention of disorder etc. It is primarily when the suspect is imposed 
with restrictions that a violation of Article 8 can occur. 197  Such measures that has been 
described under chapter 2.4.1.  
 
In cases Piechowicz and Horych v. Poland it was also questioned whether Article 8 had been 
violated due to the long period of isolation and use of restrictions. Piechowicz had been denied 
visits from his son for a period of nine months during the initial stage of his pre-trial detention. 
Also, he had not been allowed to meet his partner for a period of two years and three 
months.198The Court agreed on the fact that the authorities had to restrict the contact between 
Piechowicz and his partner. The reason for this was that she had been accused and prosecuted 
in the same proceedings. Therefore, in order to secure evidence the measure was necessary. 
However, the Court found that the continued and absolute prohibition on contact must have had 
a severe and negative effect on the suspects family life. Instead of an absolute probation the 
authorities could have permitted supervised visits without the opportunity of direct 
contact.199Since Piechowicz was classified as a ‘dangerous detainee’ the authorities had to take 
this in to consideration when deciding on the type of contact with his son. The Court found that 
there had been a suitable third party offered to assist his son during the visits. It was also 
established that the visits had any negative effects on the child.200 
 
Horych had been allowed visits once a month through the first six months after his arrest. After 
the first six months, his right to visits were limited to between five and ten visits per year during 
the remaining years that he was arrested.201The Court established that particular restrictions on 
contact with his family had been necessary.202However, the Court stated that the restrictions 
had not created a fair balance between the requirements of the special detention regime and 
Horych’s right to respect for family life.203In both cases, the Court decided that the continued 
restrictions on visits with the family were in breach of Article 8.  
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In addition to Piechowicz’s case, the Court initiated a violation of Article 8 concerning the 
censorship of his correspondence. Piechowicz had submitted numerous letters that he had 
received from national and international bodies and his defence lawyer with the print 
‘censored’.204The Court had stated many times that as long as the Polish authorities kept on 
marking prisoners’ letters with the print ‘censored’ it would assume that such letters had been 
opened and read.205In the Polish Code of Execution of Criminal Sentences a detainee has the 
right to perform uncensored correspondence with the investigation authorities, the courts and 
other authorities.206The Court held that the authorities interfering had not been in accordance 
with the law. Further, in the Code it is established that a detainee’s correspondence with his 
defence lawyer could be monitored.207The Court did not found reasons to consider that the 
letters from Piechowicz lawyer created a danger to prison security. Therefore, the court held 
that there had been a violation of Article 8. 208 
 
In case Szafrański v. Poland the applicant objected to the conditions of his detention. 
209Particularly regarding the fact that in seven out of the ten cells were he had been detained, 
the sanitary facilities were only separated from the rest of the cell by a 1.20 metre-high 
fibreboard with no doors. The Court held that the national authorities had failed to fulfil their 
positive obligation of ensuring a minimum level of privacy. 210 The applicant had to use the 
toilet in presence of other detainees and therefore he had been deprived of his basic level of 
privacy.211Concluding, the Court found a violation of Article 8.212Additional, the Court referred 
to its case-law that the national authorities have a positive obligation to make sure that sanitary 
facilities are separated from the rest of the cell. Further, the Court established, which has also 
been stated by the CPT, that sanitary facilities that is partly separated from the rest of the cell 
is only acceptable in a cell with one prisoner.213 
 
4. International criticism against Sweden  
4.1 Introduction   
The CPT was established under the 1987 Council of Europe Convention with the same 
name.214The Committee is based on Article 3 of the ECHR to prevent torture or inhuman or 
degrading treatment or punishment. The Swedish Government ratified the Convention in 
1988.215 The Committee is a controlling body that regularly visits the member states and 
afterwards draws up reports and recommendations based on the visits. These recommendations 
are not legally binding. There are two essential principles governing the relationship between 
the CPT and Parties to the Convention. These principles are co-operation and confidentiality. 
The function of the Committee is not to criticize States but rather to assist them in preventing 
ill-treatment of individuals deprived of their liberty.216The CPT has visited Sweden six times, 
most recently in 2015. Through these reports Sweden has received criticism concerning the 
proceedings of arrest and detention. 
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Apart from the conducted reports from the CPT, the SPT has also criticized Sweden. SPT was 
established after the Optional Protocol to the UN Convention against Torture (OPCAT). The 
aim of OPCAT is ‘to establish a system of regular visits undertaken by independent 
international and national bodies to places where people are deprived of their liberty’.217 
SPT is a sub-committee to OPCAT and its aim is to ‘cooperate, for the prevention of torture in 
general, with the relevant United Nations organs and mechanisms as well as with the 
international, regional and national institutions or organizations working towards the 
strengthening of the protection of all persons against torture and other cruel, inhuman or 
degrading treatment or punishment’. State parties bound to the OPCAT is under an obligation 
to allow SPT to visit any place within its jurisdiction to control where persons are or may be 
deprived of their liberty.218 

4.2 CPT – report from 1992 
CPT first visited Sweden in 1991. The following report came in 1992 in which the committee 
made it clear that they were not satisfied with the long detention times and the excessive use of 
restrictions. 219 The Committee stated that restriction should only be used in exceptional 
circumstances and not as a standard measure. At the time of the visit approximately 50 % of 
the detainees held at Stockholm Remand Prison (Kronobergshäktet) were subjected to some 
form of restrictions. The most usual restrictions were on visits and telephone calls. Contacts 
with other detainees, access to newspaper, radio and television was also denied. 220 The 
committee noted that out-of-cell activities was very limited which in many times amounted to 
solitary confinement.221Those who were subjected to restrictions would often spend as little as 
one to two hours a day outside the cell.222 The Committee stated that since the application of 
restrictions could result in isolation the situation for those prisoners were even worse.223 
Concerning the restrictions and solitary confinement the Committee recommended Sweden to 
make necessary improvements. The Committee stated that decisions which impose restrictions 
should be reviewed regularly and they should also be able to be appealed to an independent 
body. Further, restricting a suspect’s contact with other persons and the continuance of such 
measures, should be used only in exceptional circumstances and be strictly limited to the 
requirements of each case.224 
 
After the visit the former Parliamentary Ombudsman, Mr Anders Wigelius, completed a review 
of the conditions regarding detention in remand prisons. The intention was to improve the 
opportunities for detainees to have contact with other persons. It was also proposed that the 
Court, rather than a public prosecutor should examine the decision regarding the application of 
restrictions. The proposal became law in 1994 in Chapter 24 Section 5a, in the Code of Judicial 
Procedure.225 

4.3 CPT – report from 1995  
When CPT visited Sweden in 1994 it was found that the use of restrictions was still high. The 
Committee expressed great disappointment about how the changes in the law did not seem to 
lead to major improvements. 45 % of detainees held in Stockholm Remand Prison had 
restrictions. The Committee also noted that restrictions sometimes was applied throughout the 
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whole period of arrest and in some cases after conviction. The delegation met two prisoners 
who had been subjected to restrictions for 17 months and 20 months. In both cases they had 
been subjected to restrictions on visits, letters and contact with other detainees.226At the time of 
the visit the new provisions had only been in force for eight months. It was accepted that it 
might take time for the effects of the new provisions to adjust to the criminal justice system. 
However, at the time of the visit the change to a system of court-sanctioned restrictions had 
only had minimal effect on the persons who were subjected to restrictions. Also, there was little 
or no effect on the nature of the restrictions or the length of period for which the restrictions 
might be applied.227 
 
In the report on the first visit the Committee made recommendations aimed to ensure that there 
would be a good balance between the requirements of a criminal investigation and the 
application of restrictions. Consequently, the CPT found that the recommendation had not been 
fulfilled.228The CPT had also recommended that decisions of application of restrictions should 
be reviewed regularly and appealed to an independent body. The new system of court-
sanctioned restrictions did not effectively permit the decisions to impose restrictions, nor 
challenged it before an independent body.229 
 
In the report from 1995 the CPT recommended that the public prosecutor should be obliged to 
specify the restrictions that they intend to apply. Also, restrictions should only be applied when 
it is strictly necessary for the importance of the investigation. Further, when considering 
whether restrictions should be imposed the court should take into account if the restrictions are 
proportional. The decision on restriction must be motivated and the arrested person must be 
informed of the reasons.230 
 
After the report from 1995 the Swedish Government proposed legislative changes in form of a 
new rule in the Act on the Treatment of Persons Arrested or Remanded in Custody (Lag 
1976:371 om behandlingen av häktade och anhållna m.fl)231 After the critique the Swedish 
Government made changes in Chapter 24 Article 5a and Article 14 the Code of Judicial 
Procedure. Despite that the CPT had recommended that the reasoning should be in writing the 
new changes only required that it be reported orally during the arrest hearing.232 

4.4 CPT – report from 1999 
During the visit in Sweden in 1998 43 % of the prisoners at Stockholm Remand Prison were 
subjected to restrictions. Compared to the situation in 1994 the system of restrictions being 
imposed was practically unchanged. The most common restrictions were on letters, visits, 
telephone calls and contact with other detainees. Restrictions were applied for no more than 
four to eight weeks. If restrictions continued until trial, they increasingly diminished. 233 
Although positive improvements regarding the period for restrictions had been made, a great 
majority of persons remanded in custody were held in solitary confinement. The Committee 
stated that solitary confinement is a measure that can have harmful consequences for the 
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individuals concerned.234It was also noted that Sweden had not made improvements concerning 
previous recommendations to ensure that decisions of restrictions should be motivated.235 
 
CPT made a positive statement about the changes in the law since the last visit. However, CPT 
considered that there was a need for written documentation regarding the demand for 
restrictions in the judicial review.236This was seen as necessary for the court to be able to 
examine the balance between an effective criminal investigation and the infringement that the 
restrictions imply for the detainee.237CPT recommended that an opportunity to appeal the 
Court’s decision to allow the prosecutor’s permission to grant restrictions should be 
established.238In addition, it was recommended that measures should be taken to increase the 
time spent outside the cell for detainees.239 

 
In its response to the CPT the Government emphasized that the Swedish arrest periods were 
relatively short. Therefore it was not necessary to have decisions demanding restrictions 
reviewed in several instances. No adjustment would therefore be made in response to this 
critique.  However, in 1999 it was made possible for a detained with restriction to request the 
District Court’s review of the prosecutor’s decision.240 The memorandum was preceded as a 
response to CPT’s earlier report in 1994. This legislative change was intended to give detainees 
better protection. Regarding the requirement of outdoor activities it was stressed that Sweden 
planned to take measures to improve the situation. There was no opportunity to fulfil the 
requirement but improvements were promised. Additional measures would also be taken to 
increase detainees’ opportunity for community. 241 

4.5 CPT – report from 2004  
When CPT visited Sweden in 2003 once again criticism was made regarding that prosecutors 
only had to justify their reasons for restrictions orally. Additionally it was seen as a deficiency 
in the system that the prosecutor did not have to declare which restrictions they intended to 
apply on the detainee. 242The prosecutors were obliged to state the reasons for the restrictions 
but according to an investigation, which the CPT made, it turned out that in many cases the 
reasons were not documented. 243 A prosecutor who participated in the investigation also 
testified that the judges, in many cases, did not control which particular restrictions that were 
being used.244The CPT highlighted that an inadequate motivation makes it difficult for the 
detainee and his defender to appeal the decision.245In regard to this criticism Sweden was 
recommended to introduce a regulation that required that prosecutors must motivate the reasons 
for the request of imposing restrictions. Once again, criticism was made about the fact that the 
District Court’s review of a decision on restrictions could not be appealed.246 
 
Prisoners that are subjected to restrictions should be granted a minimum of two hours of out-
of-cell time per day. This requirement was not fulfilled in several remand prisons. The detainees 
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with restrictions had to spend a lot of time in solitary confinement.247The Swedish Government 
responded to the criticism by making a comparison with the situation in other States Parties. 
Sweden stated that compared to the other State Parties relatively few persons are detained every 
year in Sweden. In addition, it was specified that the time for detention in Sweden is relatively 
short. The reason for the common use of restrictions was that 60 % of the detainees were 
detained on risk of suppression of evidence.248 
 
Sweden also stated that the information that the District Court has when deciding on the issue 
of permission for restriction is sufficient. The prosecutor declares his reasons for demanding 
restrictions orally before the Court. When a detained person requests the District Court’s review 
of a decision on restrictions, the prosecutor must declare the circumstances on which the 
restrictions are based. If the District Court does not have sufficient information the prosecutor 
will not be permitted to impose restrictions. No changes were made to the law.249 
 
Considering the criticism regarding out-of-cell time for those arrested with restrictions it was 
emphasized that measures had been taken to improve. The number of activities had increased 
and new activities had been established between the year 1996 and 1999. However, the 
development had ceased because of reduced financial resources. Prisons worked at absolute 
capacity and buildings had not been rebuilt to offer more facilities suitable for activities. The 
Government concluded that detainees with restrictions were permitted to spend two hours per 
day out of their cells. The remand prison in Gothenburg had a remarkable large percentage of 
detainees with restrictions. Consequently, there was difficult to extend the time spend outside 
the cell for the detainees.250 

4.6 CPT – report from 2009 
In the report from 2009 it was stated that there had been a continuing dialogue about the issue 
of restrictions between the Swedish authorities and the Committee. Since the visit in 2003, no 
legislative changes have been made. The Committee’s concern was primarily based on the 
psychological impact on persons who has been detained with restrictions for a long period.251At 
the time of the visit in 2009, 46 % of the detainees at Gothenburg Remand Prison were subjected 
to restrictions. Some had been subjected to isolation between six to eighteen months. Compared 
to Gävle Remand Prison 46 % of the detainees had restrictions. None of the prisoners had been 
imposed of restrictions for more than two months.252 The majority of remand prisoners with 
restrictions had not been given any clarification of the reasons for the restrictions.  
 
Since the percentage of detainees with restrictions was still high, the Committee declared that 
much remained to be done to ensure that restrictions would be used as an exceptional measure. 
The CPT recommended that the prosecutor should be required to detail the specific restrictions 
which he or she intends to apply. Motivated reasons for each restriction and the time for which 
the restrictions are requested must also be specified. In addition, the Court’s decision on 
restrictions must be individualized and motivated. Written information shall be given to the 
arrested person, the reasons for the restrictions and the possibility to appeal against the 
restrictions. Conclusively, the Court should regularly review the necessity to continue to apply 
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restrictions as a separate issue. Not just as a part of the issue of continued arrest. If there are no 
reasons for the use of restrictions they must be lifted immediately.253 
The Swedish Government responded to the criticism that the prosecutor already has an 
obligation to present the reasons for restrictions each time the question of continued arrest is 
tried.254If there is no longer a reason for imposing restrictions they are immediately lifted. The 
permission to demand restrictions is automatically invalid if continued permission is not given 
in court.  Furthermore, the Government stated that it had presented a bill to the Riksdag about 
an establishment of a new legislation regarding arrest. The new legislation, which would enter 
into force on April 1, 2011 should allow the opportunity to appeal a decision on restrictions to 
the Court of Appeal and to the Supreme Court.255 

4.7 CPT – report from 2016 
The latest report from CPT was established after the visit in 2015. The Committee noted that 
despite 24 years of continuing dialogue between the CPT and the Swedish authorities there had 
been no to little signs of improvement concerning the imposition of restrictions.256 According 
to the statistics provided by the Ministry of Justice it appeared that the use of restrictions only 
had been reduced with 2 % between 2010 and 2015. The Committee was disappointed by fact 
that this measure remained almost unchanged after so many years. The Committee established 
that the instructions and guidelines that had recently been adopted were not sufficient for the 
required changes.257Again, during the visit in 2015 it was noticed that the widespread use of 
restrictions had an obvious negative impact on those subjected to it. Many of the detainees still 
spent up to 23 hours per day alone in their cells.258 
 
CPT expressed that the approach of restrictions and the procedure for remand prisoners must 
be changed radically. As stated by the CPT’s standard, all prisoners including persons on 
remand should be permitted to spent at least 8 hours per day outside their cells. The activities 
should be of a varied nature, work, education, sports etc. Restrictions, both on association and 
contacts with the outside world must be justified in each case. Every restriction should be 
examined and imposed for the shortest period possible. In order to ensure that restrictions are 
merely applied in exceptional situations the CPT recommended the Swedish government to 
take immediate and significant actions, and if necessary change the legislation.259 
 
The Governments response to the report from 2015 was that the issue of isolation of detainees 
is one of their main priorities.260Through the actions of the Swedish Prison and Probation 
Service the aim was to increase measures to break isolation. The Government agreed that 
isolation on prisoners should be used only in exceptional circumstances. However, the 
recommendation that prisoners should be able to spend eight hours a day outside their cells was 
not a realistic goal. It was stated that other measures to break isolation had been taken. For 
example, remand detainees can send requests to the prosecutor regarding the possibility of 
lifting the restrictions. Such as being allowed to have contact with families or co-sitting.261 
Concerning the recommendation to take necessary legislative changes the Government stated 
that the Swedish Prosecution Authority had examined how the use of restrictions can be 
decreased since they had drafted ‘guidelines concerning restrictions and long periods of pre-
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trial detention’ and also ‘regulations and general advice on restrictions. These guidelines had 
been in force since May 2015.262 

4.8 SPT – report from 2008 
During the SPT’s first visit in 2008 much of its criticism concerned the use of restrictions on 
persons held on remand custody. The Committee further noted that there was an established 
dialogue between the Swedish authorities and other international and regional monitoring 
bodies concerning this issue.263SPT expressed its concern about the length of which restrictions 
were held. Although SPT noted that restrictions in some cases were lifted during the 
investigation, both the prosecutor and the senior officials working at remand prisons informed 
the Committee that restrictions were often held until the court proceedings were initiated. In 
some cases, as long as until the Court reached its decision.264SPT further stated in its report that 
restrictions should be used only as an exception and not as a standard measure.265Also, the 
principle of proportionality must be kept in mind. The SPT stressed the importance that the 
Court shall, in each individual case weigh the necessity to impose restrictions against the 
situation of the individual concerned.266SPT shared the same view as CPT in regard to their 
recommendations made to Sweden concerning the practice of use of restrictions. However, the 
Committee made additional recommendations on how the Swedish Government could make a 
legislative change.267 
  
The Committee noted that in situations where the use of restrictions is necessary, the 
establishment of which the detainees are held need to be paid particular attention. The issue that 
SPT found most problematic was the fact that solitary confinement was used to such great 
extent. The Committee noted that detainees contact with the outside world was very limited as 
they were offered minimal contact with the staff and outdoor exercise. These are all 
circumstance that, according to both SPT and Prison and Probation Services, would affect the 
well-being of the detained in a negative way.268SPT underlined the references stated in Chapter 
3 Article 1 and Chapter 4 Article 6 of the Remand Regulation. In these two parts references 
was made in regard to lifting restrictions. The delegation noted that this was not an established 
administrative procedure performed by the staff, it was rather an ad-hoc practice. In SPT’s 
understanding, such practice was intended to lighten the effects of isolation and it should 
therefore be practiced in an established and administrative way, not on the good will of staff 
members.269SPT underlined that prolonged restrictions and isolation in certain circumstances 
can amount to inhuman and degrading treatment. SPT further recommended especially that “a 
decision to impose specific restrictions should be subject to appeal. The detainees should be 
informed in writing about the form of restrictions and about the reasons for them, as well as 
about the possibilities to challenge the Court’ s decision.’270 

4.9 SPT – report 2014 
The report from 2014 contained the same observations and remarks as the previous report in 
regard to pre-trial detention and isolation. The Committee expressed the same concern about 
the effortlessness of which the public prosecutor can establish isolated regimes for the detained. 
With this view the committee was distressed about Sweden’s position the use of limitations, 

                                                
262 Ibid, 23 
263 SPT, CAT/OP/SWE/1, para 101 
264 SPT, CAT/OP/SWE/1, para 4 para 109 
265 Ibid, para 121 
266 Ibid, para 53 
267 Ibid, para 121 
268 Ibid, para 125 
269 Ibid, para 126 
270 SPT, CAT/C/SWE/CO/6-7, para 127 



 
 

33 

restrictions and isolation. The committee was concerned about ‘The high percentage of remand 
prisoners who are subject to restrictions and the differing restrictions which exist concerning 
their communications with the outside world’, ‘The widespread and, in some cases, prolonged 
use of solitary confinement in pretrial detention’. ‘The application of such restrictions, 
including isolation, to minors in police cells, remand prisons and special residential homes’. 
Even though the Committee appreciated the steps taken by Sweden in order to reduce the time 
in pre-trial detention, it still expressed concern.271The Committee was particularly troubled 
about the fact that Sweden lacks a maximum time limit for how long an individual can be placed 
in detention. The Committee further stated that alternative measures to detention should be 
considered. Decisions to impose pre-trial detention and restrictions should always be based on 
objectivity and supporting facts.272 
 
Apart from minor judicial changes, Sweden has stayed quiet and, in many ways, reluctant to 
correct the recommendations made from the international committees. A quite remarkable fact 
since Sweden’s excessive use of restrictions and isolation has been an ongoing debate for over 
25 years. However, Sweden’s first real response to the critique came in 2015. The Swedish 
Government decided on July 23, 2015 to appoint a special investigator to submit proposals 
regarding reduced use of arrest and restrictions.273The result was the adoption of SOU 2016:52 
which will be examined below. 
 
5. The response - SOU 2016:52 
For over 24 years Sweden has faced critique for the excessive use of restrictions and isolation 
during the pre-trial phase. And for the lack of time limit and too few alternatives to arrest.274  In 
2015 Sweden responded. The earlier response to the international reports have been minor 
changes to the legislation but no big alterations have been made.275 This time the Government 
selected a Committee with the mission of investigating the situation and submit new 
suggestions to the legislation. The aim of the inquiry was to submit proposals intended at 
reducing the use of pre-trial detention and the excessive use of restrictions. In 2016 the 
Committee published the end product; SOU 2016:52, Färre i häkte och minskad isolering.276 
 
The report presents legislative proposals on how to reduce the number of detainees and how to 
limit the use of restrictions. The legislative amendments were supposed to have entered into 
force on 1 February 2018.277 We are going to analyze the proposals of new forms of coercive 
measures as an alternative to detention and the proposal of a time limit for the use of detention 
and restrictions. Further we are going to examine the proposal of removing the two-year rule. 
Lastly, how to improve conditions for the individuals who are in detention with restrictions and 
proposing measures to limit the use of restrictions and counteract the isolation of detainees.278  

5.1 The removal of the two-year rule 
The two-year rule is found in the Code of Judicial Procedure Chapter 24 Article 1 and states: 
‘If a penalty less severe than imprisonment for two years is not prescribed for the offence, the 
suspect shall be detained unless it is clear that detention is unwarranted’.279 This imply that if 
the minimum penalty is two years imprisonment or more, obligatory arrest will be 
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applied.280This provision has been present since the law originally entered into force in 1942. 
According to the preparatory work the presumption was that in almost all cases of serious 
crimes, one or more of the three arrest grounds would be met. This provision has been the object 
of debate whether to be removed or not. The common assumption of this rule is that its 
problematic to apply and that it is not compatible with the principle of proportionality. The rule 
partly implicates that arrest may occur even if none of the three grounds for arrest in the first 
part of the paragraph exists.  
 
According to SOU 2016:52 there are several reasons for why this rule can be questioned. The 
requirement ‘unless it is clear that detention is unwarranted’ can be understood in the way that 
detention has been placed through pure presumption of one of the arrest grounds and not 
through actual necessity. In the case of NJA 1985, mentioned previously, the Supreme Court 
stated the necessity of determining whether the conditions of arrest really exist even when 
dealing with serious crimes. However, it was also pointed out that the scope for failing arrest in 
the event of serious crimes was limited. In other words, the presumption of innocence is not 
taken into consideration. If so, the person who is suspected but not convicted of a serious crime 
should be able to present circumstances himself in order to show that there are no grounds for 
arrest.281 The two-year rule can be questioned both in the light of the presumption of innocence 
and the principle of proportionality. This rule implies that detention should not be used if the 
purpose behind the action can be done with a less interfering alternative. Based on the 
formulation of the two-year rule, no such consideration is taken into account. Instead it is the 
opposite, detention is required unless no obvious reason speaks against such action.  
 
By removing the two-year rule the consequence would be that the examination of the arrest 
grounds would be performed in the same way irrespective of the seriousness of the suspected 
crime. Although the Committee notes that circumstances surrounding a serious crime generally 
calls for further reasons for arrest then the less serious ones. For example, there are greater risks 
that a person facing a long imprisonment deviates then a person facing less time in prison. 
However, it is the circumstances of each individual case that should decide upon detention. 
Even in cases where the suspected crime has a high penalty there might be no reasons for 
arrest.282 
 
The report summarized the fact of the rule stating that a detention order should be based solely 
on the need for detention and not presumption. The Committee proposed that the presumption 
of arrest for serious crime in Chapter 24 Article 1, second paragraph in the Code of Judicial 
Procedure should be deleted. 

5.2 Time limit on detention  
Pre-trial detention is, as previously stated, one of the most interventional measures against an 
individual. Since the measure is imposed on a person who is not yet convicted of a crime, 
detention should be used to a limited extent. The interest of investigating and punishing offenses 
shall also be taken into account. Sweden currently lacks a regulated time limit for how long a 
person may be held in detention. Therefore, a long-discussed topic has been whether or not to 
introduce a time limit on arrest.283 
 
In the SOU 2016:52 it is stated that the Committee share the same view as the CPT in regard 
of the need for legislative change to limit the long arrest times. The Committee’s assessment is 
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that the most effective way to do this is to set deadlines for how long a person may be held in 
pre-trial detention. The purpose of introducing a statutory deadline would be to avoid the long 
arrest times. Simultaneously it is of great importance to maintain the ability to investigate 
serious crimes. The problem is therefore to attain a reasonable balance between the need to 
prevent the very longest arrest times and the importance of not impairing either the conditions 
for the investigation or the possibility of prosecuting offenders.284 
 
According to an investigation made by the Committee it showed that out of the 9,056 persons 
who were detained in 2015, 486 were detained for at least six months, 144 for at least nine 
months and 48 for at least one year.285 In SOU 2016:52 the proposed time limit is a coherent 
period of maximum six months until prosecution has been initiated. It is possible to extend the 
time if special reasons call for it. The Court must immediately cancel the order of detention if 
the period of detention has been continuous for six months, and the prosecutor has not brought 
new charges or claimed that the period should be extended. This must be done no later than 11 
PM the day of when the order of detention expires.  The stated time limit of six months shall 
signify the time until the prosecution has been instituted. If the detention thereafter will exceed 
the six-month mark, the principle of proportionality along with the need for detention shall 
determine the length of detention.286 

5.3 Alternatives to detention 
Today, detention can only be used in the light of the principle of proportionality. As little 
interference as possible should be used in order to achieve the intended purpose. This implies 
that arrest shall only be used if the purpose of the action cannot be reached by a less restrictive 
measure. In the Code of Judicial Procedure Chapter 25 paragraph 1, two such less restrictive 
measures are found. These are travel bans or an obligation to report.287 According to the 
preparatory work, the travel ban and the notification obligation was assumed to prevent suspects 
from committing new crimes or hinder the ongoing investigation. This was considered a 
realistic alternative and a less restrictive measure to arrest. However, the rule has not been 
applied much in practice.288 
 
In regard to whether or not the current alternatives to arrest were adequate or not, the Committee 
stated that the current options for arrest cannot be considered sufficiently effective. The reason 
for this is that only in exceptional cases do the Court provide appropriate alternative to arrest. 
The legislation need to offer both effective and applicable alternatives in order to improve the 
current conditions for avoiding regular arrest, alternatives that are missing in the current 
legislation.289International organs, such as the Council of Europe and the United Nations, has 
requested new alternatives to arrest and has been repeatedly stated that the Swedish legislation 
offers too few alternatives. New alternatives would expand the possibility for the suspect to 
maintain housing, work and also keep the daily contact with family and close friends during the 
time of investigation. Something that would benefit the society as a whole.290The lack of 
effective alternatives also means that the purpose of the principle of proportionality is to a large 
extent overseen. This is since there is no real examination of whether the purpose of the measure 
can be met by less restrictive measures. In SOU 2016:52, a new alternative was presented. The 
Committee suggested electronic monitoring. This new way would constitute an effective way 
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to control compliance from the suspect. According to the report one of the advantages of having 
an electronic surveillance is that the measures can be adapted to the circumstances of the 
individual case. The suspect will thus spend the majority of the time in house arrest, but still 
have the opportunity to leave the residence during certain times. For example, work, educational 
purposes etc.291 

5.4 Fewer restrictions and less isolation of the detainees 
Sweden has long been criticized for its extensive use of restrictions. In SOU 2016:52 the 
investigators have focused on ways to reduce such coercive measures. According to the current 
regulation the District Court may grant the prosecutor a general permit to impose restrictions 
on a detainee.292These restrictions are listed in seven different paragraphs found in Chapter 6, 
Article 2 of the Detention Act.293All imposed of restrictions have the right to have the decision 
reviewed by the Court. The proposal that’s been presented in SOU 2016:52 is that the current 
seven restrictions should be brought together into four. The Court's task will then be to 
determine each restriction individually to decide whether the prosecutor has the right to impose 
them or not.294 
 
The Committee argued that if the judicial review of the use of restrictions would be examined 
more carefully, it would directly lead to a more restrictive use of restrictions. One more positive 
aspect would be that the prosecutor would have to argue for each wanted restriction. This would 
lead to a more careful consideration since the prosecutor would have to take a position on 
whether any or more restrictions really are necessary. 295 The Committee assessed that by 
applying a more individual examination of the real need of each restriction, the use would 
decrease. The prosecutor shall present an appropriate assessment of the actual need for the use 
of restrictions. If the prosecutor can show that the circumstances of the case call for the 
requested restriction, the court shall authorize it. The principle of proportionality therefore 
needs to be taken into a greater account while applying individual coercive measures. There 
needs to be a better balance between the need for restrictions and the infringement of the 
individual concerned. 296  The Committee further proposed that the decision to impose 
restrictions, which is a measure that interfere with the individual’s freedom, should not be made 
by the prosecutor but the competent Court. 
 
6. Analysis  
Pre-trial detention is, as stated in this thesis, one of the most interventional measures against an 
individual. One of the things that we found most remarkable during this study is the amount of 
critique that Sweden has faced internationally for its use of restrictions and isolation. Even more 
remarkable is the little effort made by Sweden to comply with the critique. CPT and SPT have 
directed harsh criticism for the long detention periods, lack of time limits and the high 
percentage of detainees who are subjected to restrictions and isolation.  
 
Between 1991 and 2015, CPT visited Sweden six times followed by the same number of reports. 
From the reports it is clear that the Committee has not been satisfied with the use of restrictions 
in Swedish remand prisons. In one of the earlier reports, CPT stated that restrictions should 
only be used as an exception and not as a standard measure. After the latest report in 2016 the 
Committee noted that although that there has been 24 years of dialogue between the Committee 
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and the Swedish authorities, there are little to no signs of improvements regarding the 
imposition of restrictions. Statistics shows that between 2010 and 2015 there was as little as 2 
% reduction of restrictions. The Committee highlighted, among other things, the negative effect 
that a 23-hour isolation has on individuals. Further, the Committee underlined the need of a 
radical change in order to ensure the exceptional use of restrictions and isolation during the pre-
trial phase. The recommendation is that a detained should spent at least 8 hours or more outside 
the place of isolation. However, when examining several reports from the Prison and Probation 
Services, with regard to isolation-breaking measures, we found no efforts to fulfil these 
recommendations. Instead the figures showed that in 2018, 83 % of the inmates in Sweden were 
held under isolation. We strongly believe that Sweden need to assimilate the recommendations 
in order to comply with the obligations under the ECHR.  In our opinion, today's situation in 
Sweden, in terms of length of detention, excessive use of restrictions and isolation could violate 
the provisions under Article 3 and 5 of the Convention.  
 
Like CPT, SPT has placed several visits to Swedish detention centers and they share the same 
opinion about the length of which restrictions are imposed. Further, they had additional 
recommendations on how the Government could make a legislative change concerning the use 
of restrictions. As mentioned above in section ‘SPT 2009’, in 2009 46 % of the inmates at 
Gothenburg Remand Prison were held with some form of restriction. Some, subjected to long 
periods of isolation as long as six to eighteen months. What further emerged from this report 
was that the restrictions were imposed without a valid explanation.  Since Sweden has a 
constitutional right against depriving people of their freedom, stated in the Instrument of 
Government Chapter 2, Article 8, it is remarkable how it is possible to apply restrictions without 
motivating the reason behind it.  
 
One thing we found noticeable and worth mentioning, is the international comparison noted in  
BRÅ 2017:6. Both Denmark and Norway have previously been criticized for their extensive 
use of restrictions and isolation during pre-trial detention. However, unlike Sweden, both 
countries have, as a result of the international critique, considerably reduced their use of 
restrictions. The fact that Sweden has not made any significant improvements, but our 
neighboring countries have, shows that the criticism directed at Sweden has been well founded.  
 
By studying the reports from both the CPT and the SPT together with the SOU 2016:52, the 
most obvious remark is the excessive use and length of restrictions during pre-trial detention. 
Additionally, a recurring issue is that the reasons for restrictions is often unmotivated and not 
clarified. As mentioned before, this makes it difficult for the detainee and his or hers prosecutor 
to appeal the decision regarding restrictions. It has also been internationally confirmed that 
restriction and isolation imposed under long periods have severe negative impact on an 
individual’s physical and mental health, despite Sweden’s knowledge of this there are little 
efforts made to change the conditions. We agree with the opinions stated in the reports from the 
CPT and SPT that there is a great need to review the current legislation with regard to 
restrictions. Since the present legislation doesn't call for clarification on each individual 
restriction this is something that we consider problematic and unproportionable. In order to 
protect each suspect from unnecessary imposition of coercive measures, the ground for 
imposing individual restrictions should be clearly described. 
 
As for the Articles in ECHR. We have notice that previously in the Court’s case law, the Court 
has been restrictive in judging violations of Article 3. However, in recent years the Court has 
changed its attitude and has become less restrictive. The case we found most similar to the 
conditions in Swedish remand prisons is case Rohde v. Denmark. The regulation in Denmark 
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shares similarities to the legislation in Sweden. In this case the Court held by four votes to three 
that there had been no violation of Article 3. The fact that Denmark nearly violated Article 3 
indicated that they needed to change its legislation. The applicant had been held for 
approximately eleven months with restrictions. During the time of detention, the applicant had 
access to both television, newspaper and supervised visits from his family. We compared the 
circumstances of this case to the ones presented in the introductory chapter of this thesis. We 
found that the Swedish suspects were held for a significantly longer period and under stricter 
conditions. Based on the fact that case Rohde v. Denmark was one vote from violating an article 
under ECHR, this indicates that if a case would go to ECtHR, Sweden would be at a real risk 
of violating Article 3. 
 
Further, we found similarities between the Swedish cases and the conditions in Piechowicz v. 
Poland, Horych v. Poland and Harakchiev and Tolumov v. Bulgari in which the Court found a 
violation of the Article 3. The common denominator between these three cases is the that they 
were all isolated and deprived of sufficient physical and mental stimulation.  There was also no 
review whether there were particular reasons for the continued application of the restrictions.  
 
Article 5 of the ECHR protects the individual's rights to deprivation of liberty and security. The 
rule limits the authorities' power to detain persons suspected of a crime. In case Piechowicz v. 
Poland and Jabloński v. Poland, the Court found a violation of Article 5 paragraph 3. The 
reason for the violation was that the domestic court did not fully motivate the detention which 
is required for a long detention order to be valid. In the reports from both CPT and SPT one of 
the main issues with the Swedish application of restrictions and isolation has been the lack of 
motivation from the authorities in regard to restrictions. If Sweden would adopt the legislative 
proposals in SOU 2016:52 under ‘fewer restrictions and less isolation’ they would be obliged 
to thoroughly review each individual restriction. This would diminish the risk of abusing the 
application of restrictions and Sweden would also comply with the obligations under Article 5. 
 
Article 8 in the ECHR states the right to respect for private and family life. In situations where 
restrictions and isolation is applied, there is a risk of breaching Article 8. According to ECtHR 
and its judgments in case Piechowicz v. Poland and Horych v. Poland, it is clear that the Court 
does not see lightly on excessive use of restriction and strict isolation. However, after analyzing 
the reports from CPT and SPT we consider that this is not an issue of big proportion in Sweden. 
When a detainee is imposed with restrictions, there access to the outside world is limited. 
Although, it is uncommon that the person is completely denied contact with family. Despite 
restrictions, telephone calls and visits can be allowed with supervision. Even though restrictions 
in many cases are strict, we consider that Sweden fulfill its obligations under Article 8. 
 
In SOU 2016:52 the two-year rule is questioned. The main concerns are the uncertainty of its 
application and that it is not compatible with the principle of proportionality. When imposing 
coercive measures the act must be proportionate to the desired purpose. However, in this article 
arrest is obligatory if a penalty less severe than imprisonment for two years is not prescribed 
for the offence. This indicates that the prerequisites in the paragraph are vague which lead to 
uncertainty of its application. Therefore, arrest is applied on bare assumption and not in 
accordance with the arrest ground mentioned in the same paragraph or the necessity of 
detention. Apart from the fact that this paragraph clearly breaches the principle of 
proportionality, we also believe that this rule is contrary the presumption of innocence. Even 
though, this paragraph relates to serious crimes, there is not always a need for detention. The 
imposition of detention should be based on the need of detention as well as the circumstances 
of each case, not solely on the suspected crime. We consider that the best way for an equal 
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treatment of cases would be to remove the two-year rule. Instead, arrest should be applied based 
on the arrest grounds, regardless of the seriousness of the suspected crime. By removing this 
prerequisite, Sweden would take a step in the right direction to comply with the international 
critique.  
 
Today there is no time limit of detention in Sweden. In SOU 2016:52, the Committee discussed 
whether or not such limit is necessary. According to the international reports, one of the most 
efficient way to reduce the long periods of detention would be to adopt a legislative change. In 
the report the Committee proposes a time limit of six months. Despite the fact that such change 
would improve the current conditions of pre-trial detention, the proposal could still be 
problematic to apply. In SOU 2016:52, the Committee further stated that it is possible to extend 
the time in detention if special reasons exist. We considered that this prerequisite needs to be 
more precise, in what constitutes ‘special reasons’ Although, a time limit is still necessary in 
order to improve the current condition of detention and to comply with ECHR. When we 
examined the ECtHR’s case-law we found that violations of Article 5 paragraph 3 occurred 
where the length of detention had exceeded 18 months. In this thesis we have discussed cases 
were suspects have been detained for up to four years. Based on this, the Swedish legislation 
does not comply with ECHR.  
 
Apart from the arrest grounds in Chapter 24, section 1, the Code of judicial Procedure comprise 
of one more. In Chapter 25, section 1 of the same Code there are alternative measures to regular 
detention. As previously mentioned these are travel bans and obligations to report. Even though 
these are considerably less restrictive they are not often applied. Since all coercive measures 
shall be used in the light of the principle of proportionality, this indicates that the alternatives 
to detention should be used frequently.   
 
As a way to change this, more alternatives were proposed in SOU 2016:52.  We think that the 
suggestion of electronic surveillance would be a great amendment to the legislation. The 
positive aspects are that this alternative would reduce the use of detention and isolation. It also 
makes it possible to adjust the measure to each individual case e.g. making it possible for people 
to keep their jobs. Based on how little the already existing alternatives are used, it remains to 
be seen whether or not the court would apply additional alternatives if they would enter into 
force.  
 
In SOU 2016:52, the Committees main focus have been to reduce coercive measures. One of 
the proposals suggests that the current seven restrictions should be brought together into four. 
This further means that it will be up to the Court´s to evaluate each restriction individually to 
decide whether the prosecutor has the right to impose them or not. Since the prosecutor would 
have to argue for each individual restriction this means that the need of restrictions would be 
reviewed in a more careful way. This would be a great improvement with regard to Article 5 
ECHR. The Court has regularly stated a detention order needs to be properly motivated. The 
changes would imply that the basis for restrictions needs to be motivated one at a time, which 
clearly diminishes the risk of abuse. This also means that the principle of proportionality needs 
to be taken into a greater account while applying individual coercive measures.  
 
7. Conclusion  
It has been three years since the adoption of SOU 2016:52. The legislative amendments for 
alternatives to detention and arrest were supposed to came into force on 1 February 2018. None 
of the legislative changes that we have discussed have been altered and no new laws have 
entered into force. The critique that Sweden face for its use of detention, restrictions and 
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isolation will not likely just end. The CPT and SPT has not yet announced a new visit to 
Sweden. However, the international committees will continue to visit Swedish remand prisons 
in hope of finding the necessary improvements. Before the Committees’ last visit, SOU 2016:52 
were just about to be adopted. For the first time in 24 years of critique and reports the Swedish 
government had responded. The new proposals looked like a great step in order to meet the 
critique and fulfill the provisions under ECHR. However, no actions came from the effort and 
Sweden's use of restrictions is still left unchanged. In our analysis of the ECtHR case law we 
have examined the Courts assessment of the violations of Article 3,5 and 8. The conclusion of 
this thesis is, that in the cases where States were in breach of the Convention, they showed great 
resemblance with how the Swedish authorities apply detention, restrictions and isolation. If 
Sweden does not make any legislative changes regarding the use of detention, restrictions and 
isolation it could be a matter of time before a case reach the ECtHR. If it does, Sweden will 
most likely be in breach of the examined articles in the Convention. 
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