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ABSTRACT 
 
For many Palestinians private property is their livelihood, in addition it is important in order to 
maintain the Palestinian tradition, society and identity. Everyone has the right to private 
property, however the right can be restricted under certain circumstances. Israel is an occupying 
power that seizes Palestinians’ private property in the West Bank with the justification that it is 
for military necessity. Therefore, this thesis uses a legal dogmatic approach in order to examine 
whether Israel’s seizure of private property for military necessity is legal under international 
humanitarian law. 
 
International humanitarian law prohibits confiscation and destruction of private property. 
However, destruction of private property can be justified by military necessity. Israel can only 
destroy private property if it is demanded by imperative military necessity. In order to justify 
destruction for military necessity, the measures have to be towards military objectives and 
necessary to achieve the goals of the State. Confiscation of private property is prohibited and 
cannot be justified by military necessity. Furthermore, occupying powers may requisition 
private property if it is for the needs of the army of occupation. It is established that Palestinians 
have a right to property that is protected under international humanitarian law. Israel may 
requisition private property for the needs of the army of occupation, however, it has to be 
proportional and property owner should be compensated. It is important that there is a balance 
between humanitarian requirements and military needs.  
 
Until 1979, Israel requisitioned private property to establish settlements, with the justification 
that it was for military necessity. Israel stopped using military necessity as a justification to 
establish settlements in 1979. However, Israel continues to requisition private property in order 
to build the Wall on the West Bank. Even though Israel may seize property under certain 
circumstances, there are criteria that have to be fulfilled, otherwise it is a breach of international 
humanitarian law. 
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1.INTRODUCTION 
 
Everyone has the right to property and no one should be arbitrarily deprived of their property.1 
The right to property is important since land is the main asset that rural poor can develop a 
livelihood from.2 Property ownership contributes to individuals’ economic freedom, 
responsibilities and opportunities.3 Loss of property rights can therefore mean loss of livelihood 
and economic freedom. It is therefore important for individuals to enjoy the right to property. 
For many Palestinians property is their livelihood, in addition it is important in order to maintain 
the Palestinian tradition, society and identity.4 Private property is protected under international 
law. The right to private property is explicitly expressed in international humanitarian law 
through several conventions and is considered customary international law.5 However, under 
certain circumstances there are limitations on the right to property, for example if it is demanded 
by military necessity.6 The limitations on the right to private property have been an issue in the 
recent past. Israel has repeatedly seized private property in the West Bank and allowed its 
acquisition by private persons with the purpose of establishing settlements for Israeli civilians.7 
The Supreme Court of Israel sitting as the High Court of Justice (HCJ) ruled, until year 1979, 
that such requisitions were allowed with the explanation that the settlements increased the 
occupying power’s security and is therefore justified on the basis of military necessity, thus 
does not contravene international customary law.8 After 1979, Israel changed method to seize 
property in order to build settlements, and did not use military necessity as a justification for 
requisitioning property to build settlements.9 However, Israel requisition private property in the 
West Bank in order to build the Separation Wall, and argued that it is justified since it is to 
protect the security.10 Israel’s requisition of property could contradict international 
humanitarian laws with regard to the right to private property.11 This thesis examines whether 

                                                
1 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III) (UDHR) art 17. 
2 Human Rights Council, Report of the Special Rapporteur on Adequate Housing as a Component of the Right to 
an Adequate Standard of Living, and on the Right to Nondiscrimination in this Context, Miloon Kothari, UN 
Doc A/HRC/7/16 (13 February 2008) 67. 
3 John D Sullivan, Jean Rogers, and Kim Eric Bettcher, `The Importance of Property Rights to Development´ 
(2007) 54( 2) SAIS Review of International Affairs 31–43, 32. 
4 Adrien Katherine Wing, `Healing Spirit Injuries: Human Rights in the Palestinian Basic Law´ (2002) 54 
Rutgers Law Review 1087–1100, 1091. 
5 International Conferences (The Hague) Hague Convention (IV) Respecting the Laws and Customs of War on 
Land and Its Annex: Regulations Concerning the Laws and Customs of War on Land (adopted 18 October 1907, 
entered into force 26 January 1910) (Hague Convention IV) art 46. 
6 ibid art 52, art 53; Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War 
(adopted 12 August 1949, entered into force 21 October 1950), 75 UNTS 287 (Geneva IV) art 53. 
7  Hans-Peter Gasser and Knut Dörmann, `Protection of the Civilian Population´ in Dieter Fleck (ed), The 
handbook of international humanitarian law (3rd ed, OUP 2013) 292-293.  
8  HCJ 606/78, HCJ 610/78, Ayub v Minister of Defense and Mutawe’a v Minister of Defense 33(2) PD, p 113, 
1978, hereinafter: Beit El (translated by HaMoked, original text in Hebrew). 
9 Nir Shalev, Under the Guise of Legality Israel's Declarations of State Land in the West Bank (B’tselem 2012) 
15. 
10 HCJ 2056/04, Beit Sourik Village Council v The Government of Israel et al, 48(5) PD, p 807, 2004, p 827 
(translated by HaMoked, original text in Hebrew).  
11 Hans-Peter Gasser and Knut Dörmann (n 7) 292-293.  
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Israel’s seizure of property breaches the right to private property provided by international 
humanitarian law, or if it is justified for military necessity. 

1.1 PURPOSE AND RESEARCH QUESTION 
The research question is whether Israel’s seizure of private property for military necessity is 
legal under international humanitarian law. The aim of the thesis is to examine the legality of 
Israel’s seizure of private property for military necessity, and whether Israel’s justifications are 
sufficient or a violation of Palestinians’ right to property. The main focus of the thesis is Israel’s 
requisition of private property for military needs. In order to answer the question, the thesis will 
answer four main questions. First, what international humanitarian laws are applicable to the 
Occupied Palestinian Territory. Second, what Articles are applicable with regard to the right to 
private property and what are the reservations for the Articles. Third, whether Palestinians in 
the West Bank have a right to property according to Israeli law and Israeli cases and on what 
legal basis is it limited. Lastly, whether Israel’s seizure of private property on the West Bank is 
legal under international humanitarian law.  

1.2 DELIMITATIONS 
The main focus of the thesis is Israel's obligations under international humanitarian law with 
regard to Palestinians’ right to property on the West Bank, thus human rights law is excluded. 
The thesis further excludes State property, intellectual property and State property treated as 
private property such as property of municipalities, institutions dedicated to religion, charity, 
education and arts and science. Further, only Israel's conduct toward Palestinians’ right to 
property is within the scope of this thesis, therefore all other ethnicities are excluded. The thesis 
only examines Palestinians’ right to property within the West Bank including East Jerusalem, 
all other parts of Israel and Palestine are outside the scope of the thesis.  Further, Israel’s breach 
of other rights such as the right to self-determination and the right to movement are outside of 
the scope of the thesis since the focus is the right to property.  Whether Israel’s conducts are 
self-defence is excluded, since Israel argues that it is for military necessity rather than self-
defence. The thesis excludes whether Israel’s measures on property constitute collective 
punishment on Palestinians or not.  Furthermore, property suspected for terror activity is 
excluded. The thesis does not thoroughly assess the legality of seizure of property for security 
purpose, however it is not completely excluded. 

1.3 METHOD 
The thesis uses a legal dogmatic approach in order to establish what the current international 
humanitarian laws require regarding the right to property, and the limits for using military 
necessity to derogate from the right. In order to analyse the legality of Israel’s seizure of 
property, the thesis will review Israel’s domestic laws, Israeli cases and international 
humanitarian law, mainly the Geneva Convention (IV) Relative to the Protection of Civilian 
Persons in Time of War12 and the Hague Convention IV.  
 
1.4 TERMINOLOGY 
 

                                                
12 Geneva IV (n 6). 
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In order to understand the thesis in depth certain words used have to be explained. The 
important words are: property, seizure, confiscation, expropriation, destruction, requisition, 
dunam and military necessity. Property within the meaning of this thesis is private property, 
which includes land or buildings that belong to a particular person or company. Seize means to 
take possession with force.13 Confiscation means seizure of property for public exchequer.14 
Expropriation is when an individual’s property rights are modified or taken by the 
government.15 Destruction is the act or process of devastating, demolishing or overthrowing.16 
Requisition is an authoritative formal demand by an occupying power for the permanent or 
temporary use of movable or immovable property for compensation.17 Military necessity is a 
principle in war that allows coercive force when prescribed by law, as long as the force is 
proportional.18 Dunam is a land measurement used in some parts of the former Ottoman 
Empire.19 One  dunam in Palestine equals 1,000 square meters.20 

2. BACKGROUND TO SEIZURE OF PROPERTY IN THE OCCUPIED 
PALESTINIAN TERRITORY 

2.1 HISTORY OF THE OCCUPATION  

Palestine was one of the Ottoman territories that was officially placed under United Kingdom 
(UK) administration in 1922.21 The Balfour Declaration was a public statement by the British 
Mandate expressing support for establishment of a national home for the Jewish people in 
Palestine in 1917.22 During the British Mandate from 1922 to 1947 Jewish immigration 
increased drastically mainly from Eastern Europe.23 In 1947 the UK handed over the Palestine 
issue to the United Nations (UN).24 
 
UN decided to partition the land into two independent states a Jewish State and a Palestinian 
Arab State.25 The Jewish State proclaimed its independence in 1948 as Israel.26 Due to Israel’s 
proclamation of independence a war begun which involved neighbouring Arab States and 

                                                
13 `Seize´ Black's Law Dictionary (10th edn, 2014).  
14 `Confiscation´ Black's Law Dictionary (10th edn, 2014).  
15 `Expropriation´, Black's Law Dictionary (10th edn, 2014).  
16 `Destruction´, Black's Law Dictionary (10th edn, 2014).  
17Avril McDonald, Hanna Brollowski `Requisitions´ (2011) in Rüdger Wolfrum (ed), Max Planck Encyclopedia 
of Public International Law (MPEPIL) (online edn) accessed 30 April 2019. 
18 `Military Necessity´, Black's Law Dictionary (10th edn, 2014).  
19 Oxford Living Dictionaries,`Dunam´ <https://en.oxforddictionaries.com/definition/dunam> accessed 8 April 
2019. 
20 M Epstein, The Statesman's Year-Book: Statistical and Historical Annual of the States of the World for the 
Year 1947 (84th edn, Springer, 2016) 222. 
21  Sune Persson, Palestinakonflikten, (6th edn, Studentlitteratur, 2012) 29. 
22  Balfour Declaration, 2 November 1917. 
23 United Nations the Question of Palestine, `History of the Question of Palestine´ 
<https://www.un.org/unispal/history/> accessed 5 April 2019. 
24 ibid. 
25 United Nation General Assembly (UNGA) Res 181 (II) (29 November 1947) A/RES/181(II). 
26 The Declaration of the Establishment of the State of Israel, May 14, 1948 
<https://mfa.gov.il/mfa/foreignpolicy/peace/guide/pages/declaration%20of%20establishment%20of%20state%2
0of%20israel.aspx> accessed 1 May 2019. 
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Israel.27  Israel expanded its territory with 40% beyond what was prescribed to them by the UN 
declaration.28 In 1948 approximately over 726 000 Palestinians were forced to leave their 
homes due to the war.29 The Arab State assigned by Resolution 181 was controlled by Jordan 
and Egypt.30 In 1967 another war erupted resulting in Israel occupying the Gaza Strip and the 
West Bank and another exodus of Palestinians occurred.31 Israel’s occupied area was 
approximately three and a half times larger than the Israeli State.32 The Security Council 
established in Resolution 242 a set of principles for just and lasting peace which included Israeli 
withdrawal from the territories.33 In 1973 as a result of hostilities, the Security Council called 
for peace negotiation.34 Furthermore, the General Assembly repeated the right of the Palestinian 
people to national independence, sovereignty, self-determination and to return.35  
 
The first Palestinian uprising against the Israeli occupation occurred in 1987 (the first intifada), 
as a result of the Israeli oppression of Palestinians in the occupied areas.36 The Oslo II Accord 
was signed in 1995 and divided the West Bank into three zones, Areas A, B and C. Area A is 
administered exclusively by the Palestinian Authority. In Area B the civilian control is by 
Palestine and the security control is Israeli and Palestinian.37 Area C is administered by Israel 
and contains the Israeli settlements.38 Furthermore, Israel annexed East Jerusalem by applying 
its own laws to the area, the annexation of East Jerusalem has been declared illegal by the 
Security Council.39 The conflict re-erupted year 2000 after several years of unsuccessful 
negotiations.40 Israel continued to harass Palestinians in their everyday life and after a visit by 
Ariel Sharon to the Al- Aqsa mosque in Jerusalem, the Palestinians had enough and the second 
intifada occurred in year 2000.41 Further, Israel began the construction of the Separation Wall 
on the West Bank which is developed later in the thesis.42 Israel withdrew its settlers from the 
Gaza Strip in 2005, but retained control over its seashore, airspace and borders.43  

2.2 ISRAELI SETTLEMENTS  
This subchapter explains briefly the facts of the Israeli settlements in the West Bank and how 
the settlements have been established. There are approximately 622,670 settlers in the West 

                                                
27 Efraim Karsh, The Arab-Israeli Conflict: The Palestine War 1948 (1st edn, Osprey 2002) Introduction. 
28 Sune Persson (n 21) 74. 
29 UNGA, General Progress Report and Supplementary Report of the United Nations Conciliation Commission 
for Palestine (23 October 1950) A/1367/Rev.1, 15. 
30 History of the Question of Palestine (n 23). 
31 ibid. 
32 Sune Persson (n 21) 132. 
33 United Nations Security Council Resolution 242 (22 November 1967) S/RES/242.  
34 United Nations Security Council Resolution 338 (22 October 1973)  S/RES/338. 
35 United Nations Security Council Resolution 3236 (22 November 1974) A/RES/3236. 
36 Sune Persson (n 21) 190. 
37 United Nations General Assembly Security Council (5 May 1997) A/51/889, S/1997/357. 
38 ibid. 
39 United Nations Security Council Resolution 478 (20 August 1980) S/RES/478. 
40  History of the Question of Palestine (n 23). 
41 Sune Persson (n 21) 190. 
42Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion) 
[2004] ICJ Rep 136. 
43 History of the Question of Palestine (n 23). 
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Bank, whereof 413, 400 people live in the settlements of the West Bank at the end of year 2017 
and 209, 270 people lived in East Jerusalem at the end of year 2016.44 The land on the West 
Bank which settlements and settlements’ by pass roads are built on, and other land controlled 
by the military, constitutes nearly 40 percent of private land owned by Palestinians.45 The 
bypass roads connect the settlements to each other and to Israel.46 
 
Israel has seized control of land in order to establish settlements for Jews.47 Israel has seized 
control of land by using three methods: requisition for military needs, declaration of land as 
abandoned property and expropriating land for public needs.48 The main focus of this thesis is 
the requisition for military needs, the other methods will only be mentioned briefly. 
 
From year 1968 until  1979, Israel issued requisition orders for military necessity to take control 
of land in order to build settlements.49 Israel requisitioned 47,000 dunams of private land during 
this period mainly for building settlements with the justification that it was for military 
necessity.50 The military government forced the landowners to lease the land to the State 
(requisition).51 When the State leased land it offered to pay for the use, however Palestinian 
landowners rejected the offer in most cases, mainly for political reasons, but also for other 
reasons.52 When land is requisitioned, the land remains the owner’s property and does not 
change the ownership status.53 The military commander argued that the settlements were for 
military need and therefore the government could requisition private property belonging to the 
residents in the West Bank without breaching international humanitarian law.54 This was 
allowed by the HCJ until the Elon Moreh case in which it ruled that this practice was not 
allowed anymore.55 This is explained further in Chapter 4.  
 
The non-governmental organization Ir Amim has reported an extended amount of 
unprecedented seizures of Palestinian properties by private associations for settlers since mid 
2015.56 The seizures has mainly taken place in the Old City of Jerusalem.57 The seizure includes 
forced evictions of Palestinian families from their homes.58 These seizures are mainly 
                                                
44 B’tselem - The Israeli Information Center for Human Rights in the Occupied Territories, Statistics on 
Settlements and Settler Population (B’tselem, 01 January 2011, updated 16 January 2019) 
<https://www.btselem.org/settlements/statistics> accessed 7 April 2019. 
45 Human Rights Council, Human Rights Situation in Palestine and Other Occupied Arab Territories, Report by 
Special Rapporteur John Dugard (21 January 2008) UN Doc A/HRC/7/17.  
46 Orna Ben-Naftali, `PathoLAWgical Occupation´ in Orna Ben-Naftali (ed), International Humanitarian Law 
and International Human Rights Law (Oxford University Press 2011) 143. 
47 Yehezkel Lein, Land Grab Israel's Settlement Policy in the West Bank (B’tselem 2002) 47. 
48 ibid. 
49 ibid 48. 
50 ibid. 
51 Nir Shalev (n 9) 9.  
52 ibid.  
53 Gasser and Dörmann (n 7) 292-293. 
54 Beit El (n 8). 
55 HCJ 390/79 Duweikat et al v Government of Israel et al, 34(1) PD, p 1, 1979, hereinafter Elon Moreh case 
(translated by HaMoked, original text in Hebrew). 
56 Ir-amin, Planning, Building, and Settlements in East Jerusalem 2015 Year End Review (Ir-amin, 2016). 
57 ibid. 
58 UNGA, Israeli settlements in the Occupied Palestinian Territory, including East Jerusalem, and the occupied 
Syrian Golan (2016) UN Doc A/71/355. 
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attributable to the Ateret Cohanim, an organization that purchases East Jerusalem houses or files 
pre-1948 ownership claims and is supported by the Israeli Ministry of Justice and aided by 
several State authorities.59 As of 7 June 2016, 546 structures (habitual residence and agricultural 
residents) had been demolished since the beginning of 2016, as a result 796 Palestinians were 
displaced.60  In other words, approximately 23 structures were demolished a week in the West 
Bank. There is a close link between the rate of forcible evictions, demolitions and the expansion 
of settlements.61  Even though, forcible evictions and expansions of settlements are outside of 
the scope of this thesis it is important to know that forcible evictions do occur, and that there is 
a close link between the forcible evictions and expansion of settlements. 

2.3 THE SEPARATION WALL 

This subchapter briefly presents some important facts about the Wall, however, this subchapter 
does not examine the legality of the Wall. In 2002, the Israeli Government decided to build a 
wall on the West Bank and claimed that the aim was to prevent violent attacks on Israelis by 
Palestinians.62 The Wall is combined by walls, barriers, trenches and fences, however the 
terminology used in this thesis will be the Wall. Israel argued that the Wall is only a temporary 
measure.63 The majority of the Wall’s route is within the West Bank.64 The Wall will result in 
approximately 12, 000 Palestinians being on the Israel-facing side of the Wall, thus they are 
separated from the rest of the West Bank.65 The Palestinians between the Wall and the Green 
Line66 are cut off from their land, workplaces and schools leading to a severe restriction on their 
right to movement, right to property, right to self-determination, right to education and right to 
food.67 The area between the Wall and the Green Line is closed down and entrance is only 
allowed by Israelis or people holding permits.68 The Palestinians are forced to leave when the 
Wall cuts off communities from their land and water.69 100,000 dunams of private owned 
Palestinian land was confiscated by Israel and destroyed during the first phase of building the 
Wall.70 The land mainly constitutes private agricultural land, olive trees, citrus grows and wells 
which are important for tens of thousands of Palestinians survival.71 In 2004 when the ICJ ruled 
                                                
59 ibid. 
60 ibid. 
61 ibid. 
62 Information and Internet Division Ministry of Foreign Affairs Jerusalem `Saving Lives: Israel’s Anti-Terrorist 
Fence Answers to Questions´ (Israel Ministry of Foreign Affairs, 1 January 2004) 
<https://mfa.gov.il/MFA_Graphics/MFA%20Gallery/Documents/savinglives.pdf> accessed 25 April 2019. 
63 ICJ opinion (n 42). 
64 ibid. 
65 Office for the Coordination of Humanitarian Affairs (OCHA) `Impact of Israel’s Separation Barrier on 
Affected West Bank Communities´ (United Nations, 1 December 2003) 
<https://www.un.org/unispal/document/impact-of-israel-s-separation-barrier-on-affected-west-bank-
communities-ocha-update-report-3/> accessed 8 April 2019 
66 The Green Line was a de facto border between Israel and Palestine from 1949 to 1967.  Amnon Sella,  
`Custodians and Redeemers: Israeli Leaders' Perceptions of Peace, 1967-79´ (1986) 22(2) MES 236. 
67 OCHA, Impact of Israel’s Separation Barrier (n 65). 
68  HCJ 7957/04 Zahrana Mara’abe and 6 others v the Prime Minister of Israel and 4 others, The Israeli High 
Court of Justice (June 21, 2005) [7] (original text in Hebrew). 
69 ibid.  
70 ICJ opinion (n 42) [28]. 
71 UNGA, Report of the Special Committee to Investigate Israeli Practices Affecting the Human Rights of the 
Palestinian People and Other Arabs of the Occupied Territories ( 22 August 2003) A/58/311, [26]. 
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on the legality of the Wall, the length of the Wall was 190 KM.72 In 2012, 439.7 km (62.1% of 
the planned route) was completed.73 
 
According to the Israeli Ministry of Foreign Affairs (MFA), Israel uses mainly public land 
when possible for the construction of the Wall, however when that is not possible it requisitions 
private land.74 According to the MFA the land is not confiscated and the ownership remains the 
same.75 Further, the MFA stated that the owners are offered full compensation for the land 
requisitioned.76 In addition, the MFA stated that the Wall is a temporary measure and reversible 
and therefore it will be removed when peace is achieved.77  However, the MFA’s statement is 
not entirely true and it is proven by the ICJ that the Wall severely restricts Palestinians human 
rights and that the requisition of private property is illegal. The ICJ ruled on the legality of the 
Wall in 2004, the ICJ’s Advisory Opinion will be developed further in Chapter 4.  
 

3. INTERNATIONAL HUMANITARIAN LAW 
 
International law on belligerent occupation regulates and codifies the obligations and rights of 
an party to an armed conflict that occupies territory of the other party.78 International 
humanitarian law exists to embody basic principles to preserve humans lives and dignity.79 
International humanitarian law is international treaties or customary law with the purpose to 
protect persons who are not or no longer are taking part in hostilities in armed conflicts.80 
Another purpose of international humanitarian law is to restrict the means and methods of 
warfare.81 International humanitarian law is a compromise between military necessity and 
principles of humanity.82 This is developed further in the next subchapter. 
 
Jus ad bellum is the conditions under which States are allowed to use armed force.83 Jus in bello 
regulates the conduct of the parties involved in the conflict and seeks to minimize the 
suffering.84 International humanitarian law is jus in bello.85 Jus ad bellum and jus in bello are 

                                                
72 ICJ opinion (n 42) [28]. 
73 B’tselem - The Israeli Information Center for Human Rights in the Occupied Territories, `The Separation 
Barrier- Statistics´  B’tselem 16 July 2012) <https://www.btselem.org/separation_barrier/statistics> accessed 14 
April 2019. 
74 Information and Internet Division Ministry of Foreign Affairs Jerusalem (n 62). 
75 ibid. 
76 ibid. 
77 ibid. 
78 Gasser and Dörmann (n 7) 264. 
79 Peter Maurer, `International Humanitarian Law: Answers to your Questions´ (The International Committee of 
the Red Cross, 22 January 2015) <https://shop.icrc.org/droit-international-humanitaire-reponses-a-vos-
questions-2616.html> page 4, accessed 1 May 2019. 
80 ibid. 
81 ibid. 
82 ibid. 
83 ibid. 
84 ibid. 
85 ibid. 
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also distinguished and applicable to belligerent occupations.86 The jus ad bellum governs the 
legality of the occupation, while jus in bello applies regardless of the legality of the 
occupation.87 In this thesis jus ad bellum is irrelevant. Jus in bello is relevant for this thesis as 
it examines Israel’s conducts towards Palestinians in the West Bank. The Geneva IV and Hague 
Convention IV are two of the main Conventions in international humanitarian law. 
 
It is important to establish which international humanitarian laws are applicable in the West 
Bank in order to establish what obligations Israel has. Israel is not a party to the Hague 
Convention IV. However, the Hague Convention IV is established as declaratory of the laws 
and customs of war, and is thus customary law and therefore applicable in the West Bank.88 
Israel is a party to the Geneva IV.89 However, with regard to the applicability of the Geneva IV 
in the West Bank, Israel disputes the applicability of the Convention in the area, with the 
argument that it is not sovereign Israeli territory.90 Despite Israel disputing the applicability of 
the Geneva IV, it is established that since Israel has effective control over the area, Geneva IV 
is applicable de jure in the occupied territory.91 Thus, it is established that Israel has obligations 
under both the Geneva IV and the Hague Convention IV in the West Bank.92  
 
The right to property is explicitly expressed in international humanitarian law Conventions, for 
example Article 53 of the Geneva IV protects property from destruction under occupation.93 
Further, the right to property is explicitly expressed in the Hague Convention IV Articles 23, 
46 and 53, which means that individuals right to property is protected to a certain extent in 
wartime and under occupation.94 However, under certain circumstances property rights can be 
legally restricted, for example it can be justified by military necessity and for needs of the army 
of the occupation. This Chapter examines international humanitarian law mainly the Geneva 
IV and the Hague Convention IV in order to establish which Articles are relevant with regard 
to the right to property. Further, this Chapter examines what obligations Israel has towards the 
Palestinians in the West Bank with regard to the right to property.  
      
In occupations, international humanitarian law is a compromise between humanitarian 
requirements and military requirements.95 According to Article 53 of the Geneva IV, the 
occupying power is prohibited to destroy movable or immovable property that belongs to 
individuals or collectively to private persons except in cases where it is rendered absolutely 
necessary by military operations.96  
                                                
86 ibid. 
87 Gasser and Dörmann (n 7) 267. 
88 ICJ opinion (n 42) [30]-[31]. 
89 ICRC, `Convention (IV) relative to the Protection of Civilian Persons in Time of War Geneva, 12 August 
1949´(Treaties, State Parties and Commentaries) <https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesParties&xp_treatySelected
=380#panelRatification> accessed 13 April 2019. 
90 ICJ opinion (n 42)  [30] - [31]. 
91 ibid. 
92 ibid [33]. 
93 Geneva IV (n 6) art 53. 
94 ibid; Hague Convention IV (n 5) art 23, 46, 53. 
95Jean S. Pictet, Commentary: IV Geneva Convention – Relative to the Protection of Civilian Persons in Time of 
War (Geneva: International Committee of the Red Cross, 1958) 301. 
96 Geneva IV (n 6) art 53. 
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Military necessity is a principle in war that allows coercive force when prescribed by law, as 
long as the force is proportional.97 Military necessity cannot justify derogation from the 
international humanitarian laws in armed conflicts in order to seek military advantage by using 
forbidden means.98  The only exception for using military necessity as a justification is when 
prescribed by law.99 According to Article 53 in the Geneva IV, the occupying force may destroy 
private property in the occupied territory when it is demanded by imperative military 
necessity.100  Further, it is the occupying power that judges the importance of such military 
necessity.101 Thus, there is a risk that the reservation is applied in bad faith, hence the occupying 
power has to interpret the clause in a reasonable way.102 If destruction is essential, the 
occupying power has to be proportionate when comparing military advantages gained with the 
damage that occurs.103 Since it is the occupying power that judges if destruction of property is 
demanded by imperative military necessity, there is a high risk that the reservation is invoked 
in order to justify illegal destruction. Article 53 of the Geneva IV only prohibits destruction of 
property, however the occupying authorities have under international law, under certain 
circumstances, the right to requisition property within the occupied territory.104 Extensive 
appropriation and destruction of property that is not justified by military necessity is considered 
as grave breach according to Article 147 of Geneva IV.105 Article 147 further includes that 
excessive requisition of property is considered a grave breach.106 The conducts of extensive 
destruction and appropriation of private property, that is not justified by military necessity are 
criminalized by Article 8(2)(a)(iv) Statute of the International Court of Justice107 and could 
constitute a war crime.108 Even though, his thesis does not examine whether Israel’s conducts 
are war crimes it is important to note that the acts could constitute a war crime. 
 
In addition, Article 23 (g) of the Hague Convention IV states: `[prohibition] To destroy or seize 
the enemy's property, unless such destruction or seizure be imperatively demanded by the 
necessities of war´.109  Enemy’s property within the meaning of Article 23 of the Hague 
Convention IV constitutes all property in the territory that is involved in the war.110 In a broad 
sense it means that all property whether it is the private property owned individually or 
collectively, State property, owned by the public authorities or of cooperative organizations is 
protected and seen as enemy’s property.111 As mentioned previously, several international 
humanitarian laws allow consideration of military necessity, thus military necessity does not 
                                                
97 `Military Necessity´ (n 18).  
98 Pictet (n 95) 301. 
99 ibid. 
100 ibid 302. 
101 ibid. 
102 ibid. 
103 ibid. 
104 ibid 301. 
105 Geneva IV (n 6) art 147. 
106 Pictet (n 95) 312.  
107Statute of the International Court of Justice (adopted 26 June 1945, entered into force 24 October 1945), 33 
UNTS 993, art 8(2)(a)(iv). 
108 Ben-Naftali (n 46) 145. 
109 Hague Convention IV (n 5) art 23. 
110 Pictet (n 95) 301. 
111 ibid. 
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override the law but is rather an integral part of the law.112 The humanitarian laws are intended 
to reach a balance between humanitarian requirements and military necessity.113 Hence, it is 
important that the balance between humanitarian requirements and military necessity is 
maintained and States cannot invoke military necessity as a justification for departing from the 
rules and ruining the balance between humanitarian requirements and military necessity.114 
 

Furthermore, Article 23 (g) of the Hague Convention IV states that the destruction or seizure 
has to be imperative demanded by the necessities of war.115 A party to a conflict is allowed to 
use the kind of force necessary to defeat the enemy, however the acts have to be towards 
military objectives and it is prohibited to use unnecessary force.116  States may only use such 
force necessary to achieve the goals of the State, however it is important for States to distinguish 
between combatants and military objects and non-combatants and civilian objects.117 Article 
23 of the Hague Convention IV applies to hostilities however, it is argued whether the 
applicability is extended by analogy to occupied territories.118 
 
If Israel invokes military necessity to destroy private property it has to be balanced and 
proportionate with the humanitarian requirements. Further, if Israel invokes that measures are 
a necessity of war the acts cannot target civilians but rather military objectives. Thus, destroying 
property of private persons in order to win a war or defeat the enemy is not allowed. 
 
Article 46 of the Hague Convention IV states that private property has to be respected and 
cannot be confiscated.119 When the occupation ends all real estate and seized items shall be 
restored, and all private property has to be protected from permanent seizure.120  Movable 
property of private  persons may not be confiscated.121 The difference between requisition and 
confiscation of property is whether the seizure is temporary or permanent.122 Further, Article 
46 of the Hague Convention IV includes that the property has to be respected, Geneva IV does 
not explicitly express that property has to respected. It is not clear what the implication is of the 
term respected in Article 46 Hague Convention IV. Furthermore, Article 46 of the Hague 
Convention IV does not have a reservation for military necessity. Hence, it is prohibited to 
confiscate property even for military necessity.123 
 
According to Article 33 of the Geneva IV pillage and reprisals against civilians’ property is 
prohibited.124 The Article mentioned applies to pillage through individual acts and organized 
                                                
112 Mary Ellen O’Connell `Humanitarian Requirements and Military Necessity´in Dieter Fleck (ed), The 
Handbook of International Humanitarian Law (3rd edn, OUP 2013) 37. 
113 ibid.  
114 ibid.  
115 Hague Convention IV (n 5) art 23 (g). 
116 Ellen O’Connell (n 112) 34. 
117 ibid. 
118 David Kretzmer, `The Advisory Opinion:The Light Treatment of International Humanitarian Law´(2005) 
99(1) AJIL 88. 
119 Hague Convention IV (n 5) art 46. 
120 Gasser and Dörmann (n 7) 292.  
121 ibid.  
122 Yowam Dinstein and Fania Domb, Israel Yearbook on Human Rights (volume 35, Brill-Nijhoff, 2005) 303. 
123 ICJ opinion (n 42) 135. 
124 Geneva IV (n 6) art 33. 
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acts without the military authorities’ consent.125 This Article is not examined by this thesis, 
however, the Article is important since it explicitly express private property. 
 
Article 53 of the Hague Convention IV allows the occupying power to requisition certain 
private owned objects, namely: appliances for transmission of news; transport vehicles by sea, 
land or air; and in general, war material and ammunition. When the war ends, the seized 
property has to be returned and compensation must be paid if appropriate.126 Movable private 
property that can be used for military purposes can only be requisitioned and not confiscated, 
however, the ownership of the property does not transfer to the occupying State.127 The property 
should at all times be protected from permanent seizure.128  
      

3.1 ARTICLE 52 OF THE HAGUE CONVENTION IV 

One of the main Articles that Israel relies on to justify seizure of property is Article 52 of the 
Hague Convention IV. The Article permits the occupying power to requisition in kind and in 
services, however it does not explicitly express property.129 It is important to assess the Article 
thoroughly in order to understand the HCJ cases mentioned later. In order to understand this 
Article clearly, this subchapter examines the requirements to requisition private property, and 
Israel’s approach to the Article. Article 52 of the Hague Convention IV states that: 
 

Requisitions in kind and services shall not be demanded from 
municipalities or inhabitants except for the needs of the army of 
occupation. They shall be in proportion to the resources of the country, 
and of such a nature as not to involve the inhabitants in the obligation 
of taking part in military operations against their own country. Such 
requisitions and services shall only be demanded on the authority of the 
commander in the locality occupied. Contributions in kind shall as far 
as possible be paid for in cash; if not, a receipt shall be given and the 
payment of the amount due shall be made as soon as possible.130 

 
 
First of all, when examining Article 52 of the Hague Convention IV, it is important to 
distinguish between requisition in kind and requisitions of services.131 The requisition of 
services is outside the scope of this thesis, and is therefore not examined. Requisition in kind 
covers the right to requisition property, however there remains some uncertainty on which 
property may be requisitioned under occupation.132 There is a distinction between movable and 

                                                
125 Pictet (n 95) 227. 
126 Hague Convention IV (n 5) art 53. 
127 Gasser and Dörmann (n 7) 292.  
128 ibid.  
129 Elon Moreh case (n 55). 
130 Hague Convention IV (n 5) art 52. 
131 Avril McDonald, Hanna Brollowski `Requisitions´ (2011) in Max Planck Encyclopedia of Public 
International Law (MPEPIL) (online edn) accessed 30 April 2019, [10]. 
132 ibid.  
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immovable property.133 The local commander has the authority to requisition privately owned 
goods, the owner cannot refuse such requisition.134 The requisitions have to be necessary and 
proportionate to the resources in the occupied territory.135 Requisition of property is often 
confused with other forms of property acquisition such as confiscation or seizure of property. 
136  
 
As seen in the Article, there are several requirements in order to justify requisition in kind. The 
requirements are that it has to be: for the needs of the army of occupation; proportional to the 
resources of the country; compensation should be paid for requisition in kind. All these criteria 
have to be fulfilled in order to justify the requisition. In order to establish the applicability of 
the Article it is important to establish whether immovable private property is within the scope 
of the wording `in kind´. 
 
With regard to requisition of immovable private property there is no expressed legal basis in 
neither Geneva IV, nor the Hague Convention IV. There are some publicists that claim that the 
occupying power has the right to requisition immovable property for temporary use and that it 
is included in requisition in kind, within the scope of Article 52 of the Hague Convention IV.137 
Article 52 of the Hague Convention IV could give the military commander the authority to 
requisition private immovable property, however, certain criteria have to be fulfilled.138  The 
specific criteria were not examined by the ICJ in its Advisory Opinion on the Wall.139  The ICJ  
ruled in its Advisory Opinion that Article 23 (g) Hague Convention IV was irrelevant since it is 
only applies in times of hostilities.140 In addition, the ICJ ruled that Article 52 of the Hague 
Convention IV, that the conditions were not met.141 ICJ’s reasoning shows that Article 52 was 
relevant, however the requirements were not met while Article 23 was irrelevant.142 It indicates 
that requisition of immovable private property might be included within the scope of Article 52 
of the Hague Convention IV otherwise the ICJ would exclude it directly.143  In addition, there 
is nothing that indicates that the drafters of the Hague Convention IV did not want the occupying 
power to use any immovable private property.144  
 
The HCJ relied on the writing of Schwarzenberger when ruling that Article 52 of the Hague 
Convention IV permits requisition of immovable private property.145 Schwarzenberger stated 

                                                
133 ibid. 
134 ibid. 
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that `Ratione materiae, the emphasis in seizure and requisition is on movables but, in the case 
of requisition, the wording of Article 52 is sufficiently wide to include immovables.´146  
 
Despite the scholars disagreeing whether or not immovable property is within the scope of 
Article 52 of the Hague Convention IV, they agree that transfer of ownership to the occupying 
power is confiscation of property.147 Transfer of ownership is rather confiscation than 
requisition, which is prohibited under Article 46 of the Hague Convention IV.148 
 
Immovable private property could be considered as a small grey zone regarding whether it is 
within the scope of Article 52 of the Hague Convention IV or not, since it is not clearly 
expressed in the Article and is discussed amongst scholars. However, since the drafters of the 
Convention allowed for other requisitions and nothing proves or indicates that it is prohibited 
to requisition immovable private property, this thesis will assume that it is permitted to 
requisition immovable private property under Article 52 of the Hague Convention IV and 
examines Israel’s practices under those circumstances. Since it is concluded that immovable 
property is within the scope of Article 52 of the Hague Convention IV, it is now important to 
establish what is within the scope of `the needs of the army of occupation´.  
 
One of the criteria to requisition private property is that it has to be for the needs of the army of 
occupation.149 It is important to note that Article 52 of the Hague Convention IV refers to 
measures that are for the needs of army of occupation and not military necessity.150 Further, it 
is stated that the contributions in kind cannot be demanded to benefit the occupying power’s 
own population.151 The scope of the terminology `military necessity´ is not automatically the 
same as `for the needs of the army of occupation´ even though it can be included.152 In order to 
comprehend Israel’s arguments, it is important to know what the military commander’s duties 
are in order to understand his authority to requisition property. The military commander’s duties 
are to safeguard the security interests of the occupying power and at the same time safeguard 
the needs of the local population in the occupied area.153   
      
The HCJ has interpreted `the needs of army of occupation´ as: all kinds of purposes demanded 
by the necessities of war; military movements, quartering and the construction of defence 
positions; what is required to safeguard public order and security within the meaning of Article 
43 of the Hague Convention IV; and what the army needs in order to fulfil its task of defending 
the occupied area against hostile acts liable to originate from outside.154 That is why the military 
commander in the HCJ cases use the terminology military necessity, military needs and security 
reasons when justifying requisition of private property. The HCJ does not always distinguish 
                                                
146 Georg Schwarzenberger, `International Law as Applied by International Courts and Tribunal´ (London, 
Stevens & Sons Limited. 1968) vol 2 269. 
147 Clapham (n 137) 25-27. 
148 ibid. 
149 Hague Convention IV (n 5) art 52.  
150 Keidar (n 138) 253. 
151 Gasser and Dörmann (n 7) 290. 
152 Keidar (n 138) 253. 
153 HCJ 10497/02 Hebron Municipal Government v. The Military Commander for the West Bank (4 March 
2004) [8] (original text in Hebrew). 
154 `Supreme Court Judgment with regard to the Elon Moreh Settlement in the Occupied West Bank´ 19 ILM 
148 (1980) 168. 
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between military necessity and needs of the army of occupation, instead it refers to military 
needs.155 
 
According to Israel the purpose of the Wall is to protect the Israeli civilians, and the requisition 
is therefore for the needs of the occupying power’s civilian population. Some scholars argue 
that such kind of requisition is illegal.156 On one hand, the measures could be seen as needs of 
the civilian population, and therefore illegal.157  On the other hand, it could be seen as the 
military commander fulfilling his duties, if the measure is to ensure legitimate security 
concerns.158  The HCJ ruled in the Elon Moreh case that Article 52 of the Hague Convention IV 
is not only direct needs of the army of occupation.159 According to the HCJ, the military 
commander has to ensure public order and safety, and anything necessary to fulfil his duty is 
qualified as the needs of the army of occupation, and therefore within the scope of Article 52.160 
This is very important in order to understand why Israel uses Article 52 of the Hague 
Convention IV to justify its requisition of private property for security reasons. Despite security 
reasons being within the scope of Article 52 of the Hague Convention IV, the national security 
of Israel as whole is not qualified as the needs of the army of occupations within Article 52 of 
the Hague Convention IV.161 
      
Israel has to prove in every requisition of property that the specific land is needed for `the needs 
of the army of occupation´.162 Israel cannot use the Article in a general scope to requisition 
property for alleged security reasons. For example, Israel cannot rely on the Article in a broad 
sense in order to construct the Wall, however a specific requisition of land for the construction 
of the Wall might be justified under Article 52 Hague Convention IV. Israel has to prove that 
there is a threat to the security and order of the army in every requisition of land and that the 
specific requisition is for the needs of the army of occupation.163  
 
If Israel’s requisition is for the needs of the army of occupation, it still has to be proportional to 
the resources of the country and compensation should be paid for requisition, in order for the 
act to be justified. If the requirements of Article 52 of The Hague Convention IV are not 
fulfilled, the act constitutes a breach of the right to property and it is not justified.  
 
Article 52 of the Hague Convention is not sufficiently precise on what is included in the needs 
of the army of occupation. It appears that there is lack of research on what constitutes the needs 
of the army of occupation. There should be a clear international definition of the wordings in 
order to have a coherent system that cannot be interpret in a disproportionate manner. If there 
was a clear definition of what actions are within the scope of the `needs of army of occupation´ 
then States would not be able to interpret the Article in a way to misuse the Article, in order to 
seize private property.  
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It is important to keep in mind that the Articles mentioned in this Chapter have to be interpreted 
in good faith within the meaning of Article 31 of the Vienna Convention on the Law of Treaties. 
164 Hence, invoking military necessity as a justification has to be by interpretation in good faith, 
it has to be reasonable and proportionate.165 This is applicable to all of the Articles of 
international humanitarian law. When Israel invokes Article 52 of the Hague Convention IV in 
order to requisition property for needs of the army of occupation, it has to do it in good faith. 
The same applies when destructing property for military necessity.  
 
Furthermore, it is important to note that it is illegal to acquire foreign territory by force, thus 
annexation of foreign territory is prohibited.166 One State gaining control over another may 
therefore only be temporary, it is therefore important to keep in mind that occupations are 
temporary and measures by the belligerent occupation shall be temporary.167 
 
According to the international humanitarian laws stated above, Israel has obligations in the 
West Bank to not confiscate or destroy private property. Destruction of property is allowed if 
it is demanded by imperative military necessity. The destruction of property has to be 
proportionate and the measures have to target military objectives. Confiscation of property is 
prohibited and there is no reservation, not even for military necessity. Israel may requisition 
property under certain circumstances. However, under no circumstances does the property 
transfer ownership and still constitute requisition of property. If the ownership is transferred to 
Israel, it is confiscation of property. All the restrictions on the right to property have to be 
interpreted in good faith. The next chapter will examine whether Israel fulfils its legal 
obligations under international humanitarian law with regard to the right to property. 
 

4.  ISRAELI LAW 

Israel has an English approach to international law, which means that Domestic Courts enforce 
customary international law as long as it is compatible with the primary legislation.168 If there 
is a clash between customary norm or conventional international law, the primary legislation 
prevails.169 Israel ratified all four Geneva Conventions in 1951, however they have not been 
incorporated in domestic law.170 The HCJ has never ruled positively that Geneva IV is 
applicable in the Occupied Palestinian Territory, however it has become part of the Court’s 
practice.171 Further, it is important to keep in mind that according to Article 27 of VCLT a party 
to a treaty cannot invoke internal law as a justification for a violation.172 
                                                
164 United Nations, Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 
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The HCJ has never ruled on the legality of the settlements only the legality of confiscation and 
seizure of property in order to build settlements.173 The HCJ’s approach towards seizure of 
private property is examined in this Chapter to determine whether it corresponds to international 
humanitarian law. 

4.1 CURRENT ISRAELI LAW 
Article 3 of the Israeli Basic Law: Human Dignity and Liberty states: `There shall be no 
violation of the property of a person´.174 Further, Article 8 of the same law states that: `There 
shall be no violation of rights under this Basic Law except by a law befitting the values of the 
State of Israel, enacted for a proper purpose, and to an extent no greater than is required.´175 
Article 3 is limited, since there are exceptions to the right to property. This means that Israel 
can limit the right to property according to its domestic law, if prescribed by law. Israel has 
used several laws in order to restrict Palestinians’ right to property, since it is by law it is seen 
as a lawful exception to the right to property under domestic law. Further, it is important to 
remember that Palestinians’ right to property is protected under international humanitarian law, 
and that Israel’s restrictions under domestic law cannot justify breach of a Convention.176  
 
In order to seize Palestinians property, Israel has mainly relied on the Absentees’ Property 
Law177,the Ottoman Land Law of 1958 (hereinafter: the Land Law)178 and the British 
Emergency Defence Regulations of 1948.179 However, most of these laws are used in order to 
declare land as State land, thus the laws declaring land as State land are not examined in this 
thesis. The requisition of property for military necessity is mainly based on military orders 
issued by the military commander.180 There are several laws that give the military commander 
the authority to seize property. The military commander then issues a military order to seize 
property. In order to justify the seizure of property Israel relies on international humanitarian 
law, with the explanation that the seizure is either for security purposes or military necessity, 
as mentioned previously. 
 
The HCJ has stated that the West Bank is under Israel’s military occupation and therefore a 
military government was established in the area headed by a military commander.181 According 
                                                
173 Kretzmer, The Law of Belligerent Occupation (n 168) 213. 
174 The Israeli Basic Law: Human Dignity and Freedom (5752-1992), Passed by the Knesset on 12 Adar 5752 
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dispossession: Palestinian Refugee Property and the Arab-Israeli conflict (Columbia University Press, 2003; 
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to the HCJ the military commander’s power and authorities are based on public international 
laws regarding military occupation.182 The military commander exercises the existing local 
executive powers and exercise new executive powers, however he must conform with 
international humanitarian law.183 The military commander cannot take national, economic or 
social interests of his country into consideration when taking decisions.184 The military 
commander has to consider the needs of the military army, rather than the needs of the national 
security interests.185 Further, the military commander has to balance between the needs of the 
army and the needs of the local inhabitants.186 
 
As mentioned previously, the military commander may have the authority in certain cases to 
requisition private property. In addition, it is important to keep in mind that even though the 
military commander may have the authority to issue military orders to requisition property, he 
may not take into consideration Israel’s national, economic or social interests. Thus, the military 
orders may not only be in favour of the needs of the army and neglect the needs of the 
Palestinians.  

4.2 HCJ CASES 

4.2.1 Beit El Case 
The Beit El case concerned two petitioners in 1978 that complained that `(a) the fact that their 
lands were confiscated by the respondents; (b) the fact that they were denied of the right to 
enter their lands and use them; and (c) the fact that civilian Jewish settlements were established 
or are about to be established on their lands´.187 The area between Jericho-Jordan Valley and 
the Jerusalem Nablus route was entirely seized by the military commander.188 The respondent 
argued that it was requisition of property and not confiscation and that it was for necessary and 
urgent military needs.189 However, the land was actually seized in order to build Israeli 
settlements.190 The Court ruled that it was requisition for security reasons and in conformity 
with international law.191 Further, it accepted that it was requisition of property and not 
confiscation of property, thus there was no breach of Article 46 of the Hague Convention IV. 
192 The Court concluded further that the respondents act was justified with regard to Article 52 
of the Hague Convention IV since he allegedly requisitioned the property for military needs.193 
 
In the Beit El case the Court explained the difference between requisition and confiscation of 
property, the Court stated that: 
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….[W]e see that there is a clear distinction between confiscation 
(without consideration for an unlawful purpose) and requisition, which, 
in the case of immovable property requires the owner to surrender the 
use of his property against payment of consideration, but does not 
deprive him of his ownership. The state representative argues that the 
act of the military government should be regarded as such….194 
 

 
The Court in the Beit El case dealt with requisition of land in order to establish settlements in 
strategic positions.195 It relied on Article 52 of the Hague Convention IV that permits requisition 
of property for the needs of the occupying army.196 The plaintiff argued that the Article has 
restricted meaning and applies to the logistical requirements of the army, rather than occupying 
power’s wider security interest.197 Justice Witkon held that the occupying power is responsible 
to enforce security and public order in the occupied territory as well as dealing with danger 
towards the occupying power by the occupied territory itself. 198Justice Landau expressed in 
his concurring opinion that according to international laws, mainly Article 52 and 53 of the 
Hague Convention IV, that the commander’s main task in the occupied territory is to ensure 
safety and public order.199 Further, Justice Landau stated that `anything needed in order to 
achieve this aim is anyhow needed for the purposes of the occupying army, in the meaning of 
[A]rticle 52´.200 Hence, it is permitted according to the HCJ to establish civilian settlements in 
a strategic position to defend the area, and that it is a military need that justifies requisition of 
private land.201According to Justice Landau’s interpretation of Article 52 of the Hague 
Convention IV, the military commander may requisition property for security reasons.  
 
In the Beit El case, the HCJ accepted the extended interpretation of Article 52 of the Hague 
Convention IV. The Court accepted requisition of private land for military needs in order to 
establish Israeli settlements. If the seizure of property was in fact requisition and not 
confiscation, it is not automatically justified. As mentioned previously, the military 
commander’s duties are to safeguard the security interests of the occupying power and at the 
same time safeguard the needs of the local population in the occupied area, and to balance these 
interests. However, the security of the nation as a whole is not a legitimate ground to requisition 
property under Article 52 of the Hague Convention. It is important to remember that the military 
commander has to balance the different interests. Requisition of Palestinians’ private property 
in order to establish settlements is not balancing different interests, it is rather trying to expand 
the State of Israel as a whole. As mentioned above, the wide security interest of Israel as a 
whole is not a security interest for the needs of the army of occupation. In this case the 
settlements are for the wider interest of the State not justified by Article 52 of the Hague 
Convention IV. The Court’s approach in the Beit El case was too extensive when interpreting 
Article 52 of the Hague Convention IV. 
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Furthermore, the HCJ accepted that it was requisition of property rather than confiscation of 
private property and therefore not a breach of Article 46 of the Hague Convention IV. However, 
the seizure of the private property does not seem to be temporary since it established 
settlements, and settlements are not a temporary measure. Since the seizure of property is 
permanently, it is confiscation rather than requisition of property, regardless of the HCJ’s 
opinion and them agreeing with the respondent. As mentioned previously, confiscation of 
private property is a breach of Article 46 of the Hague Convention IV, and military necessity 
is not a reservation to the prohibition of confiscation of private property. As a conclusion, in 
the Beit El case the military commander breached Article 46 of the Hague Convention IV since 
he confiscated private property.  

4.2.2 Elon Moreh Case 
The Elon Moreh case concerned the question of legality of establishing a settlement named 
Elon Moreh, on private land owned by Palestinians.202 The case is similar to the Beit El Case. 
On 5 June 1979, a military order was issued, it stated that 700 dunams should be seized for 
military needs, including the petitioners lands.203 Two days later, on 7 June 1979, Israeli 
civilians assisted by Israel Defense Force (IDF)  embarked on a settlement operation two 
kilometres east of the Jerusalem- Nablus road.204 The earthwork begun on a road between the 
Jerusalem-Nablus road and the hill.205 The lands on the hills were lands of the Rujeib village.206 

The 17 petitioners were residents of the village or owned plots within the Nablus registries.207  
The total area of the petitioners land was 125 dunams.208 The petitioners appealed to the Court 
in June 1979 and the respondents were the Government of Israel, the Minister of Defense, the 
military commander of the Judea and Samaria Area and the military commander of the Nablus 
district.209  The respondents had to prove why the seizure orders that were issued should not be 
null and void.210 
 
The Court examined Article 46 of the Hague Convention IV and established that private 
property is a basic right and that the military commander has to present a valid purpose and 
valid source to confiscate property.211 The military commander argued that he based the legality 
of the seizure of property on the Hague Convention IV Article 52, since the seizure of land was 
for the needs of the army of occupation.212  The HCJ addressed the legality of the military 
commander invoking Article 52 of the Hague Convention IV in order to seize property.213  The 
Vice-President (Landau) stated in the Elon Moreh  judgment that:  
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The worldview regarding the right of the People of Israel […] is based 
on the foundations of the doctrine of Zionism. Yet the question that 
again stands before the court in this petition is whether this worldview 
justifies taking the property of an individual in an area under the control 
of a military administration, and as I have attempted to elucidate, the 
answer to this relies on the correct interpretation of Article 52 of the 
Hague Regulations. I believe that the military necessities to which the 
Article refers cannot include, by any reasonable interpretation, the 
needs of national security in their broader sense, as I have just 
mentioned.214  
 

Landau’s statement proves that the seizure of property had political intentions rather than the 
seizure being for military needs as argued by the respondent both in the Elon Moreh case and 
the Beit El case. Landau’s interpretation of Article 52 of the Hague Convention seems to be 
more in line with international humanitarian law than the extended interpretation of the Article 
in the Beit El case, since he shows that establishing settlements is not a military need, but rather 
political. Further, as stated previously the military commander may not take into consideration 
national, economic or social interests of his country into.215 Landau’s statement shows that the 
military commander considered the doctrine of Zionism when deciding to seize private 
property. Thus, the military commander has considered national interests and exceeded its 
authority provided by international law.  
 
In the Elon Moreh case an interim order was issued to prevent further construction, excavation 
and settlement of more civilians.216  The respondents’ argument was that the establishment of 
a civilian community in the location was for security reasons.217  The Court established that the 
settlement of Elon Moreh was null and void, further it ordered the confiscated land to be 
returned to its owners.218  
 
Even though the HCJ examined the legality of seizing property under Article 52 of the Hague 
Convention IV, it did not examine whether there was a breach of Articles 46 of the same 
Convention. The Court concluded that the seizure of property was not requisition of property 
under Article 52 of the Hague Convention IV, therefore it should have examined whether it was 
rather confiscation of property and a breach of Article 46 of the Hague Convention IV. The 
seizure appeared to be permanent since the intention was to establish a settlement and 
establishing a settlement does not seem to be a temporary measure. Since the measure could be 
permanent seizure of property it may be regarded as confiscation. The HCJ should note that it 
is prohibited to confiscate property under Articles 46 of the Hague Convention IV, thus Israel 
breached the Articles when confiscating Palestinians private property in order to build the 
settlements. However, since the Court did not examine whether it was breach of the prohibition 
to confiscate private property it could indicate that it either regarded Article 46 of the Hague 
Convention IV as irrelevant for the case or it did just not want to examine the Article.    
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The Elon Moreh case is the only case where the HCJ ruled that an interest is illegitimate under 
Article 52 and that the interest was based on a Zionist perspective rather than security 
reasons.219  The HCJ has accepted the military commander’s arguments of security interests in 
all other cases, even though the interest has been the general interest of the national security of 
Israel and not the needs of the army of occupations under Article 52 of the Hague Convention 
IV.220  
 
The property that was seized for military necessity previous to 1979 did not change title of the 
land, the land remained owned by the Palestinians since it was seizure of property for a 
temporary occupation.221 However, the owners have no access to the land and the Israeli 
authorities turned it over to settlers.222 The Palestinians’ do in theory have the right to their 
private property. However, in practice they cannot enjoy their right since they cannot access 
their own property. The settlers profit from these properties where they live there and some even 
rent them out.223 As mentioned previously, Israel has to pay for the seizure of the land. In most 
cases Israel did not pay the fees the landowners were entitled to.224 It was hard to request land 
use fees, it required the landowners initiations and the fees that were paid were way below the 
value of the land and harm done to the landowners.225 Further, many Palestinians refrained from 
seeking compensation for the seized land since it can be seen as an acceptance of the seizure of 
land.226 
 
After the Elon Moreh case, Israel changed approach in order to seize control over property. As 
mentioned previously one of the methods that Israel uses in order to seize control over property 
is declaration of State property.227 This will only be briefly explained since it is important and 
concerns Israel’s breach of Palestinians’ right to property, however it is not the main focus of 
the thesis and will therefore not be developed in depth. After the Elon Moreh case military 
requisition orders for military necessity have been used to seize property in order to build bypass 
roads since 1994.228 Further, military requisition orders have been issued to seize property in 
order to build the separation Wall that was allegedly for security reasons.229 
 
As mentioned above, after the Elon Moreh case, the government had to find another way to 
seize land in order to build settlements in the West Bank. The solution was to use the Land Law. 
By using the Land Law it declared land as State land.230 The declaration of State property will 
only be described briefly. Israel bases this procedure on Hague Convention IV Article 43, that 
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requires occupying power to respect the laws in the occupied territory.231 Further, the use of the 
Land Law is based on Article 55 of the Hague Convention IV which allows the occupying power 
to manage public properties in the occupied territory.232 Thus, Israel argued that it is lawful to 
establish settlements since it contributes to maintaining the properties of the Jordanian 
government.233 However, Israel interprets the Land Law in a way that is contradictory to 
previous interpretations. Israel manipulates the Land Law in order to declare private property 
as State land.234 Israel argues that it uses the Ottoman Land Code based on Article 43 of the 
Hague Convention IV.235 However, Israel changes the interpretation of cultivation requirement 
contradicts the local law, which means that land that should be classified as private property 
under local laws are rather declared as State land by Israel, thus it infringes on Palestinians 
property rights.236  This is a breach of Article 43 of the Hague Convention IV since it has to 
follow the previous laws applied in the occupied area and interpret it similarly. However, 
Israel’s interpretation of the law is contradictory to previous interpretations. 
 
Further, in order to declare land as State land Israel uses the Absentee Property Law to seize the 
property owned by the 1948 refugees. In year 1948, 726,000 Palestinians were driven out or 
fled from their homes in Palestine. 237 The result was that farmland, homes and personal property 
were left behind.238 Many Palestinians left believing that it was temporary.239 It is unknown 
exactly how much land the refugees left behind since there are contradictory studies.240 The 
refugees’ properties were declared as State land.241 

4.2.3 Expropriation of Land, Jami’at Ascan Case 
Jami’at Ascan case concerned expropriation of land in order to build a highway on the West 
Bank in 1983.242 The road would connect the West Bank to Israel.243 The respondents argued 
that the purpose of the road is to serve the Palestinians needs, since the roads were outdated in 
the area.244 However, they stated that it would not only serve Palestinians but also Israelis.245 
The petitioners however argued that the purpose of the road was not to serve the needs of the 
Palestinians but rather the transport needs of Israel.246 The petitioners argued that the 
expropriation of land and construction of the road was illegal, since it contravened international 
law.247 The petitioners based this on two reasons, the first reason was that the purpose of the 
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road was not to benefit the Palestinians but to benefit Israel.248 The second reason was that the 
road has long term ramifications, since the military government is temporary and the decisions 
should not be permanent.249 The HCJ stated that the military government cannot construct a 
road system in an occupied area with the purpose to constitute a service road for the occupying 
State.250 However, it was acceptable to build a road for military reasons and reasons that are for 
the best interest of the local population.251 The Court stated that if the petitioners are correct the 
road is illegal and the legal arguments of the petitioners are correct. 252 The HCJ accepted the 
respondents arguments and stated that the material presented took into consideration the needs 
of the Palestinians and not only the needs of Israel.253 The Court further noted that the road was 
not only to benefit the local population but also had a military purpose, such as easy 
transportation of troops if war breaks out.254 Permanent acts are permitted if it is to benefit the 
local population under Article 43 of the Hague Convention IV.255 The Court concluded that the 
respondents acted lawfully within the scope of their authority.256 
 
The road built in the Jami’at Ascan case was Highway 443. In 2007 the case Ali Hussein 
Mahmoud Abu Safiyeh, Beit Sira Village Council Head, et al. v. Minister of Defence257 (Abu 
Safiyeh case) concerned the military commander on the West Bank ordering prohibition of all 
Palestinian vehicles on the Highway 443.258As mentioned above, Israel expropriated property 
in order to build the road with the argument that it was for the benefit of the Palestinian local 
population.259 However, it was acceptable by the HCJ to restrict the Palestinian vehicles use of 
the highway, as long as there was not a total ban of use.260 Thus, it indicates that the Israeli 
interests are prioritised and the argument that expropriating property for the Palestinians benefit 
is only a disguise in order to actually benefit the Israelis. The Jami’at Ascan case and the Abu 
Safiyeh case are important both to see how Israel expropriates property in order to gain control, 
and how the HCJ approaches different interests, which is developed further in subchapter 4.2.6.  
 
As mentioned above, Israel expropriated property in order to build a road with the argument 
that it was for the benefit of the Palestinian local population. However, it is acceptable by the 
HCJ that the Palestinian vehicles use of the highway is restricted, as long as there is not a total 
ban of use. Thus, it indicates that the Israeli interests are prioritised and the argument that 
expropriating property for the Palestinians benefit is only a disguise in order to actually benefit 
the Israelis. 
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4.2.4 The Wall, The Beit Sourik Case 
The Beit Sourik case challenged the legality of seizure of property in order to construct the Wall 
in one part of the West Bank in 2004.261 The petitioners were landowners affected by the seizure 
of property in order to build the Wall.262 Over 42,000 dunams of their lands were affected, the 
Wall itself would pass over 4,850 dunams which would separate the petitioners from 37, 000 
dunams of land. 26,500 dunams of that land was agricultural land which would be nearly 
impossible to access.263 Use of local wells and access to water would be extensively hindered.264 
The Wall would not only affect the landowners but also the 35, 000 village residents.265 The 
Wall would severely restrict the Palestinians’ human rights.266 The petitioners argued that the 
damage inflicted cannot be justified.267 The respondents argued that the landowners would be 
compensated for the seized lands and that when he chose the route of the Wall, he considered 
the interest of the residents of the area to minimize the damage.268 
 
The petitioners argued that the military commander did not have authority to build the Wall 
since the Wall was not built for military considerations but rather political reasons in order to 
annex territories into the State of Israel.269 The Court established that building the Wall in order 
to draw a political border is not accepted.270 The Court further reiterated the military 
commander has to balance between the army’s needs and the needs of the local inhabitants and 
decisions by the commander may not be by considering political, national or economic interests 
of his country.271  
 
The respondent argued that it is his duty to protect the settlers and therefore he has the authority 
to seize land to build the Wall for security purposes.272 Further, the Court established that the 
Wall was constructed for security reasons and was not a political border.273 However, it can be 
questioned whether it is the military commander’s duty to protect the illegal settlements that 
Israel itself has established there. Israel established the settlements in the West Bank, on 
Palestinian’s private property, and has the authority to move the settlements.274 It is therefore 
difficult to comprehend how seizure of more Palestinian land in order to protect the illegal 
settlements would be a legitimate justification. As mentioned, the military commander has to 
balance the needs, however, as seen he is severely inflicting the needs of the Palestinians in 
order to allegedly protect the illegal settlements.  
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Furthermore, the HCJ only examines the legality of the Wall in this particular area and not the 
legality of the construction in whole. This could be positive since it is more specific whether 
the seizure of property in that specific area serves a security purpose or military necessity. 
However, the Court fails to look at the bigger picture that the Wall as a whole could constitute 
a de facto annexation. The ICJ assessed the Wall by looking at the bigger picture and how the 
Wall as a whole would affect the Palestinians. The ICJ’s Advisory Opinion is examined in the 
next subchapter.  
 
The HCJ in the Beit Sourik case suggested that the petitioners could be compensated by being 
provided alternative land from the respondents.275 However, the respondents did not give a 
satisfactory response to the Court.276 If there was no alternative land to compensate with they 
could pay compensation.277 However, the Court was not precise on its ruling on compensation. 
The Court only nullified the military orders due to the injuries of the local inhabitants being 
disproportionate.278 States have an obligation to compensate for breach of international 
humanitarian law. Article 3 of the Hague Convention IV states that: 
 

Art. 3. A belligerent party which violates the provisions of the said 
Regulations shall, if the case demands, be liable to pay compensation. 
It shall be responsible for all acts committed by persons forming part of 
its armed forces.279 
 

Compensation has to be paid when the violation is a compensable damage for example property 
damages.280 States have an obligation to provide effective remedies to victims which includes 
reparation.281 In the Beit Sourik case, the State is responsible for the actions of the military 
commander. Further, confiscation of property is a breach of international humanitarian law, 
Article 46 of the Hague Convention IV and the landowners should therefore be compensated 
under Article 3 of the Hague Convention IV. The HCJ should have ruled precisely on 
compensation, so that the military commander would be liable to make reparation.  
 
As mentioned previously, the MFA stated that landowners receive full compensation for the 
requisition of land.282 However, as seen in the Beit Sourik case it is not true that the landowners 
receive full compensation. When the HCJ does not rule precisely on compensation it is an 
indication that the breach is not so important. If the violation in the case would have been an 
important issue for the Court, it would have rule precisely on compensation. The HCJ 
undermines the Palestinians’ right to property when it ignores to rule on compensation since it 
indicates that it does not care about the issue enough to rule on it. The HCJ should in future 
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cases rule precisely on the compensation for breaches of Palestinians’ right to property in order 
to show that it is an important matter. 
 
In the Beit Sourik case the HCJ wanted the respondents to change the route to minimize the 
negative effect on Palestinians and that the effect should be proportional. The Court’s 
proportionality approach is developed further later. The HCJ examined different parts of the 
Wall in order to determine what parts are illegal. However, according to the ICJ all parts of the 
Wall that is on the West Bank instead of the Green Line are illegal under international law and 
not justified by military necessity. Therefore, the seizure of property in the Beit Sourik case 
constitutes a breach of the right to property, since it is seizure of property in the West Bank, not 
justified by military necessity.  

4.2.5 ICJ’s Advisory Opinion 
The ICJ reviewed the legality of the construction of the Wall and the seizure of property in 
order to build the Wall.283 The ICJ established that both Geneva IV and the Hague Convention 
IV are applicable to the West Bank including East Jerusalem.284 The ICJ’s Advisory Opinion 
can be split into two parts. First, that the construction of the Wall is in the West Bank. Secondly, 
the violations of humanitarian law that result from construction of the Wall. 
 
First, the ICJ examined the chosen route of the Wall. The ICJ noted that the Israeli settlements 
breach Article 49 of the Geneva IV that prohibits occupying powers to transfer its own 
population into the occupied territory.285 The settlements are established as illegal, in breach of 
international law.286 Therefore, constructing the Wall so that these illegal settlements are on the 
Israeli part of the Wall, could be by political motives in order to annex the settlements into the 
State of Israel.287 Israel gave assurance that the Wall is not annexation but rather a temporary 
measure for security reasons.288 However, the Court could not ignore that the Wall might 
become a future frontier.289 The Court considers that the Wall might become permanent and 
the formal characterization of the Wall constitute de facto annexation.290  Therefore, the Court 
considered that the route chosen for the Wall was for political reasons rather than for security 
reasons.291 Further, the chosen route of the Wall leads to Jerusalem being on the Israel facing 
side of the Wall.292  This could be seen as Israel trying to include Jerusalem into the State of 
Israel.293  Israel has previously taken measures aimed to change the status of the City of 
Jerusalem.294 The Security Council has recalled that all administrative and legislative measures 
taken by Israel in order to change the status of Jerusalem are invalid, this includes expropriation 
of land and properties, transfer of population and legislation aimed to annex the occupied area 
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are totally invalid.295 Israel’s previous measures to annex Jerusalem and the route chosen for 
the Wall indicates that Israel is once again trying to annex the area. Therefore, the Wall does 
not serve a security purpose but rather a political one. The ICJ assumed that the object to build 
the Wall with the settlements on the Israeli side was in order to include them in Israel.296 
However, the HCJ disagreed with the ICJ and held that the route was not determined for 
political reasons but rather for security reasons.297 
 
Secondly, the ICJ examined the consequences of the Wall. When it examined the consequences 
of the Wall, the ICJ found breach of several international laws and severe restrictions on 
Palestinians human rights for example the right to self-determination, freedom of movement, 
right to work and right to an adequate standard of living.298 However, those breaches are outside 
the scope of this thesis and only the breach of the right to property is relevant for the thesis. The 
ICJ found that the destruction or requisition of property in order to build the Wall is a breach 
of Articles 46 and 52 of the Hague Convention IV and Article 53 of Geneva IV.299 The ICJ was 
not convinced that the destruction of land to build the Wall, was absolutely necessary for 
military operations, thus is not justified.300 
 
The ICJ considered whether Israel could rely on necessity as a justification for the construction 
of the Wall.301 The Court reiterated that the state of necessity can only be invoked under certain 
conditions and that the State itself is not exclusive to judge whether the conditions are met.302 
One of the conditions is that the act is the only way for the State to safeguard its essential 
interest.303 Further, the Court stated that it was not convinced that the construction of the Wall 
on the chosen route was the only way to safeguard the interest of Israel, as it invoked as a 
justification.304 The Court concluded that Israel could not rely on state of necessity or self-
defence in order to build the Wall, thus the construction contradicts international law.305   
 

Even though the ICJ’s Advisory Opinion appears to be coherent, the reasoning is lacking in 
certain areas. The ICJ should have examined the specific criteria for Article 46 and 52 of the 
Hague Convention IV. Furthermore, the Court did not argue why there was a breach of Article 
46 of the Hague Convention IV. However, Since the ICJ concluded that Israel breached Article 
46 of the Hague Convention IV, the Court indicates that seizing property for a barrier is not a 
temporary requisition of land, but rather confiscation. The ICJ should have defined were the 
boundary is between confiscation and requisition. If the ICJ would have given clear assessment 
on the boundary between requisition and confiscation, the military commander would not be 
able to argue that he requisitions property, when he in fact confiscates it. Furthermore, the ICJ’s 
Advisory Opinion only states that it is not convinced that Israel’s measures cannot be justified, 
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however it does not argue why it is not convinced.306 The ICJ should have assessed Israel’s 
justification and the criteria of the Articles in order for Israel to comprehend exactly why it 
breaches international humanitarian law.  Despite that the ICJ’s reasoning is not sufficiently 
thorough, its conclusion appears to be legitimate and coherent, since the Wall does in fact 
appear to be political rather than for legitimate security reasons. 
 
The ICJ concluded that the Wall was illegal and stated that: 

 
Since the Court has concluded that the construction of the wall in the 
Occupied Palestinian Territory, including in and around East 
Jerusalem, and its associated regime, are contrary to various of Israel's 
international obligations, it follows that the responsibility of that State 
is engaged under international law.307 

 
 
Further, the ICJ recalled that occupations are temporary and that measures conducted by the 
occupying power should be temporary. Israel argued that the Wall is a temporary security 
measure.308 Whether the Wall is temporary or not will not be examined by this thesis since it is 
already established by the ICJ that the Wall is illegal since it can amount to de facto annexation.  
 
The ICJ clearly expressed in its Advisory Opinion that Israel has an obligation to make 
reparation to all the damage done on homes, businesses and agricultural holdings. Israel has an 
obligation to return all land, orchards, olive groves and immovable property seized for 
constructing the Wall in the West Bank and if that is impossible the person in question should 
be compensated for the damage.309 However, as seen in the Beit Sourik case the HCJ did not 
rule precisely on compensation, even though Israel should return the land seized or compensate 
for it.  
 
Furthermore, Israel requisitions Palestinians private property in order to build the Wall with the 
argument that it is necessary to protect the settlers. The settlements are established as illegal by 
the ICJ since they are contrary to Article 49 of the Geneva IV. Thus, it is difficult to understand 
how protecting the illegal settlements would be legitimate needs of the army of occupation to 
justify requisition of property under Article 52 of the Hague Convention.  
 
Further, according to ICJ’s Advisory Opinion, Israel has destroyed Palestinians’ property in 
order to build the Wall with the objective to protect the settlers. However, military necessity is 
the only reservation to the prohibition of destruction of property. Further, it is difficult to 
comprehend how destruction of land, olive trees, citrus grows and wells in order to build the 
Wall to protect the settlements would be a military necessity. It is important to remember that 
in order to even invoke military necessity as a justification for destruction of property has to be 
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necessary to win the war.310 If it is demanded to win the war the measures have to be 
proportional and directed against military objectives. In the case of Israel, it is clear to see that 
such state of necessity does not exist since there is no clear war, and it is the occupying power. 
Further, even if such state of necessity existed the measures have to be targeted against military 
objectives and not civilians. However, Israel destroys civilians’ private property, thus it is not 
justified by military necessity. It is also important to remember that there is no reservation for 
the prohibition of confiscation. Israel’s destruction and confiscation of property breaches the 
Geneva IV Article 53 and the Hague Convention IV 46 as stated in the ICJ Advisory Opinion. 
 
As seen in the Beit Sourik case and the ICJ Advisory Opinion, it is clear that the HCJ and the 
ICJ reached different conclusions when examining the legality of the Wall. According to the 
HCJ they reached different conclusions due to difference in the factual basis.311 The HCJ stated 
that is will continue to examine each segment of the Wall and to examine whether it is 
proportional or not.312 If it that part is proportional it is legal according to the HCJ, this clearly 
differs from the ICJ’s opinion that determined the whole Wall as illegal.313 The ICJ’s Advisory 
Opinion is not binding however, it has great legal weight and moral authority.314  This is 
confirmed by the HCJ in the Mara'abe et al. v. The Prime Minister of Israel case.315 However, 
the HCJ cases are binding on all lower courts.316 Thus, the HCJ judgment has a binding force 
while the ICJ’s Advisory Opinion is only of moral value.  
 
Even though, Israel stated that the Courts reached different decisions on whether the Wall is 
for military purposes or political reasons, due to difference in the factual basis. It is difficult to 
understand how the property seized to construct the Wall is justified for security reasons. First 
of all, the Wall is built in the West Bank and not on the Green Line, if the Wall was to separate 
the Palestinians from the Israelis it would be built on the 1967 de facto border. However, the 
chosen route does rather separate Palestinians from other Palestinians since the route splits 
villages. Secondly, in 2018 the settlement construction in the West Bank continued.317 In Area 
C, 5300 housing units for settlers were planned to be constructed.318 Israel claimed that there 
is a threat towards the settlers and Israel, and therefore it has to build a Wall, however at the 
same time the settlements in the West Bank continue to grow. If there was a real security threat, 
Israel could have constructed the Wall on the Green Line in order to separate the Israelis from 
the Palestinians. However, the Wall is constructed in the West Bank and the settlements in the 
West Bank continue to grow, which indicates that there is no real security threat. The Wall is 
rather for political reasons in order to expand the State of Israel. To conclude, there is no real 
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security threat towards Israel and the settlers, if such a threat existed Israel would not continue 
to expand the settlements in the area. Therefore, the seizure of property for security reasons in 
order to establish the Wall is not legitimate, it is rather for political reasons. Hence, as stated in 
the ICJ’s Advisory Opinion, the seizure of private property and the construction of the Wall is 
illegal under international humanitarian law.  
 
Furthermore, the MFA expressed its thoughts on the ICJ Advisory Opinion and stated that the 
case was a political campaign by the Arabs backed by the UN in order to defame Israel and that 
they misused the ICJ. 319 Israel has clearly expressed that it disagrees with the ICJ’s Advisory 
Opinion on the Wall. Both the HCJ and the MFA have expressed their opinions on the Wall 
and the ICJ Advisory Opinion, and their statements indicates that Israel is not willing to follow 
the advice given by the ICJ.  
 
In conclusion, all seizure of private property in the West Bank in order to build the Wall is 
illegal under international humanitarian law, and is not justified by military necessity. The route 
chosen is for political reasons rather than security reasons in order to de facto annex the 
settlements into the State of Israel, which is completely illegal under international law. 

4.2.6 HCJ’s Approach to Proportionality of Military Necessity  
As mentioned previously when invoking military necessity as a restriction on the right to 
property the measures have to be proportional. The HCJ has in recent years approached military 
necessity with the proportionality test developed in German law.320   
 
The Beit Sourik case mentioned previously used the proportionality test in order to address the 
military necessity. According to the HCJ the objective of the Wall was to protect the security 
and that the military commander had the power to requisition land for the construction.321 The 
commander’s decision was examined based on the proportionality test in order to establish 
whether it was necessary for security purposes.322 The examination was with regard to three 
criteria; whether the connection between requisition of land and the security purpose was 
rational; whether in order to achieve the purpose, the route chosen was the least invasive way; 
and whether the damage inflicted on the affected persons was prevailed by the security benefit 
of the route chosen.323 
 
In the Beit Sourik case the Court held that there was a rational and clear connection between 
building the Wall on the chosen route and protecting the security.324 The commander presented 
why the route was optimal from a security perspective, however the petitioners submitted 
evidence that there was an alternative route.325 The HCJ held that the alternative route would 
be less advantageous from the commander’s view, however it would inflict less damage to the 
petitioners.326 However, the military commander did not choose the route that would be less 
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harmful for the petitioners, he prioritized the route that he viewed as most advantageous.327 
Since the commander did not choose the route that would inflict less damage he failed the 
proportionality test.328 The HCJ held in another case that the chosen route failed the 
proportionality test since the commander did not even examine alternative routes that would 
inflict less harm to the petitioners.329 
 
The three-pronged proportionality test has become standard when examining other sections of 
the Wall and it is regarded by the HCJ as general principle when judging on divisions that rely 
on military necessity.330 The HCJ jurisprudence contributes to limiting the power of the military 
in the occupied area.331 Further, there are clear criteria for assessing military necessity and to 
balance it with other interests. The commander’s decisions on the issue of military necessity 
can be reviewed by a judicial body, thus it is not only the commander that decides on the issue 
of military necessity.332 However, it could be questioned which interests the HCJ considers 
when applying the proportionality test. As seen previously in case Abu Safiyeh, the interests 
considered are not only the protection of the security of the occupying power  and military 
forces, but also includes the interests of the Israeli nationals both that live in settlements in the 
Occupied Palestinian Territory and Israeli travellers in the area.333 It can be argued that the way 
the Court uses the proportionality test has weakened the protection of the protected persons in 
the occupied territory, rather than creating a balance between interests and protections, since it 
also considers the interest of the Israeli settlers when determining the proportionality.334 The 
HCJ should consider the Palestinians’ right to property and not only consider the protection of 
the Israeli settlements when it assesses proportionality. 
 
As mentioned previously, the requisition of property has to be for the needs of the army of 
occupation, if it fulfils those requirements it has to be proportional. However, the HCJ fails to 
examine whether it met those criteria and only examines the proportionality aspect. The Court 
in the Beit Sourik case does not separate between the military commander authority and 
proportionality.335 The Court only examines whether the action is proportional to the security 
needs but not whether the military commander even has the authority to seize the property.336 
 
Furthermore, when destruction of private property is demanded by military necessity it has to 
be proportional, in jus in bello the civilian harm of the conduct cannot be excessive in relation 
to the military advantage.337 The proportionality jus in bello is regulated in Article 51(5) (b) of 
Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and Relating to the 
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Protection of Victims of International Armed Conflict.338 Article 51(5) of the Additional 
Protocol 1 is customary law.339 The proportionality test in international humanitarian law is 
only applied when the conduct is towards military targets and not when targeted towards 
civilians since it is not allowed to target civilians.340 This clearly differs from Israel’s 
proportionality test since it applies the proportionality principle even when the conducts are 
directed towards civilians. Thus, destruction of property in order to build the Wall is not 
proportional under the principle of proportionality in jus in bello, even though it could be 
proportional under HCJ’s proportionality approach.   
 
By adopting the proportionality test in order to asses military necessity the Court has allowed 
judicial supervision of how the military commander use his discretion in the Occupied 
Palestinian Territory.341 However, it might be more appropriate if the Court examined the 
question of legal authority rather than proportionality when it is clear that the military 
commander has exceeded his authority.342 Even though the HCJ sometimes rule in favour of 
the Palestinians regarding the right to property, it rules on breach of the proportionality principle 
rather than the military commander’s lack of authority and violation of the right to property. 
The Court should also be considering more international humanitarian laws when assessing 
proportionality with regards to the right to property, possibly by assessing the right to property 
with the same approach as the ICJ instead of the current approach. Further, the Court could 
widen the interests that are considered when assessing proportionality and not only focus on 
Israeli interests in the West Bank.343  

4.2.7 The Wall, The Mayor of Dahariya Case 
The case Mayor of Dahariya and Others v. Commander of the IDF in the West Bank344 (Mayor 
of Dahariya case) is similar to the Beit Sourik case. The case concerned a petition against the 
construction of the Wall and against land requisition orders issued in order to construct the Wall 
on the Hebron hills.345 The respondent was the IDF forces.346 In December 2005 three 
requisition orders were issued.347 The orders stated that they seize land in order to establish a 
protective fence in the southern Hebron hills.348 The orders combined concerned seizure of 230 
dunams of private land.349 The petitioners argued that in addition to the land requisitioned for 
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the construction, records show that 3,500 families hold land rights in the enclaved area.350 These 
families will be separated from their land as they face the other side of the Wall, thus will face 
difficulties to access their land.351  
 
The Wall was first planned to be built on another route however the route was altered to fulfil 
the principles established in the Beit Sourik case.352 The petitioners argued that the Wall 
enclaves 20 villages in which 2000 people live.353 The villages are not connected to water and 
electricity and rely on the Palestinian communities on the other side for water supply, health 
services, fuel supply education and livelihood.354 Thus, the Wall would endanger the villages 
existence.355 
 
The Court applied the three-pronged proportionality test in the Mayor of Dahariya Case similar 
to the Beit Sourik case. Regarding the first criterion, the petitioners and members of the Council 
for Peace and Security argued that there was no logical connection between security objective 
and the Wall, and that it caused more damage than benefits.356 However, the military 
commander stated that there was a connection between the security objective and the Wall.357 
The Court decided that the Military commander’s view was preferable and weighed more than 
the other opinions.358 Thus the first subtest of proportionality was met according to the HCJ.359 
 
Regarding the first criterion, the HCJ appeared to be bias since it adopted the arguments of 
Israel even though nothing proved that the military commander’s arguments carried greater 
weight than the Council for Peace and Security or the petitioners. Further, the ICJ’s Advisory 
Opinion stated that all seizures of private property in order to build the Wall in the West Bank 
are contrary to international law. Despite that the ICJ, Council for Peace and Security and the 
petitioners argued that there is no logical connection between the security objective and the 
Wall, the HCJ decided to take the view of the military commander. This clearly indicates that 
the Court is biased, at least in this particular case. 
 
With regard to the second proportionality criterion: whether the respondents chose the least 
injurious means among the possible means.360 The petitioners argued that the Wall could change 
and be made of metal instead of concrete and be lower in order to stop vehicles but allow 
pedestrians and animals to cross.361 The Court found breach of the second criterion since there 
are other alternatives to achieve the same security objective.362 Since the second criterion was 
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breached the Court did not examine the third criterion.363 The Court concluded that the Wall 
may be erected if it was an alternative obstacle.364 
 
However, even though the Court concluded that the type of obstacle was the issue that made the 
measure illegal, the fact is that the property had been seized in either way. The Court should 
focus more on the illegality of the seizure property in order to build the Wall, rather than 
focusing on the type of obstacle. Even if the obstacle was a lower metal fence, the property had 
still been seized illegally without a legitimate justification. 
 
Further, as seen in Mayor of Dahariya case, the Court ruled in favour of the Palestinians 
however on the wrong ground, the Court found breach of proportionality due to the type of 
obstacle rather than the seizure of the property. The HCJ’s reasoning does therefore undermine 
the right of the Palestinians, since it almost completely ignores the Palestinians’ right to 
property but rather focus on the proportionality regarding the obstacle. The Court should rule 
more precisely on the proportionality of the seizure of the property rather than the type of 
obstacle. Even though justice is served it is far from adequate and the HCJ has to reconsider on 
what grounds it rules the military commanders measures as illegal. The HCJ undermines the 
Palestinians’ right to property when not precisely ruling on the illegal conduct of the seizure of 
property but rather ruling it illegal due to the obstacle itself. 
 
The Mayor of Dahariya case occurred after ICJ’s Advisory Opinion on the Wall. As proven by 
the case Israel continues to requisition private property in order to build the Wall that is 
established illegal by the ICJ. The HCJ did not conclude that the seizure was a breach of the 
right to property but rather that there was an alternative construction to be built and therefore 
the conduct was disproportionate. This indicates that the HCJ does not consider the seizure as 
illegal but rather the type of obstacle disproportional. The ICJ has clearly established that the 
seizure of property for construction of the Wall is illegal. However, Israel does not accept the 
ICJ’s view and continues with the illegal measures towards Palestinians.365 The ICJ’s Advisory 
Opinion is clear, the measures are a breach of international humanitarian law and Israel has to 
stop this practice. Even though ICJ’s Advisory Opinion is not binding, it has a moral value and 
is of great legal weight and States should take the ICJ’s recommendation. The ICJ stated that 
the seized property has to be returned, however Israel has chosen to do the opposite, it has 
continued to seize Palestinians’ private property in order to construct the Wall and expand their 
territory. 
 
Israel seizes property in order to expand its jurisdiction, in addition it takes legislative measures 
to include the settlements in the Israeli jurisdiction. It started with Israel annexing Jerusalem 
and then it has expanded the jurisdiction illegally to include the settlements.366  Israel’s Basic 
Law: Jerusalem, the Capital of Israel367, states that Jerusalem is the capital of Israel. In January 
2018, Israel expanded its jurisdiction in Jerusalem to include some of the largest settlements.368 
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Israel’s legislative measures are de facto annexation of the West Bank as it is expanding its 
jurisdiction to Jerusalem and the settlements.369 As mentioned previously this is completely 
illegal, since the settlements are illegal and it is illegal to acquire foreign territory by force, thus 
annexation of foreign territory is prohibited.370 Israel stated in the ICJ Advisory Opinion that it 
would not annex the settlements in the West Bank into the State of Israel, however it is proven 
that the statement is not true. Israel is trying to annex the settlements in the West Bank by 
different legislative measures. Which further confirms that the ICJ Advisory Opinion was true, 
the Wall is built for political reasons rather than security reasons. As seen in the different cases 
mentioned, and Israel’s recent legislative measures, Israel’s seizure of Palestinians private 
property for military necessity or security purposes are only a disguise in order to expand the 
Israeli territory. Israel’s violations of the right to private property is a continuing violation as 
nothing indicates that Israel is trying to stop this illegal practice that breaches international 
humanitarian law. It does not mean that all Israel’s seizures of private property are illegal under 
international humanitarian law. Israel may still legally seize property under certain 
circumstances, however, in the cases mentioned above, Israel has not fulfilled the criteria to 
legally seize property.  
 

5. CONCLUSION 
In conclusion, Israel seizes Palestinians’ private property and justifies it by military necessity 
under international humanitarian law. The research question of this thesis was whether Israel’s 
seizure of private property for military necessity is legal under international humanitarian law. 
The thesis used a legal dogmatic approach to review the limitations on the right to property 
under international humanitarian law. The purpose of international humanitarian law is to create 
a balance between the military needs and the humanitarian requirements. Occupying powers 
may under certain circumstances seize property legally. Destruction of private property is only 
justified by imperative military necessity.  If such state of necessity existed, the measures have 
to be targeted against military objectives and not civilians. However Israel destroys civilians 
private property, thus it is not justified by military necessity. As seen in the different cases 
above, Israel cannot justify its destruction of private property by military necessity. 
Confiscation of private property cannot be justified by military necessity. Therefore, Israel’s 
destruction and confiscation of private property breaches Geneva IV Article 53 and the Hague 
Convention IV Articles 23 (g) and 46 which is confirmed by ICJ’s Advisory Opinion. 
 
Article 52 of the Hague Convention IV allows the occupying power to requisition private 
property for the needs of the army of occupation, however it has to be proportional to the 
resources of the country and compensation should be paid for requisition in kind. However, the 
scope of the Article is not sufficiently clear and should be subject for future research in order to 
avoid misinterpretations of the Article. The Article lacks a clear definition of what is included 
in the term `for the needs of the army of occupation´ making it difficult to determine when 
requisition of private property is justified. There should be a clear international definition of the 
wordings in order to have a coherent system that cannot be interpret in a disproportionate 
manner. However, in the cases mentioned, Israel’s requisitions for needs of the army of 
occupation are clearly not legitimate since it mainly requisitions property in order to build the 
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Wall which is established as illegal, in order to protect illegal settlements. Thus, Israel breaches 
Article 52 of the Hague Convention IV since it misuses the Article, it claims that the property 
seized is for the needs of the army of occupation when in fact it is rather for either to establish 
settlements or to build an illegal wall. The ICJ stated in its Advisory Opinion on the Wall that 
Israel violated Article 52 of the Hague Convention IV.   
 
Furthermore, it is established that Palestinians do have a right to private property both under 
international humanitarian law and Israel’s domestic law. Even though, the HCJ recognizes the 
Palestinians’ right to private property in the West Bank, it is seen that it does not serve justice 
for the Palestinians to an adequate extent. The HCJ takes into consideration the interests of the 
Israeli settlers when reviewing the proportionality of the military commander’s measures. Even 
though, the military commander should not consider the interests of its own nation, the military 
commander has in the cases mentioned previously, taken national interests into consideration 
when deciding to seize private owned property. The Court and the military commander are 
biased, which is clearly seen by the cases and discussion mentioned previously. This clearly 
undermines the Palestinians’ right to property, since it does not seem important to them, 
otherwise it would consider the Palestinians’ right to property more when taking decisions.  
 
There are cases in which destruction and requisition could be legal under international 
humanitarian law. However, in the cases mentioned previously Israel’s actions were not legal 
and violated the Palestinians’ right to property. In addition, the ICJ concluded that all seizure 
of private property in the West Bank in order to build the Wall is illegal under international 
law. Israel cannot justify such seizure of private property, and such seizure is therefore a breach 
of the right to property.  
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