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Summary  
 
This paper examines the international definition of human trafficking as defined in the Protocol 
to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children (the 
Palermo Protocol). The definition consists of three fundamental elements: the ‘act’ (what is 
done), the ‘means’ (how the ‘act’ is done) and the purpose (the primary purpose of the 
perpetrator). An examination of three selective components of human trafficking have been 
conducted, each of them taken from the elements list established in the definition and these are: 
deception, abuse of a position of vulnerability and sexual exploitation. To interpret these 
components and to see whether there is any common State practice with regards to the 
interpretation, three selective countries have been examined. After examined the three State’s 
practice, an examination of whether there were any concordant, common and consistent practice 
possibly amounting to subsequent practice within article 31 (3) (b) of the Vienna Convention 
on the Law of Treaties (VCLT). 
 
The purpose has been to bring clarity to the selective components and the human trafficking 
definition as a whole. It has further aimed at finding common State practice amongst the States 
that could possibly reflect subsequent practice under article 31 (3) (b) VCLT.  
 
The research questions are whether States have, through their concordant practice, established 
a behavioural pattern amounting to subsequent practice under article 31 (3) (b) VCLT.  
 
The main findings are that even though 19 years have passed since the drafting of the Palermo 
Protocol, the common definition still causes ambiguity. When it comes to interpreting in Public 
International Law, pronouncements from expert treaty bodies and international organisations 
cannot create subsequent practice as such. However, it could reflect subsequent practice and 
inspire it. State practice on the other hand, can create subsequent practice under article 31 (3) 
(b). This requires States through a concordant practice and a sequence of acts to have acted with 
a certain regularity and consistency as to establish a behavioural pattern. As to the quest of 
common State Practice, there are some mutual recognitions of the human trafficking definition. 
Especially that the States oftentimes interpret ‘deception’ and ‘abuse of a position of 
vulnerability’ together and deception seems to be interpreted in work related issues. The notion 
of Abuse of a position of vulnerability have a few common interpretations amongst the States: 
lack of money, debts, immigrated people, young people, intellectual disability, drug addiction 
and illegal residence. The common interpretation of sexual exploitation relates to the financial 
or other benefit that the perpetrator obtains from the exploitation and if the payment is 
proportionate or not.  
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1 Introduction   
1.1 Background  
 
Human trafficking poses a serious challenge to humanity. The United Nations (UN), along with 
other international and regional groups, have strongly condemned the practice.1 Human 
trafficking has over the past decade grown to be an international concern.2 Persons subject to 
trafficking are deprived their most basic human rights and in many cases it results in a denial 
of their right to life.3 No country is immune to the practice as such, its victims originate from 
different parts of the world. 4 Human trafficking has been considered to be the second largest 
and rapidly growing criminal industry in the world with millions of victims each year. 
According to the UN, yearly revenue for criminal organisations involved in human trafficking 
amounts to $7 billion.5 Human trafficking is recognised as a violation under human rights law 
and therefore it constitutes an act prohibited by international law. Accordingly, it obliges States 
to work properly to identify and protect victims from revictimisation.6 Over the last couple of 
years, the number of refugees, migrants, people in armed conflict and internally displaced 
persons has expanded, allowing a devastating human trafficking business.7 
 
Whereas human trafficking has become a growing international concern, there has been a 
development when it comes to the comprehensive legal framework, such as international 
treaties, regional treaties and soft law instruments.8 These have developed a recognised 
definition of a selected trafficked human being (THB) as established in article 3 of the Protocol 
to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 
Supplementing the United Nations Convention against Transnational Organized Crime (the 
Palermo Protocol).9 Nevertheless, the international definition still seems ambiguous and there 
has not been many convictions of the human trafficking crime.10 To provide some clarification 
to the definition of human trafficking, an investigation of three selective components of the 
THB elements that could possibly be applied to a group of women above 18 years old is 
conducted: deception; position of vulnerability; and the purpose of sexual exploitation. In 
conclusion, it seems that human trafficking is a global, complex phenomenon and unfortunately 
a rapidly growing international concern.11 

                                                
1 Commission on Human Rights (HRC) Integration of the Human Rights of Women and the Gender Perspective: 
Violence against Women (6 February 2001) E/CN4/2001/NGO/113 2.       
2 United Nations Human Rights Office of the High Commissioner for Human Rights Recommended Principles 
and Guidelines on Human Trafficking, commentary (2010) HR/PUB/10/2 3.    
3 Commission on Human Rights (n 1) 2.  
4 United Nations Office on Drugs and Crime (UNODC) Combating trafficking in persons in accordance with the 
principles of Islamic law (2010), 1.   
5 Commission on Human Rights (n 1) 2.   
6 Palermo Protocol art 9 (1) (b).   
7 Development Talks, The slavery of our time (SIDA, 18 April 2018) <https://www.sida.se/Svenska/aktuelltoch-
press/development-talks/inbjudningar/human-trafficking-the-slavery-of-our-time/> accessed 5 April 2019.   
8 United Nations High Commissioner for Human Rights (UNHCR) Recommended Principles and Guidelines on 
Human Rights and Human Trafficking (2010) HR/PUB/10/2 3.    
9 UNGA Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and Children, 
Supplementing the United Nations Convention against Transnational Organized Crime (adopted 15 November 
2000 A/RES/55/25, entered into force on 25 December 2003) 2237 UNTS 319 (the Palermo Protocol). 
10 UNHCR (n 8) 142.		
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1.2 Purpose and research question  
 

Human trafficking is an international growing concern. It is truly a serious crime but there are 
not many convictions. Therefore, the present investigation aims to bring clarity to the legal 
definition of human trafficking. In order to do that, State Practice has been considered, to 
examine whether there is State practice, through their concordant practice and sequence of acts 
constituting subsequent practice as an authentic means of interpretation or not. A review of 
three States’ practice with regards to the interpretation of the elements within the Palermo 
Protocol have been conducted.  
 
1.3 Delimitation  
 
This paper is not examining children subject to trafficking. Further on, the paper is not 
examining the case of men as victims of human trafficking since human trafficking victims are 
a vast majority of women and according to history, they have the prominent role in human 
trafficking.12 The paper deals with three components of the definition of human trafficking. 
This is because there is not enough room to deal with all the components of the definition and 
because the three selective components have been subjected to debate regarding their 
ambiguous interpretation.13 The paper deals with treaty interpretation and it has examined 
practice of three States in order to provide guidance of the legal question. In order to stay within 
the page number limit, three States was a proportionate number. The purpose of this paper is 
not to compare the definition of human trafficking among states, rather it has aimed to find 
some common practice among the States, possibly amounting to subsequent practice. 
Furthermore, the examination of more than three States Practice is a much bigger paper.  
 
1.4 Method and material 

 
This paper examines the issue of human trafficking for the purpose of sexual exploitation and 
the interpretation of certain elements that appear in the international crime of human trafficking. 
This issue is examined by using a traditional legal dogmatic method. That involves clarifying 
the law by using the traditional sources of Public International Law for that purpose. The 
traditional sources of Public International Law include primary sources of law such as treaty 
law, customary law and general principles and subsidiary sources of law such as international 
judicial decisions and writings of qualified publicists.14 This research paper is conducted within 
the field of human trafficking, with a specific focus of a victim’s position of vulnerability and 
deception as ‘means’ for the purpose of sexual exploitation. The material used in this paper aids 
to clarify the legal definition of human trafficking.  
 
The focus is on binding agreements in the area of human trafficking.15 These materials are used 
for the purpose to help interpret the meaning of the terms of human trafficking. Reports from 

                                                
12 United Nations Office on Drugs and Crime (UNODC) ’Global Report on Trafficking in Persons’ Global 
Initiative to Fight Human Trafficking (UN-Gift February 2009) 6.          	  
13 Anne Gallagher The International Law of Human Rights (Cambridge University Press 2013) 30-33.   
14 These are according to article 38 of the ICJ Statute and can be found in the following reference; Statute of the 
International Court of Justice, (adopted on 26 June 1945, entered into force on 24 October 1945) 33 UNTS 993, 
Art 38.   
15 Council Directive 2011/36/EU of 5 April 2011 on preventing and combating trafficking in human beings and 
protecting its victims [2011] OJ L101/1 (EU Trafficking Directive). Council of Europe, Council of Europe 
Convention on Action Against Trafficking in Human Beings (16 May 2005) CETS 197 (European Trafficking 
Convention). The Palermo Protocol (n 9).  
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UN bodies and NGOs are considered for that purpose. Sensitive materials such as judgments 
and court rulings have been examined. Ethical guidelines have been applied when treated and 
presented this material.16 
 
1.5 Structure of paper  
 
This paper is divided into 9 Chapters. Chapter 2 is devoted to treaty interpretation in Public 
International Law. This had to be done in order to follow the Vienna Convention of the Law of 
Treaties which lays down the fundamental legal instrument with regard to treaty interpretation. 
Chapter 2.1 is devoted to interpretation of the Palermo Protocol in particular, this was in order 
to demonstrate how to approach the Palermo Protocol while carefully following the legal 
obligations in the Vienna Convention on the Law of Treaties (VCLT).17 Chapter 3 is devoting 
to the definition of human trafficking in international law and it provides a general overview of 
the practice. Chapter 4, 5, 6 and 7 examines carefully the three components chosen (Abuse of 
a Position of Vulnerability, Deception, Exploitation and Sexual Exploitation). To provide such 
clear definitions as possible 3 countries are examined in order to investigate how different States 
have interpreted the definition and if there is any unanimity among the State’s interpretations. 
Chapter 8 is devoted to searching for common State practice. In other words, have any common 
practice among the States been found and could it create subsequent practice under the VCLT 
article 31 (3) (b) or not? 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
	
16 Institutionen för juridik, psykologi och social arbete, Örebro University, Uppsatsguide för examensarbete på 
kandidat- och magisternivå i socialt arbete (2019). Institutionen för juridik, psykologi och social arbete, Örebro 
University, Handledning och examination av examensarbeten i socialt arbete (2019).  
17 Vienna Convention on the Law of Treaties (adopted on 22 May 1696, entered into force on 27 January 1980) 
1155 UNTS 331 (VCLT).	
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2 Interpretation in Public International Law 
 
The main purpose of this paper is to interpret the different elements under article 3 of the 
Palermo Protocol. Interpretation is essential to understand a rule and also for the process of 
applying or implement a rule. It results in giving the true meaning of a treaty and the content of 
the rule of law that is to apply to a given situation.18 Interpretation of treaties is of utmost 
significance for the practice of international law, since the most important rules of international 
law are regulated in treaties.19 Furthermore, the Palermo Protocol and among other Human 
Rights treaties, the interpretation tends to be vague and broad which can make their content 
difficult to define. This leaves State parties with a wide discretion and a difficulty in how to 
interpret these various treaties.20   
  
With regards to treaty interpretation in Public International Law (VCLT) is the fundamental 
legal instrument and it lays down the basic principles of treaty interpretation in general.21 Article 
31 of the VCLT presents four elements that are to be applied; good faith, ordinary meaning, 
context and object and purpose, a treaty shall be interpreted in accordance with these elements.22 
These are the basis for treaty interpretation23 and they reflect customary law, which has been 
supported by the ICJ.24 The notion of good faith includes honesty, fairly and reasonable, and to 
not taking unfair advantage. It refrains state parties from abusing rights that could cause harm 
to other parties.25 One could say that it derives from the principle of pacta sunt servanda.26 The 
ordinary meaning entails the normal meaning, as opposed to the special meaning. It outlines the 
starting point of the interpretation process. 27 Since the “ordinary meaning is to be given to the 
terms of the treaty in their context”, a definition of context is necessary. The context in this 
sense includes the entire treaty text, including the preamble and annexes.28 The term “object 
and purpose” reflects the aim of the treaty which is further discussed down below. 
 
The means of interpretation are stated in article 31-32 the VCLT: the context; any subsequent 
agreement; any subsequent practice; relevant rules; special meaning; or supplementary means 
of interpretation. The different means of interpretation under articles 31-32 are assessed down 
below.   
  
2.1 Interpretation of the Palermo Protocol  
 
The previous chapter served as a necessary description for the reader in order to understand the 
basics on interpretation within Public International Law. This part aims to provide the reader 
with an understanding of how the means of interpretation under article 31(2) and (3) VCLT 
                                                
18 Oliver Corten and Pierre Klein, The Vienna Convention on the Law of Treaties: A Commentary (2nd Vols OUP 
2007) 806.   
19 Oliver Dörr and Kirsten Scmalenbach, Vienna Convention on the Law of treaties a Commentary (eds) (springer 
2018) 561.  
20 David McGrogan, On the Interpretation of Human Rights Treaties and Subsequent Practice (Vol 32/4 
Netherlands Quatererly of Human Rights 2014) 347-378. 
21 ibid.  
22 Corten and Klein (n 18) 808.   
23 ibid 815-820.  
24 Case Concerning Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v 
Norway) (judgment) [1993] ICJ Rep 38. Case Concerning the Territorial Dispute (Libyan Arab 
Jamahiriya/Chad) (Judgment) [1994] ICJ Rep 6.  
25 Mark E Villiger, Commentary to the 1969 Vienna Convention on the Law of Treaties (2009) 425-426.   
26 VCLT art 26.  
27 Mark E Villiger (n 25) 426.  
28 VCLT art 31 (2).  
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(context, subsequent agreement, subsequent practice, relevant rules) are to be understood and 
how they can apply within the interpretation process. Following that, the chapter aims at 
describing the context of the Palermo Protocol and how to assess the various means of 
interpretation in harmony with that context, taken into account good faith, in accordance with 
the ordinary meaning, to the terms of the treaty in their context and the light of its object and 
purpose. The assessment primarily focuses on article 31 and the means of implementation 
including article 31. However, when for instance the material used does not qualify as 
subsequent practice, agreement or relevant rules of international law under article 31, an 
assessment of article 32 will be made to see whether the material could be considered as 
supplementary means of interpretation instead.  
 
2.1.1 Context  
 
Article 31 (2) describes the notion of ‘context’:  
 

2. The context for the purposes of the interpretation of a treaty shall comprise, in 
addition to the text, including its preamble and annexes:  

(a) Any agreement relating to the treaty which was made between all the parties in 
connexion with the conclusion of the treaty;  

(b) Any instrument which was made by one or more parties in connexion with the 
conclusion of the treaty and accepted by the other parties as an instrument related to 
the treaty.  

 
The context is not the sole basis for treaty interpretation as paragraph 3 requests that account 
be taken of further means “together with the context.” Hence, many argue that there is no 
hierarchy between the context, subsequent agreements, subsequent practice and relevant rules 
of international law.29 In sum, the  purpose, including the preamble and its annexes of the 
convention has to be taken into account while interpreting any subsequent practice, agreement 
or relevant rules of international law.  
 
The Palermo Protocol was adopted by the United Nations to supplement the United Nations 
Convention against Transnational Organised Crime (TOC). 30 The context therefore includes 
TOC and the object and purpose of TOC serve as part of the context. Hence the object and 
purpose of that convention is defined below. 
 
The object and purpose of TOC is stated in Article 1 of the Convention:  
“The purpose of this Convention is to promote cooperation to prevent and combat transnational 
organized crime more effectively.” 
                                                
29 Corten and Klein (n 18) 807. However, as to the question whether there is a hierarchy between the means of 
interpretation in article 31 is subject to a debate. Dire Tladi argues with regard to the ILC’s 70th session, that the it 
would be a dangerous course to elevate subsequent agreements and subsequent practice as an independent status 
of equal value to the ordinary meaning, in the context and in the light of the object and purpose. He emphasises 
that “it can hardly be suggested that in the interpretation of the treaties” the means of interpretation under 31(3) 
“are to be given the same weight as ordinary meaning, context and object and purpose (article 31 (1))”. He argues 
that while there is an absolute obligation in article 31 (1) to give effect to the ordinary meaning of the terms, in 
their context and taking into account the object and purposes of the treaty, article 31 (3) it is for the interpreter to 
take into account. Hence his opinion is distinct to the one of Corten and Klein. See Dire Tladi, ‘Is the International 
Law Commission Elevating Subsequent Agreements and Subsequent Practice?’ (2018) EJLT 
<https://www.ejiltalk.org/is-the-international-law-commission-elevating-subsequent-agreements-and-
subsequent-practice/> Accessed 9 May 2019.  
30 UNGA United Nations Convention against Transnational Organized Crime (adopted 15 November 2000 by 
A/RES/55/2, entered into force 29 September 2003) 2225 UNTS 209 (TOC).  
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The two conventions are to be interpreted together.31 The purposes of the Palermo Protocol are 
explicitly outlined within article 2:   
  

The purposes of this Protocol are: (a) To prevent and combat trafficking in persons, 
paying particular attention to women and children; (b) To protect and assist the 
victims of such trafficking, with further respect for their human rights; and (c) To 
promote cooperation among States Parties in order to meet those objectives. 

  
The purpose of the two conventions is to increase the cooperation among States parties and 
consequently to prevent and combat organised criminal activities that have taken an 
international direction. It calls upon States to take necessary measures in line with their 
domestic legal systems. The Palermo Protocol especially focuses on the particularly vulnerable 
group of persons subjected to THB which is women and children. These conventions are to be 
seen as the minimum standards of rules that States parties should conform to. Domestic 
measures may be broader,32 as long as the minimum standard is in conformity with the Palermo 
Protocol. Following that, it is up to each member state how they are to outline their respective 
domestic legal systems in order to fulfil the TOC and Palermo Protocol.  
 
2.1.2 Subsequent practice and subsequent agreement 
 

3. There shall be taken into account, together with the context:  
(a) Any subsequent agreement between the parties regarding the interpretation of the 
treaty or the application of its provisions;  
(b) Any subsequent practice in the application of the treaty which established the 
agreement of the parties regarding its interpretation; 

 
Moving on from the context of the treaty to the next provision within VCLT 31, article 31 (3) 
establishes subsequent agreement, subsequent practice and relevant rules of international law 
as means of interpretation.33 The element stated in article 31 (3), as opposed to (2), reflects 
evidence that has arisen independently from the treaty process, in other words, after the 
conclusion of the treaty in question. Nevertheless, the two paragraphs hold the the same status 
in treaty interpretation.34 Article 31 (3) states that the following means “shall be taken into 
account, together with the context”, thus article 31 (a), (b) and (c) are authentic means of 
interpretation and they hold a vital role in the interpretation of treaties.35  
 
The International Law Commission (ILC) recently completed its topic “Subsequent agreements 
and subsequent practice in relation to the interpretation of treaties”.36 ILC has been drafting 
reports with regards to the topic, aiming at describing their legal significance and directions 

                                                
31 The Palermo Protocol Art. 1 (1) and (2). For more, see David McClean, Transnational Organized Crime: A 
Commentary on the UN Convention and its Protocols (Oxford University Press 2007) 311. 
32 UNODC Legislative Guide for the Implementation of the Protocol to Prevent, Suppress and Punish Trafficking 
in Persons, especially Women and Children, supplementing the United Nations Convention against Transnational 
Organized Crime (2004) (Legislative guide) Part 2 255.    
33 Oliver Dörr and Kirsten Schmalenbach (n 19) 593.  
34 ibid 593-594. 
35 ILC ‘Report of the International Law Commission on the work of its 70th Session’ (30 April-1 June, 2 July-10 
August, 2018, UN Doc A/73/10 Conclusion 3 Commentary (1) 23.  
36 ILC ‘Report of the International Law Commission on the work of its 64th Session’ (7 May-1 June, 2 July-3 
August, 2012) UN Doc A/67/10. 
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with regards to the application of subsequent practice and subsequent agreement.37 This resulted 
in the 2018 Draft Conclusions. 38 
 
According to ILC’s draft conclusion 4,39 a subsequent agreement under article 31 (3) (a) of the 
VCLT, is an “agreement between the parties, reached after its conclusion of a treaty, regarding 
the interpretation of the treaty or the application of its provisions”. The notion of ‘subsequent’ 
in this sense implies acts having occurred after the conclusion of a treaty. The term ‘conclusion’ 
in this setting refers to when the “text of the treaty has been established as ‘definitive’ within 
the meaning of article 10 VCLT”.40 An agreement of how a treaty is to be interpreted, is reached 
when involved parties assume a position concerning the interpretation.41 The agreement does 
not have to be in treaty form as such; the only requirement is that it must be established that the 
parties intended their understanding to be the basis for an agreed interpretation.42 The parties 
must have been aware of the interpretation and accepted the content of it.43  
 
As to the definition of subsequent practice in article 31 (3) (b), according to ILC’s draft 
conclusion 444 subsequent practice “[…] consists of conduct in the application of a treaty, after 
its conclusions, which establishes the agreement of the parties regarding the interpretation”. 
‘Conduct’ may be subsequent practice within the meaning of article 31, it refers to “any conduct 
of a party in the application of a treaty, whether in the exercise of its executive, legislative, 
judicial or other functions”45 and it includes act and omissions.46 The ‘functions’ refer to the 
functions of a State and “in the application of a treaty” encompasses conduct in good faith.47 
The conduct must be regarding the application of the treaty. That entails official acts at 
international and internal level regarding the treaty and it involves respect of the fulfilment of 
the obligations under a treaty.48 
 
Subsequent practice could possibly reflect the practice of the parties regarding the treaty and 
hence, possibly materials relating to the implementation of the treaty by its parties could be 
considered.49 In order for such materials to be considered it includes the requirement that some 
of the States Parties, through their concordant practice, have acted with a certain regularity and 
consistency to establish a behavioural pattern. 50  This behavioural pattern needs more than one 
single incident in order to establish practice.51 However, it is ambiguous how many incidents 
are needed in order to establish this behavioural pattern for it to constitute practice of 
interpretative value. Lastly, to be considered, the acts made by the State must have been with 
the purpose of realising its treaty obligations. If these conditions are met, it will constitute 

                                                
37 Special Rapporteur on the Treaties over time/Subsequent agreements and subsequent practice in relation to 
interpretation of treaties, First Rep. on subsequent agreements and subsequent practice in relation to the 
interpretation of treaties (36) paras 4-7. 
38 ILC Report 70th Session (n 35) Conclusion 4, 27.  
39 ILC Report 70th Session (n 35) Conclusion 4, 27.  
40 VCLT art 10.   
41 ILC Report 70th Session (n 35) Conclusion 6 Commentary (4).   
42 Oliver Dörr and Kirsten Schmalenbach (n 19) 594.  
43 ILC Report 70th Session (n 35) Conclusion 10 Commentary (1), 75.   
44 ibid Conclusion 4, 27.  
45 ibid Conclusion 5.  
46 ibid Conclusion 5, 37. 
47 ibid Conclusion 5, Commentary (2), 37. 
48 ILC Report 70th Session (n 35) Conclusion 4.   
49 Oliver Dörr and Kirsten Schmalenbach (n 19) 593-594.  
50 ibid 594. See also Appellate Body Report, Japan – Alcoholic Beverages case II - Report of the Appellate Body, 
(4 October 1996) WT/DS8/AB/R,/WT/DS10/AB/R and WT/DS11/AB/R, para 78–79.  
51 Oliver Dörr and Kirsten Schmalenback (n 19) 595-693. 
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subsequent practice under article 31 (3) (b). If it does not, it may still provide as supplementary 
means of interpretation under article 32 VCLT, which is discussed in section 2.1.4.52 
 
In order to examine whether there is state practice, through their concordant practice and 
sequence of acts that constitutes subsequent practice as authentic means of interpretation or not, 
a review of three States’ practice with regards to the interpretation of the elements within the 
Palermo Protocol is conducted. When examined, has one found a concordant practice including 
a certain regularity and consistency establishing a behavioural pattern or not? If one has, could 
it amount to subsequent practice under article 31 (3) (b) or not? The question is examined 
throughout the thesis.  
  
2.1.2.1 Subsequent practice by other actors than states  
 
Subsequent practice may give room for other actors than states. This is possible since article 31 
(3) (b) does not unambiguously state whose practice to consider while interpreting.53 For 
instance, these actors might include international organisations or treaty monitoring bodies. 
This has also been confirmed by the ICJ54, which has emphasised the importance of the 
organisations created when it comes to interpretation of treaties.55  
 
It has been formulated, in draft conclusion 13 of the ILC, that “pronouncements of expert treaty 
bodies may give rise to, or refer to, a subsequent agreement or subsequent practice by parties 
under article 31” (3) VCLT.56 For the purposes of these draft conclusions, an expert treaty body 
is established under a treaty, entailing treaty experts, serving within their personal capacity.57  
 
Under various human rights treaties, there are established treaty bodies, comprising experts 
with the task of monitoring in different ways to the application of treaties.58 In order to identify 
what constitutes a “pronouncements of expert treaty bodies that may give rise to, or refer to, a 
subsequent agreement or practice”, an assessment of the different terms is made. “Serving in 
their personal capacity” is, according to ILC’s draft conclusions, when a member of a treaty 
body is not operating under specific instructions while acting within their capacity.59 The term 
“established under a treaty” encompasses that the establishment of an expert body is to 
supervise under a treaty.60 The notion of “may give rise to, or refer to” is a more complex 
issue.61 A formulation has been that it reflects when a situation comes first and the practice 
appears after.62 The term “refer to” mirrors the situation where the practice or agreement have 
taken place before the pronouncement in fact. 63 In the ILC draft articles it is established that a 
                                                
52 ibid 594.   
53 ibid.  
54 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Advisory Opinion) [1996] ICJ Rep 66, 
para 19. ICJ Constitution of the Maritime Safety Committee of the Inter-Governmental Maritime Consultative 
Organization (Advisory Opinion) [1960] ICJ Rep 150, 168–170. Legal Consequences for States of the Continued 
Presence of South Africa in Namibia notwithstanding Security Council Resolution 276 (1970) (Advisory Opinion) 
[1971] ICJ Rep 16, para 22. Legal Consequences of the Construction of a Wall in Occupied Palestinian Territory 
(Advisory Opinion) [2004] ICJ Rep 136, paras 27–28. 
55 Oliver Dörr and Kirsten Schmalenbach (n 19) 595-693.   
56 ILC Report 70th Session (n 35) Conclusion 13, 106.   
57 ibid.   
58 ibid.   
59 ILC Report 70th Session (n 35) Conclusion 13 Commentary (3), 107.   
60 ibid Conclusion 13 Commentary (5), 107.   
61 ibid. 
62  ILC Report 70th Session (n 35) Conclusion 13 Commentary (17), 112.   
63 ibid. 
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‘pronouncement’ as such does not amount to a subsequent agreement or practice, because it 
requires an agreement of the parties concerning the interpretation of the treaty.64 
 
The UN has established an organisation named United Nations Office on Drugs and Crime 
(UNODC) with the purpose to help member States to combat organised crime. It is annually 
writing reports and issue papers regarding the matter of trafficking in persons. These papers are 
developed by, amongst others, qualified publicists Dr Anne T. Gallagher.65 These ‘issue papers’ 
are developed by UNODC itself,66 together with the UNODC’s Human Trafficking and Migrant 
Smuggling Section (HTMSS) which consists of experts within the subject of trafficking in 
persons and related crimes.67 These ‘issue papers’68 contain conclusions of national legal 
systems when it comes to THB and practice from different states on how states have interpreted 
the Palermo Protocol. UNODC does not have a treaty monitoring body working with the 
interpretation of the treaty and its protocols thereto. Therefore, these issue papers hold important 
value for understanding the Convention.  
 
The Council of Europe Convention on Action Against Trafficking in Human Beings (the 
European Trafficking Convention)69 has established a system comprised by two monitoring 
bodies. One of them is a technically oriented Group of Experts against trafficking in human 
beings (GRETA). The second one is linked directly to the Council of Europe’s Committee of 
Ministers and serves more politically. It is called Committee of Parties (CoP). GRETA reflects 
the work of independent technical experts who serve as impartial and independent members. 
They have been elected by CoP based on their expertise and they have the task to adopt reports 
and conclusions on each Party’s implementation of the convention,70 which states are required 
to respond to.71 The task of CoP requires them to add their political work to the work of 
GRETA. CoP has the authority to call upon State parties to take certain measures to implement 
GRETA’s conclusions. For example, the States are to modify their national legislation in line 
with the Convention. Furthermore, CoP operates as an official observatory on the prevention 
and combating of THB and the protection of the Human Rights of victims of trafficking72 and 
CoP consists of representatives from each member States.  
 
In sum, it is hard to State whether a “pronouncement” of an expert treaty body can, in principle, 
fall within the scope of article 31 (3) (a) or (b). 73 Most indications point to the facts that that is 
                                                
64 ILC Report 70th Session (n 35) Conclusion 13 Commentary (9) 110.   
65 She is according to the United States Department of State, the leading global expert on the international law on 
human trafficking. For more, see US Department of State 2012 TIP Report Heroes (Department of State 2012) 
<https://www.state.gov/j/tip/rls/tiprpt/2012/192362.htm> Accessed 17 April 2019. US Department of State Anne 
Gallagher (National Underground Freedom Center 2012) <http://www.tipheroes.org/anne-gallagher/> Accessed 
17 April 2019.   
66 UNODC Issue Paper, The Concept of ‘Exploitation’ in Trafficking in Persons Protocol (2015) (Issue Paper on 
Exploitation). 
67 United Nations Office on Drugs and Crime (UNODC) Human Trafficking and Migrant Smuggling Section  
(HTMSS) 2017 Highlights at glance (2017) 1 
<https://www.unodc.org/documents/humantrafficking/2018/HTMSS_2017_Annual_Report
_Final.pdf > Accessed 16 April 2019.   
68 Issue Paper on Exploitation (n 66) 41-116. 
69 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings (16 May 
2005) CETS 197. 
70Council of Europe Explanatory Report on the Convention on Action against Trafficking in Human Beings 
(2005) CETS 197, 16.V.2005 (Explanatory Report), 54. 
71 ibid 56.   
72 Council of Europe, Committee of the Parties, Council of Europe Convention on Action Against Trafficking in 
Human Beings, ‘Rules of procedure of the Committee of the Parties’, (5 December 2008) THB-CP(2008)2.  
73 ILC Report 70th Session (n 35) Conclusion 13, Commentary (11), 110.   
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not the case. From the facts outlined above, one could argue the pronouncement expert treaty 
bodies (in this case GRETA, CoP and the issue papers from UNODC) cannot create subsequent 
practice as such. However, it could reflect subsequent practice and inspire it.  
 
Nonetheless, when it comes to materials relating to the implementation of the treaty by its 
parties, both GRETA reports and UNODC issue papers reflect a lot of materials of how States 
have interpreted the Council Directive 2011/36/EU of 5 April 2011 on preventing and 
combating trafficking in human beings and protecting its victims (the EU Trafficking Directive) 
74 and Palermo Protocol respectively. Thus they reflect State practice, since that material is in 
fact, with regards to the interpretation of the treaty, in the sense that the acts are made with the 
purpose for the State to realise its treaty obligations. The reports and the issue papers reflect 
how States have acted with a certain regularity and consistency establishing a behavioural 
pattern. Due to these arguments, the parts of the GRETA Reports and the UNODC issue papers 
that concerns State practice could possibly serve as subsequent practice for the purposes of this 
paper or unilateral practice under article 32 of the VCLT as supplementary means of 
interpretation.  
 
2.1.3 Relevant rules  
 

3. There shall be taken into account, together with the context:  
(c) Any relevant rules of international law applicable in the relations between the 
parties. 

 
Article 31 (3) (c) refers to “relevant rules of international law”. To qualify as relevant rules of 
international law under the VCLT, they are as such, rules of international law75 and they must 
be relevant; they must be applicable in the relations between the parties.76 Relevant rules of 
international law come with an open-ending in the sense that it refers to the word “any”. Hence, 
the interpretation of the treaty provisions can be done in the light of those of another treaty. 
This would be essential when the case regards the same subject matter. 77 They are applicable 
in relations between the parties as in so far the rules reflect customary international law or 
general principles of law.87 In other words, the relevant rules direct the interpreter to look into 
other rules of international law.78 
 
The Palermo Protocol sets the minimum standards a State party should fulfil with regards to 
criminalising THB. As mentioned, relevant rules of international law direct the interpreter to 
look into other rules of international law. Therefore, for the purposes of this paper, the European 
Trafficking Convention79 and EU Trafficking Directive80 are taken into account through the 
interpretation process. They are relevant rules of international law, concerning the same subject 
matter in fact as the Palermo Protocol. The definition of trafficking in human beings is exactly 
the same in the Directive and European Trafficking Conventions as in Palermo Protocol. 

                                                
74 Council Directive 2011/36/EU of 5 April 2011 on preventing and combating trafficking in human beings and 
protecting its victims [2011] OJ L101/1 (EU Trafficking Directive). 
75 ICJ Statute art 38.  
76 Lo Chand-fa Treaty Interpretation Under the Vienna Convention on the Law of Treaties: A New Round of 
Codification (Springer Nature Singapore Pte Ltd. 2017), 215.   
77 Oliver Dörr and Kirsten Schmalenbach (n 19), 604. 
78 ibid 593-594.   
79 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings (16 May 
2005) CETS 197 (European Trafficking Convention).  
80 EU Trafficking Directive.   
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Furthermore, they are general principles of law, binding upon all member States to the EU. 
Article 39 of the European Trafficking Convention states that the convention is not to interfere 
with any provisions put out in Palermo Protocol. Article 40 of the VCLT emphasises the 
importance of implementing the convention harmoniously with other treaties.81 This is 
especially the case when the convention cover a wider scope than the Palermo Protocol, which 
the European Trafficking Convention and EU Trafficking Directive do since they apply to both 
transnational and national trafficking, regardless of if it is related to organised crime.82 That is 
different from the Palermo Protocol. Lastly, it is established in case law that the European 
Trafficking Convention, the EU Trafficking Directive and the Palermo Protocol can be used as 
relevant rules of international law. For instance, European Court of Human Rights (ECtHR)83 
has various times referred to Palermo Protocol and the other relevant instruments when 
addressing trafficking in persons under article 4 European Convention on Human Rights 
(ECHR).84   
 
2.1.4 Supplementary means of interpretation  
 

Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion, in order to 
confirm the meaning resulting from the application of article 31, or to determine the 
meaning when the interpretation according to article 31:  

(a) Leaves the meaning ambiguous or obscure; or 
(b) Leads to a result which is manifestly absurd or unreasonable. 

 
As mentioned, subsequent practice that may not fall within the ambit of article 31 (3) can instead 
be regarded as supplementary means of interpretation under article 32 VCLT. 85 This has been 
documented in international practice. 86 The only difference is the interpretative value as article 
31 “shall be taken into account” while article 32 gives the interpreter the possibility to have 
“recourse” to supplementary means of interpretation. 87 This could be the case when article 31 
“leaves the meaning ambiguous or obscure” or “leads to a result which is manifestly absurd or 
unreasonable.” 88 One of the means of interpretation (and the most relevant for the purpose of 
this paper) is preparatory work. As recognized by Oliver Corten and Pierre Klein,89 such 
preparatory work could reflect an agreement made by the parties, before the adoption of the 
treaty in question.90 Further on, it could comprise elements that are discussed during the 
negotiation process and ends in a treaty. 91 Due to that preparatory work is the only work that 
explicitly explains the development of the treaty’s provisions, they hold an important value for 
                                                
81 Explanatory Report (n 70) 56.   
82 ibid, 12.   
83 Chowdury and Others v Greece App no 21884/15 (ECtHR, 30 March 2017) para nos 12, 41, 42. Case of J and 
Others v Austria App no 58216/12 (ECtHR 17 January 2017) paras 47-61 and 66-67. Case of Rantsev v Cyprus 
and Russia App no 25965/04 (7 January 2010) paras 146-163. 
84 European Convention for the Protection of Human Rights and Fundamental Freedoms (signed 4 November 
1950, entered into force 3 September 1953) 213 UNTS 221 (ECHR). 
85 Oliver Dörr and Kirsten Schmalenbach (n 19) 595-603.  
86 Case concerning Kasikilii/Sedudu Island (Bots. V Namibi) (Judgment) [1999] ICJ Rep 1045 paras 79–80; 
Loizidou v Turkey App No 15318/89 (ECtHR 18 December 1996) (Preliminary Objections), paras 79–82; 
Appellate Body EC–Computer Equipment – Report of the Appellate Body, (5 June 1998) WT/DS62/AB/R 
WT/DS67/AB/R WT/DS68/AB/R, para 90.  
87 Corten and Klein (n 18) 842.  
88 ibid.  
89 Corten and Klein (n 18). 
90 ibid 852-854.   
91 ibid 852.   
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the treaty interpreter.92 Hence, this paper refers to preparatory work of the TOC and the 
protocols thereto (travaux préparatoires)93, the preparatory work of the European Trafficking 
Convention (Explanatory Reports) and the preparatory works are used in order to provide a 
broader understanding of how to interpret the elements of THB and what was negotiated during 
the drafting process. 
 
Article 32 comes with the formulation of “including”, which gives the interpreter some 
discretion94 with regards to what can be included in the list of supplementary means within 
article 32 and what cannot. 95 Furthermore, it leaves the interpreter with uncertainty as to 
whether it includes practice of a single state or by many States. 96 As for the discussion of what 
work can be included under article 32, it has been formulated that work from an expert group 
could arguably be taken into consideration, as long as there is a clear link between that work 
and the final wording agreed within the treaty. Notwithstanding, this might weigh less than 
documents coming directly from negotiations amongst States. 97 Therefore, the pronouncements 
made by expert treaty bodies such as GRETA, UNODC issue papers and CoP (see section 
2.1.2.1) are to be taken into consideration as they could classify as supplementary means of 
interpretation under article 32. 
 
The State practice that is not in relation to the Palermo Protocol is classified as unilateral 
practice and is falling within the ambit of article 32 as supplementary means of interpretation 
as it does not qualify as subsequent practice.98 Additionally, the CoP (see section 2.1.2.1) 
consists of State representatives that are parties to the Convention. The State representatives 
conclude follow-up reports on the respective States’ application of the treaty.99 Hence these 
reports could be regarded as State practice under article 32. Therefore, recourse may be had to 
those reports during this paper. State practice from Bosnia Herzegovina, Sweden and the 
Netherlands is considered as subsequent practice if consistent and otherwise it is considered as 
unilateral practice100 under article 32.  
 
 
 
 
 
 
 
 
 
 

                                                
92 ibid 860.  
93 UNODC Travaux Préparatoires of the negotiations for the elaboration of the United Nations Convention against 
Transnational Organized Crime and the Protocols thereto (Travaux Préparatoires). 
94 Corten and Klein (n 18) 863.   
95 ibid 860-863  
96 ibid 862.   
97 ibid 854.   
98 Kasikili/Sedudu Island (n 86).  
99 Rules of procedure of the Committee of the Parties (n 72).  
100 Kasikili/Sedudu Island (n 86).	
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3 Human Trafficking in International Law  
 
3.1 The Definition and Regulation of Human Trafficking  
 
The chapter above served to give the reader a general overview of interpretation in Public 
International Law. Furthermore, it stated the various means of interpretation under articles 31-
32 VCLT. It explained the scope of them and how the various sources this paper refers to could 
classify as under each of the means of interpretation. That was in order to give the reader 
conviction that the sources used for interpretation within this paper could be argued to be seen 
as authoritative sources under VCLT and Public International Law. This chapter on the other 
hand digs into the actual research question which is regarding human trafficking in international 
law.  
 
Human trafficking is one of the most cost-effective, unlawful businesses in the world, 
generating copious amounts of money in annual revenue for international criminal 
organisations.101 The current international framework regulating human trafficking in persons, 
in particular the Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 
Women and Children (the Palermo Protocol), is the vital guiding international instrument for 
combating trafficking in persons. During the drafting of article 3 the Palermo Protocol, the 
definition was subject to complex debates and it was faced with different approaches in the Ad 
Hoc Committee.102 Finally, the article 3 of the Palermo Protocol was completed and since it is 
the fundamental definition of THB it will provide a crucial and comparative frame of reference 
throughout this paper. THB according to article 3 of the Palermo Protocol is defined as:   
  

[…] the recruitment, transportation, transfer, harbouring or receipt of persons, by 
means of the threat or use of force or other forms of coercion, of abduction, of fraud, 
of deception, of the abuse of power or of a position of vulnerability or of the giving 
or receiving of payments or benefits to achieve the consent of a person having control 
over another person for the purpose of exploitation.103   

  
THB consists of three fundamental ‘elements’. Each of them is to be taken from the list 
established in article 3 of the Palermo Protocol.104 The main elements used to define trafficking 
in persons are: act, means and purpose. In accordance with the UN, the ‘act’ elements involve 
means (what is done) and encompasses components such as; recruitment; transport; harbouring; 
receipt of persons and transfer. The ‘means’ elements used (how the act is done) includes 
components such as: coercion; abduction; fraud; threat or use of force; deception; giving or 
receiving of payments or benefits or abuse of power or vulnerability. Lastly the ‘purpose’ 
element of the actor should be for exploitation which encompasses components such as the 
“exploitation of the prostitution of others or other forms of sexual exploitation, forced labour 
or services, slavery or practices similar to slavery, servitude or the removal of organs”.105 
 

                                                
101 United Nations Office on Drugs and Crime (UNODC) Combating trafficking in persons in accordance with 
the principles of Islamic law (2010), 5.  
102 In the Ad Hoc Committee on the elaboration of a convention against transnational crime, ninth session, 
formulated sexual exploitation in the same way as the travaux préparatoires, see A/AC.254/4/Add.3/Rev6, 3-4.   
103 Palermo Protocol art 3 (a).   
104 UNODC Legislative Guide for the Implementation of the Protocol to Prevent, Suppress and Punish Trafficking 
in Persons, especially Women and Children, supplementing the United Nations Convention against Transnational 
Organized Crime (2004) (Legislative guide) Part 2 255.   
105 Palermo Protocol art 3.  
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Throughout this paper, the acts, means and purpose are referred to as ‘elements’. The terms 
listed within the acts, means and purpose are referred to as components. For example: 
deception; abuse of a position of vulnerability; and sexual exploitation. 
The acts are stated in the article without supplementary definition and they are not further 
defined within this paper. The ‘means’ elements open up for a further discussion on the 
interpretation. 106 For the purposes of this paper, the focus is on on ‘deception’ and ‘abuse of a 
position of vulnerability’ as two of the means outlined in article 3 (a) Palermo Protocol. 
 
It is essential to point out that the exploitation does not have to have occurred for the person to 
be a victim of trafficking.107 This is clarified in the Legislative Guide on the Implementation of 
the United Nations Convention against transnational organised crime,108 where it was stated 
that in relation to the offence outlined in article 3, the exploitation did not have to take place.109 
The act and means just have to have been done with the primary purpose of exploitation. In 
other words, while the perpetrator is committing the act or the means he is committing it with 
the intent to exploit. If the intention of exploitation does not appear until after the act and means 
were done, it does not constitute THB. Furthermore, the ‘means’ elements only apply to persons 
above 18 years old.110 This paper only investigates persons over 18 years old and therefore the 
means element will be carefully examined. When it comes to the ‘purposes’ element, this paper 
focuses on ‘sexual exploitation’ as one of the components. In order to interpret ‘sexual 
exploitation’, a brief explanation of the word ‘exploitation’ is given down below.   
 
In conclusion, trafficking often takes place when a person is being displaced from one place to 
another, which can involve both a transnational element and it can appear at a national level.111 
Regularly, this is performed by an organised group or by an individual and it has to be done 
with exploitative purposes. If any of the means stated above have been used, it is irrelevant 
whether the victim has consented to the practice or not.112 This is based on the fact that the 
consent is not of relevance if it is established that the offender has used deception, coercion or 
one of the other prohibited means for exploitative purpose.113 In other words, consent cannot 
be used as a defence.114   
 
3.1.1 Definitions of THB in national legislation  
 
In Sweden, the criminalisation of THB is to be found in Chapter 4, Section 1 (a) Criminal Code 
(CC):   
  

A person who, in cases other than those referred to in Section 1, by:  
1. unlawful coercion; 
2. deception; 
3. exploitation of another person’s vulnerable situation that severely restricts that 

                                                
106 David McClean, Transnational Organized Crime: A Commentary on the UN Convention and its Protocols 
(Oxford University Press 2007) 323.   
107 United Nations Security Council Counter-Terrorism Committee Executive Directorate (CTED) Identifying 
and Exploring the Nexus between Human Trafficking, Terrorism, and Terrorism Financing, 11.  
108 Legislative guide (n 104).  
109 ibid, 269.  
110 Anne Gallagher, The International Law of Human Rights (Cambridge University Press 2013) 31.   
111 Council of Europe Explanatory Report on the Convention on Action against Trafficking in Human Beings 
(2005) CETS 197, 16.V.2005 (Explanatory Report) 2.   
112 Palermo Protocol art (3) (b).   
113 David McClean (n 106) 328.   
114 Legislative guide (n 104) 270.   
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person’s alternatives; or 
4. other such improper means that severely restrict another person’s alternatives, 

recruits, transports, transfers, harbours or receives a person in order for that 
person to be exploited for sexual purposes, the removal of organs, military service, 
forced labour or some other activity in a situation that involves distress for that 
person is guilty of trafficking in human beings […] (Act 2018:601).115 

  
In Bosnia Herzegovina the criminalisation of THB is to be found in article 186 of the 
State CC which reads as follows:   
  

Whoever, by use of force or threat of use of force or other forms of coercion, 
abduction, fraud or deception, abuse of power or influence or a position of 
vulnerability, or by giving or receiving payments or other benefits to achieve the 
consent of a person having control over another person, recruits, transfers, harbours 
or receives a person for the purpose of exploitation of that person in a country in 
which that person does not have residence or citizenship, shall be punished by 
imprisonment for a term of at least five years. […] Exploitation, for the purpose of 
paragraph 1 of this [a]rticle, means: prostitution of another person or other forms of 
sexual exploitation, forced labour or services, slavery or practices similar to slavery, 
servitude or the removal of body parts or another type of exploitation116   

  
In the Netherlands the criminalisation of THB is to be found in article 273f of the CC 
and the relevant parts read as follows:   
  

1. Any person who: with the intention of exploiting another person or removing his 
or her organs, recruits, transports, transfers, accommodates or shelters that other 
person, including the exchange or transfer of control over that person, by means of 
duress, violence or another hostile act, or the threat of violence or other hostile act, 
or by means of extortion, fraud, deception or he abuse of a position of vulnerability, 
or by means of giving or receiving of payments or benefits in order to obtain the 
consent of a person having control over other person; recruits, transports, transfers, 
accommodates or shelters that other person, including the exchange or transfer of 
control over that person, with the intention of exploiting that other person or 
removing his or her organs […] shall be guilty of trafficking in human beings and 
such liable to a term of imprisonment not exceeding twelve years or a fifth category 
fine. […]   
  
2. Exploitation shall include, at minimum, the exploitation of the prostitution of 
others or other forms of sexual exploitation, forces or compulsory labour or services, 
including begging, slavery or practices comparable to slavery or servitude or the 
exploitation of criminal activities”. […]   
  
6. A position of vulnerability includes a situation in which a person has no real or 
acceptable alternative but to submit to the abuse involved.117 

                                                
115 Preliminary, unofficial translation. 
116 Group of Experts on Action Against Trafficking in Human Beings (GRETA) Report concerning the 
implementation of the Council of Europe Convention on Action against Trafficking in Human Beings by Bosnia 
and Herzegovina Second Evaluation Round (Adopted on 31 March 2017, published on 17 July 2017) GRETA 
(2017)15, 30.   
117 Group of Experts on Action Against Trafficking in Human Beings (GRETA) Report concerning the 
implementation of the Council of Europe Convention on Action against Trafficking in Human Beings by the 
Netherlands First evaluation round (Adopted 21 March, Published 18 June 2014) GRETA 2014(10), 20.   
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4 Definition of Deception  
 
As opposed to the ‘acts’ elements stated in article 3 Palermo Protocol, the word deception as a 
‘means’ element is not defined, as the concept itself is relatively clear. Deception is the means 
by which the action has been taken. For instance, the perpetrator can recruit the victim by 
deception. In many cases it reflects the situation where a person is promised work other than 
the perpetrator intends to give them. For instance, giving a person the wrong idea about 
something, with the intent of completing the purpose, will amount to deception under the 
Palermo Protocol. The word deception has not been subject to much discussion and as a 
consequence it is hard to state the seriousness or extent of the word in order for it to constitute 
a ‘means’ of THB. That could lead to more discretion for the interpretations due to the absence 
of clarification.118 Nevertheless, deception is one of the more frequently used means by the 
offender, and most often it does not lead the victim to believe that he/she will be exploited, 
instead, he/she think they will be given an attractive job.119 However, a broader definition of 
the notion has been found in UNODC Model Law on THB: 
 

(f) ‘Deception’ shall mean any conduct that is intended to deceive a person;  
or  
‘Deception’ shall mean any deception by words or by conduct [as to fact or as to 
law], [as to]:  
(i) The nature of work or services to be provided;  
(ii) The conditions of work;  
(iii) The extent to which the person will be free to leave his or her place of residence; 
or  
(iv) Other circumstances involving exploitation of the person. 

 
In the ‘commentary’ provided for in UNODC Model Law on THB, ‘deception’ can include (1) 
“the nature of the work or services that the trafficked person will engage in” (for instance the 
victim was promised to work as domestic worker but instead forced to work as a prostitute), (2) 
“the conditions under which the person will be forced to perform this work or services” (for 
instance the victim is promised a work with ‘good working conditions’ such as average 
payment, average working hours, normal working conditions and ends up with the opposite of 
‘good working conditions’ and is deprived of his or her identity documents, has no freedom of 
movement and/or is threatened with punishments if he or she tries to escape), or both. 120   
 
This notion of deception seems quite broad and is used as one of the means by which the 
perpetrator might purpose to sexually exploit the victim. Therefore, it could be helpful to give 
an example of a definition of deception in the context of sexual exploitation. The closest to 
deception in the context of sexual exploitation is found in Australian law where the offence is 
defined as “deceptive recruiting for sexual services” and it reads as follows: 
 

(1) A person who, with the intention of inducing another person to enter into an 
engagement to provide sexual services, deceives that other person about:  
(a) the fact that the engagement will involve the provision of sexual services; or  
(aa) the nature of sexual services to be provided (for example, whether those services 
will require the person to have unprotected sex); or  

                                                
118 Anne Gallagher The International Law of Human Rights (Cambridge University Press 2013) 31-32.   
119 Council of Europe Explanatory Report on the Convention on Action against Trafficking in Human Beings 
(2005) CETS 197, 16.V.2005 (Explanatory Report) 15. 	  
120 UNODC Model Law on Trafficking in Persons (5 August 2009) V.09-81990 (E) (UNODC Model Law) 11-13. 
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(b) the extent to which the person will be free to leave the place or area where the 
person provides sexual services; or  
(c) the extent to which the person will be free to cease providing sexual services; or  
(d) the extent to which the person will be free to leave his or her place of residence; 
or  
(da) if there is or will be a debt owed or claimed to be owed by the person in 
connection with the engagement—the quantum, or the existence, of the debt owed 
or claimed to be owed; or  
(e) the fact that the engagement will involve exploitation, debt bondage or the 
confiscation of the person’s travel or identity documents; is guilty of an offence. 
(Source: Australia, Criminal Code Act 1995, chapter 8/270, section 270.7)  
 

In sum, deception means to lure someone into believing something desirable is waiting. Rather 
they could face debts and exploitation upon arrival to the destination where the offender 
possibly has taken them. Deception in regard to sexual services seems to reflect when the 
service is performed without the perpetrator having clarified that the victim is to perform sexual 
acts, or that the nature of the sexual service is other than expected, or the victim will have 
restricted freedom to leave while performing the sexual act. There is still uncertainty as to the 
seriousness and extent of deception required in order to establish the situation as a means of 
trafficking under the Palermo Protocol. Therefore, an examination of various States practice is 
conducted below, in order to broaden the view of the word deception and how different states 
have interpreted them in their national laws and in their case law.   
 
4.1 State practice  
 
4.1.1 Bosnia Herzegovina  
 
In Bosnia Herzegovina, there was a judgment examining deception as one of the means under 
the Palermo Protocol. The case mirrored a situation where an art teacher offered painting classes 
to the victim. The teacher offered the painting classes free of charge and promised the victim 
references in order for her to be able to attend art academy. However, when the victim attended 
the classes, the teacher would sexually assault the victim by touching her breasts and asking her 
to take of her clothes so that he could take photos of her naked body. The teacher was accused 
of deception amounting to a ‘means’ THB. 121   
 
4.1.2 The Netherlands  
 
In a case in the Netherlands122, the Court of appeal gave a clear meaning for the interpretation 
of deception. It concerned a young woman being a prostitute and hopelessly in love with the 
suspect who made her give him the money she earned in prostitution. At the same time as he 
had another relationship with another woman, when he had promised a joint future with the 
victim. The Court considered this to be deception under Dutch THB provision. The facts of this 
case are more carefully explained under ‘definition of a position of vulnerability’ since the 
Court considered the case to amount to ‘abuse of a position of vulnerability’ as well.  
 

                                                
121 Court of BiH 11 September 2009 No. Kz-76/08. Found in OSCE, ‘A case law compendium in trafficking in 
human beings’ (2015) (OSCE Case Law), 40.    
122 Amsterdam Court of Appeal 30 September 2011 LJN: BT6850 (Judo). Found in National Rapporteur 
Mensenhandel Trafficking in Human Beings: Case law on trafficking in human beings 2009-2012 An analysis 
(BNRM 2012), 61.  
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4.1.3 Sweden  
 
With regards to Sweden’s interpretation of the word deception, the preparatory work reflects 
the legislator’s object and purpose, therefore, one has to turn to the preparatory work.123 
Deception means giving to someone an incorrect perception about something. In the 
preparatory work, one is directed to look into chapter 9 (1) Swedish Criminal Code (CC) which 
defines the term deception.124 In chapter 9 (1)125 the term is defined as  
 

If a person by deception induces someone to commit or omit to commit some act 
which involves gain for the accused and loss for the deceived or someone represented 
by the latter imprisonment for at most two years shall be imposed for fraud.”(Law 
1986:123)126  

  
For instance, when the perpetrator has promised the victim payment for work, without having 
the intention to actually pay, it could be a matter of deception within chapter 9 (1) Swedish 
CC.127 Another example could be when the perpetrator, through misleading guidance, has 
succeeded to recruit the victim and gained power and control over the victim’s free and real 
will.128  
 
A recent Swedish case129 concerned the issue of THB and it presented the following facts: the 
accused had in different ways encouraged and in improper ways economically exploited that 
the victim had performed casual sexual relations for money. The victim had come to Sweden 
knowing she would prostitute in return for money. However, the victim was not aware of the 
extent of the sexual acts she would perform. The Court of first instance referred to the 
preparatory work on deception and concluded that deception includes communicating an 
incorrect information about something, e.g. regarding the conditions of the employment.  The 
Court of first instance concluded that the victim had been exposed to deception as a ‘means’ 
under THB. 130 In another Swedish case131 concerning ‘deception’ and ‘abuse of a position of 
vulnerability’, the victim was familiar with the fact that he or she would come to Sweden in 
order to perform prostitution. The facts of the case presented that the victim and the accused 
had also come to an agreement concerning the division of the payment. But the victim did not 
receive equal division of the payment and this was supported by police evidence. For that 
reason, the Court held that the accused did not intend to pay the victim the money according to 
the agreement and by that the victim had been mislead by the accused regarding his or her 
financial conditions for the prostitution, which amounted to deception.132 

                                                
123 SOU 2016:70 Ett starkt straffrättsligt skydd mot människohandel och annat utnyttjande av utsatta personer. 
124 Proposition 2017/18:123 Det straffrättsliga skyddet mot människohandel och människoexploatering, 21. 
125 Chapter 9 (1) Swedish Criminal Code.  
126 The term deception means the same as the penal provision on trafficking in human beings, giving someone an 
incorrect opinion and in addition occurs inter alia in the penalty clause on fraud in Chapter 9; para 1, 59. This is 
a non-official translation, published by the Ministry of Justice, it is to be found at 
<https://www.government.se/contentassets/5315d27076c942019828d6c36521696e/swedish-penal-code.pdf> 
Accessed 10 may 2019.  
127 Prop. 2017/18:123, 36. Non-official translation. 
128 ibid, 24. Non-official translation.  
129 Svea Court of Appeal 14 April 2017 B 1057-16. 
130 ibid.  
131 Skåne and Blekinge Court of Appeal 5 April 2014 B 3356-13. 
132 ibid 5-6.  
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5 Definition of Abuse of a Position of Vulnerability  
 
Abuse of a position of vulnerability is identified as one of the means through which individuals 
can, for example, be recruited for the purpose of exploitation. It has been stated that the term 
‘abuse of a vulnerable position’ was added to the Palermo Protocol in order to ensure that 
complex versions of coercion would still fall within the scope of THB.133   
 
The Palermo Protocol lacks a clear definition of the meaning of the word. The notion is not 
used in other conventions and due to its unique nature, there have been different definitions of 
it along with discretion for States how to interpret. The travaux préparatoires have stated that 
during the drafting of the Palermo Protocol the exact meaning of the word was debated. A 
definition that has been made from travaux préparatoires and probably the most common 
definition is that ‘abuse of a position of vulnerability’ includes a situation where “[…] the 
person concerned has no real or acceptable alternative but to submit to the abuse involved.”134 
This was the final definition ended up in the travaux préparatoires. Consequently, in order to 
define the component, it has to be proven whether (1) there was a position of vulnerability, and, 
if so, (2) whether the suspect (knowingly) abused the position to secure the ‘act’ element of the 
offence. Looking into both the situation of the perpetrator and the victim would be necessary in 
order to establish the situation as abuse of a position of vulnerability. There has been a wide 
variation among States with regards to how this mean is to be interpreted, which is reflected 
later on.135 
 
In recent years, there have been attempts on the international level to develop the notion and 
include elements such as the “abuse of an individual’s precarious financial, psychological, and 
social situation as well as on linguistic, physical, and social isolation”136. The UNODC Model 
Law suggested a broader definition of ‘abuse of a position of vulnerability’ than the one ended 
up in travaux préparatoires, it suggested governments consider adopting another definition of 
‘abuse of a position of vulnerability’ that would lead to better protection of the victim, as it 
would possibly be easier to prove the intent of the offender and would not require an inquiry 
into the state of mind of the victim. Simply, the offender’s awareness of the vulnerable position 
of the victim and his intention to take advantage of that position would be sufficient. Such a 
possible definition would be the following: 
 

[a]buse of a position of vulnerability shall mean taking advantage of the vulnerable 
position a person is placed in as a result of…   
  

(i) Having entered the country illegally without proper documentation  
(ii) Pregnancy or any physical or mental disease or disability of the person, including 

addiction to the use of any substance; or   

                                                
133 Amsterdam Court of Appeal 30 September 2011 LJN: BT6850 (Judo). Found in National Rapporteur 
Mensenhandel Trafficking in Human Beings: Case law on trafficking in human beings 2009-2012 An analysis 
(BNRM 2012), 60.  
134 Interpretative notes for the official records (travaux préparatoires) of the negotiation of the United Nations 
Convention against Transnational Organized Crime and the Protocols thereto (A/55/383/Add.1), para 63.	
135 Luuk B Esser and Corinne E Dettmeijer-Vermeulen The Prominent Role of National Judges in Interpreting 
the International Definition of Human Trafficking (Report published by the Dutch National Rapporteur on 
Trafficking in Human Beings and Sexual Violence against Children (2016)). 
136 UNODC Issue Paper Abuse of a position of vulnerability and other “means” within the definition of 
trafficking in persons (April 2013) (Issue Paper 2013), 15-16. 
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(iii) Reduced capacity to form judgments by virtue of being a child, illness, infirmity or 
a physical or mental disability; or  
(iv) Promises or giving sums of money or other advantages to those having 

authority over a person; or  
(v) Being a precarious situation from the standpoint of social survival; or   

(vi) Other relevant factors.137   

In other words, if the victim is in any of the above standing situations that would in itself be 
sufficient amounting to a position of vulnerability. This is contrasted with the interpretative 
notes for the official records (travaux préparatoires)138 which instead regulates an examination 
of the victim’s belief to be in a situation where its alternative is severely restricted. As it reads 
in para 63: “abuse of a position of vulnerability should indicate that the reference to the abuse 
of a position of vulnerability is understood to refer to any situation in which the person involved 
has no real and acceptable alternative but to submit to the abuse involved.” This definition 
focuses more of the victim’s belief and require he or she to perceive himself/herself to be in a 
situation where one has to submit to the abuse involved, while the UNODC Model Law 
suggested a definition that not requires that. 
 
When it comes to more regional definitions of the term, a definition has been made by the 
Explanatory Report to the European Trafficking Convention: 
   

the vulnerability may be of any kind, whether physical, psychological, emotional, 
family-related, social or economic. The situation might, for example, involve 
insecurity or illegality of the victim’s immigration status, economic dependence or 
fragile health. In short, the situation can be any state of hardship in which a human 
being is impelled to accept being exploited. Persons abusing such a situation 
flagrantly infringe human rights and violate human dignity and integrity, which no 
one can validly renounce.139  

 
In the EU Trafficking Directive the notion has been described (identically as in the travaux 
préparatoires): “A position of vulnerability means a situation in which the person concerned 
has no real or acceptable alternative but to submit to the abuse involved.”140 This definition is 
outlined within the EU Trafficking Directive which is contrary to the European Trafficking 
Convention and the Palermo Protocol where the definition only exists within the preparatory 
works respectively.  
 
As one can see from the abovementioned definitions, the notion of abuse of a vulnerable 
position tends to be broad and could lead to complications for the legislature and interpreter. 
Therefore, one needs to look at State practice of how various States have interpreted the 
component.   
 
5.1 State practice  
 
5.1.1 Bosnia Herzegovina  
 

                                                
137 UNODC Model Law on Trafficking in Persons (5 August 2009) V.09-81990 (E) (UNODC Model Law) 9-10.   
138 Interpretative notes for the official records (travaux préparatoires) (n 134) para 63.	
139 Explanatory Report para 83.   
140 EU Trafficking Directive art 2 (2).  
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A few examples of when the Court has established abuse of a position of vulnerability as a 
means of THB in cases in Bosnia Herzegovina are outlined below.  
 
In the judgment of the Appellate Panel of the Court of BiH No. X-KŽ-06/181141, abuse of a 
position of vulnerability was explained as a situation where the two offenders used fraud and 
deception and tricked the injured parties into coming to Bosnia Herzegovina. They promised a 
work permit and employment in motels. Among that, the victim was promised the arrangement 
of asylum along with a permanent legitimate stay in Bosnia Herzegovina. The Court stated that 
they had “abused their position as employers and taken advantage of their subordinate position 
of their employees”.142 
 
In Court of BiH No. S1 3 К005873 11 KžK,143 the Court stated that the offender “took 
advantage […] of juvenile […] and her inadequate mental development to be capable of 
understanding the importance of her actions, especially the meaning of her decision to enter 
into sexual relations with other persons.” The offender was accused of having abused a position 
of vulnerability. In that same case, the Court held that while the offender asked the injured party 
to meet her friends, as he was going to reward her for it, he also abused the situation. 
Furthermore, the Court reiterated that the offender in this case had used the same methods to 
entice individuals into prostitution, by choosing girls that were especially vulnerable due to 
their lack of money, young age and, incautious attitude towards entering into sexual relations 
for money.144 
 
In other cases, the court has found that the accused were aware of the difficult situation in which 
the female persons were in. Some of them had young children, in some cases, seriously ill 
children, and were unable to support and treat those children on their own, which the accused 
knowingly took advantage of and abused their situation to recruit them for the purpose of 
prostitution, with the intent of earning gain for themselves.”145  
 
5.1.2 The Netherlands  
 
When it comes to Dutch case law the following has been stated when it comes to the 
interpretation of abuse of a position of vulnerability. Abuse of a vulnerable position is one of 
the means146 within article 273f (1) (1) and paragraph 6 CC (the national criminal code of the 
Netherlands) includes a definition of the notion. It is an identical definition as the one outlined 
in travaux préparatoires and the definition outlined in the EU Directive on Human Trafficking:  
“a situation in which a person has no real or acceptable alternative but to submit to the abuse.147 
                                                
141 the Appellate Panel of the Court of BiH 21 April 2009 No. X-KŽ-06/181. Found in OSCE, ‘A case law 
compendium in trafficking in human beings’ (2015) 33. 
142 OSCE Case Law (n 141) 34-36.  
143 Court of BiH 27 October 2011 No. S1 3 К005873 11 KžK. OSCE Case Law (n 141) 34-36. 
144 OSCE Case Law (n 141) 34-36.  
145 ibid.   
146 Almelo District Court 30 March 2012, LJN: BW0448 differs in this sense. NRM (n 133). The Court found 
that the suspect had approached the named persons to work as prostitutes, brought them into contact with client 
through his escort service, made his home available for prostitution and kept their earnings. The Court found that 
no means of coercion were used. The means of coercion specified in the indictment mainly encompassed abuse 
of a vulnerable position consisting of the fact that the persons had no residence permit, were living illegally in 
the country, were engaged in an asylum procedure and did not know the language or the customs. These all seem 
to be verifiable circumstances since the persons were named. The Court did not give any further reasons for its 
finding that no means of coercion were used. 
147 NRM (n 133), 60. Such an explanation should preferably be included in the explanatory memorandum, since 
the article also contains no definitions of other means of coercion. Furthermore, the term ‘vulnerable position’ 



	 22	

The Directive for Sentence Recommendations on THB of the Public Prosecution Service serve 
a list of criteria that could possibly influence the penalty imposed to abuse of a position of 
vulnerability. Such criteria could be: intellectual disability, trauma sustained, non-existence of 
legal residence, debt problems or lack of possibility of return to the country of origin.148  
  
It is essential to point out, that the Dutch parliamentary reports most often refer to the meaning 
of “misuse of authority arising from the actual state of affairs”. However, the reports point out 
the similarity between the above mentioned words and ‘abuse of a position of vulnerability’. 
They emphasise that the two overlap in many cases,149 therefore, the interpretation of “misuse 
of authority arising from the actual state of affairs” will be considered the same as the 
interpretation of ‘abuse of a position of vulnerability’, for the purposes of this paper.   
 
Abuse of a position of vulnerability have appeared in almost all Dutch cases; hence it plays an 
essential role in criminalising the offence of THB.150 During the discussion of the national 
definition of human trafficking in Netherlands, the legislators purpose seemed to have been to 
provide extensive protection against every form of force or compulsion in the sex industry. 
Therefore, the legislator´s have in past times, discussed to involve terms as indebtedness, drug 
addiction, not possessing documentation and lack of personal financial recourse. In a Supreme 
Court judgment in the Netherlands, the Court ruled151 that in order to establish an abuse of the 
position of vulnerability, the intent of the accused plays a vital role. This was in order to 
establish whether the intent of the accused was to abuse the vulnerable position or not. The part 
playing a vital role when it comes to this has been the initiative of the perpetrator in the 
recruitment process of the victim. How the initiative has played this active role in order to 
establish abuse of a position of vulnerability is explained below. The case concerned a few 
Chinese begging the employer for a work at a restaurant. Later on, the working conditions 
changed from the ones established in the beginning of the employment. The first instance and 
the Appellate Court had the same reasoning with regards to abuse of a position of vulnerability. 
“[A]buse of a vulnerable position requires a certain initiative and positive action on the part of 
the perpetrator, whereby the weaker or vulnerable position of the victims is consciously 
abused.” However, that judgment was contrasted with the Supreme Court’s judgment. The 
Supreme Court ruled that in order to establish an abuse of a position of vulnerability, it is not a 
prerequisite for the perpetrator to have taken the initiative.152 The Supreme Court reasoned that:  
 

[...] adequate proof of ‘abuse’ has been submitted when it is established that the 
perpetrator must have been aware of the relevant factual circumstances of the person 
concerned from which the position of dominance arose or may be presumed to have 
arisen, in the sense that these circumstances gave cause to the perpetrator’s 

                                                
has already been fleshed out in quite some detail in the case law in the Netherlands and therefore there is no 
uncertainty about its interpretation by the Court.  
148 Group of Experts on Action Against Trafficking in Human Beings (GRETA) Report concerning the 
implementation of the Council of Europe Convention on Action against Trafficking in Human Beings by the 
Netherlands second evaluation round (Adopted 13 July 2018, published 19 October 2018) GRETA(2018)19, 39.  
149 Relationship with abuse of power: Abuse of a position of vulnerability is seen to overlap with abuse of 
power/authority. In the Chinese Restaurant Case, for example, the victims’ vulnerable position gave rise to the 
perpetrator’s position of power. The Court did not distinguish between the two means, simply emphasizing the 
perpetrator’s “conditional intent” [to exploit]. 
150 NRM (n 133) 71.  
151 Supreme Court 27 October 2009, LJN: B17097; BI7099 (Chinese Restaurant Case). NRM (n 133).	  
152 Issue Paper 2013 (n 136) 34.  
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conditional intent. The same is applicable to situations in which the victim is in a 
vulnerable position as referred to in the provision.153 

 
What can be seen here is that the Appellate Court only focused on the initiative of the accused 
and his active role in the process of recruitment, whereas the Supreme Court determined that 
there was a lower threshold to establish abuse of a position of vulnerability.154 Consequently, 
in this case interpretation of the term vulnerable position was broad. The accusation could be 
made to the suspect, without establishing whether his intention was to abuse a position of 
vulnerability, as long as the perpetrator must have been aware that the circumstances could lead 
to ‘abuse of a position of vulnerability’. 
 
In Dutch parliamentary documents,155 the legislature has pointed to the fact that persons who 
are in vulnerable situations could be persons from other countries, drug addicts, young people, 
persons who have debts because they had to pay for the journey to the Netherlands themselves 
or persons who do not have a passport, or whose visa has expired or who do not have financial 
resources of their own. 156  Furthermore, it has been shown in case law, that a person’s illegal 
residence in the country could constitute a vulnerable position.157   
  
In another case158, the Amsterdam Court of Appeal gave an interpretation of the notion of 
“authority arising from the actual state of affairs” (which frequently overlaps with the notion of 
abuse of a position of vulnerability). The injured party was in love with the offender and allowed 
him to take the money she earned for their future together. Among other things, she was alone 
in the Netherlands, with no friends and family and offender was 14 years older than the injured 
party. That created a situation where the offender had ‘authority arising from the actual state of 
affairs’ over the injured party. He abused the situation she was in as alone in the country with 
no family and friends, by getting her to surrender money to him. Thus there was abuse of a 
position of vulnerability. Moreover, the Court considered it unlikely that the offender, in any 
event, would not have been aware of his state of affair when he had a relationship with another 
woman at the same time.159   
  
In another case160, the Court found the component ‘vulnerable position’ to apply to a situation 
where a women had an alcohol addiction, as the Court considered this addiction to have 
contributed to a position she was in (prostitution). Furthermore, the Court considered the 
alcohol addiction together with the fact that the women had a relationship together with the 
suspect in question, to make it more difficult for her to make her free and independent choices 
regarding prostitution.161 
 

                                                
153 There is, according to the Court, already a presumption of abuse at such time as the offender is aware of the 
factual circumstances that create the vulnerable position.  
154 Luuk B Esser and Corinne E Dettmeijer-Vermeulen The Prominent Role of National Judges in Interpreting 
the International Definition of Human Trafficking (Report published by the Dutch National Rapporteur on 
Trafficking in Human Beings and Sexual Violence against Children (2016)).		
155 NRM (n 133), 79.  
156 Parliamentary Documents II 1988/89, 21 027, no.5, p.3.   
157 See, for example, Supreme Court 5 February 2002, LJN: AD5235. The Supreme Court reiterated the criterion 
in Supreme Court 27 October 2009, LJN: BI7097; BI7099 (Chinese restaurant case).  
158 Amsterdam Court of Appeal 30 September 2011, LJN: BT6850 (Judo) NRM (n 133) 61.  
159 ibid.  
160 Zwolle-Lelystad District Court 27 March 2012, LJN: BX2627; BX2628. NRM (n 133) 62.   
161 NRM (n 133) 59-62.  
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Lastly, another case concerned five victims, whereas one of the adults functioned at a 
significantly lower level of intelligence. Due to that, the Court found the victim to be in a 
position of vulnerability. However, the abuse of a position of vulnerability could not be 
established based on the facts that it had not be shown that the suspect knew that the victim 
functioned at a very low level. Therefore, there was no awareness of the victim’s vulnerable 
position.162 
 
5.1.3 Sweden 
 
Abuse of a position of vulnerability has in Sweden been defined as situations where the 
perpetrator takes advantage of the victim being in a position of dependence on him or her e.g. 
as a result of financial debt or employment or obedience.163 Other examples that the preparatory 
work gives are situations where the perpetrator exploits that the victim is living under severe 
economic conditions, has immigrated, feels helpless (“befinner sig i vanmakt”), suffering from 
intellectual disabilities or any illness, or is addicted to drugs.164  
 
This definition has brought a significant limitation as it presupposes that the victim’s alternative 
has been severely restricted.165 In other words, the purpose of this term has been to mark  that 
the circumstances must have been as such nature that the victim is left no real or acceptable 
choice than to submit to the abuse involved. 166 Due to this, the burden of proof often seem to 
be laid on the victim, in order to demonstrate that she or he had in principle no real or acceptable 
choice. This was also established in a recent Swedish case (for facts see case Svea Court of 
Appeal, B 1057-16 (14 April 2017) above under the section 4.1.3). The Court reasoned with 
regard to abuse of a position of vulnerability that this means required the perpetrator to control 
the victim’s real and free will and in an overall assessment, the circumstances must have been 
of such nature as to give the victim no other choice than to submit to the abuse involved. 167  
 
The Court of first instance recognised that the victim was put in a vulnerable situation due to 
the victim being a young adult upon arrival to Sweden. The victim did not master the domestic 
language and had never before been abroad. In addition, the victim’s access to money had been 
limited. The Court further concluded that the victim had a strong emotional relationship with 
the accused and those relevant circumstances put the victim in a subordinate relationship. 
However, from the presented material, the victim would have had the possibility of contacting 
his or her family members along with free movement back and forth to the victim’s country of 
origin. The Court reasoned that the victim had been exposed to deception (as shown under 
section 4.1.3 above) and had been exploited in a reckless manner. However, the Court finally 
concluded that the circumstances had not been of such nature as the victim having no real or 
acceptable alternative but to submit to the abuse involved and thus the accused where held 
accountable for the alternative crime of gross procuring instead of THB.168 

                                                
162 The Hague District Court 17 February 2010, LJN: BL4279; BL4298. NRM (n 133).   
163 Prop 2017/18:123, 21. Non-official translation.  
164 ibid.		
165 see prop 2003/04:111 Ett utvidgat straffansvar för människohandel, 59 and prop 2001/02:124 Straffansvaret 
för människohandel, 35. 
166 This provision was introduced on July 1, 2018. See SOU 2016:70 Ett starkt straffrättsligt skydd mot 
människohandel och annat utnyttjande av utsatta personer, 46. Prop. 2017/18:123, 13. See also Prop 
2017/18:123, 21 and Prop 2009/10:152, 60 Non-official translations. 
167 Svea Court of Appeal 14 April 2017 B 1057-16. 
168 Svea Court of Appeal 14 April 2017 B 1057-16. 



	 25	

 
In another Swedish case, the Court reasoned that the victim was in a vulnerable position in 
relation to the accused and that the accused had abused this position. This was partly due to the 
victim having travelled to Sweden where he or she had no connections and was unfamiliar with 
the native language, in addition the victim lack money. By that, he or she was put in a vulnerable 
situation.169 Through the measures used by the accused, he or she had such influence over the 
victim resulting the victim having severely limited options to affect his or her situation. Abuse 
of a position of vulnerability has also been proven when the victim has a large debt to the 
accused.170 
 
One could say there is a higher threshold for the component in Sweden than in the Netherlands. 
In Sweden, it must be the matter of a person having in principle no other choice but to submit 
to the abuse involved. The same applies when it comes to exploitation for sexual purposes 
distinct to that the offender then could be sentenced for an alternative crime – gross procuring. 
171  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
169 Skåne and Blekinge Court of Appeal 5 April 2014 B 3356-13 6-7.  
170 Göta Court of Appeal 21 November 2017 B 3378-17. 
171 Polismyndigheten Rapport 2017 Människohandel för sexuella och andra ändamål (Polisen Nationella 
operative avdelningen 2018) 16. 
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6 Definition of Exploitation  
 
As stipulated in one of the UNODC’s issue papers,172 the concept of ‘exploitation’ can be 
divided into one technical and one normative meaning. The latter refers to the relationship 
between people, for instance: one person taking advantage of another for one’s own ends. The 
technical meaning reflects a situation where one is benefiting from a thing or situation. To sum 
up, one could state that exploitation refers to when a person is being linked to some weakness 
or vulnerability, so that a person gains control over another, and therefore another becomes the 
object for exploitation. 173 The concept of exploitation is not as such seen as unjust, which leads 
us to the conclusion that the exploitation needs to reflect some unethical means, e.g. taking 
unjust advantage of another. Consequently, the concept of what is unjust needs a definition. 
According to the issue paper on how to define exploitation, “[e]xploitation falls within the 
“purpose” under the definition of trafficking”. The purpose means that it must have been for 
the purpose of exploiting the victim when committing the material acts of the offence. Vital to 
point out is that the intent element (which refers to the purpose of the perpetrator when using 
one of the means in order to accomplish one of the acts) does not have to have occurred for the 
aim to be achieved.174 To clarify, the perpetrator might be able to recruit a person due to the 
vulnerable position the person was in. This excludes the exploitation component having 
occurred, as long as the exploitation was the purpose of the perpetrator when committing the 
‘act’ by which he used one of the ‘means’. Consequently, THB can occur before the victims 
have been exploited.175  
  
The Palermo Protocol does not define the term of ‘exploitation’ as such. Nevertheless, it does 
list a few examples of what exploitation may refer to. For instance, “[e]xploitation shall include, 
as a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, 
forced labour or services, slavery or practices similar to slavery, servitude or the removal of 
organs”.161 The words “at minimum”176 within the article 3 of the Palermo Protocol let us 
believe that one could go beyond the offences that are listed above, and still fall within the 
scope of exploitation.177 To conclude, it can be stated that the concept of exploitation tends to 
involve a situation where one person takes unfair advantage of another person, their 
vulnerability or their situation. However, the word is still subject to some ambiguity with 
regards to the edges, the scope of the word etc. and therefore it is up to states to determine. 178   
 
 

                                                
172 UNODC Issue Paper, The Concept of ‘Exploitation’ in Trafficking in Persons Protocol (2015) (Issue Paper 
on Exploitation).  
173 ibid 21.   
174 Anne Gallagher, The International Law of Human Rights (Cambridge University Press 2013) 31-33.   
175 Explanatory Report,16. 
161 Palermo Protocol art (3).  
176 At the negotiation process of the travaux préparatoires, all States parties would be required to criminalize 
trafficking for the purposes specified in the protocol. Two delegations wanted to ensure that the protocol would 
cover trafficking for other purposes, such as illegal adoption and trafficking in body organs. Furthermore, the 
words “at a minimum” will allow States parties to go beyond the offences listed in this definition in 
criminalizing. It was also intended to make it possible for the protocol to cover future forms of exploitation (i.e. 
forms of exploitation that were not yet known). 
177 United Nations Office on Drugs and Crime (UNODC) Issue Paper, The Concept of ’Exploitation’ in the 
Trafficking in Persons Protocol’ (2015) 24.   
178 United Nations Office on Drugs and Crime (UNODC) ’Issue Paper, The Concept of ’Exploitation’ in the 
Trafficking in Persons Protocol’ (2015) 39.   
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6.1 State practice  
 
6.1.1 Bosnia Herzegovina 
 
In a Bosnia Herzegovina judgment of 2014, the Court179 referred to exploitation thus “implies 
taking advantage of people under the circumstances and conditions contrary to the principle of 
respect for human dignity, physical or psychological integrity and health, which greatly 
conflicts the circumstances and conditions under which regular persons perform the same or 
similar activities or services.”180 
 
6.1.2 The Netherlands  
 
In the Chinese Restaurant Case (See section 5.1.2), the Supreme Court found that things to take 
into account while interpreting ‘exploitation’ (regardless of the precise form of exploitation) 
should contain the duration and nature of the work, (Dutch) minimum wages, the limitations it 
imposes upon the individual and the economic gain of the offender. The Court further 
concluded that it is not obligatory for all the factors to apply, as these relevant factors and the 
weight of them should be referred to the prevalent social standards in the Netherlands. 
Subsequently the factors must be weighed against each other. 181 The Court found exploitation 
in the prevailing case due to that the employees earned about half a Dutch minimum wage, they 
barely had any days off and they had to share bedrooms. 182  
 
In cases where the Court does not find an exploitation element the payment can play a vital 
role. For example, “Amsterdam District Court found that a 50:50 division between the […] 
victim and the alleged was not so unreasonable or disproportionate that it could conclude that 
there was abuse of a vulnerable position”183, as one of the means of THB.  
 
6.1.3 Sweden  
 
A prosecutor has explained184 exploitation as ‘gain’ on the part of the exploiter which is made 
possible through: “(i) putting a person in a situation that requires service to be provided; and 
(ii) failing to remunerate that person sufficiently.” It was further noted in a series of cases185 
that the frame of reference when it comes to determine whether the living standards and other 
criteria establish the exploitation element is the prevailing standards in Sweden. 186 
 
Regarding the nature of severity of exploitation in order to establish the element, one could be 
contemplative as to whether there is an existing threshold of severity required in Swedish law 
in order to establish the exploitation element. The level of severity is referring to the graver 

                                                
179 Appellate Court in Novi Sad No Kz. 1 2386/12 (29 January 2014). Found in OSCE, ‘A case law compendium 
in trafficking in human beings’ (2015) 41.  
180 ibid. 
181 Luuk B Esser and Corinne E Dettmeijer-Vermeulen (n 135).   
182 Den Bosch Court of Appeal 17 September 2010, LJN BN7215. A third suspect was convicted for human 
trafficking earlier that year: Den Bosch Court of Appeal 19 February 2010 LJN: BL5492. Found in National 
Rapporteur Mensenhandel Trafficking in Human Beings: Case law on trafficking in human beings 2009-2012 An 
analysis (BNRM 2012) 
183 Amsterdam District Court 9 September 2010 13-529076-09; 13-529076-09 (not published). NRM (n 182) 66. 
184 Issue Paper on Exploitation (n 172) 85.  
185 Series of cases involving foreign berry pickers. 
186 Issue Paper on Exploitation (n 172) 86.  
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sentence that might be expected for the perpetrator. Practitioners have confirmed that the type 
of exploitation might have an impact on the threshold required for exploitation and that a higher 
level of exploitation would be needed in labour cases.187 It has been established that the 
exploitation element has to be of such a serious nature as to warrant treatment as a crime, but 
also refers to the involved ‘means’ used to secure the ‘act’ element.188 When the ‘means’ are 
absent, a case might instead become one of gross procuring. 189 The practitioners in Sweden 
have been concluding that, irrespective of the means used, the exploitative intent consists of 
two aspects, putting a person in a position and gaining from it. 190 
 
In Sweden there was a case concerning begging in a human trafficking setting.191 The Court 
discussed the exploitation element and how to understand it. It referred to the preparatory 
work192 and stated that the purpose of exploitation must have existed prior to one of the means 
used in order to recruit, transport, harbour etc. someone. The exploitation does not have to have 
occurred, it could still constitute THB (for instance, by recruiting someone with the intent of to 
exploit them). The exploitation of human beings refers to the use of improper means and the 
expression of exploitation clarify that there is a matter of the perpetrator using and considering 
the victim as a commercial object (handelsvara). The Court considered the victim to have been 
subjected to trade since the accused had, by improper means used him for the purpose to earn 
money on the victim’s begging business. It was beyond doubt that the accused had conducted 
the business for profit since the victims barely received any payment. The Court in the child 
marriage case193, which is discussed under section 7.1.3 had the same explanation of the word 
exploitation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
187 ibid.  
188 Issue Paper on Exploitation (n 172) 91. A recent official report notes: “[…]it can be difficult to determine the 
extent to which a person may have been exploited and whether the exploitation is serious enough to be 
considered criminal under the trafficking legislation. In addition, victims are usually able to move about freely 
but are deprived of their liberty in subtler ways, for example by threats of reprisals or by being deprived of their 
passports or being indebted to the perpetrators. This makes it difficult to prove the power relationship that should 
exist between the perpetrator and the victim.” 
189 ibid 91-92.  
190 ibid.  
191 Göta Court of Appeal 21 November 2017 B 3378-17, 39.  
192 Prop. 2009/10:152 Förstärkt straffrättsligt skydd mot människohandel (Prop 2009/10:152) 21. 
193 Västra Sverige Court of Appeal 14 September 2012 B1689-12.  
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7 Sexual Exploitation  
 
The term sexual exploitation opens up for a more complex interpretation. Especially when it 
comes to adults, since most definitions of sexual exploitation would probably primarily cover 
children being exploited within prostitution. At the negotiation process it was once even decided 
to not state a definition of the term since it would be clear enough to include the notion of “at a 
minimum”.194 However, the drafting committee’s failure to provide guidance to the term could 
lead to a broad interpretation that could be basis of a range of practices. Such as adult 
prostitution and the possession, use, or production of pornography. Such a case was not sought 
for and such an interpretation could go against the intention of the drafters, due to the fact that 
the drafters had agreed upon that the definition should not include prostitution or pornography 
per se. After the concluded protocol, it can be stated that there are a few different definitions of 
sexual exploitation.195 However, the definition is still subject to confusion in many cases, 
allowing States to decide on the interpretation and is without prejudice of how States criminalise 
prostitution within their domestic laws. 196  This paper is solely considering sexual exploitation 
in the context of THB. In the event of ‘sexual exploitation’ of prostitution or other forms of 
sexual exploitation, it is only to be regarded within the context of THB and therefore it is 
regardless of how States have dealt with prostitution in their national laws.197 This is examined 
down below, with for instance, regards to the Netherlands which have not criminalised the 
practice of prostitution in their national legislation. 
 
In States where prostitution is a criminalised practice198, it may be more easily compared with 
sexual exploitation and therefore be regarded as THB.199 On the other hand, in States where 
prostitution is not criminalised, there might not be immediate evidence of the practice 
constituting sexual exploitation as intended in the Palermo Protocol. Nevertheless, in these 
States, potential trafficking-related exploitation must be linked with means such as deception 
or coercion in order to constitute the practice as trafficking. In other words, the use of “means” 
is crucial in order to distinguish trafficking from other practices such as prostitution.  
 
The UNODC Model Law has issued a proposed definition of the term sexual exploitation and 
it reads as follows: “Sexual exploitation shall mean the obtaining of financial or other benefits 
through the involvement of another person in prostitution, sexual servitude or other kinds of 
sexual services, including pornographic acts or the production of pornographic materials.”200  
 
                                                
194 Travaux Préparatoires for the Organised Crime Convention and Protocols, 342, note 14. It was proposed that 
the protection of human rights of trafficked persons should be explicitly included as a primary purpose in 
paragraph 1 of the protocol and that the phrase “sexual exploitation” should be deleted, as the term was subject 
to a wide range of divergent interpretations, according to whether all activities in the sex industry constituted 
“sexual exploitation” per se or whether only sex work under exploitative or slavery-like conditions could qualify 
as “sexual exploitation” (see A/AC.254/CRP.13).  
195 Anne Gallagher, The International Law of Human Rights (Cambridge University Press 2013) 38-39.   
196 Explanatory Report 16 para 87-88.  
197 Explanatory Report 16.   
198 There are different legal systems on the practice of prostitution. Some states have prohibited the practice and 
the clients are sentenced. Other States only criminalise the exploitation of prostitution. Prostitution of persons of 
full age is not punishable, and in other States, prostitution is not an offence but its exploitation is. For more, see 
Council of Europe, Action against trafficking in human beings for the purpose of sexual exploitation 
Recommendation No R (2000) 11 of the and Explanatory Report, 16. 
199 UNODC Issue Paper, The Concept of ‘Exploitation’ in Trafficking in Persons Protocol (2015) (Issue Paper 
on Exploitation), 107.   
200 Working Group on Trafficking in Persons Analysis of key concepts of the Trafficking in Persons Protocol 
(27-29 January 2010) CTOC/COP/WG.4/2010/2, 4.   
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The UN proposed term states: “any actual attempted abuse of a position of vulnerability, 
differential power, or trust, for sexual purposes, including, but not limited to, profiting 
monetarily, socially or politically from the sexual exploitation of another”. 
 
The following definition is found within the travaux préparatoires201: “sexual exploitation shall 
mean: (i) of an adult (forced) prostitution, sexual servitude or participation in the production of 
pornographic materials for which the person does not offer himself or herself with free and 
informed consent […]”.202 
 
In the Recommendation No. R (2000) 11 of the Committee of Ministers and Explanatory 
Memorandum trafficking in human beings for the purpose of sexual exploitation203 have been 
formulated as “the procurement by one or more natural or legal persons and/or the organisation 
of the exploitation and/or transport or migration – legal or illegal – of persons, even with their 
consent, for the purpose of their sexual exploitation, inter alia by means of coercion, in 
particular violence or threats, deceit, abuse of authority or of a position of vulnerability.”204 
 
Concluding that, the terms of exploitation of prostitution of others and sexual exploitation 
allows for States to adopt their own definitions of the Practice where the is ambiguity, for 
instance, the Palermo Protocol does not come with an obligation to criminalise the prostitution, 
thus the States decide whether they make prostitution a legal practice or not.205   
  
7.1 State practice   
 
7.1.1 Bosnia Herzegovina 
 
Bosnia Herzegovina case law demonstrates that sexual exploitation refers to for example both 
forceful and voluntary prostitution.206 In the judgment of the BiH, No.K-76/08207, the Court 
referred to sexual exploitation as “[…] a form of exploitation which, in addition to sexual 
exploitation of another person, also implies other forms of exploitation of another person for 
pornographic shows or production of pornographic material […]”. In the same case, but in the 
second instance judgment208, the Court found that “sexual exploitation exists […] when the 

                                                
201 travaux préparatoires, 321. In the Ad Hoc Committee on the elaboration of a convention against transnational 
crime, ninth session, formulated sexual exploitation in the same way as the travaux préparatoires, see 
A/AC.254/4/Add.3/Rev6, 3-4.   
202 Issue Paper on Exploitation (n 199) 29.   
203 Council of Europe ‘Explanatory Report on the Convention on Action against Trafficking in Human Being’s 
(2005) CETS No 197, 16 V 2005. 
204 Recommendation No R (2000) 11 (n 188) and Explanatory Report, 79. 
205 UNODC Model Law on Trafficking in Persons (5 August 2009) V.09-81990 (E) (UNODC Model Law), 13-
14.  
206 Voluntary prostitution as a form of sexual exploitation in the context of the criminal offence of trafficking in 
human beings exist in all cases in which the victims agreed to engage in prostitution, but did not agree to 
restriction of the freedom if movement or prevention from keeping their full earnings to themselves. In addition, 
voluntary prostitution as a form of sexual exploitation exists in the situation when the victim agreed to all the 
requirements of the perpetrator and co-operated with the perpetrator by giving him or her half of the earnings, 
arranging encounters with clients, etc., because the consent of a victim to intentional exploitation is irrelevant for 
confirming the existence of this criminal offence, (Article 186, Paragraph 9, CC BiH), non-official translation 
found in ‘A case law compendium in trafficking in human beings’ (2015) 40 n 11.  
207 Court of BiH 11 September 2009 No K-76/08 (first instance judgment in the case of J.J.) Found in OSCE 
Case Law (n 206), 40.  
208 No. Kz-61/09 9 March 2010 found in OSCE Case Law (n 206) 40. 
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perpetrator exploits the victim for the purpose of satisfying his own sexual desires”209 However, 
there has been some distinct opinions with regards to that statement. In a case210, a few years 
later, the Court reiterated the purpose of sexual exploitation as stated in article 3 Palermo 
Protocol, and came to the conclusion that “the motive of sexual exploitation, in the context of 
criminal offence of trafficking in human beings, is the […] exploitation of prostitution, rather 
than satisfying the needs of the perpetrator of the criminal offence […].” In Bosnia Herzegovina 
and among many other States, prostitution seem to be the most common form of sexual 
exploitation. An example of where the Court ruled that the case amounted to prostitution as part 
of sexual exploitation was in the judgment of BiH, No. K-71/05211, where the Court held that 
“The perpetrator let […] the girls take care of their [prostitution] business themselves”, 
however, both victims feared the perpetrator as they held a clear subordinate relationship with 
him. The girls were required to hand him more and more money and their daily “profit” 
therefore reduced. “The [perpetrator] was not actively involved in finding the clients, sine he 
delegated that role to the injured parties. However, he was confident that the girls would act as 
instructed [due to his] position of superiority and because of the victim’s fear of him.” 
 
Another example212 that amounted to sexual exploitation was a situation were the victim would 
have between one and five clients a day. The payment went to the accused party and her share 
of the money was given to her in a corridor. In some cases, she did not get any money since the 
clients excused himself with having no money. Furthermore, the victim was not aware of how 
much the perpetrator charged for the services she provided, when she asked a client, he claimed 
to have paid 51 £ and forced her to stay in his room for three to four hours. 213  
 
In Bosnia Herzegovina case law, there have been a correlation between the criminal offence of 
THB for the purpose of sexual exploitation and other criminal offences that encompass the 
exploitation of a victim. In particular there is the entice of prostitution.214 The crucial part 
differentiating the two criminal offences from each other seem to be the existence of 
exploitation. To demonstrate, the Court concluded in a case215  that “the [perpetrator] was found 
guilty of the criminal offence of enticement to prostitution instead of the criminal offence of 
THB, because the testimonies of the injured parties clearly suggested that the accused did not 
restrict the victim’s freedom of movement, since the locations the criminal offences were 
committed were in luxury hotels where the injured parties had freely gone in and out of, having 
enjoyed full freedom of movement. In addition, some of the injured parties “[…] where clearly 
instructed by the accused to not tolerate violence or similar treatment, adding that they were 
instructed to call the accused if the client refused to pay or started abusing them physically. 
[…]” “[T]he Court concluded that the accused provided protection to the injured parties, which 
is [the essential element of] prostitution”. It was then in the opinion of the Court that the 
perpetrator “organised prostitution for the injured parties, in the most comfortable manner, 
                                                
209 However, the victim here was a juvenile, subjected to a range of sexual abuse acts such as using sexual 
devices which was not consistent with the kind of sexual devices used by the consenting partners in sexual 
relationship, the sexual acts was recorded and the perpetrator played pornographic films during their sexual 
intercourse.  Furthermore, the perpetrator used different medication to keep the juvenile A.K. submissive and 
ensure she would continue to tolerate his sexual exploitation. However, this is a clear case of sexual exploitation. 
Found in OSCE Case Law (n 206) 40.   
210 Appellate Court in Kragujevac 27 February 2012 No. Kz.1-243/11. Found in OSCE Case Law (n 206) 40.  
211 Court of BiH 25 April 2006 No. K-71/05 in OSCE Case Law (n 206) 41.  
212 Court of BiH 15 February 2007 No. KzK-1/07 in OSCE Case Law (n 206) 42.  
213 ibid. 
214 ibid 43.  
215 In the opinion of the Appellate Court in Novi Sad, expressed in the Decision No Kz 1 2386/12 (29 January 
2014) which annulled the judgment of the Higher Court in Novi Sad, No K. 2017/11 (9 April 2012) in OSCE 
Case Law (n 206) 44.  
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providing protection for the [victims].” Concluding that case, the perpetrator was not accused 
of THB due to the above mentioned and due to the facts that the “accused lack the element of 
exploitation.” 216 
 
7.1.2 The Netherlands  
 
Sexual exploitation might take another direction when it comes to convictions of the crime in 
the Netherlands. This is due to the facts that it seems to be prostitution that makes a vast majority 
of sexual exploitation in both Bosnia Herzegovina and Sweden. Prostitution is a legal 
occupation in the Netherlands and consequently there will not be as many cases of prostitution 
amounting to THB as in the other countries examined.217 Three elements seem to play a crucial 
role in these cases; choice, consent and causality.218 A few examples are described below. If 
the victim would be subject to exploitation after she had been engaged in prostitution should 
not be an obstacle for conviction.219 Same applies when the victim already was engaged in 
prostitution and then her free choice absented. The cases brought before Court concerning THB 
in the Netherlands, quite frequently involve a victim who were already working with 
prostitution when she became subject to a possible THB case.220 When the Court finds that 
there is an absence of the exploitation element, the payment often has a crucial role to play. For 
instance, “Amsterdam District Court found that a 50:50 divisions between the […] victim and 
the alleged was not so unreasonable or disproportionate that it could conclude that there was 
abuse of a vulnerable position”221, as one of the means of THB.222 The consent and free choice 
is frequently stressed in cases and even when the cases are involving juveniles, the Court seem 
to reason that the free choice to work in prostitution is normal. This was however the case in 
Leeuwarden Court of Appeal223, where the case concerned a 15-year old girl who was “induced 
to make herself available for prostitution and kept in prostitution by a man who was […] older”. 
The Court found that this case did not amount to THB whereas “[t]here is […] a lot of 
                                                
216 Higher Court in Novi Sad, presented in judgment No K.193/11 of (18 November 2011) confirmed by the 
judgment of the Appellate Court in Novi Sad No Kz I 247/12 (14 March 2012) in OSCE Case Law (n 206) 45.  
217 The assumption that legalised prostitution amount to more human trafficking has been disputed among 
scholars. See National Rapporteur on Trafficking in Human Beings and Sexual Violence against Children Does 
legalised prostitution generate more human trafficking?.  
218 National Rapporteur Mensenhandel Trafficking in Human Beings: Case law on trafficking in human beings 
2009-2012 An analysis (BNRM 2012) (Case law on trafficking in human beings) 65.  
219 Arnhem Court of Appeal 3 September 2007 21-001088-07 (not published), confirmed in Supreme Court 8 
September 2009, LJN: BJ3537: “Even if it is true that [victim 3] had previously worked in prostitution, that is no 
obstacle to a conviction, since the fact that a person has worked in prostitution does not mean that this person 
will in future want to work in prostitution, always and under any conditions. Such a person can also subsequently 
be induced (by deception etc.) to start working (again) in prostitution.” NRM (n 218) 66.  
220 Amsterdam District Court 9 March 2010 13-529038-09 (not published), in which the Court found that “after 
all, they were already working in prostitution”. Utrecht District Court 14 July 2010 LJN: BN5110 “It should, 
however, be noted that the suspect did not introduce B. H. and T. to prostitution. Both women already worked in 
prostitution even before they met the suspect.” It is unclear why the Court made this remark. See also 
Amsterdam District Court 1 November 2011 13-693005-11 (not published) and Amsterdam Court of Appeal 26 
October 2011 LJN: BU4222, in which the Court of appeal, in the grounds for sentencing, found that the victims 
worked in prostitution and had to surrender half of their income. “This in no way justifies the offences that have 
been declared proven, but colours the background against which the sentencing should take place.” On 
sentencing, see §6.3. Found in Case law on trafficking in human beings (n 218) 66.  
221 Amsterdam District Court 9 September 2010 13-529076-09; 13-529076-09 (not published). Found NRM (n 
218) 66. 
222 However, the Court has made different outcomes in other similar cases. See, for example, Amsterdam Court 
of Appeal 26 October 2011 LJN: BU4222: “That the suspect also intended to exploit the complainants is, in any 
case, apparent from the fact that the complainants had to surrender half of their earnings from prostitution to the 
suspects and/or their fellow suspects, while there was no proportionate effort in return.” NRM (n 218).  
223 Leeuwarden Court of Appeal 8 February 2011 LJN: BP3606. (NRM n 218).  
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uncertainty about the role played by the suspect in the process that cause victim to end up in 
prostitution.” However, it could not be established how much influence he had over her, 
subsequently, no criminal charges was brought against him and the Court acquitted the 
defendant.224  
 
In the Netherlands, the legislature and the Supreme Court have interpreted a situation of sexual 
exploitation as “if the circumstances of the individual’s situation are not the same as those 
normally experienced by an articulate prostitute in The Netherlands”.225 Concluding that, the 
lack of freedom and the nature of the work performed is essential in determining sexual 
exploitation and sexual exploitation has been referred to as an infringement of physical 
integrity, consequently, there is an interference of the physical integrity when the sexual 
services are not provided out of free will.226 
 
7.1.3 Sweden  
 
In order for the perpetrator to carry criminal liability for carrying out the means with the purpose 
to sexually exploit the victim, the means carried out by the perpetrator requires the primary aim 
of exploiting the victim for sexual purposes. However, it is not necessary that this have taken 
place for the crime to be considered complete.227  
 
Sexual exploitation should relate to the victim being subjected to sexual offences or being 
exploited for casual sexual relations which relates to prostitution. Improper use of the victim 
refers to the participation in the production of pornographic products or the participation in a 
pornographic performance.228 Additionally, sexual exploitation could be the matter of other 
intended kinds of sexual exploitation as for instance, to be induced to perform at a sex club229, 
being subjected to criminal offences230 or to participate in a pornographic film231 or other forms 
of pornography.232 
 
The government of Sweden direct one to look into the more serious sexual offences as stated 
within chapter 6 Swedish CC.233 They include rape and as in paragraph 1, sexual coercion as in 
paragraph 2, sexual exploitation as in paragraph 3, sexual assault as in paragraph 4 […].234 
When it comes to the exploitation of another person for casual sexual relations, i.e. prostitution, 
it refers to the situation where the perpetrator receives payments or other benefits of the person’s 
involvement within prostitution. Consequently, a situation where someone buys a sexual 
service is not seen as enough to meet the requirement of sexual exploitation.235 
 

                                                
224 The Court of appeal set aside the judgment of Groningen District Court 19 June 2008 18-670528-07 (not 
published) and acquitted the defendant. NRM ( n 218).  
225 See Supreme Court 5 February 2002 LJN: AD5235, where reference is made to the explanatory memorandum 
to the bill that introduced Art. 250ter (old) DCC. Art. 250ter (old) and Art. 250a (old) DCC are precursors of the 
current Art. 273f DCC. NRM (n 218) 27.  
226 NRM (n 218).  
227 Prop 2009/10:152, 60.  
228 ibid. 
229 ibid, 9.  
230 ibid. Or 2001/02:124, 27. 
231 ibid, 9. 
232 Prop 2001/02:124, 9. See also Prop 2001/02:124, 12 for pornography. Non-official translation.  
233 Prop 2009/10:152, 27. Or 2001/02:124, 27.  
234 Swedish Criminal Code Chapter 6 Paragraph 1, 2, 3 and 4.  
235 Prop 2001/02:124, 27. 



	 34	

The term ‘sexual purposes’ appears in the Swedish legislation and its parameters can seem 
ambiguous. Prostitution in Sweden could be considered as various degrees of exploitation since 
it is a criminal offence to purchase sexual services. Therefore, the practice of prostitution could 
be enough for a case of trafficking for sexual purposes (if the ‘act’ and ‘means’ element have 
been established). In cases where the ‘act’ and ‘means’ elements are absent, the case is possibly 
going to fall under gross procuring, as mentioned above. 
 
In 2012 there was a case236 in Sweden concerning a possible child marriage falling within the 
scope of THB. The Court established that under certain conditions, a person who use means in 
connection with child marriages may also be guilty of THB. The requirements for that is to 
prove that all the elements provided for in THB are fulfilled. The case was about the victim 
being under 15 when he or she was flying to Sweden with his or her father and sibling. The 
father had stated that they wanted the victim to marry the son or daughter of the receiving family 
in Sweden. However, the son or daughter of the receiving family was functioning on a mentally 
disabled level. It let us to believe that he or she could not get married in another way than an 
arranged marriage and since the dad had received money for his child. The victim and the 
disabled person became pregnant and therefore the Court could determine that they have had 
sexual intercourse with each other. The big question, in order to get this case to fall within the 
scope of the human trafficking criminalisation was the age of the victim. If the victim would 
have been under 15 when the sexual intercourse had taken place, the case could have amounted 
to rape under Chapter 6 para 1 Swedish criminal code and thus fall within the ambit of ‘sexual 
exploitation’ as one of the purposes required in order to constitute THB. The Court referred to 
the most recent preparatory work on sexual exploitation and concluded that the victim must 
have been subjected to sexual offences or being exploited for casual sexual relations, e.g. 
prostitution. Continuously, they referred to the use of improper ‘means’ to get the victim to 
participate in the production of pornographic material or participation in pornographic 
performance. The Court concluded that the case did not include any event of prostitution, 
instead there is a question of arranged marriage, but that the purpose of the parents of the 
disabled person could not shown to have been such as to exploit the victim for sexual offences. 
Furthermore, due to the facts that the victim had changed his or her story during the trial, thus 
his or her facts did not seem trustworthy. The Court of Appeal therefore concluded that it could 
not been proved that the victim and the disabled person had sex before the victim being an adult. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
236 Västra Sverige Court of Appeal 14 September 2012 B1689-12. 	
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8 Searching for Common Interpretation 
 
8.1 Deception  
 
Deception has taken quite the uniform direction with regard to its interpretation in State 
practice. There is a clear and consistent jurisprudence that deception must be asserted as ‘giving 
to someone an incorrect perception about something that results in gain for the perpetrator’. 
This mutual recognition has however taken various appearances in the three countries 
examined. In Bosnia, the situation reflected giving to someone an incorrect perception about 
the nature of work. In the Netherlands the situation reflected giving to someone an incorrect 
perception about the ‘loving’ relationship the victim was in, since the perpetrator had another 
relationship alongside and gave the victim wrong expectations. In Sweden the situation 
reflected giving to someone an incorrect perception about to what extent a sexual service was 
to be performed and perceived the victim with false information regarding the division of 
payment for the performed service.  
 
Common for the three selective States is that the word deception has oftentimes been interpreted 
together with ‘abuse of a position of vulnerability as ‘means’.237 This might seem a bit 
controversial since it goes against the intention of the interpretation of the drafters of the 
Palermo Protocol since it is clear from the Palermo Protocol that only one of the ‘means’ are 
required for a conviction of THB. However, Bosnia Herzegovina, Sweden and the Netherlands 
have in its vast majority of cases concerning THB, included both ‘deception’ and ‘abuse of a 
position of vulnerability’ as ‘means’ falling within the scope of the Palermo Protocol. An 
alternative solution for this was found within the modification of the new Swedish THB law. 
The new law238 includes a more clarified version of the fact that a conviction of THB only 
requires one of the ‘means’ used in order to constitute trafficking, along with the facts that the 
drafter inserted the word ‘that severely restricts that person’s alternatives’ behind the ‘abuse of 
a position of vulnerability’ component but not after the ‘deception’ component. Here is to 
demonstrate: “A person who, in cases other than those referred to in Section 1, by: […]  
2. deception;  
3. exploitation of another person’s vulnerable situation that severely restricts that person’s 
alternatives […].” 
 
Perhaps this was essential in order to distinguish some key concepts and hopefully the State 
practice will take another turn from now one, with the possible outcome of convicting someone 
solely for deception as one of the ‘means’ of THB.239 
 
As to the international definition this investigation shows that deception in its vast majority of 
cases concern work related issues. For instance, the nature of the work, the limitation of freedom 
it has resulted upon the victim, a lesser payment than the one determined when entered work 
and so forth. This might be problematic that the examples given of what deception relates to, 
have been work conditions and might therefore be more difficult to apply to other forms of 
exploitation that do not involve work conditions, such as organ trafficking. Concerning 
deception in relation to sexual services instead of work related issued, such situations could 

                                                
237 Worth to note is that an examination of all cases of the three States has not been done. This is just conclusions 
from the selective case law that has been examined in the present paper.  
238 The new law has not any cases yet.  
239 SOU 2016:70 (n 166). 
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include when the victim may not have been aware that he or she was to engage in sexual 
intercourse, the nature of the sexual service, if she or he was given the opportunity to abort the 
act, the victim having large debts and so forth. Perhaps, it is necessary to include a similar 
provision of deception at the international level. 
 
Concluding that, the investigation clearly shows the difficulty in stating the extent of the word 
in order for it to constitute as one of the means in THB. That could in turn lead to a discretion 
for the interpreter of how to put this in practice. Which it evidently has, since the view has 
shown unanimity at some points. 
 
8.2 Abuse of a Position of Vulnerability  
 
The part of ‘Abuse of a position of vulnerability’ where there is a complete consensus on the 
interpretation by the three countries is when a person has ‘no real or acceptable choice than to 
submit to the abuse involve’. This definition has influenced in both the international and 
national definition. However, it is not included within the Palermo Protocol or the EU 
Trafficking Convention, except in the travaux préparatoires respectively. Nevertheless, the 
definition of the term is included within the 2011 EU Trafficking Directive and provides an 
identical definition. In Bosnia and Sweden, the term is not included within their criminal codes 
respectively, as is distinct to the Netherlands which has its definition within their national THB 
provision. It has emerged that the purpose of including such a term within the Palermo Protocol 
was to include situations of complex versions of coercion. That gives us guidance that the 
interpretation might include various situation but the situation must be quite severe since it is 
compared with complex versions of coercion. It has been difficult to draw any general 
conclusions from this, however, to provide some examples of what has been considered as a 
vulnerable position on an international level the following list is provided: physical, 
psychological, emotional, family-related, social, economic, immigration, fragile health.  
 
Bosnia has within their case law included: a ‘higher position’ taking advantage of someone in 
a ‘subordinate position’, young age, incautious attitude towards entering sexual relations for 
money, people in poor living standards, having young or seriously ill children into their 
definition of vulnerable position. The Netherlands have included, in their case law: trauma 
sustained, lack of legal residence, lack of possibility to return to its county of origin, the 
intention and awareness of the perpetrator, subordinate relationships. In Sweden the concepts 
seem to be lesser and considering its case law, the examples provided for are: taking advantage 
of the fact that the victim is in a position of dependence on him/her, e.g. obedience or 
employment, being helplessness (befinner sig i vanmakt), illness, severe economic conditions.  
 
To draw conclusions from that, it seems that abuse of a vulnerable position has a clear definition 
which has been accepted by the three State parties and even internationally. The part of abuse 
of a position of vulnerability where there seem to be complete consensus on the interpretation 
by the three countries is when a person has low financial income, is young, intellectual 
disability, persons having debt problems, person coming from another country whereas they 
have no friends, family or is familiar with the language of the new country, drug addiction, 
immigrating/illegal residence. 
 
However, perhaps by looking at the bigger picture ‘abuse of a position of vulnerability’ 
indicates a high threshold and demand upon the victim’s belief. This could lead to more 
difficulty in sentencing the accused and puts a focus on the victim’s belief instead of the 
perpetrators intention. Perhaps States could include a definition similar to the one UNODC 
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Model Law suggested, that possibly would cover situations where the victim might have other 
actual options than to submit to the abuse involved.240 
 
8.3 Exploitation  
 
There is no definition of exploitation in the travaux préparatoires or the explanatory reports, but 
an international recognition of the notion has been mirroring situations where one person takes 
unfair advantage of another, the vulnerability or a situation. This would primarily be done for 
one’s own ends or for the purpose of benefiting from a thing or situation.  
 
In Bosnia it has implies taking advantage of people under the circumstances and conditions 
contrary to the principle of respect for human dignity physical or psychological integrity and 
health, which greatly conflicts the circumstances and conditions under which regular persons 
perform the same or similar activities or services. In the Netherlands, the work conditions seem 
to be crucial, as the duration or nature of work, minimum wages, the limitation it imposes upon 
the individual, the economic gain of the offender. When the Court does not find exploitation 
element at first sight, the payment seems to play a role, for instance, has there been a 
disproportionate payment to the victim. In Sweden exploitation means gain on the part of the 
exploiter which made it possibly through putting a person in a situation that requires service to 
be provided; and failing to remunerate that person sufficiently. The purpose of exploitation 
must have existed prior to one of the means used. Using improper means and considering the 
victim as an object of trade.  
 
The existing or non existing consensus on exploitation is quite difficult to determine. The 
Netherlands seems to focus on work conditions while Sweden has chosen to focus on taking 
advantage of another and considering the victim as an object of trade. Lastly, Bosnia 
Herzegovina’s interpretation appears to be similar to the international one –taking unfair 
advantage (that goes against the respect of human dignity, physical or psychological integrity 
and health) of someone.  
 
8.4 Sexual Exploitation  
 
The main findings when trying to clarify the definition of sexual exploitation has been that it 
often refers to obtaining financial or other benefits from prostitution. However, the unanimous 
recognition is not clear. Results so far has demonstrated that in countries like Netherlands 
(where prostitution is a lawful practice), the ‘mean’ used to secure the ‘act’ is decisive. In 
Bosnia there have been some contradictory judgments where the Court has in a case stated that 
‘sexual exploitation can include both forcefully and voluntary prostitution’ as long as the 
perpetrator exploits the victim for the purpose of satisfying his own needs. This judgment was 
contrasted with another one stating that the motive of sexual exploitation is the exploitation of 
prostitution rather than satisfying the needs of the perpetrator of the criminal offences. 
Additionally, ‘sexual exploitation’ has been evidenced when the victim is not provided any 
money and sexual exploitation has not been asserted in cases where the perpetrator has provided 
the victims with protection, because then there has been a lack of the exploitation element.  
 

                                                
240 Prop 2017/18:123, (n 124) 43. 
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The question is whether the Netherlands allowing prostitution as a lawful business has any 
impact on the definition of sexual exploitation. This is not yet known241, but to date, ‘choice, 
consent and causality’ are likely three important components in addressing that question. Cases 
where the Court has addressed sexual exploitation, the outcome has been that “if the 
circumstances of the individual’s situation are not the same as those normally experienced by 
an articulate prostitute in the Netherlands” it could fall within the scope of sexual exploitation. 
 
In Sweden, ‘sexual exploitation’ includes sexual offences, being exploited for casual sexual 
relations which relates to prostitution, the participation in the production of pornographic 
performance, being induced to perform at a sex club and the more severe sexual offences stated 
within chapter 6, Swedish CC (para 1 rape, para 2 sexual coercion and para 3 sexual 
exploitation). The exploitation element need to be of such severe nature as to warrant a crime. 
In Sweden prostitution is included as sexual exploitation when the perpetrator receives payment 
or other benefits of the person’s involvement within prostitution and when the victim receives 
no or very little payment.  
 
There seem to be a uniform practice among the three States when it comes to sexual exploitation 
on the parts on prostitution where the perpetrator obtains financial or other benefit through it. 
This refer not to any payment but a disproportionate payment. For instance, in the Netherlands, 
the Court considered a 50:50 division of the payment to not be disproportionate and therefore 
no THB conviction. Any payment divisions of the Swedish and Bosnia Herzegovina have not 
found but it seems to reflect the situation where a victim receives no or very little payment. 
 
The international consensus on sexual exploitation appears to be profiting monetarily from 
exploiting another. The UN has also provided for socially or politically intentions to be 
included. The travaux préparatoires determine sexual exploitation as forced prostitution, sexual 
servitude or participation in the production of pornographic materials. 
 
8.5 Common State Practice, an expression for subsequent practice?  
 
Based on the research presented in this paper, subsequent practice could possibly reflect the 
practice of States. In order for such material to be considered, ‘some’ State parties must have 
acted through their concordant practice with a certain regularity and consistency to establish a 
behavioural pattern. This indicates that there is a requirement of more than one single act. 
However, the overview still proves lack of clarity in how many acts required in order to 
constitute subsequent practice. The main indication that has been discovered is that it most 
certainly requires a ‘sequence of acts’. This seems to constitute requirements for the State 
practice to be “particularly broad-based, settled and qualified form of collective practice.” 
Seeing from the WTO Appellate Body case law, this seem to have been their approach. 
However, this demand that the practice need to be “concordant, common and consistent” is not 
functioning as a minimum threshold for the State practice to be considered as subsequent 
practice. Rather it affects the interpretative value of the subsequent practice. In other words, 
the value will differ depending on the extent to which the subsequent practice is concordant, 
common and consistent. Concluding that, State practice may be relevant as subsequent practice 
under the VCLT, especially the parts where the States seem to have agreed upon a common 
recognition of a definition. However, the value can be limited and not of as important value as 
if all the parties had agreed to the definition. Therefore, there is enough evidence to conclude 

                                                
241 The situation remains disputed among scholars, see NVM, ‘Does legalised prostitution generate more human 
trafficking?’ (n 217).  
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that ‘concordant, common and consistent’ State practice does not ascertain the minimum 
threshold for applying subsequent practice of the VCLT. Rather it functions as an indication as 
to the circumstances under which subsequent practice would have more or less value as 
authentic means of interpretation.  
 
The acts made by the States are clearly regarding the purpose of realising its treaty obligation, 
since the State parties are bound to follow Palermo Protocol and they are trying to realise those 
obligations through providing for a similar definition within their domestic legislation. 
Furthermore, the definition of human trafficking as laid down in the international context, 
leaves room for interpretation of its individual components. That gives the domestic courts a 
major role in the realisation of human trafficking criminalisation. That is another argument for 
the influential important role the national Court posses under the interpretation process. In many 
cases, the open definition is transposed into national legislation, without further clarification. 
That brings both advantages and disadvantages in the sense that it could, (in the light of legal 
certainty) be problematic. On the other hand, it invites national courts to define its precise 
meaning. Based on the research presented in this paper, the international THB definition leaves 
discretion, requiring domestic courts to engage in interpretation. Notwithstanding the facts that 
national courts are bound to follow the international legislation and the interpretative value 
might weigh less. 

As seen from the present investigation the States have a common interpretation of deception as 
‘giving to someone an incorrect perception about something that results in gain for the 
perpetrator’. The States have a common interpretation on abuse of a position of vulnerability 
when it comes to the following situations: a person having low financial income and/or debt 
problems, is young, intellectual disability, immigrating, illegal residence, drug addiction or 
persons coming from another country and consequently they are not familiar with the language 
and have no friends or family. Furthermore, the UNODC Model Law provided for a possible 
definition which focused on the perpetrator instead of the victim. Sweden, the Netherlands and 
Bosnia Herzegovina require the victim to prove that he or she has been in a situation where the 
person had no real or acceptable alternative but to submit to the abuse involved. Consequently, 
this require a demand upon the victim to prove that he or she was in such a situation. Whereas 
the UNODC Model Law suggested for a definition which did not require the same. When it 
comes to exploitation and sexual exploitation, the division of payment has been decisive. In the 
Netherlands, the Court considered a 50:50 division not to be disproportionate. In Sweden and 
Bosnia no findings of the payment division have been found expect in cases where the victim 
has received no or very little payment he or she has been subject to exploitation. Lastly, the 
exploitation element requires to be of such severe nature as to warrant a crime and it has to 
restrict the victim’s free movement to some extent.  
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9 Conclusion 
 
Even though 19 years have passed since the drafting of Palermo Protocol, the international 
definition still causes ambiguity. This has been confirmed by many authors and organisations, 
addressing the complicated issue to the scope of the definition. There are obligations upon 
States to criminalise THB as provided for in article 3 of the Palermo Protocol. However, the 
definition seems to be quite flexible, enabling States to interpret the article in the ‘local 
contexts’ of their countries respectively. The practice of States has brought some clarity to the 
definition, hence, the State practice play an essential role in the interpretation of treaties. As 
seen from this paper most States have adopted an article similar to the international definition 
as laid down in the Palermo Protocol. Therefore, it is arguable that the national interpretations 
and how they define and adopt the provisions in practice could be very valuable in an 
international context, providing an extended understanding the human trafficking definition. 
The part where the States have found complete consensus could be regarded as subsequent 
practice under article 31 (3) (b). Notwithstanding the fact that it might not be of the same 
interpretative value as if it was the practice of all States. The parts of the State Practice where 
there is not complete consensus, if does not fall within subsequent practice as put out in article 
31 (3) (b) the VCLT and cannot be seen as authentic means of interpretation. They are instead 
qualified as unilateral practice, supplementary means of interpretation under article 32 of the 
VCLT.  
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