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Abstract  

 

The use of straps within institutional compulsory treatment can lead to injuries and in the worse 

scenario death. Therefore, this thesis aims to see whether the use of straps as compulsory 

treatment violates Article 3 ECHR, which sets out the prohibition of torture and inhuman, or 

degrading treatment or punishment. The ECtHR has stated in its case law in the following cases; 

Wiktorko v Poland; Bures v the Czech Republic; Julin v Estonia; and Tali v Estonia, that straps 

are used as a last resort when no less restrictive measures are possible. The Compulsory Mental 

Care Act in Sweden and the preparatory work have a similar definition. The alternative measure 

is a kind a physical contact between the staff and patient, where the staff holds the patient down 

until he/she has calmed down. The aim of this is to a have the patient and staff to create a 

relationship where they instead of violence talk with each other. When someone is strapped to 

a bed, there is no given time on how long the straps can be used. This is since the straps can 

only be applied as long as the patient is so aggressive that he/she risks to harm himself/herself 

and the security of others. This has been set out by the domestic laws of Sweden, the Swedish 

Justieombudsman (JO) and the ECtHR. CPT has stated that this put a high requirement on the 

Member States to have trained staff, in order to protect the individual against arbitrary decisions 

and unnecessary use of straps. 

In case Stanev v Bulgaria and case Bures v the Czech Republic, the Court has concluded that 

acts of officials who works within an institution for compulsory mental treatment should be 

seen as acts of the State. The Court in Stanev v Bulgaria also stated that being kept within a 

social care home, is the same thing as detention. This means that States can be held responsible 

for the acts happening within an institution for compulsory mental treatment, and thus a 

violation of Article 3 ECHR. Persons with psychological disorders was in case Plesó v Hungary 

concluded to be a particular vulnerable group, which means that the State must have very 

weighty reasons for their actions to be justified. As shown from the cases, the use of straps 

should never be used as a punishment and not used for more than necessary. The lack of 

financial resources and thus lack of trained staff can never justify the decision of keeping a 

patient in straps for more than necessary. The domestic laws of Sweden do not give patients a 

right to appeal a decision of the use of straps. The CPT thinks it is important that patients are 

given the possibility to appeal since it will hinder arbitrary decisions. Furthermore, the CPT has 

stated that the patients should be given time after the use of straps to talk to a professional about 

their feelings and treatment methods.  

Finally, it should be noted that the Convention is a living instrument, which means that the 

Court must interpret it under the present-day conditions. In doing so, the Court has found that 

torture as seen in case Selmouni v France are those acts of public officials which have intense 

mental and physical suffering on the person, reaches a level of cruelty and the aim of which is 

to get information or confession. As for inhuman and degrading treatment, the Court has found 

that inhuman treatment is those acts which reaches a minimum level of severity, are applied for 

hours at stretch and cause the person mental and physical sufferings. For degrading treatment 

to occur it is the person’s feeling of fear, and that the person is humiliated in his/her own eyes 

that must be established. The Court has thus concluded that the use of straps reaches the 

threshold for inhuman and degrading treatment and thus a violation of Article 3 ECHR, when 

the straps are applied for too long without a necessary and proportionate ground.  
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CAT- Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
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1. Introduction 

1.1 Background  
 

Imagine that you are in a position where your life is in control of another person. You have no 

possibility to refuse the compulsory treatment, because you are in a position where your life 

and others are at risk because of your behaviour and you have refused the voluntary treatment. 

In this situation you are strapped to a bed with no possibility to move as a last resort. Doctors 

might say that you will be released in a few hours. Yet, is it the truth that straps are used as a 

last resort, and that you will be released in a few hours?  

Uppdrag Granskning examined in their documentary named ‘Strapped (Fastspänd)’ a situation 

where a young man had been strapped to a bed for 42 hours in 2017.1 He had been strapped to 

the bed because he acted aggressively, was stressed and anxious, and he had delusions that the 

doctor and staff at the institution had raped him. Neither did he reply to any questions.2 

Therefore, as a last resort according to the doctor and nurses he had been strapped to the bed.3 

The doctor who had made the decision that he should be kept in straps for more than four hours 

had justified this since the patient had been aggressive, uncontrollable and still was at risk to 

harm himself. The examination done by the reporters shows that there were two doctors who 

had made the decision that the time-period the straps should be used was prolonged every fourth 

hour.4 Furthermore, it took fourteen hours before the patient got any food or water and after 24 

hours he was given anticoagulant medication.5 When the straps were removed after 42 hours, 

he could for the first time go to the bathroom and take a shower. Yet, just a couple of minutes 

later the staff found the patient unconscious in the bathroom and they could not save his life.6 

Another situation at the same institution occurred in 2015, where a man had been strapped for 

six days, with a few pauses. This man got a kidney injury, pneumonia, and embolism in his leg 

and was treated for one and half month at the hospital.7 

The reporters also interviewed persons who had been strapped, and one of the comments were; 

‘Being strapped to a bed is humiliating because you lay there in the bed with no possibility to 

move. Someone is in the room with you all the time. So, if you need to pee, you will have to 

pee yourself in front of the nurse. That is not okay’.8 Another comment from a woman who had 

experienced violence before said; ‘To be strapped is nothing else than torture’. She also said, ‘I 

am a human and I do not want to be subject to torture within mental care (own translation of 

själavård)’.9  

1.2 Purpose and legal question 

 

The purpose of this thesis is to investigate the use of straps as compulsory treatment in Sweden 

and how it is regulated. Furthermore, the thesis aims to see whether the use of straps as 

compulsory treatment falls within the scope of Article 3 of the European Convention on Human 

                                                           
1 Uppdrag Granskning ‘Fastspänd’ SVT 4 April 2018, at minute 18:22. 
2 ibid at minute 11:28. 
3 ibid at minute 13:00. 
4 ibid at minute 18:22. In total there had been 10 decisions that the patient should be kept in straps.  
5 ibid at minute 16:40. Anticoagulant medication is given since there is a risk that patient who lay down for too 

long will get embolism.  
6 ibid at minute 19:25. The examination showed that the patient died from pulmonary embolism, at minute 21:13. 
7 ibid at minute 21:42-22:05.  
8 ibid at minute 30:55.  
9 ibid at minute 54:31, 56:20 and 58:34.  
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Rights (hereinafter referred to as ECHR or the Convention).10 The ECHR entered into force in 

Sweden on the 3 of September 1953.11 In 1995 it was incorporated into Swedish law.12 This 

means that Sweden and all other Member States to the Convention have certain obligations 

under it.13 To come to a conclusion of whether the use of straps fall within the scope of Article 

3 of the ECHR, this thesis will examine the European Court of Human Rights’ (hereinafter 

referred to as ECtHR or the Court) view of what is concluded to be torture, inhuman or 

degrading treatment. The thesis will also examine reports from the European Committee for the 

Prevention of Torture and Inhuman or Degrading Treatment (hereinafter referred to as CPT or 

the Committee), where it has commented when and why or why not straps can be used. In doing 

so, the thesis will see whether the ECtHR has changed the threshold for torture, inhuman or 

degrading treatment.  

The legal question this thesis will answer is thus whether the use of straps as compulsory 

treatment falls within the scope of torture, inhuman or degrading treatment set out in Article 3 

of the ECHR.   

1.3 Method and Material  

 

This thesis will be based on the legal dogmatic method since it aims to investigate where the 

threshold for torture, inhuman and degrading treatment is. The legal dogmatic method is a 

method that examines the different legal sources in order to come to a conclusion of where the 

law is right now or how it is to be interpreted in a given context.14 The aim of the legal dogmatic 

method is to reconstruct or to find the solution on a legal issue by applying a legal source on 

the legal issue.15 

The sources that will be used in this thesis are what is concluded to be international law in the 

Statute of the International Court of Justice (ICJ Statute) Article 38. These sources are; 

international conventions; international custom; general principles of law; and judicial 

decisions and doctrines from the most highly qualified publicist from the nations.16 To be more 

specific the sources that will be used are both hard law and soft law. The difference between 

these two, are that hard law sources are those conventions and customs that are binding among 

parties or within a State.17 Soft law sources are; comments, reports, case law and preparatory 

works on the law and how it can be interpreted, but these are not legally binding on States.18 

The hard law sources that will be used are; the ECHR, the United Nation Convention on the 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (hereinafter 

referred to as CAT), The European Convention for the Prevention of Torture and Inhuman or 

Degrading Treatment or Punishment and the Vienna Convention on the Law of Treaties 

(hereinafter referred to as VCLT). In order to examine the situation of the use of straps as 

                                                           
10 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human 

Rights, as amended) (ECHR) Article 3. 
11 Council of Europe’s web-page ‘Chart of Signatures and Ratifications of Treaty 005’ 

<https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/signatures?p_auth=Tiy9s0AT> 

accessed 24 April 2019. 
12 Lag (1994:1219) om den europeiska konventionen angående skydd för de mänskliga rättigheterna och de 

grundläggande friheterna, entered into force 1 January 1995. 
13 European Convention on Human Rights (n 10) Article 1.  
14 Maria Nääv & Mauro Zamboni, Juridisk Metodlära (2nd edn, Studentlitteratur AB 2018) 26. 
15 ibid 21. 
16 Statute of the International Court of Justice (24 October 1945) Article 38.   
17 Daniel Moeckli, Sangeeta Shah & Sandesh Sivakumaran, International Human Rights law (2nd edn, OUP 2014) 

77 and 81.  
18 Jonathan Law, A Dictionary of Law (9 edn, OUP 2018) 204.  

https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/005/signatures?p_auth=Tiy9s0AT
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compulsory treatment in Sweden, the materials used will be the Compulsory Mental Care Act 

(1991:1128 (Lag om psykiatrisk tvångsvård)) and the Forensic Mental Care Act (1991:1129, 

(Lag om rättpsykiatrisk vård)).  

The soft law sources that will be examined in this thesis are case law from the ECtHR and 

reports of the CPT. Furthermore, the preparatory work behind the Compulsory Mental Care Act 

and the Forensic Mental Care Act will be used to examine the law-making officials’s ideas 

around straps, and how straps should be used are. A report from the Swedish Justitieombudsman 

(JO) will be examined to get a comment on the time-period of the use of straps. To get access 

to the documentary I had to create an account at the Swedish Media Database at the National 

Library of Sweden (Kungliga biblioteket) and they sent a DVD to Örebro University Library.19 

1.4 Delimitations 
 

Due to the limited scope of this bachelor thesis, some limitations have been done. First, the 

definition of torture is set out in Article 1 CAT.20 CAT will be used when it comes to the 

definition of torture, since the ECHR does not have a definition. Furthermore, the Court often 

refers to the definition in Article 1 CAT when it examines cases of torture, inhuman and 

degrading treatment. Other sources from the United Nations in the field of torture, inhuman or 

degrading treatment will not be examined, since this thesis aims to investigate whether the use 

of straps violates Article 3 of the ECHR.  

Furthermore, compulsory treatment will focus on when straps can be used and not when a 

patient is in compulsory treatment for alcohol or drug problems. Due to this, the Swedish law 

on the Care of Young Persons (special provisions) Act  and the Care of Abusers (special 

provisions) Act  will only be used to show that persons treated under these laws might face the 

use of straps, but when, where and how people get subject to the compulsory treatment under 

these laws will be left out. The thesis will briefly mention the rules around voluntary treatment, 

in order to show the reader where the line between voluntary and compulsory treatment is struck 

in Sweden. Since straps is given when a patient is subject to institutional compulsory treatment, 

the laws and circumstances that regulates non-institutional compulsory treatment will not be 

examined.  

1.5 Outline  
 

This thesis will be divided into seven chapters. Chapter two-four will start with a short 

introduction of what will be examined in the chapter. In the second chapter, the rules around 

compulsory treatment will be examined. It will give you as a reader an introduction to the 

compulsory treatment in Sweden and briefly mention the voluntary treatment. The chapter will 

then continue to examine when, why and for how long straps can be used. In the third chapter, 

case law from the ECtHR will be examined. The cases will focus on the threshold for torture, 

inhuman and degrading treatment. The aim of chapter three is to see where the line is struck 

and whether the use of straps falls within the scope of Article 3 ECHR. In the fourth chapter, 

reports from the CPT will be examined in order to notice the criticism against Sweden and other 

                                                           
19 Uppdrag Granskning (n 1). The documentary was published by SVT on the 4 April 2018, but because of 

copyright issues, it had been deleted before I started my thesis. Therefore, I had to create an account at the Swedish 

Media Database and tell them about my purpose with the thesis and in that way they could send me the 

documentary since it is background for my thesis and legal question. The Swedish Database allows students and 

professors to borrow books, videos etc if they need it for their studies.  
20 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 10 

December 1984, entered into force 26 June 1987) UNGA Res. 39/46 (CAT) Article 1.  
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countries who use straps as compulsory treatment. The aim is to see the Committee’s standpoint 

and its recommendations when it comes to the use of straps. Chapter five will examine what 

the alternative measures are. Chapter six will then analyse the materials and the author of this 

thesis will come with her own reflection on the materials used and the judgments of the Court. 

Chapter seven will summarize and present a conclusion of the legal question asked. 

1.6 Definitions 
 

Institutional care, forced restraints, medical restraints and physical restraints, the words used to 

describe a situation when a person is strapped to a bed in institutional compulsory treatment. 

Therefore, some clarification of the chosen definitions ‘institutional compulsory treatment’ and 

‘strap’ needs to be done. In the cases from the ECtHR, the word strap has been used, therefore, 

I prefer to use the word strap instead of forced or physical restraints. Therefore, the word strap 

will be used and refer to situations where a person is in institutional compulsory treatment and 

is a danger for herself/himself or another person’s security. The reason why I go with the 

definition compulsory treatment instead of institutional care is first that the domestic laws of 

Sweden are named Compulsory Mental Care Act and Forensic Mental Care Act. Compulsory 

is also a word that indicates that you have no choice. Institutional care is also used when a 

person gets treatment at a hospital, but it does not have to be against the person’s will. The word 

institutional compulsory treatment will be used to make it clearer that a patient is treated within 

a hospital or psychiatric hospital. As to the word treatment I prefer to use it as it is used by the 

Court in its cases which involves the use of straps. Since it is called treatment or punishment in 

Article 3 of the Convention, I think it is preferable to call it compulsory treatment to connect it 

to Article 3.  
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2. The System of Compulsory Treatment in Sweden 

2.1 Introduction  
 

This part of the thesis, as mentioned in chapter 1.5, will examine the use of straps as compulsory 

treatment in Sweden. It will give you as a reader a view of the difference between a situation 

where a person agrees to the care, and the situation when a person does not agree to the care 

and as a last resort might face the use of straps. Furthermore, this chapter aims to examine when, 

why and for how long straps can be used.  

2.2 Voluntary or Compulsory Treatment 
 

In Sweden the basic principle is that the patient must agree to the treatment. This is regulated 

in the Patient Act (2014:821 (Patientlagen)) Chapter 4 Paragraph 2.21 As follows from the same 

paragraph, the patient’s agreement is the general principle if nothing else follows from another 

rule. The confession can further be given in oral, written or in the way of his/her act shows that 

he or she has given his/her confession to the treatment.22 The patient is given information about 

the different treatments available and together with the doctor, the patient decide which 

treatment he/she wants to get.23 Treatment can be given in institutional care or non-institutional 

care.24 Institutional care means that you are treated at e.g. a hospital and you stay there. Non-

institutional care means that you are treated but you do not have to stay at the hospital.  

Compulsory treatment is regulated in; the Compulsory Mental Care Act (1991:1128 (Lag om 

psykiatrisk tvångsvård)); the Care of Abusers (special provisions) Act (1988:870, (Lag om vård 

av missbrukare i vissa fall)); the Forensic Mental Care Act (1991:1129, (Lag om rättpsykiatrisk 

tvångsvård)); and the Care of Young Persons (special provisions) Act (1990:52, (Lag om 

särskilda bestämmelser av vård av unga)). Compulsory Mental Care Act Paragraph 6 (a) and 

19; the Forensic Mental Care Act Paragraph 8; Paragraph 15 of the Care of Young Persons 

(special provisions) Act; and Paragraph 34 of the Care of Abusers (special provisions) Act 

includes provisions that allows someone to be strapped under special circumstances. These 

circumstances will be examined later in this thesis.  The purpose of the compulsory treatment 

is to support the individual to agree to treatment he or she needs and also to help the individual 

to get alcohol and drug-free.25 It is also important to note, that even though a patient is treated 

within compulsory treatment, the different treatment alternatives and when they should be used, 

should be taken by the doctor together with the patient if possible.26 

2.2.1 Compulsory Mental Care Act (1991:1128)  
 

The Compulsory Mental Care Act regulates situations where a person does not agree to the 

treatment. The requirements for Compulsory treatment are set out in Paragraph 3. In order for 

someone to be subject to compulsory treatment the person must have a severe psychological 

disorder, and because of his/her psychological standpoint and other circumstances has an 

                                                           
21 Patient Act (2014:821) Chapter 4 Paragraph 2.  
22 ibid; Proposition 2013/14:106 ‘Patient lag’ (6 March 2013) 57.  
23 Patient Act (n 21) Chapter 3 Paragraph 1 and Chapter 5 Paragraph 1 and 2.  
24 Health and Medical Act (2017:30, (Hälso och Sjukvårdslagen)) Chapter 2 Paragraph 4 and 5. 
25 Compulsory Mental Care Act (1991:1128) Paragraph 2; Care of Abusers (special provisions) Act (1988:870) 

Paragraph 1 and 3; Forensic Mental Care Act (1991:1129) Paragraph 2 (b); and the Care of Young Persons (special 

provisions) Act (1990:52) Paragraph 1.  When a child (a person under 18) is within compulsory treatment, special 

notice to the child’s best interest should be taken into account.  
26 Compulsory Mental Care Act (n 25) Paragraph 16 and 17.  
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unavoidable need for treatment 24 hours a day, so called institutional compulsory treatment. 

Under other circumstances the compulsory treatment can be given through non-institutional 

care.27  

The decision that someone should be subject to compulsory treatment under the Compulsory 

Mental Care Act is made by the Chief-doctor at a psychological institution.28 The decision 

cannot be taken without a doctor’s certificate that states that there is a severe concern about the 

patient’s possibility to take care of himself/herself and the only way to hinder that the patient 

harm himself/herself or other persons is through institutional compulsory treatment. The 

certificate should include an examination of the psychological disorder and the grounds for the 

compulsory treatment.29 The decision should further be made within 24 hours from the point 

when the patient attended the institution and the doctor who made the certificate cannot be the 

same doctor who makes the decision of institutional compulsory treatment.30 If the Chief-doctor 

after four weeks still thinks that compulsory treatment is necessary, he/she must apply to the 

Swedish Administrative Court before the time-period expires and ask it to make a decision. The 

application should include whether there is an issue of institutional or non-institutional 

compulsory treatment. In questions of institutional compulsory treatment, the application 

should include an examination of the grounds for continuing compulsory treatment at the 

institution and if the doctors have considered other treatments available. Lastly, the Chief-

doctor should also mention how the institution plan to help the patient during and after the 

institutional compulsory treatment.31 In accordance with Paragraph 8 of the Compulsory Mental 

Care Act, the Administrative Court should decide whether the institutional compulsory 

treatment should continue or not. If the Administrative Court finds that the compulsory 

treatment should continue, the compulsory treatment can continue for four months.32  

However, the Administrative Court can if the Chief-doctor has made an application and asked 

for the institutional compulsory treatment to continue, make a decision that will be valid for six 

months at a time in accordance with Paragraph 9 of the Compulsory Mental Care Act.33 This 

means that a person can be subject to institutional compulsory treatment for several years, since 

the time can prolonged every sixth month. When the institution waits for the Administrative 

Court to make a decision, the compulsory treatment can continue with reference to what was 

concluded in the last decision.34 Lastly, there can be a situation where a person goes through 

voluntary treatment, but because of changes the Chief-doctor can make a decision to move the 

patient to institutional compulsory treatment. For this to be in line with the law, the 

requirements set out in Paragraph 3 section 1 and 2 must be met and there must be severe 

reasons to believe that the patient will harm himself/herself or others.35 The decision for the 

compulsory treatment should be made by the Administrative Court in accordance with 

Paragraph 12 and 13 of the Compulsory Mental Care Act, and what is set out in Paragraph 7 

and 9 is also applicable when it comes to the time limit.36  

Paragraphs 27- 29 of the Compulsory Mental Care Act establish under which circumstances the 

institutional compulsory treatment will expire. This will be when there are no longer any 

                                                           
27 ibid Paragraph 3.  
28 ibid Paragraph 6 b section 2.  
29 ibid Paragraph 5.  
30 ibid Paragraph 6 b.  
31 ibid Paragraph 7.  
32 ibid Paragraph 8.  
33 ibid Paragraph 9. 
34 ibid Paragraph 10.   
35 ibid Paragraph 11.   
36 ibid Paragraph 12 and 13.  
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reasons for the compulsory treatment to continue. The Chief-doctor should then immediately 

make sure that the treatment stops.37 Furthermore, if the Chief-doctor does not fill in the 

application to the Administrative Court before the time expires, the compulsory treatment 

should stop.38 Lastly, there is a protection against arbitrary decisions since Paragraph 32 and 33  

allows the patient to appeal the decision of institutional compulsory treatment to the 

Administrative Court.39  

2.2.2 Forensic Mental Care Act (1991:1129) 
 

Forensic mental care is when a person has committed a crime but because of his/her mental 

health, cannot be subject to prison or fines. This is set out in Chapter 31 Paragraph 3 of the 

Swedish Penal Code (1962:700 (brottsbalken)).40 The person should then be transferred into an 

institution where he/she can get the help he/she needs. This is seen as custody and forced 

methods. The District Court can either make a decision where there is no special discharge test, 

or it can make a decision where there is room for a special discharge test. The special discharge 

test is a way for the District Court/Chief-doctor to take a decision whether the person should be 

kept in the institution or not, and whether there are grounds for continuous treatment. In 

Paragraph 1 of the Forensic Mental Care Act it is set out that the law is applicable in situations 

where; firstly, the District Court has made a decision where it is concluded that the forensic 

mental care should be given; secondly, the person is in custody, arrested or is in a forensic 

mental care institution for a check; thirdly, the person is held in or should be transferred to a 

correctional institution or; fourthly, the person is held in or should be transported to a special 

juvenile home after a decision in accordance with the law of compulsory treatment of juveniles 

who commits crimes set out in Chapter 32 Paragraph 5 of the Swedish Penal Code.41 

The compulsory treatment must be in proportion to the purpose of the selected treatment. 

Furthermore, if there are less restrictive methods for treatment available, these should be used 

instead. An important note is that the compulsory treatment should be used as a last resort and 

respect the patient.42 Paragraph 4 of the Forensic Mental Care Act establishes who is subject to 

Paragraph 1 of the same act. The person suffers from a severe mental disease; the person 

because of this mental disease and other personal circumstances is in need of psychiatric 

treatment, that can be treated when the person is at an institution for forensic mental treatment; 

and the person does not voluntary agree to such necessary treatment or the District Court/Chief-

doctor finds that the person is not in such condition to give his/her confession to the treatment. 

If a person is treated in accordance with the Compulsory Mental Care Act but gets arrested for 

a crime and the District Court finds that the institutional compulsory treatment should continue, 

then it will continue as compulsory treatment under the Forensic Mental Care Act.43 Similar to 

the Paragraph 6 b of the Compulsory Mental Care Act it is the Chief-doctor who makes the 

decision that a person should be kept at an institution for compulsory forensic treatment.44 

 

                                                           
37 ibid Paragraph 27.  
38 ibid Paragraph 28.  
39 ibid Paragraph 32 and 33.  
40 The Swedish Penal Code (1962:700) Chapter 31 Paragraph 3.  
41 Forensic Mental Care Act (n 25) Paragraph 1; The Swedish Penal Code (n 40) Chapter 32 Paragraph 5. A 

juvenile is a person who is under the age of eighteen.  
42 Forensic Mental Care Act (n 25) Paragraph 2 (a).  
43 ibid Paragraph 4. 
44 ibid Paragraph 5.  
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It follows from Paragraphs 6-7 of the Forensic Mental Care Act that institutional compulsory 

forensic treatment should be given at a medical institution of a county and the treatment should 

start without delay after the District Court’s judgment.45 Paragraph 8 of the Forensic Mental 

Care Act states that Paragraphs 18-24 of the Compulsory Mental Care Act is applicable as long 

as there is not established any other reasons in Paragraph 8 (a).46 If there is a question where 

there is a situation of a non-discharge test, the institutional compulsory treatment can continue 

for four months. Moreover, the Administrative Court can if the chief-doctor has filled in an 

application for continuous treatment, decide that the treatment should continue for six months 

at a time.47 Same as established in Paragraph 9 of the Compulsory Mental Care Act. The 

institutional compulsory forensic treatment given in relation to Chapter 31 Paragraph 3 of the 

Swedish Penal Code should expire if the patient does no longer suffer from a severe mental 

disease or there is no longer necessary to keep the patient at an institution for compulsory 

treatment or the person can be given non-institutional forensic mental treatment instead.48 

Similar to the Compulsory Mental Care Act, if the institution waits for the Administrative 

Court’s decision on continuous treatment, the treatment can continue in line with the last 

decision.49 

If a patient is treated in accordance with Paragraph 4 of the Forensic Mental Care Act, the 

treatment should expire when there are no longer necessary for such treatment.50 If the District 

Court has made a decision that the special discharge test is applicable, the institutional 

compulsory forensic treatment should expire when there is no longer necessary to continue the 

treatment as a result of the special discharge test. Moreover, there is no longer necessary to keep 

the patient at an institution similar with imprisonment and other compulsory measures, because 

of the mental disease of the patient or the patient’s personal circumstances. There can also be a 

situation where the patient can be given non-institutional compulsory forensic treatment.51  

2.3 The Use of Straps in Institutional Compulsory Treatment  
 

The use of straps as institutional compulsory treatment is regulated in Paragraph 6 (a) and 19 

of the Compulsory Mental Care Act. Paragraph 6 (a) is applicable in situations where the doctor 

has made a certificate and the person is in the institution but waits for the Chief-doctor’s 

decision if the patient is to be signed in. Paragraph 19 is applicable in situations where the 

patient is signed into the institution for institutional compulsory treatment. The difference of 

who makes the decision of the use of straps, is that in situations regulated in Paragraph 6 (a) 

there is a legitimate doctor who makes the decision.52 If there is a situation of Paragraph 19, it 

is the Chief-doctor who makes the decision.53 It is also regulated in Paragraph 8 of the Forensic 

Mental Care Act which refers to Paragraph 19 of the Compulsory Mental Care Act.54 As also 

mentioned in chapter 2.2 the patient’s possibility to move can be restricted within the Care of 

                                                           
45 ibid Paragraph 6 and 7.  
46 ibid Paragraph 8 and 8 (a). Paragraph 8 (a) is about the possibility for a chief-doctor to refuse the patient to use 

electronic equipment, so there is nothing that hinders the use of straps.  
47 ibid Paragraph 12 and 12 (a).  
48 ibid Paragraph 13. This is a situation where the Court has not made a decision of a possibility to use a special 

discharge test. 
49 ibid Paragraph 14.  
50 ibid Paragraph 15. The treatment is no longer necessary when the decision of imprisonment has expired, when 

a person is no longer kept at the institution, for a person who is released from the correctional institution and lastly 

in situations of juveniles at the end of the execution.  
51 ibid Paragraph 16.  
52 Compulsory Mental Care Act (n 25) Paragraph 6 (a) Section 3.  
53 ibid Paragraph 19 Section 3. 
54 Forensic Mental Care Act (n 25) Paragraph 8. 
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Young Persons (special provisions) Act Paragraph 15 and the Care of Abusers (special 

provisions) Act Paragraph 34. 

The use of straps means that a person who is subject to institutional compulsory treatment is 

strapped to a bed for a short period of time because he/she is a danger to himself/herself and 

others.55 Paragraph 19 Section 2 gives a possibility to be kept in straps for longer than a short 

period of time.56 In the preparatory work behind the Compulsory Mental Care Act and the 

Forensic Mental Care Act, it is stated that the use of straps is applicable only as a last option. 

Furthermore, the patient can be strapped to his/her own bed or to a bed in a special room.57 

There does not necessarily have to be a bed a patient is strapped to. An alternative to straps that 

can be used is a small table that is connected to a chair, which hinders the person to stand up.58 

What a short period of time means and the situation where someone can be kept in straps for 

more than a short period of time will be examined in chapter 2.3.1 and the alternatives will be 

examined in chapter 5.  

When someone is strapped to a bed there is a requirement that a nurse must be in the room with 

the patient the whole time.59 This requirement is an absolute obligation on the institution and 

its staff.60 As mentioned previous in this chapter it is either the doctor in accordance with 

Paragraph 6 (a) or the Chief-doctor in accordance with Paragraph 19 of the Compulsory Mental 

Care Act who makes the decision that a patient should be strapped. Yet, there is a possibility 

for the Chief-doctor to direct the right to decide that the patient should be kept in straps to 

another doctor.61 This is made possible since situations can escalate quickly and the decision 

must be made without hesitation to avoid that the patient harm himself/herself or the staff.62 

However, the Chief-doctor should always be informed about the chosen measures.63 After a 

patient has been strapped, the Chief-doctor has an obligation to inform the Health and Social 

Care Inspectorate (IVO) about the situation.64 If the patient is kept in straps for more than a 

short period of time, the Chief-doctor should inform IVO about the situation continuously. This 

means that for each time the time period is extended, IVO should be informed about why, which 

measures, reasons and for how long the institution plan to keep the straps this time.65 It should 

be noted that before 2013 the information should be given to the National Board of Health and 

Welfare, but since a new law of changes of the Compulsory Mental Care Act entered into force 

1 of June 2013, the situation should be reported to IVO.66  

2.3.1 The Time-period a Patient can be Strapped  

 

The first thing to investigate is what the words ‘short period of time’ in Paragraph 19 of the 

Compulsory Mental Care Act means. In the preparatory work it is written that straps should not 

                                                           
55 Compulsory Mental Care Act (n 25) Paragraph 19. 
56 ibid Paragraph 19 Section 2.  
57 Proposition 1990/91:58 ‘Om psykiatrisk tvångsvård, m.m.’ (15 November 1990) 141.  
58 ibid 141-142.  
59 Compulsory Mental Care Act (n 25) Paragraph 19 Section 1.  
60 Prop. 1990/91:58 (n 57) 142. 
61 Compulsory Mental Care Act (n 25) Paragraph 39 Section 1 (5).  
62 Prop. 1990/91:58 (n 57) 260.  
63 ibid.  
64 Compulsory Mental Care Act (n 25) Paragraph 19 Section 3; About the Health and Social Care Inspectorate 

<https://www.ivo.se/om-ivo/other-languages/english/about-ivo/> accessed 16 April 2019 at 13:53. IVO is a body 

under the Swedish Government who is responsible for the investigation of health institutions, for example those 

institutions under the Compulsory Mental Care Act and Forensic Mental Care Act.  
65 Compulsory Mental Care Act (n 25) Paragraph 49; Prop. 1990/91:58 (n 57) 260.  
66 SFS 2012:938 Lag om ändring i lagen (1991:1128) om psykiatrisk tvångsvård (18 December 2012), Paragraph 

19 (3).    

https://www.ivo.se/om-ivo/other-languages/english/about-ivo/
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be used for more than some or a few hours.67 Yet, this is a vague description of what it means. 

In SOSFS 2008:18 it is written that a short period of time is the same as at the most four hours, 

and that the Chief-doctor must fill in the form and send to IVO in accordance with what is 

written in Paragraph 19 of the Compulsory Mental Care Act.68 This description has also been 

interpreted and developed  in  Ds 2014:28. In Ds 2014:28 the authors have written that reasons 

for their view of the Compulsory Mental Care Act and the Forensic Mental Care Act, is that the 

patient’s rights and the rule of law must be strengthen.69 Their recommendation is that short 

period of time indicates four hours at the highest, and two hours at the highest for patients under 

the age of eighteen.70  

For a patient to be strapped for more than two/four hours, there must be severe reasons for this 

to be proportional.71 The time can be prolonged with at the most two/four hours at a time if in 

accordance with Ds 2014:28.72 The Chief-doctor must check the patient before the time-period 

is prolonged and this should be done continuously. This means that during the two/four hours, 

the Chief-doctor should control whether the straps are necessary.73 The patient can only be 

strapped as long as the requirements in Paragraph 19 of the Compulsory Mental Care Act are 

met.74 However, a question to ask ourselves is; what are severe reasons?  

In the preparatory work it is written that in situations where there is an immediate risk that the 

patients will harm themselves, the use of straps can continue.75 This means that situations where 

an immediate risk for the patient’s health is at risk, is concluded to be severe reasons. From the 

Swedish Justitieombudsman’s  (JO) comment on a situation where a forensic mental treatment 

institution had made a decision that the patient should be strapped an isolated for maximum 72 

hours, JO noticed that the Compulsory Mental Care Act and the Forensic Mental Care Act are 

unclear and it is hard to interpret the exact amount of hours and reasons for how long the straps 

can be used.76 The question JO had to investigate was whether the statement of the use of straps 

and isolation for maximum 72 hours could be justified. JO noted that the health care staff has 

under Chapter 6 Paragraph 1 of the Swedish Patient Safety Act (2010:659), an obligation to 

carry out their work in line with science and proven experience.77 JO stated that for the decision 

to be justified, the chosen measures and the time they are used must be necessary and 

proportional. This means that the compulsory measures should be continuously reviewed to 

control whether there still is a need for the use of them. JO concluded that because of this, a 

statement of maximum time of 72 hours could not be justified, since it is not predictable, and it 

does not guarantee the individual’s rights.78 An  important note JO made was that the use of 

straps can never be decided for a given time. The use of straps should only be used as long as 

the requirements of severe reasons, that the patient is a danger for self-harm and harm of other 

persons as set out in Paragraph 19 of the Compulsory Mental Care Act are met.79  As a final 

                                                           
67 Prop. 1990/91:58 (n 57) 260.  
68 Senaste versionen av Socialstyrelsens föreskrifter och allmänna råd (SOSFS 2008:18) om psykiatrisk tvångsvård 

och rättspsykiatriskvård, Chapter 4 Paragraph 7.  
69 Ds 2014:28 ’Delaktighet och rättssäkerhet vid psykiatrisk tvångsvård’, 3. 
70 ibid 12-13.  
71 Compulsory Mental Care Act (n 25) Paragraph 2 (a) and Paragraph 19.  
72 Ds 2014:28 (n 69) 13.  
73 JO 2015/16 s. 488 ’Initiativärende. Kritik mot en rättspsykiatrisk klinik för att man fattat beslut om 

att bältesläggning och avskiljande ”ska gälla i max 72 timmar”’ 497. 
74 ibid.  
75 Prop. 1990/91:58 (n 57) 142.  
76 JO (n 73) 489.  
77 ibid 489; The Swedish Patient Safety Act (2010:659 (patientsäkerhetslag)) Chapter 6 Paragraph 1. 
78 JO (n 73) 494 and 496. 
79 ibid 497.  



11 
 

note, it should be noted that neither Paragraph 32 or 33 of the  Compulsory Mental Care Act 

allows the patient to appeal the decision of the use of straps.80 

2.4 Summary Chapter 2  

 

This chapter of the thesis has examined the rules around the compulsory treatment in Sweden. 

The basic principle is that the patient agrees voluntary to the treatment, but in some situations 

a patient does not agree to the necessary treatment. In those situations, the patient can be signed 

into an institution for compulsory mental treatment as seen in chapter 2.2, 2.2.1 and 2.2.2. The 

person who faces compulsory mental treatment must suffer from a severe psychological 

disorder and because of this, is in need of the necessary treatment 24 hours a day. The aim of 

the compulsory mental treatment is to help the patient to voluntary agree to the treatment and 

in the long term get rid of his/her problems. Compulsory mental treatment can also be given as 

a sentence instead of prison, since the one who has committed a crime, because of his/her mental 

health, cannot be subject to prison. What is important to note, is that compulsory treatment 

should be given as a last resort, and even if a patient is treated within the compulsory treatment, 

the chosen treatment measures should be taken in accordance with the patient’s wish. 

Furthermore, the Chief-doctor must apply to the Administrative Court if he/she thinks that the 

compulsory mental treatment should continue and give the reasons for this. This means that a 

patient can be subject to compulsory treatment for several years, since the time-period can be 

prolonged every sixth month.  

As also shown in the chapter, in some situations as a last resort when no less restrictive measures 

can be used, a patient can be strapped to a bed because he/she is a danger for his/her own health 

and the security of others. The decision is taken by the Chief-doctor and must be reported to 

IVO if the patient is strapped for more than two/four hours. The domestics laws on the time-

period someone can be strapped is very vague. Yet, both SOSFS 2008:18 and Ds 2014:28 

includes some guidance on the issue. It is stated that the time of the use of straps is two hours 

in situations relating to patients under eighteen and four hours in situations relating to patients 

over eighteen. For a prolonged time-period to be justified there must exist severe reasons. The 

domestic laws and preparatory work lack definitions of what severe reasons are, but from the 

understanding it is if the patient is still so aggressive that his/her health and the security of 

others are at risk. JO has stated that the time-period is a tricky question, and that a given time 

never can be justified, since the use of straps can only be justified as long as the requirements 

in Paragraph 19 of the Compulsory Mental Care Act are met. Therefore, it is important that the 

Chief-doctor carry out regular checks of the patient when the patient is strapped to control 

whether the straps can be removed, and less restrictive measures can be used instead. 

 

 

 

 

 

 

 

                                                           
80 Compulsory Mental Care Act (n 25) Paragraph 32 and 33.   
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3. The European Court of Human Rights  

3.1 Introduction 
 

This chapter aims to investigate whether the use of straps as compulsory treatment falls within 

the scope of Article 3 ECHR and thus whether it reaches the threshold for torture, inhuman or 

degrading treatment as set out in Article 3 ECHR. One might argue that the use of straps can 

be a violation of Article 8 of the Convention which is about the right to respect for private and 

family life. Yet, referring to chapter 1.1 of this thesis, one patient argued that the use of straps 

is torture, therefore Article 3 is what is going to be examined in this chapter. In doing so, case 

law from the ECtHR will be examined in order to see where the Court has set the threshold and 

thus whether the Court has changed its approach on what is concluded to be torture, inhuman 

or degrading treatment and the difference between these. This is important since as will be 

shown, the prohibition of torture, inhuman and degrading treatment is an absolute right where 

no derogation is permitted under Article 15 (2) ECHR.  

3.1.1 Treaty Interpretation, Evolutive Method and Margin of Appreciation 

 

As the ECHR is an international convention concluded between States it should be interpreted 

in line with the VCLT.81 The ECtHR in case Golder v UK (App no 4451/70) examined the legal 

question, if even though Article 6 of ECHR does not have the words right to access the Court 

written in the Article, is it within the scope?82 The Court noted  that the VCLT (which had not 

entered into force yet) set out general principles on how the Convention and thus also Article 6 

of ECHR should be interpreted.83 This means that when States interpret the treaty, they must 

do it in line with the principle of pacta sunt servanda as set out in Article 26 VCLT. Moreover, 

the general principles of interpretation are set out in Article 31-33, which states that the treaty 

must be interpreted in good faith, in line with the ordinary meaning of the treaty’s words and 

also take notice of its object and purpose.84 Article 32 establishes that in situations where the 

words in a provision gives an unclear meaning, the interpreters can look at the preparatory 

works and other supplementary means in order to understand the text.85 The Court in case 

Golder v UK took these principles, looked at the preamble of the ECHR, which sets out that the 

rule of law is one of the Convention’s object and purpose, and concluded that the right to access 

is a part of Article 6 (1) of the ECHR, since it is included in the words fair hearing.86 

When the ECtHR is to interpret the Convention, it has to take notice of the changes within the 

society.87 This is called the dynamic or evolutive interpretation of the ECHR.88 The first case 

where the Court established this principle was Tyrer v UK (App no 5856/72) where the 

applicant argued that he had been subject to torture or inhuman or degrading treatment or 

                                                           
81 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) UNTS 

1155 p. 331 (VCLT) Article 1 and Article 2 (1); George Letsas, A Theory of Interpretation of the European 

Convention on Human Rights (OUP 2009) 58. 
82 Golder v UK App no 4451/70 (ECtHR, 21 February 1975) [25]. 
83 ibid [29]. 
84 VCLT (n 81) Article 31. 
85 ibid Article 32. Article 33 notes that treaties can be written in two or more languages and the Article thus provide 

that attention should be given to those. If the treaty is authenticated in more than one language, the languages 

should be paid equal validity. However, if there is a situation that a treaty is translated into a non-authenticated 

language the translation can be accepted if the treaty has a provision that allows it or if the contracting parties 

agree to it.  
86 Golder v UK (n 82) [36]. 
87 Philip Leach, Taking a Case to the European Court of Human Rights (4th edn, OUP 2017) 189-190.  
88 George Letsas (n 81) 65.  
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punishment contrary to Article 3 of the ECHR.89 The Court stated in its examination that it must 

take notice of the present-day conditions when it interprets the Convention.90 When the Court 

examined the facts of the case, it found that the applicant had been subject to degrading 

treatment as he was in the hands of public officials and the acts did not protect the applicant’s 

personal dignity and physical integrity.91 

The last thing to note when it comes to the interpretation of the ECHR, is the principle of margin 

of appreciation. Margin of appreciation means that Member States can restrict some rights of 

the Convention, and when the ECtHR is to decide whether these restrictions are proportional, 

it will apply this principle. The reason that States are given some rights on how to interpret the 

Convention, is that they usually are in a better position than the Court to provide evidence for 

why the restriction is necessary.92 However, as mentioned, Article 15 (2)  ECHR sets out that 

no derogation is permitted when it comes to Article 3.93 This means that States have a narrow 

margin of appreciation. Instead when it comes to Article 3, the Court talks about the positive 

obligations on States to prevent treatment of torture, inhuman and degrading treatment. These 

positive obligations are; first, take preventive measures. As seen inn Article 1 ECHR every 

party to the Convention must protect the rights of the individual in the Convention. Preventive 

measures indicate that States and officials of the States are under obligation to take measures, 

to hinder that persons are subject to torture, inhuman or degrading treatment in situations the 

States or officials knew or ought to have known about.94 As will be shown later in thesis 

preventive measures can be trained staff that protect the individual.  

The second positive obligation on the Member States is to carry out an effective investigation 

in order to identify if the official has violated Article 3.95 As to persons held in custody, the 

CPT wrote in two reports that medical examinations are an important safeguard to protect 

persons in custody against ill-treatment. It is important that these examinations are carried out 

by a legitimate doctor, who is independent and that no police officers are in the room when the 

examination is carried out. The report of the doctor should not only include the description of 

injuries, but also the individual’s story of how the injuries occurred. It is also important that the 

doctor’s opinion on whether the injuries is connected to the story told by the person is written 

in the report.96 

The margin of appreciation will be either broad or narrow, but this will depend on all 

circumstances of the case and be decided on a case to case basis.97 Lourdes Peroni and 

Alexandra Timmer (hereinafter referred to as Peroni and Timmer) writes in their article that 

when the Court is to decide the margin of appreciation, special notice must be given to whether 
                                                           
89 Tyrer v UK App no 5856/72 (ECtHR, 25 April 1978) [28].  
90 ibid [31]. 
91 ibid [33] and [35]. 
92 Philip Leach (n 87) 189. Margin of appreciation is e.g. a question relating to Article 5 of the ECHR when it 

comes to deciding whether a person is of unsound mind. It is also discussed in issues which are related to Article 

14 of the ECHR, which sets out prohibition of discrimination. It is also discussed in relation to Article 15 of the 

ECHR, which gives a right to derogation in times of public emergency.  
93 ECHR (n 10) Article 15 (2). 
94 Philip Leach (n 87) 260.  
95 See e.g.  Bouyid v Belgium App no 23380/09 (ECtHR, 28 September 2015) [121].  
96 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment ‘Report 

to the Turkish Government on the Visits Carried out by the European Committee for the Prevention of Torture and 

Inhuman or Degrading Treatment or Punishment (CPT) from 18 to 20 September 1996’ CPT/Inf (2007) 9, 11 

January 2007, para 6; European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 

Punishment (CPT) ‘Report to the Turkish Government on the Visit Carried out by the European Committee for 

the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 5 to 17 October 1997’ 

CPT/Inf (99) 2, 23 February 1999, para 31.  
97 Philip Leach (n 87) 189. 
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the issue relates to a person belonging to a particular vulnerable group.98 The ECtHR, in case 

Alajos Kiss v Hungary (App no 38832/06) concluded that persons with mental disabilities 

belongs to a particular vulnerable group.99 When there is an issue where a person belongs to a 

particular vulnerable group, there is a tougher burden of proof on the Member States. The States 

must prove that they had ‘very weighty reasons’ for their actions to be proportionate. If the 

States fail to show this, the ECtHR can conclude that the States have acted outside of their 

margin of appreciation, and thus the Court can find that there is a violation.100 However, the 

particular vulnerable group will be one of several facts that the Court will have to take together 

in order to decide whether there is a violation or not and whether there is a broad or narrow 

margin of appreciation.101 

3.2 Definition of Torture, Inhuman and Degrading Treatment 
 

The next two chapters will provide information of what the Court has concluded to be torture, 

inhuman and degrading treatment. The prohibition of these are an absolute right under Article 

15 of the ECHR. This means that even in time of emergency no derogation is permitted.102 

3.2.1 Definition of Torture  

 

Article 3 ECHR does not involve any definition of torture, inhuman or degrading treatment. 

The ECtHR has e.g. in case Selmouni v France,103 adopted the definition set out in Article 1 

CAT that reads as follows:  

1. For the purposes of this Convention, the term "torture" means any act by 

which severe pain or suffering, whether physical or mental, is intentionally 

inflicted on a person for such purposes as obtaining from him or a third person 

information or a confession, punishing him for an act he or a third person has 

committed or is suspected of having committed, or intimidating or coercing 

him or a third person, or for any reason based on discrimination of any kind, 

when such pain or suffering is inflicted by or at the instigation of or with the 

consent or acquiescence of a public official or other person acting in an official 

capacity. It does not include pain or suffering arising only from, inherent in or 

incidental to lawful sanctions.104 

To the definition of inhuman and degrading treatment, the ECtHR has adopted the definition 

set out in Article 16 CAT.105 Inhuman and degrading treatment is defined as those acts of a 

public official or a person acting in an official capacity who’s acts do not amount to torture in 

accordance with what is set out in Article 1 CAT.106 It should be noted, that for there to be a 

violation of Article 3 of the ECHR, the treatment must reach a minimum level of severity. This 

criterion will depend on all circumstances of the case. This was concluded by the Court in the 

landmark case Ireland v UK in 1978.107 The case was about a situation which had occurred in 

                                                           
98 Lourdes Peroni and Alexandra Timmer, ‘Vulnerable Groups: The Promise of an Emerging Concept in European 

Human Rights Convention Law’ (2013) 11(4) International Journal of Constitutional Law 1056, 1079.  
99 Alajos Kiss v Hungary App no 38832/06 (ECtHR, 20 May 2010, final 20 August 2010) [42].  
100 Lourdes Peroni and Alexandra Timmer (n 98) 1081.  
101 ibid 1084.  
102 European Convention on Human Rights (n 10) Article 15. 
103 Selmouni v France App no 25803/94 (ECtHR, 28 July 1999) [97]. 
104 CAT (n 20).  
105 Selmouni v France (n 103).  
106 CAT (n 20) Article 16. 
107 Ireland v UK App no 5310/71 (ECtHR, 18 January 1978) [162]. This case was decided before CAT was an 

official treaty, however, the Court in this case relied on UNGA Res 3452 (XXX) ‘Declaration on the Protection of 
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Northern Ireland in the beginning of the 1970s. On Northern Ireland at the time of the dispute 

there were two main groups of people; the Protestants and the Catholics.108 The political issue 

was whether the Northern Ireland should be a part of the United Kingdom or if it should form 

an United Republic of Ireland, independent from the United Kingdom.109As seen in the election, 

the Unionist party, who supported that Northern Ireland should be a part of the United Kingdom 

had the majority in the Parliament. The Unionist party was supported by the Protestants, leaving 

a disproportionate effect on the Catholics within the society.110 In 1963, the civil rights of the 

Catholics had been discussed in order to remove the discrimination of the group. Some 

Protestants were not supporters of this movement, and in 1966 a group called Ulster Volunteer 

Force (UVF) declared war against the Irish Republican Army (IRA).111 IRA was a militant 

group, who neither supported the idea of the Northern Ireland as a part of the United Kingdom, 

nor did it recognize the democratic order of the Republic. Furthermore, from the facts shown 

in the case, most people recruited to IRA were Catholics.112 Attacks were carried out by both 

groups, and in 1970 the situation got worse. Most of the attacks were carried out by the IRA. 

The attacks were against security forces, but also loyalists attacked Catholic owned property.113 

The Northern Ireland Parliament saw no end of the attacks, and in 1971 they introduced a new 

law that allowed for arrest of those suspected of involvement in terrorism.114 However, as seen 

from the facts of the case, it was a way to get information about the IRA and persons attached 

to the group.115 In 1972, through the ‘Temporary Provisions Act’, the United Kingdom got 

some powers as to the executive and legislative measures.116 The attacks continued within the 

Country, and so did the detentions of persons suspected to be terrorists. It is the way the 

detentions were carried out, that Ireland filed an application to the ECtHR and argued that there 

had been a violation of Article 3 of the Convention.117 

The legal issue the Court sitting as seventeen judges had to decide upon was whether the five 

techniques against fourteen detainees had amounted to torture, inhuman or degrading 

treatment.118 The five techniques used were; Wall-standing; hooding; subjection to noise; 

deprivation of sleep; and deprivation of food and water.119 The Court referred to the 

Commission’s examination of the situation and stated that the use of  the five techniques were 

used in combination for several hours and caused the detainees physical and mental sufferings. 

This led to inhuman treatment according to the Court. The fact that the detainees had been in a 

                                                           
All Persons from Being Subject to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment’ (9 

December 1975),  which had a similar definition as the one in CAT.  
108 ibid [15]. The Protestants were often referred to as Unionist or Loyalist, when on the other hand the Catholics 

were referred to as Republican or Nationalist.  
109 ibid. The protestants thought that it should be a part of the UK, while the Catholics were supporters of an 

independent Republic of Ireland.  
110 ibid [18]-[19]. E.g. Catholic people had less access to electricity and their houses were in less attractive 

locations.  
111 ibid [20].  
112 ibid [16]. This was the case the time-period the complaints concerned. 
113 ibid [29]-[30]. Attacks were on buildings, and 23 civilians and two policemen got killed during 1970.  
114 ibid [34].  
115 ibid [37]. 
116 ibid [49]. 
117 ibid [148]. Ireland argued also that there had been violations of Article 1, Article 5 taken together with Article 

15, Article 6 and Article 14 taken together with Article 5 and 6.  
118 ibid [165].  
119 ibid [96]. Wall standing is described as a situation where the person is forced to stand against a wall in a position 

where the patient’s weight is carried by his/her fingers. Hooding is when a person gets a dark bag over his/her 

head. The detainees were held in a room with a loud noise except when they were heard by the police. As to the 

deprivation of sleep, the detainees had they sleep interrupted. The detainees were also put on a food diet while in 

the centre and the pending hearings.  
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situation of fear, humiliated and their physical and moral resistance had been affected amounted 

to degrading treatment.120 The Court on the other hand did not come to the same conclusion as 

the Commission on the question of whether the event amounted to torture. It argued that even 

though the purpose of the treatment was to get more information, names of other people 

involved and that the techniques were used systemically, it did not reach the threshold for 

torture since it was not that intense and cruel as the definition of torture involves.121 

In 1999, the Grand Chamber of the Court dealt with a similar situation in case Selmouni v 

France. In 1991, Mr Selmouni (the applicant) was arrested in Paris, suspected for drug 

trafficking.122 He argued, that while he was held in detention he had been beaten by the police 

officers, been urinated on by one police officer, everything he owned was taken by the officers 

when he arrived at the station, and the police officers also threatened to give him burn marks if 

he did not talk about the information he got. Lastly, the applicant had been subject to sexual 

assaults by the police officers. Doctor’s examination of the applicant also showed that the 

applicant had bruises and injuries all over his body.123  

The case was referred to the Grand Chamber, where the French Government argued that the 

case should be struck of the list, since the applicant had not exhausted the domestic remedies. 

Furthermore, the Government argued that there had not been a violation of Article 3 ECHR 

since doctor’s reports had shown that there were no serious injuries and that the assumed eye-

injury could not be connected to the story told by the applicant.124 The applicant argued that 

there had been a violation of Article 3 ECHR. He argued that the level of severity and cruelty 

to fall within the scope of the term torture as set out in Article 3 was reached and that the aim 

of the police officers’s treatment was to get the applicant to confess.125 

The Court noted that Article 3 sets out one of the most fundamental values within the society 

and also that there is a situation of a non-derogable right under Article 15 (2) of the Convention. 

With reference to the case Ireland v UK, the Court noted that to fall within the scope of Article 

3, the difference between torture, inhuman or degrading treatment was the severe and cruel 

suffering of a person and referred to Article 1 and 16 of CAT which had a similar distinction. 

The Court furthermore examined the medical reports and the facts presented before it and found 

that the physical and mental suffering was to amount to inhuman and degrading treatment 

similar to the case Ireland v UK. However, the Court did an interesting remark and stated ‘… 

the Convention is a “living instrument which must be interpreted in the light of the present-day 

conditions”.’ Therefore, the Court asked whether the words minimum level of severity and 

situations in the past which had amounted to inhuman and/or degrading treatment, could be 

classified as torture later. The Court noted the medical reports which stated that the applicant 

had visible injuries all over his body, the acts and intentions of the police officers, and that these 

events had been carried out for a couple of days while the applicant was held in detention, had 

reached the threshold for torture as defined in Article 3 ECHR.126 

3.2.2 Inhuman or Degrading Treatment  
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As seen in the foregoing chapter, the Court stated in case Ireland v UK, that for a violation to 

be classified as inhuman and/or degrading treatment the act must reach a minimum level of 

severity.127 As also seen in the case, the five techniques amounted to inhuman and degrading 

treatment, since they were not that intense and cruel as the definition of torture indicates.128 It 

is somewhere here we can find what the Court has concluded as grounds for inhuman and 

degrading treatment. In case Stanev v Bulgaria (App no 3760/06) the Grand Chamber of the 

ECtHR noted the threshold for inhuman treatment is whether the measure was applied for hours 

at stretch, caused injuries or physical or mental suffering for the person concerned. For a 

situation to be classified as degrading treatment, depends on whether it is established that the 

person had such a feeling of fear and thus whether the chosen measures intended to humiliate 

the person.129 The Court found that a person being kept in a social care home, who argued that 

the living conditions were bad, was subject to forced medication and overcrowded bedroom for 

several years had amounted to degrading treatment. It did not matter that the State had argued 

that it depended on lack of financial resources, since this was not a justified ground for keeping 

persons within such conditions. The Court also noted reports from CPT, which stated that the 

living conditions between 2002-2009 must have given the prisoners a feeling that they had lost 

their dignity.130 

Another case is D.G. v Poland (App no 45705/07) where the Court examined a situation where 

a man who sat in a wheelchair and suffered from health issues, was sent to a prison which was 

not constructed for his special needs and thus argued he had been subject to treatment contrary 

to Article 3 ECHR.131 The Court raised concerns, as to the fact that the applicant had not gotten 

the help he needed from the officers, and instead he was in complete need of help from his 

fellow inmates in order to access basic areas such as the bathroom. The Court concluded that 

this must have caused the applicant severe physical and mental suffering.132 The Court had 

previously in its case law stated that persons who suffers from mental disabilities and are in 

complete need from helps from fellow inmates, could amount to degrading treatment.133 Lastly, 

the Court found that the lack of access to bathroom, lack of enough toiletries, the applicant’s 

complete need of help from fellow inmates and the fact that the applicant sat in a wheel-chair 

and had been in prison for several years, had reached the threshold for inhuman and degrading 

treatment, and thus there was a violation of Article 3 ECHR.134 

In case Bouyid v Belgium (App no 23380/09) the Grand Chamber of the Court examined an 

application from two brothers who argued that they had been slapped by police officers while 

held at the police station.135 The Court stated that the prohibition of torture and inhuman or 

degrading treatment ‘is a value of civilisation closely bound up with respect for human 

dignity’.136 The Court continued and stated that the authorities have a duty to protect persons in 

custody, since these persons are in a vulnerable position.137 Furthermore, the Court stated that 

ill treatment usually cause actual bodily injuries. However, in some circumstances where the 

treatment humiliates or debase a person, the treatment can have an impact on the person’s 
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dignity, such treatment can be classified as degrading. It can be enough that the individual feel 

that he/she is humiliated in his/her own eyes.138 The Court took the facts of the case and 

concluded the following; firstly, the Court made clear that a slap by a police officer on the 

individual must have had a serious impact on the person’s dignity. Secondly, a slap on the face 

infects the first sight of a person and is an expression of the person’s individuality. Thirdly, it 

can be enough that the individual is humiliated in his own eyes. The person held in custody 

might feel that he/she is subject to arbitrary treatment. Fourthly, people held in custody are seen 

as vulnerable, therefore there is a high requirement on the officers acting in public capacity to 

have relevant training in order to protect persons held in custody. Lastly, the Court noted that 

one of the brothers had been a minor at the time of the alleged ill treatment. In these situations, 

ill treatment is seen to have a greater psychological impact on the person. 

The Court took these five steps and concluded that the slaps by the police officers, had not been 

necessary. The applicants had however, not established severe physical or mental suffering and 

thus the treatment could not amount to torture or inhuman treatment. Yet, since they had been 

humiliated and the slaps had had an impact on their dignity, the Court concluded that the 

treatment was degrading. Thus, there had been a violation of Article 3 ECHR.139 

3.3 Compulsory Treatment and the Use of Straps  
 

The Court has examined a few cases where straps have been used. These cases will be examined 

in the next couple of chapters. However, before the examination of these cases it should be 

noted that in some situations States can invoke legitimate aims to use straps in institutional 

compulsory treatment. These aims should be necessary and proportionate. Furthermore, since 

the use of straps is only used within institutional compulsory mental care and institutional 

forensic mental care, the Court’s view of when a person can be subject to institutional 

compulsory mental care is also important to be noted in this thesis.  

3.3.1 Compulsory Treatment 
 

In case Stanev v Bulgaria examined above, the Court stated that as to Article 5 ECHR, people 

who are held within a social care home is similar to detention.140 This further means that the 

States have responsibility for the acts of the staff working at a social care home, and thus can 

be held responsible for alleged violations.141 In case Plesó v Hungary (App no 41242/08) the 

Court examined a situation where a young man had been sent to an institution for compulsory 

treatment and complained that this was the same as deprivation of liberty under Article 5 (1) of 

the Convention.142 The Court stated that psychiatric patients should be seen as a vulnerable 

group and therefore it calls for very weighty reasons for institutional compulsory treatment to 

be justified. Furthermore, it stated that the personal life and integrity as protected by Article 8 

ECHR should be respected by the States.143 For the institutional compulsory treatment to be 

justified it must be shown that the acts were lawful and the applicant was of such unsound mind 

that there were no other options. The Court stated that there must be a fair balance between the 

State’s responsibility to secure everyone the best health care and on the other hand the 

individual’s rights to self-determination. This means that there must exist some kind of 
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proportionality. Furthermore, the Court said that in cases about the deprivation of liberty, the 

margin of appreciation is narrow. In situations of institutional compulsory mental treatment, it 

means that it should only be used as a last resort when no less restrictive measures are 

possible.144 

The Court concluded that it had been a violation of Article 5 ECHR, since the State had acted 

outside of its margin of appreciation. This decision was based on the findings, that the less 

restrictive measures had not been payed attention to, the applicant had still legal capacity and 

thus should have had the possibility to wish for treatment and give his view of the compulsory 

treatment. Furthermore, the Court was unsure of the facts presented before it and whether those 

facts could show that the applicant were of such unsound mind that it called for compulsory 

treatment.  In sum the Court said that all relevant factors had not been paid attention to when 

the applicant was forced to compulsory treatment.145 

In 2012, the ECtHR examined a similar case to the case Plesó v Hungary. The case was between 

the applicant X and the defendant State Finland where the applicant argued that she had been 

deprived of her liberty contrary to Article 5 of the Convention when she was forced to go to an 

institution for compulsory mental treatment.146 Firstly, the Court noted that for the act to be 

lawful, it is not enough that the action is in line with the domestic law; it must also be in line 

with the provisions set out in the Convention. The Court also stated that special notice to the 

principle of rule of law must be given.147 To the examination of whether the requirement of 

‘unsound mind’ is met, the Court has adopted three criteria. Firstly, the person must be reliably 

shown to be of unsound mind that entails to be a real mental disorder; secondly, the mental 

disorder must be at a certain level that calls for such treatment; and lastly, if the treatment is to 

be prolonged, it must be grounded on the disorder.148 Furthermore, the Court stated that the 

States have a certain margin of appreciation when it comes to the decision of whether a person 

has a unsound mind, and the Court should only review whether the decisions are in line with 

the rights set out in the ECHR. As stated previous in this chapter, the Court also noted in case 

X v Finland that the detention of a person can only be justified where no other measures are 

possible to guarantee both the individual’s and the public interest.149 The Court found that the 

deprivation of the applicant had been violated in the circumstances that it had been prolonged 

after six months.150 This was because the domestic laws did not guarantee a protection against 

arbitrariness when it comes to the decision of continuous treatment. E.g. the patients have no 

possibility under the domestic law to get the issue of the necessity for their continuous treatment 

heard by the domestic court. It is only when a doctor or authority ask for the review, the 

domestic court can investigate the issue. Thus, it was not in line with the rule of law. 151 

3.3.2 Herczegfalvy v Austria  
 

Case Herczegfalvy v Austria (App no 10533/83) was examined by the ECtHR with a final 

judgment on the 24 September 1992.152 Mr Herczegfalvy lived in Austria where he in 1972 was 

sentenced for two crimes of insults against his wife, customers and public officials, and he was 
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to stay in prison until his release in 1977.153 However, during his time in prison, many remarks 

were made on his behaviour. A few days before he was to be released in 1977, the Austrian 

Regional Court concluded that he should be kept in detention because of the fear that he might 

continue to commit crimes. In 1978, a new judgment was made, and Mr Herczegfalvy was 

transferred to a forensic mental treatment institution.154 The psychiatrist who checked Mr 

Herczegfalvy concluded that he suffered from a disease, which makes that he cannot be aware 

of the consequences of his unlawful acts, and an appearance before the court would harm him 

even more.155 On the 10 January 1979, the Regional Court concluded that the applicant should 

be detained because he was dangerous. The detention was prolonged on the 28 June 1979, and 

the applicant should be transferred to a psychiatric hospital.156 He stayed there until the 23 July 

1979, until he was sent back to prison. The Vienna Court of Appeal refused the applicant’s 

appeal. On the 5 September 1979, the Review Chamber also found that the applicant should be 

kept in detention. However, they found that the applicant should be sent to the Vienna 

psychiatric hospital and the applicant stayed there from the 10 September 1979 until the 28 

November 1984.157 

Soon after his entrance into the psychiatric hospital he was strapped to a bed because he refused 

to eat and take medication.158 According to the doctors, this method was necessary and there 

were no other options and it also depended on the applicant’s behaviour.159 However, he had 

been able to get out of the straps by himself. After he had been treated at a hospital for a couple 

of weeks in the beginning of 1980, he was sent back to the institution where he had been 

handcuffed and a belt was put around his ankles, since he had acted aggressively towards the 

staff. The doctors argued that the belt was changed continuously to avoid any health risks. The 

applicant argued that the belt was first changed three days after they had been put on. He also 

argued that he had belt around his thighs and stomach. The belts were fully taken off on the 14 

February 1980, meaning that they had been used for ca two weeks.160 

The ECtHR had to decide whether the medical treatment had been necessary. The Court noted 

that no derogation is permitted under Article 3.161 The Court raised concern about the length of 

time the handcuffs and belts were used. However, the Court concluded, that since there was not 

enough evidence in the case that went against the Government’s arguments, and the fact that 

the medical necessity at this time was within the scope of the law, meant that there was no 

violation of Article 3 of the Convention.162   

3.3.3 Wiktorko v Poland  
 

Case Wiktorko v Poland (App no 14612/02) was examined by the Court with a judgment on the 

31 March 2009, final judgment was declared on the 30 June 2009. The case originated from an 

application done by the applicant who argued that she had been subject to inhuman and 

degrading treatment while held in a sobering-up centre. The applicant further stated that she 

had been strapped to a bed for ten hours since she had been kicking doors and screamed so the 

other inmates had woken up. She also argued that she had been beaten and insulted by the staff 
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and she had been subject to forced nudity in front of three persons.163 The Government did not 

agree with the applicant. They argued that the chosen measures had been necessary, since the 

applicant had been intoxicated, she had assaulted police officers, had not paid her taxi-fee, she 

had also acted aggressively towards the staff and doctor at the centre. The Government 

furthermore referred to a doctor’s certificate which had stated that the limited amount of injuries 

on the applicant which had been shown after she had spent the night at the centre, could have 

been caused by the applicant’s behaviour and not as a result of the acts of the staff.164 

The Court had to decide upon whether the treatment of the applicant had amounted to inhuman 

and/or degrading treatment as set out in Article 3 ECHR. The Court referred to its case-law 

where it had found that inhuman treatment arises in a situation where the treatment has been 

used for several hours at the time and caused bodily harm or severe physical or mental suffering. 

For there to be classified as degrading treatment, it is the victim’s feeling of fear, anguish and 

inferiority which humiliates or debase the victim.165 

The Court noted that in this case the question was not the degree of the measures used, but 

rather the forced nudity and the use of straps taken together. As to the forced nudity the Court 

noted that in the present case that even though the applicant was not subject to strip-search, it 

is a similar situation which can be examined in the same manner. For the act to be justified it 

must be necessary and carried out with respect for the human dignity with a legitimate aim. The 

Court was also critical that two of the three persons the applicant had had to undress in front of 

were men. This could according to the Court raise the applicant’s feeling of being humiliated.166 

Secondly, the Court raised criticism for the time-period the straps were applied. It noted that 

the Government had not submitted any justification for why the time-period for the use of straps 

was prolonged. Furthermore, the Court also noted under special circumstances, the behaviour 

of the patient can call for prolonged time-period for the use of straps. However, for this to be 

justified also regular checks of the patient must be carried out. In the present case no facts 

established that this had been done. The Court concluded that this action had caused the 

applicant severe distress and physical suffering and therefore reached the threshold for inhuman 

and degrading treatment and thus there was a violation of Article 3 ECHR.167  

 

3.3.4 Julin v Estonia 

 

In case Julin v Estonia (App no 16563/08) the ECtHR (29 May 2012, final 29 August 2012) 

had to decide whether the applicant had been subject to torture or inhuman or degrading 

punishment contrary to Article 3 ECHR while the applicant was held in prison 2009. The 

applicant argued that he had been strapped to a bed for nine hours between the 22 and 23 

October 2009, as a sort of punishment. The applicant maintained that he had not been in contact 

with the officers working at the prison, since he was kept in a cell. Furthermore, the applicant 

argued that he had not been able to go to the bathroom or gotten food and water while he was 

strapped.168 The Government  argued that the use of straps had been in line with the domestic 

law, and the use of the straps had been necessary and proportionate because of the applicant’s 

aggressively behaviour. Furthermore, the Government stated that regular checks had been 

carried out every hour to see whether the straps could be removed. As a result of this, the 
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Government argued that the situation could not be classified as inhuman and/or degrading 

treatment under Article 3 of the Convention.169 

The Court started its examination and noted that the prohibition of torture, inhuman and/or 

degrading treatment or punishment is an absolute right and once again stated that it is one of 

the most important rights in a democratic society.170 To the examination of the situation of the 

use of straps, the Court first noted that the situation does not necessarily have to be contrary to 

Article 3 of the Convention. However, the Court stated that it was aware of how the persons 

subject to the use of straps can be subject to ill-treatment. Therefore, the Court concluded that 

in a situation of the use of straps it must apply thorough scrutiny of the lawfulness and also of 

the circumstances around the chosen measure.171  

As to the situation of the use of straps, the Court was satisfied that regular checks were carried 

out while the applicant was strapped and that he was checked by medical staff twice during the 

nine hours. However, the Court had some remarks as to the facts and circumstances for why 

the applicant had been strapped for nine hours. Firstly, the Court made aware that the use of 

straps should never be used as a measure of punishment, rather it should be used to avoid that 

persons could harm themselves or others. Secondly, it also noted that medical checks had been 

carried out at the start and at the end of the use of straps and not during the whole time-period. 

Thirdly, the Court doubted that the use of straps had been used as a last resort and had been 

necessary for nine hours. This is because the Court meant that it is doubtful that the applicant 

could have caused a threat to himself and others while he was locked in a room where he was 

alone. Lastly, as to the prolonged time-period after six hours on the ground that the applicant’s 

behaviour was not normal, the Court stated that this ground could not be justified. Therefore, 

the Court concluded that there had been a violation of Article 3 of the Convention and referred 

to the case Wiktorko v Poland judgment as examined in chapter 3.3.3 of this thesis, which stated 

that the treatment amounted to inhuman and degrading treatment.172  

3.3.5 Bures v the Czech Republic  
 

Case Bures v the Czech Republic (App no 37679/08) was examined by the Chamber of the 

ECtHR with a judgement on the 18 October 2012, which became final on the 18 January 2013 

in line with the rules of the Court. The applicant, Mr Bures, had been diagnosed with psycho-

social disability and on the 9 of February 2007 he had taken an overdose of his medication.173 

As a result of this he had walked outside with only a sweatshirt and no pants or underwear. The 

police had contacted the ambulance who took care of him and transported him to a psychiatric 

hospital.174 At the hospital a doctor checked the applicant, and find no injuries, so the applicant 

was sent to a sober-up centre connected to the hospital. Once again at the sober-up centre he 

was checked by the same doctor and no injuries were shown.175 In the morning on the 10 

February the applicant was transported to the intensive psychiatric care unit. From the notes 

taken there, the medical reports showed that the applicant had visible bruises and marks on his 

knees, ankles, neck and wrists. From a neurologist’s examination done on the 15 of February 
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these marks were a result of the use of straps. The neurologist concluded that the use of straps 

had caused the applicant severe pain and that the applicant now suffered from severe paresis on 

his left arm and medium to severe paresis on his right arm.176 

The dispute between the parties in the case involved several issues. Firstly, the applicant argued 

that the straps had been used from 8:10 p.m. on the 9 February 2007 and were taken of 6:30 the 

morning after. The Government on the other hand argued that the applicant had been strapped 

in intervals from 8:10 p.m. to 10 p.m., 4:30 a.m. to 5 a.m. and from 6:30 a.m. to 7:15 a.m.. This 

had been recorded and the record stated that the applicant had showed destructive behaviour, 

restlessness and that he had attacked a nurse around 4:30 a.m. and therefore had been strapped 

again. The Government further argued that the record the applicant relied on was an unfinished 

record that had been sent to the psychiatric hospital as a complementary document.177  

The case was referred to the ECtHR who had to decide upon whether there had been a violation 

of Article 3 ECHR on substantive grounds.178 The applicant maintained that there was a 

violation since the act of the staff had reached the minimum level of severity, since his health 

had been negatively affected and he could not continue his studies or work.179 The Government 

argued that the act of the staff could not be seen as an act of the State, since they were not 

officials of the State. The Government also argued that the use of straps was necessary because 

of the applicant’s behaviour and that less restrictive measures were not possible in the present 

case.180 The Court started its examination of the issue of the time-period the applicant had been 

strapped. The Court raised some question marks both the applicant’s and the Government’s 

version of the event, but decided to go for the Government’s version of the use of straps in 

intervals.181 The Court went on to discuss the Government’s statement that the State could not 

be held responsible for the act of the staff within the institution. The Court noted that when a 

person is within an institution for sober-up he/she is in complete control of the staff. According 

to the Court the use of straps is a negative obligation on its Member States. Furthermore, the 

Court noted that the staff perform public duties in the view of detention. It concluded that States 

are responsible for those in detention and this obligation cannot be delegated to someone else.182 

As to Article 3 of the Convention, the Court stated that this is one of the most fundamental 

rights in a democratic society. When the Court examined the case, it had to use a thorough 

scrutiny. To be inhuman treatment within the scope of Article 3 the action must reach a 

minimum level of severity, which depends on all circumstances of the case. The Court also 

stated that people who suffers from a mental disease should be seen as vulnerable people. In its  

examination of whether the action of the medical staff could be justified and if regular checks 

were carried out while the applicant was strapped, the Court noted that straps only can be used 

in certain situations, as a last resort when no other options are available and there must exist an 

immediate risk that the patients will harm themselves. The action taken must further be 

proportionate, and the Court concluded that a situation where a patient is strapped because 

he/she is restless cannot be proportional. The Court also raised critics towards the institution 

for not applying any other measures before the straps were used. Furthermore, as the applicant 

had been strapped because the staff found him aggressively during the night, the Court found 

that this was not justified since no other measures had been tried. It also noted that in this 
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situation the straps were used as a punishment, which is never allowed. The Court concluded 

that the Government had failed to show that the use of straps had been necessary and 

proportionate. The Government had also failed to show that regular checks had been carried 

out in line with the instructions. Therefore, the situation had reached the threshold for inhuman 

and degrading treatment and thus there had been a violation of Article 3 ECHR.183 

3.3.6 Tali v Estonia  
 

In case Tali v Estonia (App no 66393/10) the Court delivered its judgment on the 13 February 

2014 (final 13 May 2014) in a dispute between the applicant Tali and the defendant State 

Estonia about a situation where the applicant argued that he had been subject to torture and 

inhuman treatment contrary to Article 3 ECHR.184 The applicant relied on events that had 

occurred while he was held in prison in July 2009. The measures he had been subject to were; 

handcuffs; a telescopic baton; pepper spray; and he had also been strapped to a bed for three 

hours and 40 minutes. He argued that the use of straps had not been proportional. Furthermore, 

the applicant referred to a medical report which had been done after the event which had stated 

that the applicant had e.g. a broken rib, scratches and bruises. As regards this, the applicant 

argued that the treatment had amounted to torture.185  

The Government did not agree with the applicant’s story and argued that the chosen measures 

had been lawful since the order from the officers was easy to comply with. They further argued 

that since the applicant served a life sentence for the murdering of two persons and the threat 

to kill a third, and that he was a high-risk prisoner for those working with him within the prison 

and also towards other prisoners, had called for the chosen measures in the events that had 

occurred. As to the use of straps the Government argued that this measure had been used as a 

last resort after the use of handcuffs, pepper spray and baton had not calmed the applicant. The 

Government also relied on the fact that the applicant had been checked upon every hour while 

he was strapped, to see whether the straps could be removed. As a final comment the 

Government submitted that the straps had been used as a preventive measure to avoid that the 

applicant could harm himself or others. Therefore, the criteria of severity and disproportionality 

that needs to be met in order for there to be a violation of Article 3 of the Convention, had not 

been reached in the present case.186 

The Chamber of the Court started its examination of the case and noted that Article 3 sets out 

one of the most important principles in a democratic society. As also examined in the previous 

cases in this thesis, for there to be ill-treatment the treatment must reach a minimum level of 

severity which depends on all circumstances of a case.187 As to the chosen measures of 

handcuffs, baton, pepper spray and straps, the Court first noted that there is a difficult situation 

when there is a dangerous detainee. In these cases, there must be a balance between the rights 

of the individual detainees and the rights between the detainees and the safety of the officers. 

The Court first noted the use of pepper spray and referred to reports done by the CPT, which 

stated that pepper spray should be used in open areas due to the risk. Furthermore, the results 

of the use of pepper spray can give rise to breathing problems, irritation of eyes and chest pains. 

The Court concluded that the use of pepper spray could not be justified, since it had been used 

in a closed area and it had not been necessary.  

                                                           
183 ibid [83]-[106].  
184 Tali v Estonia App no 66393/10 (ECtHR, 13 February 2014, final 13 May 2014) [53].  
185 ibid [19] and [65]-[68]. In [19] it is established the straps were applied between 08:40 a.m. and 12:20 p.m.  
186 ibid [69]-[74].  
187 ibid [55]-[56].  
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As to the use of straps the Court referred to case Julin v Estonia (examined in chapter 3.3.4 of 

this thesis) which had been examined close upon the present case. The Court noted that in the 

present case of Tali v Estonia the applicant had been strapped to a bed for three hours and 40 

minutes, which is a shorter time than the time-period in case Julin v Estonia. However, the 

Court stated that even though the applicant had been aggressively and that he had been strapped 

for a shorter time than applicant Julin, the situation should still be examined. The Court firstly 

noted that the applicant’s aggressively behaviour had occurred after he had been in a battle with 

other prisoners. Secondly, the Court reminded the parties of the present case, that the use of 

straps should never be applied as a punishment. The use of straps should only be applied as a 

measure to hinder persons to harm themselves or others. Lastly, the Court raised a question as 

to why the use of straps had been necessary as the applicant had been transferred to single cell 

after the battle with the other prisoners. The Court doubted that the applicant in this situation 

could cause a threat to his own health and the security of others. With regard to this, the Court 

concluded that the situation must have caused the applicant severe suffering. Therefore, the 

treatment of the applicant had amounted to inhuman and degrading treatment and thus there 

was a violation of Article ECHR in the present case.188 

3.4 Summary Chapter 3 
 

To summarize chapter 3 of this thesis, when the Court and States interpret the Convention, they 

must do it in line with the general principles set out in the VCLT.  As seen from case Ireland v 

UK in 1978 the Court found that the treatment there amounted to inhuman and degrading 

treatment since the acts were not that intense and cruel as the term torture indicates. 20 years 

later in case Selmouni v France the Court found that a similar situation amounted to torture and 

referred to the fact that the Convention is a living instrument that must take into account the 

present-day conditions and therefore the threshold can change in the future. The Court has 

found that inhuman treatment is treatment that are applied for several hours, cause mental and 

physical suffering on the individual and also with the intention to affect the person’s dignity. 

As to degrading treatment, the Court has stated it is enough that the individual in his own eyes 

is humiliated as seen in case Bouyid v Belgium. 

As to the use of straps in compulsory treatment, the Court has noted that persons treated within 

compulsory treatment is seen as a vulnerable group. As seen from the article of Peroni and 

Timmer this means that the margin of appreciation left for the Member States can be narrow. 

This means that for the compulsory treatment to be justified the Member States must have very 

weighty reasons. However, sometimes the compulsory treatment is concluded to be necessary 

and therefore the person is treated within an institution. To be subject to compulsory treatment 

is the same as detention. This was concluded in case Stanev v Bulgaria. This means that States 

have the responsibility of the acts done by officers working within these institutions. The Court 

has stated in all the cases examined in this thesis relating to the use of straps, that straps should 

only be used as a last resort, when no other less restrictive alternatives are possible. Yet, in the 

majority of cases, the ECtHR found a violation, because the straps had been used for too long 

without any justified ground. As to the time-period, like stated above in the examination of the 

Swedish system, the Court has found that there can be no exact given time on how long straps 

can be used. There must be continuous controls of the patient in order to see whether the straps 

can be removed, and less restrictive measures can be used instead.  

 

                                                           
188 ibid [75]-[82].  
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4. The European Committee for the Prevention of Torture and Inhuman or Degrading 

Treatment or Punishment (CPT) 

4.1 About the CPT 

 

In 1989 the European Convention for the Prevention of Torture and Inhuman or Degrading 

Treatment or Punishment entered into force. It established that there should be a European 

Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

(CPT).189 The persons who works for the CPT is elected by the Committee of Ministers of the 

Council of Europe by an absolute majority of votes. Furthermore, those who becomes an elected 

member of the CPT are people with a high moral character, has experience and competence of 

working with human rights or the specific question of the prevention of torture, inhuman or 

degrading treatment or punishment.190 Article 1 of the European Convention for the Prevention 

of Torture and Inhuman or Degrading Treatment or Punishment sets out that the aim of CPT is 

to do country visits and examine the situation of persons who are deprived of their liberty. The 

CPT should investigate whether Member States fulfil their obligations in the prevention of 

torture, inhuman or degrading treatment. If the CPT finds that the Member State is in breach, it 

should write this in its report and give advice on what can be done in order to strengthen the 

individual’s rights and protection.191 Article 3 further states that the CPT and the domestic 

authorities should co-operate. Member States shall give the CPT full access to institutions 

where people are deprived of their liberty and allow the CPT to travel within the country without 

restrictions. Lastly, Member States shall give CPT access to all relevant and necessary 

information it needs in order to do its investigation.192 

4.2 CPT on the Use of Straps as Compulsory Treatment  
 

The European Convention for the Prevention of Torture and Inhuman or Degrading Treatment 

or punishment has been in force in Sweden since 1 February 1989.193 Since then the CPT has 

carried out a couple of visits to Sweden where it has noted the use of straps within institutional 

compulsory treatment. In a report which was published in 2016 after its visit to Sweden in 2015, 

the CPT was both satisfied with some improvements but also raised concern to issues with 

regard to the use of straps.  

Firstly, the CPT raised concern about situations where a patient is kept in straps for more than 

four hours. It noted what is set out in Paragraph 19 of the Compulsory Mental Care Act about 

the obligation on the Chief-doctor to check on the patient continuously before the time-period 

is prolonged. However, the CPT noted that on regular basis the doctor does not see the patient 

in personal, and rather the decision is made through a phone-call to the nurse who is in the room 

together with the patient. The CPT recommended Sweden to take actions and stop this. For 

                                                           
189 European Convention for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

(adopted 26 November 1987, entered into force 1 February 1989) ETS No. 126, Article 1. 
190 ibid Article 4 (2) and 5 (1). The candidates are recommended by the Bureau of the Consultative Assembly of 

the Council of Europe and each party within the Assembly have the obligation to nominate three persons to the 

list.  
191 ibid Article 1 and 10.  
192 ibid Article 3 and 8.  
193 Council of Europe’s website ’Chart of Signatures and Ratifications of Treaty 126’ 

<https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/126/signatures?p_auth=SB9QG3m3> 

accessed 6 May 2019.  

https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/126/signatures?p_auth=SB9QG3m3
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there to be justified to keep a patient in straps or the continuous use of straps, the CPT concluded 

that the Chief-doctor must see the patient in personal.194 

Secondly, the CPT recommended the institutions to give the patients a possibility to talk with 

the staff after the use of straps, so they can be told why they were strapped, but also to give the 

patients a possibility to express how they have experienced the situation.195 Lastly, the CPT 

noted the positive measures taken by Sweden in order to secure the individual’s rights. These 

were; reports were made more frequently when straps were applied and even though the reports 

were sent to the National Board of Health and Welfare rather than IVO, the Committee was 

satisfied.196  

From its visit to Denmark in 2014 the CPT noted, just like the ECtHR, that straps should only 

be used as a last resort. Furthermore, the CPT stated that the lack of staff can never justify why 

a patient is kept in straps for more than necessary time. There were some remarkable findings 

done by the CPT as to the time-period straps were used in Denmark. Some cases stated that 

patient had been strapped for several days or months with a few pauses, one patient had as a 

result of the use of straps been unable to walk normal and therefore been in need of training to 

learn to walk again. The CPT concluded that the use of straps for several days can never be 

justified and therefore situations where straps are used for several days can amount to ill-

treatment.197  

Since the ECtHR in 2012 examined the case Bures v the Czech Republic it could be interesting 

to examine the report done by the CPT two years after that judgment. From the CPT’s report it 

can be noted that straps were applied without breaks from ten to 82 hours. CPT made aware 

that the use of straps should be used for the shortest time possible and situations where the 

straps are used for more than six hours, calls for the examination by two doctors.198 

Furthermore, the CPT raised concerns to the fact that nurses was not in the room during the 

whole time while the patient was strapped. It concluded that there is an obligation that whenever 

a patient is strapped, a nurse should always be in the room in order to help the patient go to the 

toilet, eat or drink.199 CPT was also critical to the fact that in some situations the staff had been 

calling for assistance from the police in order to get the patient into straps. This was because 

they had not been able to do it by themselves. The CPT stated that this must come to an end 

and that the staff who works within the institution must get all the relevant training they need 

in order to be able to handle patients. The training should focus on both how someone can get 

                                                           
194 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

‘Report to the Swedish Government on the visit to Sweden by the European Committee for the Prevention of 

Torture and Inhuman and Degrading Treatment or Punishment (CPT) from 18 to 28 May 2015’ CPT/Inf (2016) 1, 

Document date 23 November 2015 (Published 17 February 2016) para 117.  
195 ibid para 118.  
196 ibid para 120.  
197 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

‘Report to the Danish Government on the visit to Denmark carried out by the European Committee for the 

Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 4 to 13 February 2014’ 

CPT/Inf (2014) 25, Document date 17 July 2014 (Published 17 September 2014) para 121 and 125. When patients 

were strapped for days or months, they could be released to go to the toilet, but might be forced to have a belt 

around them. This was examined in the CPT’s report on its visit to Denmark in 2008.  
198 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

‘Report to the Czech Government on the visit to the Czech Republic carried out by the European Committee for 

the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 1 to 10 April 2010’ 

CPT/Inf (2015) 18, Document date 17 December 2014 (Published 31 March 2015) para 165.  
199 ibid para 167.  
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strapped, but also give an understanding for the consequences of the use of straps might have 

on a patient.200  

 

  

                                                           
200 ibid para 168.  
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5. Alternatives to the Use of Straps  
 

As seen in the examined chapters of this thesis the use of straps is a critical measure, that should 

only be used as a last resort when no other measures are possible. Yet, what are the alternatives 

to the use of straps?  

The reporters in the documentary done by Uppdrag Granskning, went to Iceland where straps 

have not been used since the 1930s. Instead the staff of three-four persons holds the patient 

down and try to calm him/her by talking to the patient. Usually, after 20 minutes the patient has 

calmed down and the staff can let go.201 CPT has during its country-visits noticed different 

measures that can be taken to handle an aggressively patient. These were; physical contact, 

where the staff holds the patient until he/she calms down; the use of straps; forced medication 

to calm down the patient; and seclusion, which means that the patient is kept in a separate 

room.202 Yet, all these measures have both positive and negative effects. As seen from the 

CPT’s report done in 2006, chemical measures cannot be removed in the same manner as 

physical measures and straps.203 From the CPT’s point of view, the physical measure is the 

preferable one among the countries it had visited.204 

Yumi Ahn discussed in an article published in 2010, four different behavioural interventions 

programs as an alternative to the use of straps, seclusion and medication.205 The first alternative 

is called the ‘Token economy’, which in short terms indicates that the patients will get a sort of 

ticket when they do developments, that they can exchange to e.g. cigarettes or a single room. 

The second alternative is the ‘ABCD-program’ which stands for; autonomy; belonging; 

competence; and doing for others. The aim of this alternative is to create a good relationship 

between the staff and the patient. ‘Stage-based therapeutic management programs’ is the third 

alternative that can be used. It describes the different stages of a patient’s behaviour and what 

can be done on each stage in order to reduce the risk of the situation to escalate. In two stages 

the staff makes the patient aware that he/she is about to lose control of his/her behaviour. In the 

last two stages, when the patient acts violent, the staff still talks to the patient and try to calm 

him/her down. If the patient calms down, the staff will let him/her know that he/she is good 

now. After the situation has calmed down, the patient is given the opportunity to talk about 

alternatives to the loose of control, but the patient is never given a negative comment on why 

he/she lost control. After this it is important to let the patient continue to talk with a professional 

that can help patient reduce his/her aggressively behaviour. The last alternative is called ‘Anger 

triggers and de-escalations strategies’ which states that the dialogue between the staff and the 

patient is a cornerstone to understand the patient’s behaviour. In this treatment, patients were 

also taught how they could tackle their behaviour by e.g. take deep breaths and think of 

something positive instead of just being told to calm down. Lastly, the staff was trained to talk 

with the patient in a normal tone and as stated by Ahn, for example say ‘” remember, your goal 

is to stop hitting and to go on pass this weekend”.’206 

                                                           
201 Uppdrag Granskning (n 1) at minute 47:50. 
202 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) 

‘Means of restraints in psychiatric establishments for adults (Revised CPT standards)’ CPT/Inf (2017) 6, 21 March 

2017, 2.  
203 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) 

‘Means of Restraint in a psychiatric hospital’ CPT (2006) 22, 24 February 2006, 3.  
204 ibid 4-5.  
205 Yumi Ahn, ‘Behavioural interventions programs as an alternative to Mechanical Restraints: Cost-benefit 

analysis and policy recommendations’ Southern California Review of law and justice (2011) vol. 21(1), 21.  
206 ibid 23-27. 



30 
 

The CPT has noted that even though a person is subject to institutional compulsory treatment, 

it is important to let the patient be a part of the decision of which compulsory measures to be 

taken. The measure should be the least restrictive and dangerous.207 Furthermore, the CPT and 

the preparatory work have concluded that the lack of staff or the lack of trained staff can never 

justify the use of straps as institutional compulsory treatment.208 The trained staff is necessary 

so the compulsory measures taken do not harm the patient. In situations where the patient is 

hold down by the staff, it is important that the staff has trained techniques to avoid injuries. One 

of the aims of the training is that it will help the staff to look for alternative measures before the 

situation escalates.209 

 

  

                                                           
207CPT (n 202) 4.  
208 ibid 3; Prop.1990/91:58 (n 57) 260.  
209 CPT (n 203) 7.  
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6. Analysis 
 

The legal question asked in chapter 1.2 in this thesis, was whether the use of straps falls within 

the scope of Article 3 ECHR. First, as seen in the Swedish system of the laws of compulsory 

treatment, institutional compulsory treatment should be given when a person suffers from a 

severe psychological disorder and thus is in need of care 24 hours a day. Furthermore, the basic 

principle is the patient’s agreement to the treatment. This is important in a human rights 

perspective, since everyone has the right to integrity and respect for their own life. Yet, as noted 

sometimes a person is of such unsound mind that institutional compulsory treatment is 

necessary and thus the Swedish system must be payed attention. From the research done, the 

Swedish system on when someone is subject to compulsory treatment includes provisions on 

when, where and who makes the decision of the treatment. The rules safeguard the individual’s 

right not to be subject to arbitrary decisions, since compulsory treatment cannot continue 

without a decision from the Administrative Court and the Chief-doctor must be active and see 

whether the institutional compulsory treatment should continue. It is also important that the 

patient has the possibility to appeal the decision of the institutional compulsory treatment. 

Second, as to the regulations that provides for the use of straps within institutional compulsory 

treatment, question arises when it comes to the time-period the straps can be applied. This since 

the Compulsory Mental Care Act lacks provisions on how long straps can be applied and what 

severe reasons are. Furthermore, it is worrying that regular checks are not carried out and the 

Chief-doctor might do the decision of prolonged use of straps through a phone call. As JO 

stated, the use of straps can only be applied as long as the requirements of danger to harm 

himself/herself and the security of others as set out in Paragraph 19 of the Compulsory Mental 

Care Act are met. This is because being a measure of last resort, the threshold for the continuous 

use should be set high. The fact that the Swedish law does not give the patient a possibility to 

appeal the decision of the use of straps, is setting the patient in a position where he/she can face 

arbitrary decisions. This cannot be respected as guaranteeing the patient’s protection under the 

Convention. However, it is important that the Chief-doctor fill in reports and send to IVO, since 

IVO is the institution that should investigate whether e.g. institutions for compulsory treatment 

carry out their work in line with the law and instructions. 

Thirdly, as to the ECtHR findings it is important to note the Convention as a living instrument. 

This is important, since the society is in continuous change, and the values and the view of the 

law are not the same today as it was in 1950 or even in 1992 as seen in case Herczegfalvy v 

Austria compared to e.g. case Bures v the Czech Republic in 2012. The general principles of 

treaty interpretation as set out in Article 31 VCLT calls for both the Court and Member States 

to interpret the ECHR in good faith with the object and purpose of the Convention. In the light 

of the ECHR, it means that the principle of rule of law must be protected. As to the margin of 

appreciation, it can be broad or narrow. Yet, as seen in case Alajos Kiss v Hungary, case Plesó 

v Hungary and case Bures v the Czech Republic, people with mental disabilities are seen as a 

particular vulnerable group, which requires States to have very weighty reasons for their actions 

to be justified.  

Continue to the Court’s assessment of the threshold for torture, inhuman and degrading 

treatment it can first be concluded that the threshold for torture is set high, meaning that it will 

require a cruel suffering, applied for a time by a public official or a person who acts in public 

capacity, and with an intention to e.g. get information or confession out of the treatment. The 

threshold for inhuman treatment is said to be the mental and physical suffering of persons, 

where the treatment is applied for hours that reaches a minimum level of severity. For there to 
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be degrading treatment, it is as concluded in e.g. case Bouyid v Belgium that the applicant is 

humiliated in his/her own eyes and that there arises a feeling of fear. 

As to the Courts view of compulsory treatment, it first should be noted that the Court stated in 

case Stanev v Bulgaria and case Bures v the Czech Republic that keeping persons within a 

sober-up centre or social care home is the same as detention, thus the staff working within those 

institutions acts in official capacity. This means that States can be held responsible for 

violations that occur. As seen under Article 1 ECHR, States have an obligation to protect their 

citizens against violations of the rights set out in the Convention. This means that there is an 

obligation on the authorities to train the staff working at e.g. institutions for compulsory 

treatment so that violations do not occur. Noting the Court’s judgments on compulsory 

treatment, the compulsory treatment should be given as a last resort and there must be a fair 

balance between the State’s responsibility to secure everyone the best health and on the other 

hand the individual’s right to self-determination.  

Yet, there can be situations where the compulsory treatment is necessary and thus there are 

different measures that could be taken. The ECtHR’s view on the use of straps was examined 

in five cases of this thesis. From all cases it can be concluded that the straps should be used as 

a last resort when no less restrictive measures are possible. In case Herczegafalvy v Austria in 

1992, the Court concluded that the medical necessity at the time had justified the use of straps. 

However, similar situations in cases examined between 2009 and 2014 stated that the use of 

straps amounted to inhuman and degrading treatment and thus was a violation of Article 3 

ECHR. The reasons for this were, in case Wiktorko v Poland that the Government had failed to 

prove any justified ground for why the straps were applied for ten hours. E.g. no reports on the 

prolonged time-period of the use of straps were done, neither could the Government prove that 

the patient had been examined by a doctor while she was strapped. The Court also noted in the 

same case, that measures must be necessary and also respect the patient’s dignity. Furthermore, 

in case Julin v Estonia the Court found a violation in a situation where the patient had been 

strapped for nine hours, and the Government had tried to justify this since the applicant’s 

behaviour was not normal.  

As to the case of Bures v the Czech Republic where the straps had been applied for intervals 

during a night, the Court concluded that restlessness cannot justify the use of straps. 

Furthermore, it noted that the use of straps can never be applied as a punishment. Neither had 

regular checks been carried out. In case Tali v Estonia, the Court found a violation since the 

straps had been applied as a punishment and the Court questioned whether it really had been 

necessary to strap the detainee after he was sent to a single room. Therefore, it was not justified 

to strap the person for three hours and 40 minutes.   

Fourthly, the CPT’s work is important to note States’s violations of Article 3 of the Convention. 

This is a way to ensure that States fulfils their obligations under the Convention, even though a 

case might not be referred to the Court. The CPT has set out important principles on e.g. the 

use of straps and even though the CPT’s documents are not binding on Member States, they 

should be paid attention, since the documents provide helpful information on the use of straps. 

There must e.g. be trained staff and another important factor is that the CPT remind States that 

even though a patient is subject to institutional compulsory treatment, attention should be given 

to the patient’s wish for chosen measures.  

Lastly, the alternatives to the use of straps seems like a vague description given in the law, 

preparatory work and case law. However, as seen from the reports of the CPT and the article 

by Yumi Ahn, the problem is not that straps are used, rather it is a question of the responsibility 

of the State to make sure the staff gets the relevant training in order for the less use of straps 
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and in the long term forbid the use of straps as a compulsory treatment measure. To create a 

relationship between the patient and the staff seems like a cornerstone to avoid the use of straps. 

In this way the patients will feel more protected. To remove the use of straps completely, I think 

more research on alternative measures must be done. This since e.g. medication might not be 

as tough as the use of straps, but it takes longer time for the body to be free from the medication. 

Furthermore, this is a question both for the national authorities, but also for the international 

community. National authorities have a narrow margin of appreciation in this field, since 

patients with psychological problems have been concluded to be a particular vulnerable group. 

This puts higher requirements on the States to make sure that patients are not subject to arbitrary 

decisions when it e.g. comes to the prolonged use of straps. The international community 

together can learn from each other on the measures taken and in the long term there is a 

possibility for the prohibition of the use of straps. 

To conclude this analysis, the lack of financial resources and lack of trained staff can never 

justify the use of straps. The use of straps as a compulsory treatment measure can have a huge 

impact on a person’s health and cause actual bodily injuries and in worse case lead to death of 

a person. Therefore, it is important that it is used as a last resort and regular checks are carried 

out continuously when the straps are applied. Even though there is some vague description of 

what less restrictive measures are, it is rather preferable that if there is a situation where a patient 

is so aggressive that he/she is a danger to harm himself/herself or the security of others, it is 

better to use the physical contact between the patient and the staff.  

It is important to remember that these patients are human beings and have the same rights as 

everyone else in the society. These people have already great sufferings with their psychological 

issues, and therefore can be seen as a vulnerable group, which should be taken into account 

when they face institutional compulsory treatment. Like also stated by the CPT and in the 

domestic law, even though a person is treated within compulsory treatment, he/she should be a 

part of deciding which measures should be taken. This means that compulsory measures should 

be avoided as far as possible. The final comment is, if there is going to be less use of straps as 

a compulsory treatment measure, it is time for the national authorities to take measures to make 

sure the staff gets relevant training and to create clearer instructions on what the alternative 

measures are. There will be a long-term project to forbid the use of straps. Until then, States 

should train their staff so the staff can look for alternative measures before the situation 

escalates.   
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7. Conclusion 
 

The prohibition of torture and inhuman or degrading treatment or punishment set out in Article 

3 ECHR is an absolute right which do not allow derogations. The ECtHR has different treaty 

interpretation methods when it comes to the Convention. Firstly, the Convention must be 

interpreted in good faith. Moreover, there are positive obligations on Member States to take 

preventive measures to hinder treatment of torture and inhuman or degrading treatment. From 

the Court’s case law, it can be concluded that torture, inhuman and degrading treatment is not 

the same today as it was in the 1950s as the Court has developed the evolutive method, which 

states that the Convention is a living instrument. The threshold for torture is higher than it is for 

inhuman treatment meaning that it requires a level of cruelty as seen in case Selmouni v France. 

As also seen from the cases examined, most cases reach both the threshold for inhuman and 

degrading treatment, since there is a minimum level of severity with both physical and mental 

suffering and it can be enough that persons are humiliated in their own eyes. 

As seen from the domestic laws of Sweden, the ECtHR’s case law and reports of the CPT, the 

use of straps should only be used as a last resort when no other less restrictive measures are 

possible. Yet, there seems to be uncertainty about what the less restrictive measures are, but an 

important recommendation from the CPT is to train the staff to look for other measures before 

the situation escalates. From the examination done, States fail to justify the use of straps and 

often regular obligatory checks are not carried out. Furthermore, there is no given time-period 

on how long straps can be used, since it is a question of whether the patient is of such aggressive 

behaviour that his/her health and the security of others is at risk. However, as seen from the 

Court’s case law, States must prove very weighty reasons first for the compulsory treatment to 

be necessary and proportional and then even more weighty reasons for why the use of straps is 

necessary and proportional. In case Plesó v Hungary, people with psychological disorders 

subject to institutional compulsory treatment was seen as a particular vulnerable group, this 

leaves a narrow margin of appreciation left for the Member States. 

To conclude, in cases between 2009 and 2014, the Court has found that States who fails to 

justify the use of straps by e.g. not proving that they had been used as a last resort, or that the 

time-period the straps were used was necessary and proportionate, can be held responsible for 

those injuries, physical or mental suffering caused to a person as a result of the use of straps. It 

can thus be concluded that the use of straps as compulsory treatment reaches the threshold for 

inhuman and degrading treatment and thus violates Article 3 ECHR. 
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