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Abstract	
This study explains freedom of expression and what function it has in a society and which rights 
an individual has with regard to it. Furthermore, this study aims to research the threshold for an 
interference with an expression amounting to lawful hate speech with reference to the European 
Convention on Human Rights, Article 10(2). Materials such as the International Covenant on 
Civil and Political Rights and Universal Declaration of Human Rights is used alongside the 
European Convention of Human Rights to provide a clearer perception of freedom of 
expression. Throughout the study a dogmatic method is used such as case-law to the European 
Convention of Human Rights where the European Court of the Human Rights reasoning is of 
central importance when conducting the research. Scholars, articles and journals are used to 
widen the knowledge with regard to freedom of expression and hate speech. This study 
concludes that a State may lawfully interfere an expression that amount to hate speech when 
the circumstances around such expression allow it. Even if the expression taken by itself may 
be considered hate speech or fulfil the criterions of hate speech with regard to the Commission’s 
recommendation, such expression may still not be lawfully interfered if the circumstances do 
not allow it. Also, it can be seen that an expression being subject to lawful interference, may 
not be lawfully interfered if a positive outcome may occur by not interfering with such 
expression, thus justifying the damaging part with positives such as a strong public interest.  
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1. Introduction	
Freedom of expression is pivotal for a sustainable democratic society. The idea of expressing 
thoughts and beliefs does not need to be exhausted further than looking at the judgement in the 
central Handyside case where the ECtHR (the Court) emphasized the importance of the rights 
protected by the European Convention of Human Rights article 101, ‘constitutes one of the 
essential foundations of a democratic society, one of the basic conditions for its progress and 
for the development of every man’2. Furthermore, freedom of expression does not only give the 
right to express oneself, but to receive and impart information and ideas, thus adding an 
additional crucial value to it.3 
 
Something not stressed enough is the central importance of freedom of expression regarding 
other rights, such as; freedom of thought, religion, assembly and more. E.g. freedom of thought 
cannot be exercised without the right to express that very thought. The same would be 
considered for freedom of religion and assembly, where the right to practice or teach a religion 
usually include the freedom to publish religious literature or broadcast religious programs 
which would be a clear exercise of freedom of expression. When people come together to 
pursue interests through different associations, exchange different ideas or opinions, this would 
also mean a clear exercise of freedom of expression. Thus, freedom of expression is not only a 
fundamental right itself, but de facto important due to enabling other rights.  
 
Freedom of expression is a fundamental right for a democratic society. Such right is to be 
considered a powerful tool that can be used in many ways, by the media, governments, 
companies, highly influencing persons etc. However, when freedom of expression is exercised 
the expression may, depending on its content, be deemed to constitute hate speech. States have 
the possibility to regulate when expression of any kind amount to hate speech and limit where 
such is deemed necessary and possible, as they are not obligated to do so due to it being a 
positive obligation.4 The Court uses two approaches when dealing with hate speech. The first 
approach involves excluding an expression from the Convention with regard to hate speech, 
provided for by article 17; 

 
Nothing in this Convention may be interpreted as implying for any State, group or 
person any right to engage in any activity or perform any act aimed at the 
destruction of any of the rights and freedoms set forth herein or at their limitation 
to a greater extent than is provided for in the Convention.5 

 

                                                
1 Convention for the Protection of Human Rights and Fundamental Freedoms (published 4 November 1950, 
entered into force 3 September 1953); The European Convention of Human Rights and Article 10 of the 
Convention will be phrased as ‘the Convention’ and where found relevant ‘the Article’. 
2 Handyside v United Kingdom App no 5493/72 (ECtHR, 7 December 1976) para 49. 
3 Verpeaux M, Freedom of expression (1st edn, Council of Europe 2010) 29 – 30; James Weinstein, ‘Hate Speech 
Bans, Democracy, and Political Legitimacy Symposium: Hate Speech and Political Legitimacy’ [2017] hard copy 
journal 527, 528 – 530. 
4 Macovei, Monica, Freedom of Expression – A guide to the implementation of Article 10 of the European 
Convention on Human Rights, 2nd edn; Human rights handbooks, No. 2, Council of Europe [cit. Macovei], p. 29-
30; Katharine Gelber, ‘Freedom of political speech, hate speech and the argument from democracy: The 
transformative contribution of capabilities theory’ [2010] hard copy journal 304, 305. 
5 Convention for the Protection of Human Rights and Fundamental Freedoms (published 4 November 1950, 
entered into force 3 September 1953). 
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As the expression in question may amount to hate speech of such nature that it negates from 
fundamental values of the Convention to an extent where it does not fall within the scope of the 
Convention itself. This approach is in short terms aimed at preventing applicants from inferring 
from the Convention any right to engage in activities or perform acts aimed at the destruction 
of any of the rights and freedoms set forth in the Convention, e.g. Article 10. Thus, where 
expression amount to hate speech of such nature, it may not be subject to the principles set by 
Article 10 or the Convention as a whole, e.g. of such expression would be Holocaust denial 
where the Court would not assess the expression in question as it would not fall in line with the 
principles set by the Convention as such expression is deemed absolute necessary to prohibit.6  
 
The second approach used by the Court is the focus of this study. This approach involves setting 
restrictions on an expression protected by Article 10(2). Al though, this expression may be 
considered hate speech as it does not destroy fundamental values of the Convention to the extent 
where it would not be protected under the Article or fall within the Article’s and the 
Convention’s scope as the first approach would, i.e. lawful hate speech.7 In other words, hate 
speech that is protected under the Convention, but which States Parties may lawfully limit. 
Thus, whenever a reference is made to hate speech in this study it is set out to fall within the 
scope of the second approach by the Court. In certain circumstances there pertains a thin line 
between freedom of expression and when its amounting to hate speech. Therefore, a clear 
distinction needs to be made between freedom of expression and hate speech.8 
 

1.1 Research	question,	Purpose	and	Delimitation	
The research question for this study is How can a State interfere with an expression that 
constitutes hate speech under Article 10(2) of the European Convention of Human Rights? 
Before going in to what the threshold for ‘hate speech’ is, it is necessary to conclude what is 
considered to be hate speech? Thus, forming a second research question but not as central as 
the first. 
	
The purpose of this study is to find the threshold to when a State can interference with an 
expression amounting to lawful hate speech with regard to the ECHR, Article 10(2) as this 
threshold is not clear in all circumstances which may cause confusion. The ECHR will be of 
main focus in this study as case-law from the Court will be assessed when looking at how the 
Article and the Convention has been applied and assessed in a given case. Other legal 
documents except the International Covenant on Civil and Political Rights (ICCPR) and the 
UN Universal Declaration of Human Rights (UDHR) will not be looked upon due to page 
limitation and relevance to the research question. Un documents or regional bodies are used 
where found relevant due to being widely recognized, thus a correlation between the ECHR 
and these kinds of sources can be found. However, legal documents not in relation or similar to 
the ECHR is not used in this study.  
 

                                                
6 Antoine Buyse, ‘Dangerous Expression: The ECHR, Violence and Free Speech’ [2014] International & 
Comparative Law Quarterly 491, 494; Mario Oetheimer, ‘Protecting Freedom of Expression: The Challenge of 
Hate Speech in the European Court of Human Rights Law’ [2009] hard copy journal 427, 431 – 432. 
7 European Court of Human Rights, ‘Factsheet – Hate speech’ (March 2019), this factsheet does not bind the Court 
and is not exhaustive. 
8 Robin White and Clare Ovey, The European Convention on Human Rights (5th edn, OUP 2010) 430; Dominic 
McGoldrick, ‘Thought, Expression, Association and Assembly’ in Daniel Moeckli, Sangeeta Shah and Sandesh 
Sivakumaran, International Human Rights Law (3rd edn, OUP 2018) 222.  
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1.2 Method	and	Material		
This study is researched and written with a dogmatic method. Which means that an 
interpretation and systematization of existing law is conducted. The purpose with interpreting 
such sources by a dogmatic method as in this study, is with a normative system based upon 
authoritative sources. The relevance of the interpretation is based of its coherence with the legal 
method. An assessment of a dogmatic method is made possible where the interpreter openly 
presents the sources used, arguments and conclusions, as in this study. Furthermore, a legal 
dogmatic method is always based on a problem, which is the same for this study when searching 
for the threshold of an interference with lawful hate speech. Freedom of expression with regard 
to hate speech is in constant development due to e.g. new technological advancements in 
today’s time, therefore, this study would contribute to its research as studies made with legal 
dogmatic methods have an influence on the development of law.  
 
The formal position with regard to international courts are that their decisions are subsidiary, 
meaning that their decisions are only binding in the particular case and can be discounted in 
other cases. However, through the interpretation and application of treaties and customs, the 
courts’ judgements elucidate international law such as the Convention in this study. At the 
regional, national and international level courts such as the Court play a crucial role in 
developing human rights law such as the Convention, in accordance with changing social 
circumstances and understanding of rights.9 Hate speech is defined in the Court’s case law and 
is thus used as a guideline for determining the threshold of interfering with an expression. A 
finding by the Court in its judgement of a violation of the Convention obliges the State in 
question to make required changes of the domestic legal order to avoid further breach with the 
Convention. This is inherent due to the obligation set by Article 46(1) of the Convention where 
a state is to abide by the Court’s ruling in any case where it is a party.10 The Court’s case law 
is to be considered as a primary source due to the fact that the Court show how the principles 
set by the Convention with regard to Article 10, are used in practice. It can also not be 
disregarded that the Court is the last instance for applicants appealing domestic courts 
judgements. Domestic courts base their findings on the Court’s judgement when assessing 
freedom of expression, thus the Court set the standard how the principles set forth by the 
Convention should be used in a given case. It is for these reasons this study is mainly focusing 
on the Court’s case law. The cases chosen are chosen of relevance for the research question and 
of recent dates making the Court’s reasoning relevant with present time’s principles. As cases 
of recent dates is of focus; where the Court is referring to a case that it finds to be of relevance, 
independent of the date, it is taken in to concern. However, it is be pointed out that the Court 
only recently started to assess cases on a regular basis with regard to Article 10 in regard to hate 
speech. When searching for cases regarding Article 10 and hate speech in particular, it can be 
concluded to stretch back 25 years to the first case regarding hate speech, yet older cases or 
cases close to such age are taken in to concern in this study where found relevant. E.g. the oldest 
case to be found with regard to Article 10 of the Convention is the Handyside, whilst the oldest 
case to be found with regard to hate speech is Jersild v. Denmark which is of more recent date.11 
 
The six cases analysed in this study, Perinçek, Vejdeland, Mátásaru, Ibgragim Ibragimov, 
Annen, and Dmitriyevskiy, are considered to be regarding lawful hate speech due to fulfilling 
the criterions for hate speech set by the Committee of Ministers and are therefore set for a 
                                                
9 Dominic McGoldrick, ‘Thought, Expression, Association and Assembly’ in Daniel Moeckli, Sangeeta Shah and 
Sandesh Sivakumaran, International Human Rights Law (3rd edn, OUP 2018) 75. 
10 Robin White and Clare Ovey, The European Convention on Human Rights (5th edn, OUP 2010) 42. 
11 Jersild v Denmark App no 15890/89 (ECtHR, 24 September 1994); Handyside v United Kingdom App no 
5493/72 (ECtHR, 7 December 1976). 
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further analysis in this study.12 Case Vejdeland is to be considered hate speech as it was found 
to discriminate homosexual people, case Mátásaru is seen as hate speech due to spreading 
hatred towards the national prosecutor, Ibragim Ibragimov is considered hate speech due to 
spreading religious hatred and allegedly inciting violence, Perinçek justified the Armenian 
genocide thus justifying the killings of hundreds of thousands of people which discriminates 
present-day Armenians, in case Annen a comparison between two doctors performing abortions 
and the Holocaust was made thus discriminating the doctors and in case Dmitriyevskiy hate 
speech was to be found due to e.g. alleged incitement to violence and ethnocentrism.13 
 
Material such as the; UDHR, ICCPR and ECHR is looked upon for this study due to their 
resemblance on freedom of expression. ECHR as a regional treaty, is the main focus of the 
study, ICCPR is merely used to compare and broaden the scope of hate speech and freedom of 
expression. Scholarships are used to give an overview of what freedom of expression is and for 
clarification of the term hate speech. Time related articles and journals are therefore also used 
for the purpose of investigating hate speech in its context. Generally, sources of law in line with 
the legal dogmatic method’s way of researching is primarily used in this study.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
12 Recommendation No. R (97) 20 of the Council of Europe Committee of Ministers on ‘Hate Speech’ (30 
October 1997); Article 19, ´Hate speech´ Explained – A toolkit, London, 2015 [cit. ´Hate speech´ Explained – A 
toolkit], p. 18 ff. The approach of three categories have been evolving from United Nations General Assembly, 
Promotion and protection of the right to freedom of opinion and expression – Report of the Special Rapporteur 
on the promotion and protection of the right to freedom of opinion and expression, A/67/357, 2012 [cit. United 
Nations General Assembly 2012] p. 20 – 22. 
13 Dmitriyevskiy v Russia App no 42168/06 (ECtHR, 3 October 2017), para 117. 
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2. Hate	Speech	
As hate speech is to be considered a branch of freedom of expression, conducting a legal study 
on the threshold to interfere with an expression amounting to hate speech is not possible without 
researching freedom of expression itself. Before going in to hate speech, it is of upmost 
necessity to look at the ECHR as this convention will be the main focus for this legal study, but 
other legal documents are taken in to concern as well. 
 

2.1 Convention	for	the	Protection	of	Human	Rights	and	Fundamental	
Freedoms	(ECHR)	

Freedom of expression art. 10 (1) 

Everyone has the right to freedom of expression. This right shall include freedom to 
hold opinions and to receive and impart information and ideas without interference by 
public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises.  

(2) 
The exercise of these freedoms, since it carries with it duties and responsibilities, may 
be subject to such formalities, conditions, restrictions or penalties as are prescribed by 
law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, for 
preventing the disclosure of information received in confidence, or for maintaining the 
authority and impartiality of the judiciary.14 

 
The first paragraph set out in the article a wide prima facie way of communicating through 
receiving and imparting information, when an interference from a state cannot be justified. Any 
form of expression is encompassed in the first paragraph: this includes paintings,15 books,16 
cartoons,17 films,18 video-recordings,19 statements on radio interviews,20 information 
pamphlets,21 the internet,22 any content including hate speech,23 and pornography.24 
 
The second paragraph of the article constitutes an interference with freedom of expression, 
which is to be seen broadly by the Court. Interferences such as ‘penalties’, ‘restrictions, 
‘conditions’ and ‘formalities’ must be de jure justified.25 
 
The Court has recognized that states have a certain margin of appreciation when deciding if a 
necessity to restrict freedom of expression exist. Based on factors such as history, culture, and 

                                                
14 Convention for the Protection of Human Rights and Fundamental Freedoms (published 4 November 1950, 
entered into force 3 September 1953). 
15 Müller v Switzerland ECHR App no 10737/84 (ECtHR, 24 May 1988). 
16 Handyside v United Kingdom App no 5493/72 (ECtHR, 7 December 1976). 
17 Leroy v France App no 36109/03 (ECtHR, 2 October 2008). 
18 Otto-Preminger Institute v Austria App no 13470/87 (ECtHR, 20 September 1994). 
19 Monnat v Switzerland App no 73604/01 (ECtHR, 21 September 2006). 
20 Barthold v Germany App no 8734/79 (ECtHR, 23 March 1985). 
21 Open Door Consueling and Dubwil Well Woman v Ireland App nos 14234/88 and 14235/88 (ECtHR, 29 October 
1992).   
22 Perrin v United Kingdom App no 5446/03 (ECtHR, 18 October 2005). 
23 Jersild v Denmark App no 15890/89 (ECtHR, 24 September 1994). 
24 Wingrove v United Kingdom App no 17419/90 (ECtHR, 25 November 1996). 
25 Robin White and Clare Overy, The European Convention on Human Rights (5th edn, OUP 2010) 427. 
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legal system. The Court in Hertel v. Switzerland described its role in reviewing national 
restrictions on freedom of expression as follows: 
 

The Contracting States have a certain margin of appreciation in assessing whether 
such a need [to restrict freedom of expression] exists, but it goes hand in hand with 
European supervision, embracing both the legislation and the decisions applying it, 
even those given by an independent court. The Court is therefore empowered to 
give the final ruling on whether a ‘restriction’ is reconcilable with freedom of 
expression as protected by Article 10. 
 
The Court’s task, in exercising its supervisory jurisdiction, is not to take the place 
of the competent national authorities but rather to review under Article 10 the 
decisions they delivered pursuant to their power of appreciation. This does not mean 
that the supervision is limited to ascertaining whether the respondent State 
exercised its discretion reasonably, carefully and in good faith; what the Court has 
to do is to look at the interference complained of in the light of the case as a whole 
and determine whether it was “proportionate to the legitimate aim pursued” and 
whether the reasons adduced by the national authorities to justify it are ‘relevant 
and sufficient’.26 
 

When a state tries to de jure restrict an expression set out in the first paragraph, such limitation 
must be; ‘prescribed by law’, meaning that the national law requires it; ‘necessary in a 
democratic society’ in pursuit of one of the specified aims (legitimate aim). Legitimate aims 
that may allow a state to limit an expression are public interests such as security, territorial 
integrity, freedom from crime and disorder, health and morality, and the authority and 
impartiality of the judiciary. Furthermore, individual rights may also justify a limitation on an 
expression if it e.g. involves a person’s right to privacy or reputation. When the state decides to 
restrict a certain type of expression, an important factor that must be considered is the nature of 
it. The Court takes in to account the impact an expression can have in the context of effective 
political democracy and human rights mentioned in the preamble of the Convention when it 
consistently gives higher protection to expressions contributing towards social and political 
debate, criticism, and information.27 Not all different kinds of expressions obtain a higher level 
of protection by the Court, e.g. artistic and commercial expression receive in contrast a lower 
level of protection.28  
 
Other important factors the Court considers when assessing an interference with an expression 
is the extent and form of the expression. Prior interferences made by the Court are scrutinized 
more closely due to their inherent dangers. Such interferences require safeguards against their 
misuse. A ban on the publication and distribution of a newspaper, would for example be 
compatible with the Convention only if it exists a strict framework of legal rules regulating the 
scope of the interference, ensuring judicial review to be effective and preventative against 
possible abuse.29 Regarding the form of the expression, the potential damage of the expression 
                                                
26 Hertel v Switzerland App no 25181/94 (ECtHR, 25 August 1998), para 46; See ‘relevant and sufficient’ in the 
Sunday Times v the United Kingdom (no. 2) judgment of 26 November 1991, para 50. 
27 Robin White and Clare Overy, The European Convention on Human Rights (5th edn, OUP 2010) 428; 
International Communication Gazette, ‘Information in a Democratic Society: The Added but Fragile Value of the 
European Convention on Human Rights’ [2010] hard copy journal 407, 409. 
28 Vgt Verein gegen Tier fabriken v Switzerland App no 24699/94 (ECtHR, 28 June 2001), para 71. 
29 Robin White and Clare Overy, The European Convention on Human Rights (5th edn, OUP 2010) 429; Mario 
Oethheimer, ‘Protecting Freedom of Expression: The challenge of Hate Speech in The European Court of Human 
Rights Law’ [2009] hard copy journal 433 – 434.  



 7 

must be taken in to concern when assessing the matter. For example, the Court has concluded 
audio-visual media to have a more immediate and powerful effect than print media.30 More 
restrictive measures are generally permissible in relation to audio and visual media, because the 
potential for greater damage. Therefore, it can be concluded that the impact an expression may 
have play a big part when interfering with an expression, rather than what the wording of the 
expression is.31 
 

2.2 Other	Multilateral	Treaties	and	Other	Sources	
Universal	Declaration	of	Human	Rights	
Article 19 

Everyone has the right to freedom of opinion and expression; this right includes 
freedom to hold opinions without interference and to seek, receive and impart 
information and ideas through any media and regardless of frontiers.32  
 

International	Covenant	on	Civil	and	Political	Rights		
Article 19  

1. Everyone shall have the right to hold opinions without interference. 
 

2. Everyone shall have the right to freedom of expression; this right shall include 
freedom to seek, receive and impart information and ideas of all kinds, regardless of 
frontiers, either orally,  
in writing or in print, in the form of art, or through any other media of his choice.  
 
3. The exercise of the rights provided for in paragraph 2 of this article carries with it 
special duties and responsibilities. It may therefore be subject to certain restrictions, but 
these shall only be such as are provided by law and are necessary:  
(a) For respect of the rights or reputations of others;  
(b) For the protection of national security or of public order (ordre public), or of public 
health or morals.  

 
Article 20  
1. Any propaganda for war shall be prohibited by law.  

 
2. Any advocacy of national, racial or religious hatred that constitutes incitement to 

discrimination, hostility or violence shall be prohibited by law.33 
 
What can be pointed out when comparing UDHR, ICCPR and ECHR with each other regarding 
freedom of expression, are the similarities. All three legal documents give explicit rights to 
impart and receive opinions in different forms. However, what can be seen is the increase of 
expression rights by the most recent convention. ECHR as a regional treaty in comparison with 
UDHR has a broader recognition of expression rights, much like the ICCPR due to regional 
treaties generally following the template of international treaties such as the ICCPR. The ECHR 

                                                
30 Çetin and Others v Turkey App nos 40153/98 and 40160/98 (ECtHR, 13 February 2003); Gawęda v Poland App 
no 26229/95 (ECtHR, 14 March 2002). 
31 Murphy v Ireland App no 44179/98 (ECtHR, 10 July 2003), para 74. 
32 The United Nations Universal Declaration of Human Rights, 10 December 1948 (entered into force), G.A. Res 
217A (III). 
33 International Covenant on Civil and Political Rights (published 16 December 1966, entered into force 23 March 
1976). 
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can in some light be seen as slightly broader than ICCPR when looking at the available 
legitimate means as to when an expression may be restricted, such as public health and moral, 
national security, public order and harm to other rights and reputations, but generally both 
treaties are much alike.34 Detailed and authoritative guidance on states obligations in regard to 
UDHR and ICCPR can be found in the Human Rights Committee’s General Comment 34.35 
 

2.3 Hate	speech	
In case Perincek v. Switzerland the Court referred to a recommendation made by the 
Committee of Ministers 97/20 on ‘hate speech’: 
 

An appendix to that recommendation defined “hate speech” as “covering all forms 
of expression which spread, incite, promote or justify racial hatred, xenophobia, 
anti-Semitism or other forms of hatred based on intolerance, including: intolerance 
expressed by aggressive nationalism and ethnocentrism, discrimination and 
hostility against minorities, migrants and people of immigrant origin”.36 
 

The Court has not in practice maintained any clear distinction between expressions that ‘spread, 
incite, promote or justify hatred based on intolerance’ and ‘concrete expressions constituting 
hate speech’.37 In the appendix made by the Committee of Ministers there is no mentioning of 
‘incitement to violence’. However, hate speech may cause enough hatred for violence to occur 
which is the reason to why hate speech and incitement to violence can in certain situations be 
seen in the same light.38  
 
For an expression to be considered hate speech, the context of the expression is very important. 
An expression is less likely to be considered hate speech if the expression is made towards a 
prepared or well in-informed receiver of the information as part of a debate for example. In case 
Jersild self-confessed racist youths made very offensive comments about ‘black people’ in a 
Danish television program. The presenter in the program and head executive of the news section 
were prosecuted and convicted. A complaint was made to the Court of a breach of Article 10 
of the Convention by the two. The Court concluded that the presentation of the remarks was 
not intended to propagate racist views, but rather addressing some of the public issues within 
the country. The broadcast itself was part of a serious news program thus intended for well-
informed people. The Court took all factors in to concern and decided that the penalties imposed 
by the presenter and head of the news section were not necessary in a democratic society with 
regard to protection of the rights of others.39 
 
If a context of a situation is conflict and tension, contrary to the Jersild case where there was a 
public interest, particular caution must be put by the media for instance. In such situations, 
journalists reporting the events must bear special duties and responsibilities, as a risk exist of 
                                                
34 Recommendation No. R (97)20 of the Council of Europe Committee of Ministers on ‘Hate Speech’ 30 October 
1997. 
35 UNCHR ‘General comment on Article 19 of the ICCPR’ (12 September 2011) UN Doc CCPR/C/GC34.  
36 Perinçek v Switzerland App no 27510/08 (ECtHR, 15 October 2015), para 79. 
37 Robin White and Clare Overy, The European Convention on Human Rights (5th edn, OUP 2010) 430. 
38 Dominic McGoldrick, ‘Thought, Expression, Association and Assembly’ in Daniel Moeckli, Sangeeta Shah and 
Sandesh Sivakumaran, International Human Rights Law (3rd edn, OUP 2018) 222; Sürek v Turkey App no 
23927/94 (ECtHR, 8 July 1999), para. 62; Onder Bakircioglu, ‘Freedom of Expression and Hate Speech’ [2008] 
hard copy journal 1, 4 – 5, as to what effect hate speech can have.  
39 Jersild v Denmark App no 15890/89 (ECtHR, 24 September 1994); Mario Oethheimer, ‘Protecting Freedom of 
Expression: The challenge of Hate Speech in The European Court of Human Rights Law’ [2009] hard copy journal 
427, 439 – 440 regarding the context of hate speech. 
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them becoming ‘a vehicle for the dissemination of hate speech and violence’.40 Case Surek41 is 
an example where the applicant was prosecuted and fined for publishing readers’ letters 
regarding the Kurdish conflict with Turkey. These letters condemned the military actions made 
by the authorities in south-east Turkey and made the accusation of brutal suppression of the 
Kurdish people in their struggle for independence and freedom. Furthermore, one of the letters 
alleged that the State had taken part in imprisonment, torture, and killing of dissidents in the 
name of the protection of the democracy and the Republic. The Court concluded that the 
authorities made the right judgement in penalizing the publisher as the circumstance was 
considered to be a tense security question. 
 
Historical facts that are considered to be sensitive to the extent where attempting to deny or 
revise them would be considered hate speech, and thus not protected under Article 10 when 
taken in conjunction with Article 17 of the Convention. The Court has not extended further its 
category of sensitive historical facts than Holocaust denial. Al though, sensitive historical facts 
are still taken in to concern in cases such as Perincek v. Switzerland42 regarding the Armenian 
genocide, but denial of this is not officially considered to be hate speech that must be prohibited 
as Holocaust denial is.43 
 
With regards to the ICCPR there have been three approaches evolved by the United Nations 
(UN) General Assembly regarding hate speech: 
 

1. ‘Hate speech’ that must be prohibited: international criminal law and Article 20 
para 2 of the ICCPR requires States to prohibit certain severe forms of “hate 
speech,” including through criminal, civil, and administrative measures;  

 
2. ‘Hate speech’ that may be prohibited: States may prohibit other forms of “hate 

speech,” provided they comply with the requirements of Article 19(3) of the 
ICCPR;  

 
3. Lawful ‘hate speech’ which should be protected from restriction under Article 

19(2) of the ICCPR, but nevertheless raises concerns in terms of intolerance and 
discrimination, and merits a critical response by the State.44 

 
 
 
 
 
 

                                                
40 Erdogdeu and Ince v Turkey App nos 25067/94 and 25068/94 (ECtHR, 8 July 1999). 
41 Sürek and Özdemir v Turkey App nos 23927/94 and 24277/94 (ECtHR, 8 July 1999). 
42 Perinçek v Switzerland App no 27510/08 (ECtHR, 15 October 2015). 
43 Antoine Buyse, ‘Dangerous Expression: The ECHR, Violence and Free Speech’ [2014] International & 
Comparative Law Quarterly 491, 494. 
44 Article 19, ´Hate speech´ Explained – A toolkit, London, 2015 [cit. ´Hate speech´ Explained – A toolkit], p. 18 
ff. The approach of three categories have been evolving from United Nations General Assembly, Promotion and 
protection of the right to freedom of opinion and expression – Report of the Special Rapporteur on the promotion 
and protection of the right to freedom of opinion and expression, A/67/357, 2012 [cit. United Nations General 
Assembly 2012] p. 20 – 22.  
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2.4 Conclusion		
In this study the main focus is the ECHR and its Article 10 regarding hate speech. Thus, 
continuing the research of when an expression amount to hate speech, the recommendation 
made by the European Committee of Ministers 97/2045 on what is considered hate speech, will 
be used when determining if an expression is to be considered as such or not. However, the 
work made by the UN General Assembly regarding the criterions for hate speech cannot be 
disregarded.46 The work made by the UN divides hate speech in to three categories, ‘hate 
speech’ that must be prohibited, may be prohibited and lawful ‘hate speech’, also the severity 
threshold of an expression must be taken in to concern.47 When the UN divides hate speech in 
to three categories it makes a reference to the ICCPR. As the ECHR as a regional treaty follows 
the template of the ICCPR thus making both conventions similar to each other, it is difficult to 
ignore recommendations made in regard to the ICCPR.48 Having stated the above, it shall be 
pointed out that however similar the two conventions are, they are not identical thus justifying 
a main focus on the ECHR rather than a simultaneous focus on the two conventions.  
 
Thus, for this study, regarding what is to be considered hate speech? The recommendation 
made by the European Committee of Ministers 97/20 shall be used when determining if an 
expression amount to hate speech, due to the interrelation between the ministers and the ECHR. 
However, the work made by the UN General Assembly regarding hate speech cannot be 
disregarded due to the relation between the ICCPR and ECHR and is therefore, used where 
difficulties arise when interpreting if an expression amount to hate speech or not.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
45 Recommendation No. R (97) 20 of the Council of Europe Committee of Ministers on ‘Hate Speech’ (30 
October 1997). 
46 Article 19, ´Hate speech´ Explained – A toolkit, London, 2015 [cit. ´Hate speech´ Explained – A toolkit], p. 18 
ff; The approach of three categories have been evolving from United Nations General Assembly, Promotion and 
protection of the right to freedom of opinion and expression – Report of the Special Rapporteur on the promotion 
and protection of the right to freedom of opinion and expression, A/67/357, 2012 [cit. United Nations General 
Assembly 2012] p. 20 – 22.  
47 ibid p. 78 – 81. 
48 Michel Verpeaux, Freedom of expression (1st edn, Council of Europe 2010) 14 – 16. 
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3. Case	law	regarding	hate	speech	
In search for the threshold of when a State can interfere with an expression amounting to hate 
speech, case law from the Court is of utmost importance due to the focus of the Convention in 
this study. When looking at case law regarding Article 10 of the Convention, the three criterions 
stated by the article; ‘prescribed by law’, ‘legitimate aim’ and ‘necessary in a democratic 
society’ are used to see how the Court has dealt with hate speech in each case.49 Every case is 
divided in to these three categories accordingly with the aim of clarifying and analysing the 
Court’s reasoning under each criterion. From this a clear conclusion is made with regard to 
what the threshold for interfering with hate speech is. The particular cases below have been 
chosen due to relevance to the research question and where such case is considered to be of 
central importance to the Article of the Convention. The date of the cases is a factor taken in to 
concern as well due to cases of recent date being in accordance with present principles laid out 
by the Court. 
 

3.1 Prescribed	by	law	
For an interference with freedom of expression to be justified under art. 10(2) the alleged 
offence must be prescribed by law. The term ‘prescribed by law’ entails a requirement of 
foreseeability whereas a norm cannot be regarded as a law unless it’s not formulated with 
sufficient precision. The person concerned need to be able to foresee by their own conduct or 
with the help of someone else to a degree what the consequences of a given action may entail, 
the foreseeability does not have to be with absolute certainty.50 The Court has recognized the 
impossibility of attaining absolute precision in the framing of laws due to changing views of 
society. Many laws are therefore couched in terms which are vague or unclear in its 
interpretation.51 
 

3.1.1 PERİNÇEK	v.	SWITZERLAND	
The applicant was a Doctor of Laws and chairman of the Turkish Workers Party. He took part 
in various conferences during which he publicly denied that there had been any genocide of the 
Armenian people by the Ottoman Empire in 1915 and subsequent years. He described the idea 
of an Armenian genocide as an ‘international lie’. The Switzerland-Armenia Association lodged 
a criminal complaint against the applicant because of his comments. The applicant was ordered 
to pay ninety day-fines of 100 Swiss francs (CHF), suspended for two years, a fine of CHF 
3,000, which could be replaced by thirty days imprisonment, and the sum of CHF 1,000 in 
compensation to the Switzerland-Armenia Association for non-pecuniary damage. 
 
In a judgment of 17 December 2013, the Court held by five votes to two that there had been a 
violation of Article 10 of the Convention. On 2 June 2014, the case was referred to the Grand 
Chamber at the Government’s request.52 
 
The swiss government has framed the applicable Article 261 bis § 4 of the Criminal Code in a 
way that can be construed without precision by the Swiss Federal Court due to the term ‘a 
genocide’, not knowing which genocide the article refers to. However, the Court pointed out 
that the applicant being a lawyer and well-informed politician he should have suspected such 
statements being criminally liable as the Swiss National Council has recognized the Armenian 

                                                
49 Perinçek v Switzerland App no 27510/08 (ECtHR, 15 October 2015), para 124. 
50 ibid para 131. 
51 ibid para 133; Malcolm Evans, Manual on the Wearing of Religious Symbols in Public Areas (Strasbourg, 
Council of Europe, 2009) 125.  
52 Perinçek v Switzerland App no 27510/08 (ECtHR, 15 October 2015), paras 10 – 22. 
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Genocide. The applicant also acknowledged later that public denial of the Armenian genocide 
was criminalized in Switzerland. Had a person not well understood in law interpreted the article 
it may have been more justifiable not expecting the outcome of such activities, however, this is 
not the case with regard to the applicant. 
 
It is to be pointed out that the Court did not assess if the applicant had not been a well understood 
person in law, even if this is to be inferred when reading the case. Neither did the Court 
investigate what the outcome had been if the applicant had not acknowledged at a later occasion 
that public denial of the Armenian genocide was criminalized, meaning that the outcome may 
have been different had the applicant not done so. However, the Court assessed in the case what 
was rather than what could have been with regard to the above, which the Court was prima facie 
correct in its assessments. But the above should not be disregarded and taken in to concern 
when looking at other cases of similar nature when prescribed by law is dealt by the Court. 
Thus, it would be safe to conclude that the Court takes the educational background or 
background overall of an applicant in to concern when assessing a case if related with the legal 
question, as it clearly did in the present case. Also, it should be pointed out that when a 
background of an applicant is related to the legal question in a case, same must be assumed 
where no relation between the applicant and the legal question can be found. Even if the Court 
did not assess what the outcome would have been if the applicant had not been well understood 
in law, it is to be assumed that the interference with the applicant’s expression would have been 
viewed upon more restrictively by the Court had it been so. Thus, showing how the Court could 
assess future cases of such nature.  
 

3.1.2 VEJDELAND	AND	OTHERS	V.	SWEDEN	
Applicants were convicted by the Swedish Supreme Court of agitation against a national or 
ethnic group for leaving homophobic leaflets in pupils’ lockers at an upper secondary school. 
First of the three applicants were given suspended sentences combined with fines ranging from 
200 – 2000 Euro, and the fourth applicant was sentenced to probation.53 The Court was in 
accordance with the applicant’s conviction of agitation against a national or ethnic group with 
chapter 16, article 8 of the Swedish Penal Code by the national courts. The Swedish law was 
sufficiently clear for the applicants to have foreseen their activities ending up in criminal 
charges. Thus, the interference with the applicants right to express was prescribed by law.54  
 
It can thus be concluded that the Court puts a responsibility on adults as the applicants were 
either 18 or above, to understand what the outcome of such actions as in the present case would 
be.55 However, had the applicants been minors the judgement of the case may have been 
different, the Court does not mention this when assessing the case. It may prima facie seem 
extensive to assume teenagers to be aware of the legal outcome of such activities due to their 
age and thus lack of knowledge, however, it is to be pointed out that the impact of the 
distribution of the leaflets would have been the same regardless of whom had distributed them. 
The teenagers taking part of the leaflets would have been in the same position as they were in 
the present case. Even if the Court did not assess the above as it may not be of relevance 
according to it, it should be kept in mind and not disregarded. 
 

                                                
53 Vejdeland and Others v Sweden App no 1813/07 (ECtHR, 9 February 2012), paras 7 – 17. 
54 ibid para 18. 
55 ibid para 7. 
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3.1.3 MĂTĂSARU	AND	SAVITCH	v.	MOLDOVA	
On 29 January the applicant conducted a one-person demonstration in front of the Prosecutor 
General’s Office. The applicant has previously been involved in numerous protests against 
alleged acts of corruption and abuse committed by police officers, prosecutors and judges. The 
applicant has himself been the subject of the police abuse, prosecutorial inaction and ill-
treatment. Each year since the offences made against the applicant he stages demonstrations 
during the professional holiday of the prosecutors or the police. The purpose of the 
demonstration is to draw public attention to the corruption and control exercised by politicians 
over the Prosecutor General’s Office according to the applicant. The applicant installed two 
large wooden sculptures on the stairs to the building. The first sculpture represented an erect 
penis with pictures attached to the sculptures head of a high-ranking politician. The second 
sculpture represented a large vulva with pictures of several different high-ranking prosecutors 
between the labia. Inflated balloons in the form of male genitals were attached to nearby trees 
as well.  
 
The demonstration by the applicant was observed from the beginning by several police officers 
and several journalists waiting to interview him. After a while a police van drove up and 
removed the sculptures and arrested the applicant taking him to the police station. The applicant 
was charged with the criminal offence of hooliganism and sentenced to two years of prison by 
the district court. However, the prison sentence was suspended for three years. The applicant 
had previously been sanctioned with fines for similar deeds and those sanctions have proved to 
be inefficient.56  
 
The Court takes note of the domestic courts’ finding that the applicants obscene sculptures has 
a ground in Moldovan law to be classified as hooliganism. However, the domestic courts did 
not explain in a satisfactory manner why they opted for a criminal sanction based on Article 
287 of the Criminal Code and not Article 354 of the Code of Administrative Offences. The 
Court did not make any further comments on the matter and found it unnecessary to investigate 
further if the applicants right to freedom of expression was prescribed by law.57 
 
Previous mistreatments by the police and prosecutors have occurred to the applicant in case 
Mátásaru and Savichi v. Moldova.58 Thus, a strong public interest is most likely to be found in 
the particular case as the corruption may not have stopped. Furthermore, as the applicant is 
known to demonstrate each year on the same day, surely the people affected by the 
demonstration, such as people walking by, children or anyone able to get offended should have 
been aware. Repercussions could have been taken by the national authority to avoid a negative 
impact on those involved, but the Court seemed to not take this in to concern in its assessment. 
The Court didn’t look for a clear distinction between the two domestic laws used in the case by 
the Moldovan law, as it didn’t investigate which of the two laws the domestic court used or 
should have used. It is therefore, safe to conclude that the Court is satisfied when a judgement 
is based of any law, which law seem to not be of importance as long as it is clear and foreseeable 
to a certain degree at least.59  
 

3.1.4 IBRAGIM	IBRAGIMOV	AND	OTHERS	v.	RUSSIA	
Two applicants published or commissioned a publication of books from the Risale-I Nur 
Collection, an exegesis on the Qur’an written by a well-known Turkish Muslim scholar Said 
                                                
56 Mátásaru and Savitch App nos 69714/16 and 71685/16 (ECtHR, 15 January 2019), paras 6 – 10.  
57 ibid para 32. 
58 Mátásaru and Savitch v Moldova App no 38281/08 (ECtHR, 2 November 2010). 
59 Perinçek v Switzerland App no 27510/08 (ECtHR, 15 October 2015), para 131.  
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Nursi from the first half of the 20th century. Muslim authorities in Russia, abroad and Islamic 
scholars, all affirm that Said Nursi’s texts stem from tolerant relationships and cooperation 
between religions and condemn any use of violence. The texts belong accordingly to the 
moderate mainstream Islam. The books are available in several countries where they have been 
translated into 50 languages, both online and in paper. They were used for educational and 
religious purposes in Russian mosques and medreses. The Russian authorities declared the 
books to be of extremist nature, thus resulting in a ban of their publication and distribution, 
undistributed copies were also seized.60 The Russian authorities based its interference with the 
applicant’s freedom of expression of the national Suppression of Extremism act, where relevant 
provisions were accessible. The Court reiterated that prescribed by law entail that a legal basis 
for an interference by a government must be found in domestic law. However, the quality of 
the law in question must be of suitable nature as people concerned shall find the law accessible 
and foreseeable as to the laws effects.61 A norm cannot be regarded as a ‘law’ within the 
meaning of Article 10(2) unless its formulated with sufficient precision to enable people to 
regulate their conduct; a person should be able to foresee, either by his own conduct or with 
proper legal advice, to an appropriate degree in the given circumstance, what consequence the 
given action may entail. Certainty is important according to the Court, but it may bring with 
rigidity whereas the law in question must be able to keep pace with changing circumstances.62 
The Court stated that the level of precision from a domestic legislation depends to a 
considerable degree on the content of the law concerned, the field it covers and the number and 
status of the people to whom it is addressed. However, not every eventuality can be provided 
for in regard to a domestic law’s precision.63  
 
In the present case, the Court notes the opinion of the Venice commission, which considered 
the definition of ‘extremist activity’ to be over extensive, and unclear. Further, it expressed 
concerns regarding the definition of ‘extremist documents’, which it described to be ‘broad and 
imprecise’.64 The Court concluded that there may be a question in regard to the interference by 
the national authorities if it was ‘prescribed by law’, where the applicants grievances fell to be 
examined from the point of view of proportionality. Thus, the Court left the question open 
whether the interference was ‘prescribed by law’, in the light of Article 10(2) of the 
Convention.65  
 
It is to be pointed out the principles laid out by the Court, with regard to the foreseeability and 
quality of a law justifying an interference with freedom of expression. In the present case, the 
Court clearly indicated the unclarity and unbalanced domestic law in Russia, where the Court 
stated that the Suppression of Extremist act was to ‘broad and imprecise’ by referring to the 
Venice Commissions comments made on it.66 The principles stated by the Court in paragraph 
81 – 8467 in the present case show on the contrary when looking at the domestic law the Russian 
authorities used. An uncertainty shone through the Court’s reasoning throughout the present 
case with regard to the Suppression of Extremist act, thus the interference should not be 
considered ‘prescribed by law’ if unclarities surround the law. However, the Court swayed the 
above stated fact and pointed at the proportionality of the national authorities’ interference 
                                                
60 Ibragim Ibragimov and Others v Russia App nos 1413/08 and 28621/11 (ECtHR, 28 August 2018), paras 6 – 
10.  
61 VgT Verein gegen Tierfabriken v Switzerland App no 24699/94 (ECtHR, 28 September 2001), para 52.  
62 Ibragim Ibragimov and Others v Russia App nos 1413/08 and 28621/11 (ECtHR, 28 August 2018), para 82. 
63 ibid para 83.  
64 ibid para 85. 
65 ibid para 86. 
66 ibid para 85. 
67 ibid. 
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instead, thus leaving the question whether the interference is ‘prescribed by law’ open. It can 
thus be concluded that the Court investigates an expression where deemed necessary according 
to it, and therefore overlooks circumstances as in the present case, that may prohibit such 
investigation. The Court continued assessing the case rather than referring to the uncertainty of 
the law in question and stop its assessment of the presented facts in the case. 
 

3.1.5 ANNEN	v.	GERMANY	
The applicant who was an anti-abortion campaigner distributed leaflets in the vicinity of a clinic 
ran by doctors M and R, where abortions were performed. The leaflets proclaimed following 
statement against abortions ‘In the day clinic Dr. M and Dr R [full names and address] unlawful 
abortions are performed)’. The above statement on the leaflets was followed by an explanation 
in smaller letters that abortions were allowed by the German legislature and were not subject to 
criminal liability. However, on the leaflets back, it said that ‘The murder of human beings in 
Auschwitz was unlawful, but the morally degraded [Nazi]-State allowed the murder of innocent 
people and did not make it subject to criminal liability’. Beneath the previous sentence, the 
leaflet referred to a website which was operated by the applicant and contained an address list 
of doctors performing abortions, including the full names of doctor M and Dr R and their clinic. 
The two doctors filed a complaint against the applicant and the domestic court ordered the 
applicant to desist from further spreading the leaflets and mentioning the doctors’ names and 
address on the website.68  
 
The Court found the interference by the domestic court to be prescribed by section 823 § 1 in 
conjunction with section 1004 § 1 of the national Civil code. Thus, further investigation with 
regard to the law pertaining the interference was not provided by the Court. In other words, the 
Court does not expound on the criterion prescribed by law if the circumstances at hand do not 
warrant a more thorough examination. The case is relevant nevertheless because the morally 
conducting facts of the present case with regard to abortions being compared with the 
Holocaust, may be of intrinsic value when searching for the threshold of an interference with 
an expression due to its morally engaging conduct.  
 

3.1.6 DMITRIYEVSKIY	v.	RUSSIA	
The applicant was the chief editor of a regional newspaper. The newspaper published two 
articles that were believed to have been written by two Chechen separatist leaders who were 
wanted in Russia for serious criminal charges. The first article of the two was presumed to not 
violate any law but the second one allegedly did. The author wrote in short terms that the 
Chechen people were being subjected to a continuing genocide orchestrated by the Kremlin69. 
The applicant was charged under Article 282 § 2 of the Russian Criminal Code with incitement 
to hatred or enmity and humiliation of human dignity. The applicant was subsequently 
convicted after the domestic court appointed a linguistic expert who, inter alia, concluded that 
the article had sought to incite racial, ethnic or social discord, associated with violence and the 
use of terrorist methods. The applicant was sentenced to a two-year suspended sentence and a 
four years’ probation for having published the articles.70  
 
The Court didn’t question the clarity of article 282 § 2 of the criminal code to be a problem but 
rather any judicial practice interpreting similar meaning as the articles. The applicant called into 
doubt the foreseeability of the provision which the Court took in to concern, where he pointed 

                                                
68 Annen v Germany App no 3690/10 (ECtHR, 2 February 2016), paras 7 – 14.  
69 A reference to the Government of the Russian Federation. 
70 Dmitriyevskiy v Russia App no 42168/06 (ECtHR, 3 October 2017), paras 1-9. 
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out that the article went beyond what could have been reasonably expected. The Court did not 
further assess the above but continued with the proceedings on the assumption that the 
interference with the applicant’s right to freedom of expression was prescribed by law.71 
 
It can be pointed out that the Court continued assessing the case independently of how the 
criminal code was framed, even after the Court did take in to concern the applicant pointing 
towards the article’s doubtful foreseeability. No judicial practice with regard to the criminal 
code could be found by the Court, thus casting difficulties with interpreting the article in the 
light of the law. However, with the above stated the Court continued assessing the case even if 
not sure on the fact if the interference with the applicant’s expression was prescribed by law. A 
conclusion may be drawn that the Court seem to prioritize other criterions laid by the Article 
rather than prescribed by law, such as necessary in a democratic society or legitimate aim.  
 

3.2 Legitimate	aim	
The list of legitimate aims for restricting a freedom of expression is exhaustive: national 
security, territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, for 
preventing the disclosure of information received in confidence, or for maintaining the authority 
and impartiality of the judiciary. Domestic authorities cannot legitimately make the decision of 
not relying on the legitimate aims laid out by Article 10 of the Convention. Therefore, where 
authorities find it necessary to interfere with a freedom of expression, national courts must 
identify the value in its reasoning for doing so enumerated in paragraph two of the Article in 
the Convention. When the national court make its decision, it must ensure that the protected 
interest is certain and not unclear in any way.72 
 

3.2.1 PERİNÇEK	v.	SWITZERLAND	
Legitimate aims stated in Article 10(2) of the Convention must be interpreted restrictively 
according to the Court, exceptions inflicting general rules do not receive broad interpretation. 
Aims sought after in this particular case are prevention of disorder and the protection of the 
rights of others. The English and French words used for the expression ‘prevention or disorder’ 
can only be interpreted to have a less extensive meaning. In opposition, the Swiss Governments 
arguments regarding the meaning of Article 261 bis in the Swiss Criminal Code can solely be 
seen in the broader context and is therefore of little relevance for this case. The argument put 
forward by the Swiss Government were the opposing rallies held by the applicant, but no details 
exist regarding the matter nor any evidence of confrontations of any kind taking place. The 
Swiss Government neither provided any evidence indicating that the speeches held by the 
applicant caused or lead to public disturbances, nor any evidence of it causing public disorder.73  
Regarding the second aim the protection of the rights of others. The Court had to make a 
distinction between the passed away Armenians during the 1915 genocide and present-day 
Armenians. Furthermore, the Court found the statements made by the applicant to not aim 
directly towards Armenians but rather France, Tsarist Russia, imperialists of England, United 
States of America and European Union. With the above stated, the Court continued with 
pointing out that the applicant referred to Armenians as ‘instruments’ of the ‘imperialist 
powers’, accusing them of carrying out massacres of Muslims and Turks. The Court agreed that 
the interference with the applicant’s expression was needed to protect the dignity of present-

                                                
71 ibid paras 77 – 83. 
72 Bychawska-Siniarska D, Protecting the Right to Freedom of Expression under the European Convention on 
Human Rights (1st edn, Council of Europe 2017) 43. 
73 Perinçek v Switzerland App no 27510/08 (ECtHR, 15 October 2015), para 153. 
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day Armenians and their descendants. Thus, the interference made on the applicant’s expression 
was justified and regarded as an intention to protect the rights of others.74 When comparing the 
two aims it can be seen how the Court concludes the protection of rights of others to be a 
legitimate aim whilst prevention of disorder not. The fact that the Swiss Government did not 
provide any further evidence of the expression with regard to the applicant causing prevention 
of disorder, laid most likely the foundation for the Court not to accept prevention of disorder as 
a legitimate aim even if prevention of disorder may have been a valid legitimate aim in the 
present case.  
 

3.2.2 REPUTATION	AND	RIGHTS	OF	OTHERS	
In Vejdeland and Others v. Sweden, the Court found the interference with the expression 
legitimate by trying to protect the reputation and rights of others. Nothing further was 
concluded.75 In Mátásaru and Savitch v. Moldova, the Court accepted the interference by the 
state to be pursued after the legitimate aim of protecting the reputation of others.76 In Ibragim 
Ibragimov and Others v. Russia, with regard to the Russian Governments submission, the Court 
proceeded with the assumption that the contested measures sought to pursue the legitimate aims 
of preventing disorder, protecting territorial integrity, public safety and rights of others.77 In 
Annen v. Germany, the Court accept the interference by the domestic court to be with the aim 
of protecting the reputation or rights of others with regard to the two doctors personality and 
integrity rights. 
 

3.2.3 DMITRIYEVSKIY	v.	RUSSIA	
It was observed by the Court that the Russian Government referred its legitimate aim to be ‘the 
rights and interests of the multinational population of Russia’, however, the Court pointed out 
that the Russian Government did not specify which particular rights and individuals, group of 
individuals or sector of the population it sought to protect. With the above taken in to concern, 
the Court does not find there to be any indicators showing on the contrary, thus it is to be 
assumed that the Russian Government’s reference to ‘the rights and interests of the 
multinational population of Russia’ seen in the light with the sensitive relationship between 
Russia and the Chechen Republic and separatist tendencies in that region, corresponds to the 
aims of protecting national security, territorial integrity and public safety.78 
 

3.3 Necessary	in	a	democratic	society	
When the national courts decide on the third requirement ‘necessary in a democratic society’ 
when interfering with freedom of expression it must apply the principle of proportionality when 
answering the question: was the aim proportional to the means used to reach it? The ‘aim’ is 
one or more of the values set forth by the second paragraph of the Article whilst the ‘means’ is 
the interference itself. Thus, the ‘aim’ is the specific interest the Court is protecting such as 
‘national security’ or ‘rights of others’ whilst the ‘means’ is the particular measure adopted or 
enforced against the individual exercising his or her freedom of expression. This is to be 
assessed in order to see if the interference was proportional in a democratic society, which is 

                                                
74 ibid paras 155 – 157.  
75 Vejdeland and Others v Sweden App no 1813/07 (ECtHR, 9 February 2012), para 49. 
76 Mátásaru and Savitch App nos 69714/16 and 71685/16 (ECtHR, 15 January 2019), para 32. 
77 Ibragim Ibragimov and Others v Russia App nos 1413/08 and 28621/11 (ECtHR, 28 August 2018), para 87. 
78 Dmitriyevskiy v Russia App no 42168/06 (ECtHR, 3 October 2017), 85. 
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the same for both national courts and the Court. A pressing social79 need to be satisfied when 
assessing the matter.80  
 

3.3.1 PERİNÇEK	v.	SWITZERLAND	
The Court stated the immense importance of the tragic events occurring in 1915 with regard to 
the Armenian community. However, the Court did not find the applicants expression causing 
so much harm to the Armenian dignity that criminal law measures would be deemed just. The 
applicant’s expression cannot be seen in a context aimed towards the Armenians but rather 
towards who the applicant saw responsible for the atrocities. Parts of the expression that could 
be seen offensive by the Court, such as being the ‘instruments’ of the ‘imperialists’, cannot be 
seen in the light of the applicant accusing the Armenians. The Court further stated; from an 
overall tenor a conclusion cannot be made that the applicant is of the opinion that the Armenians 
deserved to be the subject of such atrocities. The long time elapsed between the occasion and 
the expressions made by the applicant, must be taken in to concern when assessing the severity 
of the applicant’s expressions.81 Where significant damaging of groups dignity occurs relating 
to traumatic historical events, special care is put where such expression is disseminated and 
virulent in a form that is impossible to ignore. The Court referred to case Vejdeland and Others 
v. Sweden where incriminating leaflets had been imposed on pupils who were considered to be 
‘at an impressionable and sensitive age’ and who had no possibility of not taking part of what 
was expressed to the pupils.82  
 
In the present case, present-day Armenians could not be seen to experience harm of such 
severity where such expression made by the applicant should be criminalized. Further 
conclusion can be made with regard to Holocaust denial being the sole criminalizing speech 
involving historical facts whereas the Armenian genocide is not viewed in the same light by the 
Court. Had the applicant in the present case made such expressions regarding Holocaust denial, 
it can be concluded that the Swiss Government would have been in the right interfering with 
such expression. A distinction is to be made by the Armenian genocide and the genocide of 
Jews during world war two.83 
 

3.3.2 VEJDELAND	AND	OTHERS	V.	SWEDEN	
The Court stated that the applicant’s aim was starting a debate about the lack of objectivity of 
education in Swedish schools which in itself is an acceptable purpose for distributing the 
leaflets, but regard must be paid to the wording of the leaflets. On the leaflets it stated that 
homosexuality was ‘a deviant sexual proclivity’ that had ‘a morally destructive effect on the 
substance of society’. Furthermore, the leaflets claimed that homosexuality was one of the main 
reasons why HIV and AIDS had gained a foothold and that the ‘homosexual’ lobby tried to 
play down paedophilia.84 
 
Expression reiterating hatred does not necessarily call for an act of violence or any other 
justified criminal act as some expression considered as hate speech may not be restricted 
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depending on the circumstances. The Court however, continued stating that expression 
discriminating based on sexual orientation is a serious discrimination as it would be if based on 
e.g. origin, race or colour.85  
 
When the Court assessed the facts of the case, the fact that leaflets were distributed and left in 
lockers of young people, pupils, who are considered to be at a more sensitive and 
impressionable age who also had no possibility of not accepting the leaflets. Thus, the 
applicants imposed the leaflets on the pupils.86 With the above taken in to concern it cannot but 
help raise the question what the outcome would have been if the leaflets were distributed to a 
group who is not considered to be an impressionable or sensitive group. It may be concluded 
that the effect an expression has or can have is rather more important than the expression itself, 
thus the circumstance of an expression decides if an interference by the state is justifiable or 
not. 
 

3.3.3 MĂTĂSARU	AND	SAVITCH	v.	MOLDOVA	
The Court stated that when an interference by the state is to be considered necessary in a 
democratic society it requires to correspond to a ‘pressing social need’, proportionate to the 
legitimate aim pursued and if the reasons to justify the interference given by the national 
authorities are relevant and sufficient. When assessing the above the national authorities are 
ascertained a margin of appreciation corresponding to the supervision by the Court.87  
 
Findings made by the national authorities regarding the applicant’s conduct are not applicable 
in the present case according to the Court as Article 10 of the Convention is applicable in the 
present case. The Court further stated that a proper balancing between the different interests in 
the case did not occur and the prison sentence imposed on the applicant was not justifiable in 
any manner. A sanction of such magnitude does not solely have a mayor negative impact on 
the applicant but a risk of putting a serious chilling effect on other people exercising their 
freedom of expression. The Court also pointed out that the suspension of the sanctioned prison 
sentence does not alter the conclusion made with regard to the sanctioned prison sentence. 
Furthermore, the Court concluded that although the national authorities interreference with the 
applicants right to freedom of expression may have been justified in the light of restoring a 
balance between the various interests at stake, what hampered the fact was the seriously 
disproportionate sanction made by the national courts when sanctioning a prison sentence. 
Thus, the national authorities went beyond what was considered to be necessary in a democratic 
society.88  
 
When analysing the three given criterions mentioned by the Court; proportionate to the 
legitimate aim pursued and if the reasons to justify the interreference given by the national 
authorities are relevant and sufficient a ‘pressing social need’ would in the present case be found 
for the demonstrations taking place rather than interfering the demonstrations made by the 
applicant. Arguments made by the national authority such as children taking offense by the 
demonstrations would not be considered valid as the time of the alleged offense took place 
when children are at school or at least ought to be. What should further be pointed out, the 
national authorities knew from previous experience the demonstration taking place on that 
given day, thus repercussions could have been taken if deemed necessary. The Court did not 
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investigate this; however, it is to be concluded that a pressing social need for the demonstrations 
did exist in the given case.  
 
The Court touched upon striking a balance between the various interests at stake when 
interfering with the applicant’s freedom of expression, without mentioning which ‘various 
interests’, but continued with its assessment on the fact that the national authorities sanctioned 
a two-year prison sentence for the applicant’s demonstration. What seem to be the focus in the 
present case is the punishment for the alleged offense rather than the expression itself, thus the 
impact the judgement can have on people exercising their freedom of expression in the future 
seem to be of more value. The impairing impact the judgement may have on people exercising 
freedom of expression (‘serious chilling effect on other persons and discourage them from 
exercising their freedom of expression’89) seem to outweigh the alleged offense made by the 
applicant independently of the impact the given expression had or could have had in the 
circumstance, which the Court did not address in its assessment.  
 

3.3.4 IBRAGIM	IBRAGIMOV	AND	OTHERS	v.	RUSSIA	
The Court observed that the domestic court based its judgement on the first applicant solely on 
the panel of expert opinions sustained of a philologist, a linguist psychologist, a social 
psychologist, and a psychologist from the linguistics and psychology departments of the 
Russian Academy of Science. The domestic court limited itself due to the above reason, thus 
the Court found the domestic court’s judgement deficient in its reasoning.90 The endorsement 
of the experts’ conclusions by the domestic court was made without any meaningful assessment 
according to the Court, simply stating that it had no reason to not trust the experts. The Court 
points out how the domestic court did not quote relevant parts of the experts’ reports, simply 
referring to its overall finding which would be a clear indicator of how the report has been 
briefly investigated by the domestic court. Furthermore, the Court concluded how the report 
made by the experts went beyond resolving language or psychological issues but rather 
provided a legal qualification of the religious texts instead of limiting itself to interpret 
particular words and expressions by explaining the potential psychological impact. Thus, it was 
evident for the Court that the legal findings made to the extremist nature of the books was not 
legal findings of the domestic court but rather the experts. Therefore, the Court stressed the 
importance that all legal matters must be resolved exclusively by the Court.91  
 
No reference to which particular passages by the religious books constituted religious discord 
or proclaimed people’s superiority or deficiency based off their attitude towards the religion by 
the domestic court. The report itself contained findings of expressions giving ‘humiliating 
depictions, an unfavourable assessment and a negative evaluation of persons on the basis of 
their attitude to religion’, however, the domestic court never quoted such expressions. Nor did 
the domestic court discuss the necessity of a banning on the books, investigating the potential 
harmful consequences such expressions can have or the possible impact on the applicants’ 
rights such interference may have.92 When the applicants contested the findings of the report 
made by the experts or effectively put forward arguments in defence of their position, the 
domestic court rejected summarily as such, including opinions of Muslim authorities and 
Islamic studies made by scholars explaining the importance of the books. The reason for such 
denial of evidence by the domestic court was due to the fact that the evidence was not presented 
by linguists or psychologists and was thus not considered to be competent to present such 
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evidence, which in itself constituted a breach according to the Court.93 Furthermore, the 
domestic court did not indicate which passages of the religious books were considered 
‘extremist’ thus making it impossible for the applicants to republish the books after removing 
parts considered to be problematic.94  
 
At a later stage the domestic court looked more thoroughly at a different report made by a 
philologist, a psychologist and a Doctor of Philosophy in religious studies, with regard to the 
appeal from the second applicant regarding one book in particular. 
 
In this particular circumstance the domestic court quoted several of the expressions that were 
considered ‘extremist’ by the specialists and was accordingly declared the same by the domestic 
court. The domestic court highlighted expressions such as Muslims being described positively 
as ‘the faithful’ and ‘the just’, while others were described negatively as ‘the dissolute’, ‘the 
philosophers’, ‘the idle talkers’ and ‘little men’. Furthermore, the book proclaimed that not to 
be a Muslim was an ‘infinitely big crime’. A conclusion was made by the domestic court that 
non-Muslims were inferior to Muslims according to the book. With reference to the findings of 
the domestic court, the Court accepted the fact that some might be offended by such expression, 
however, simply because a remark is perceived or may be perceived offensive or insulting 
particular individuals or groups does not lay a foundation for hate speech. See Vajnai v. 
Hungary95 where such sentimental thoughts cannot solely set the limit for freedom of 
expression. It is to be assessed if the circumstances as a whole can be seen to promote violence, 
hatred or intolerance according to the Court.96 
 
The Court noted that the statements made in the book were not assessed in the light of the book 
in its entirety by the domestic court. The expressions cited were taken out of their immediate 
context and the common fact of monotheistic religions being ‘characterized by a 
psychologically based belief in the superiority of its world-view over all other world-views, 
which made it necessary to substantiate the choice of that world view’, specially by claiming 
its superiority over other religions. The domestic court ignored this very fact stating that an 
inquisition for a comparative study was not asked.97 The Court further reiterated that religious 
groups cannot be exempted from all sort of criticism as a tolerance and denial by others of their 
religious beliefs must exist, including propagation by doctrines hostile to their faith. The same 
is for non-religious ideologies. Although the statements indicated that it is better to be a Muslim 
rather than a non-Muslim, it was of significant fact that no intention could be found of the 
statement ridiculing or slandering non-Muslims.98 
 
The book’s statements could not be found to be capable of indicating violence, hatred or 
intolerance by the Court, as neither the domestic court or the Government referred to any 
circumstances of sensitive background such as an existence of interreligious tensions or an 
atmosphere of hostility and hatred between religious communities in Russia. Furthermore, the 
district court did not find other passages of the book problematic except the specialists’ findings 
of military metaphors forming the idea of the readers mind to take up arms against the enemy. 
However, no citations or analyse were made by the domestic court of where such exact 
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utterance in the book occurred, else it would have been sufficient to be declared unlawful hate 
speech or calls to violence.99 
 
Lastly, the Court concluded that the domestic courts’ endorsement of the book influencing the 
reader to adopt the authors religious ideology by referring to the specialist’s findings was in the 
wrong. The Court reiterated in this connection that freedom to manifest one’s religion, thus 
expressing it, includes the right to convince one’s neighbour. It was never argued in the present 
case that the book encouraged or amounted to improper proselytism, attempting to convert 
others in a religion by means of violence, brainwashing or taking advantage of those in distress. 
Neither a promotion of religious activities going beyond worship and interference with one’s 
private life by imposing its religious values and beliefs. Thus, the Court found the inference by 
the national authorities to not be in conformity with the principles of Article 10, and in particular 
did the Court not find in its analysis how the book in question could incite to violence, religious 
hatred or intolerance that would or could have led to harmful consequences.100 
 
Noteworthy in the present case with regard to the first applicant is how the Court has assessed 
the domestic court’s assessment of the experts’ report. The domestic court made according to 
the Court the decision of solely basing its judgement upon the experts’ report instead of 
analysing the facts by itself and making an own interpretation of the facts. Having an expert 
panel interpreting the expressions made by the applicant seem prima facie to be a suitable way 
of determining the impact the statements may have as the panel involved are experts in the field. 
However, according to the Court the panel went far beyond resolving language or psychological 
issues and provided instead a legal qualification of the issue. Based on this, the domestic court 
simply continued with the report made by the experts, thus using it’s so called ‘legal 
qualification’ as its judgement as well. The Court underlined the importance of it being the one 
assessing legal issues and should thus be the one making its own interpretation of the facts, but 
for what reason or purpose did the Court state as such? Could it be afraid of being replaced in 
such circumstance where experts as in the present case may take the Court’s place? The Court 
never continued with explaining as to why it should be the one having the final say, merely 
thinking it is inferred that it is the Court that should be the one assessing all evidence presented 
and basing its judgement of this. However, the Court never stated as such even if it is to be 
inferred when reading the case. 
 
It is to be pointed out how the Court looks at the overall circumstances and not the expression 
itself. The Court reiterated at numerous times how certain statements may be discriminating 
towards others such as Muslims being superior to non-Muslims, but how this seen in a wider 
context cannot constitute an interference with the right freedom of expression. Comparisons 
were drawn to other religions when concluding as such. However, the domestic court did by its 
own merits not look at other evidence presented before it other than the experts’ report. Once 
the present case reached the Court it made the decision to delimit the domestic courts’ margin 
of appreciation and look at the other evidence brought before it. It is often reiterated that when 
a judgement is not within the principle of the Article or the Convention, it is in the wrong, such 
as the domestic court according to the Court. Although, if experts in the field of expression 
makes the conclusion that a certain expression as such may breach the principles laid by Article 
10, who else would be of the authority to make such ascertainment. Taken the above in to 
concern, it is to be pointed out how the given statements in the present case, with regard to both 
applicants, may constitute a breach of article 10 and thus justify an interference by the 
Government when taken by itself and out of its context. In other words, the statements from the 
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books’ may be of restrict able nature but considered lawful due to the circumstances, e.g. when 
making a comparison with other monotheistic religions proclaiming the same thesis of being 
superior, as the Court did in the present case. Thus, a conclusion is to be made when an 
expression is to be found in a similar circumstance, such as other monotheistic religions acting 
the same as the Islam  religion in the present case, i.e. similar type of expressions. It is thus to 
be accepted even if the expression by itself may be deemed interfere able. 
 
Furthermore, the Court referred to the terminological use by the applicants in its assessment of 
the statements. A point was made to the language used with regard to the second applicant of 
how no slanderous words could be found in the book, such as stating that non-Muslims being 
inferior to Muslims. This raises the question whether the statements had set out to ridicule or 
insult nom-Muslims, would that constitute any difference as the outcome would have been the 
same, stating that non-Muslim are inferior to Muslims. The Court did not address this issue 
further. A comparison is to be drawn where the statements were of military nature according to 
the domestic court whom based its judgement upon the specialists. According to the specialists, 
military metaphors were used in the book with regard to the second applicant, however, the 
Court pointed out how no specific metaphors or examples of where such expression occurred 
was mentioned. Therefore, it is to be assumed that had there been clear examples of where such 
expression occurred, the Court’s reasoning may have been different than in the present case. 
Taken all of the above in to concern, it cannot be avoided how the Court referred rather to the 
language used in the statements instead of the context it was given. A contradiction is to be 
found where the statements in its context cannot be found to be breaching Article 10 when 
looked in its wider context, with regard to other religions, whilst the language might have 
according to the Court. Had the sole language of the statements been different, a lawful rather 
than unlawful interference by the Government may have been found by the Court as more 
weight was put on the language used in the present case. No further assessment was made by 
the Court; thus, an uncertainty exist of which principle is of more value when assessing 
circumstances of this nature. It may be concluded that all presented facts are looked over in its 
wider context, and not certain parts, but the Court has not stated as such in the present case even 
if such a conclusion may be inferred from the Court’s reasoning. 
 

3.3.5 ANNEN	v.	GERMANY	
In the present case the Court dealt with two orders made by the domestic courts’, ‘Order to 
desist from further disseminating leaflets in the immediate vicinity of the day clinic’ and ‘Order 
to desist from mentioning the doctors’ names and address in the list of (abortion doctors) on the 
website’. The Court’s assessment of both orders is looked at simultaneously throughout the 
text.  
 
The Court noted in the present case that the domestic courts expressly acknowledged there to 
be a public interest in the statements on the leaflets made by the applicant and that he was 
allowed to pursue his political aims by the use of exaggerated and polemic criticism. 
Furthermore, the Court observed that the domestic courts found the applicant to make an 
erroneous impression of the abortions being made outside the legal conditions as, the entire 
layout of the leaflet was intended to draw the reader’s attention to the first sentence made in 
bold letters, whilst a further explanation was set in smaller letters with the intent of 
dissimulating its content. A reference to the German law was made by the Court where a fine 
line is drawn between unlawful and lawful abortions whereas unlawful abortions were exempt 
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from criminal liability. Thus, the applicant’s statements on the leaflets proclaiming that 
unlawful abortions have been made performed was judicially justified.101  
 
Moreover, the Court considered that although the leaflet was designed to draw attention to the 
first sentence in bold letters, the further explanation of the second sentence was sufficiently 
clear from a layperson’s perspective. The Court continued to point out that the mere fact of the 
additional explanation of the leaflet not being highlighted cannot lay cause for a reasonable 
person to think that abortions were performed outside the legal scope. The further explanation 
was also immediately attached to the first sentence thus enabling the reader to access it merely 
without any effort. The Court reiterated therefore, that the present case has to be distinguished 
from the applicant’s prior applications to the Court, where leaflets and a cardboard poster had 
been disseminated stating ‘unlawful abortions’ but without any further legal explanation being 
directly accessible to the reader as in the present case.102 
 
Due to the applicant’s campaign being directly aimed at the two doctors and his arguments’ 
being presented in a personalized manner by spreading the leaflets with the doctors’ name on 
them in the vicinity of the clinic, it enhanced the impact of the applicant’s campaign according 
to the Court. The Court also pointed out that the applicant’s campaign contributed to a 
controversial debate of public interest. The domestic court pointed out how the two doctors had 
closed their initial clinic because of negative consequences brought by the campaign against 
them by the applicant and had to therefore start up another professional clinic. However, the 
Court notes that no clear evidence indicated this nor did the doctors lodge a claim of 
compensation against the applicant with regard to their closed down clinic.  
 
As to the applicant’s reference to the Auschwitz concentration camps and the Holocaust, the 
Court pointed out that the impact an expression can have with regard to the historical and social 
context, that being in the context of German history, cannot be disregarded. However, the Court 
could agree with the domestic courts’ interpretation of the leaflets that a comparison with the 
doctors and their activities with the Nazi regime had been drawn by the applicant. The 
statements provided by the leaflets may according to the Court provide an awareness of the 
more general fact that law may diverge from morality, instead of looking at the fact of how the 
killing of human beings were unlawful, yet lawful. The Court was aware of how the subtext 
was further intensified by the webpage attached to the leaflets, however, the Court could not 
find the applicant to equate abortion with the Holocaust, at least not explicitly. Thus, the Court 
did not find the domestic courts’ interference with the applicants’ freedom of expression to be 
lawful due to the foregoing consideration and the fact that statements on the leaflets made by 
the applicant was not in contradiction with German legislation regarding abortion, which also 
contributed to a highly controversial debate of public interest. When looking at publications 
spread online, the Court stated that the internet plays an important role in enhancing the access 
of the public to news facilitation of disseminated information in general.103  
 
The Court observed in its reasoning that the domestic Court of Appeal limited itself when 
finding the same principles applicable to the website as to the leaflets. Neither did the domestic 
courts appear to have examined the overall context and content of the specific link ‘death or 
life’ and ‘request for prayers for Germany’ where the doctors’ names and professional address 
could be found in an alphabetical list. There was not an interpretation of the expression 
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‘abortions doctors’ by the domestic court either against the background that abortions were 
performed at the clinic.104  
 
When assessing the reasoning of the Court further, it can be reiterated that the domestic courts 
did not draw a distinction between the applicants’ statements on the leaflets, which had a 
geographically limited impact, and the statements made on the internet which have the 
possibility of being disseminated worldwide. An individual and contextual assessment may 
have included e.g. the exact content, overall context and specific layout of the applicant’s 
webpage listing the doctors’ name, the importance of protecting sensitive data as well as the 
doctors’ previous behaviour, whether they themselves announced publicly on the internet on 
abortions made in the clinic. Furthermore, according to the Court the domestic courts should 
have taken in to consideration the impact of the applicant’s statements on third parties if it was 
likely or not to incite violence or aggression against the doctors, especially due to their names’ 
and addresses’ being mentioned on the website of the applicant. Thus, the Court stated that the 
domestic courts’ have mainly not addressed specific elements related to the applicant’s website 
and almost solely focused on the distributed articles, which cannot be regarded to be in 
conformity with the principles embodied in Article 10 of the Convention.105 
 
The domestic court found the applicants’ statements on the leaflets to be of a misleading nature 
due to the leaflets emphasizing the first sentence by putting it in bold letters whilst the following 
sentence in smaller letters. This is a clear intention of trying to draw the reader’s attention to 
the first sentence which proclaims abortion to be unlawful. When the Court assessed the above, 
it reiterated the fact that even though more attention is brought to the first sentence stirring up 
controversial emotions or thoughts, the following sentence cannot be ignored or missed by a 
reasonable person. This can in a wider context be seen as the Court putting a certain kind of 
responsibility on the person reading the leaflets’, which is to be assumed an everyday-person, 
due to the assumption of the reader being able to distinguish between the two sentences, and 
thus the meaning the two sentences entail. Furthermore, the Court did take in to concern how 
the domestic court mentioned the fact that the doctors allegedly had to shut down their clinic 
and open a new one due to negative consequences from the applicant’s campaign. However, as 
a clear connection cannot be found by the Court, it put more value to the strong public interest 
with regard to the abortion legislation. 
 
With regard to a reference being made to the Holocaust by the applicant the Court seem to have 
overstepped the domestic courts’ margin of appreciation when finding the connection between 
the two to be of a lesser incriminating value. It can be assumed that the domestic court judged 
in the disadvantage of the applicant due to the mentioning of the Holocaust in a highly context-
sensitive circumstance, due to Germanys history with the Holocaust. However, the Court did 
take the above in to concern and acknowledged the statements to be indicating on a connection 
between the Holocaust and the abortions performed by the doctors, but according to the Court 
it cannot be considered discriminating to the extent where it could be lawfully interfered. It can 
thus be found that the Court refers to the values of Article 10 in the Convention rather than 
taking in to concern the domestic legislation as the Convention further reiterates a strong 
incentive to respect public interest wherever such interest can be found. In this case such 
controversial public interest can be found with regard to the statements made by applicant’s 
leaflets, thus the Court seem to overlook the damaging part of the leaflets due to strong public 
interest and possible positive contribution such expression can provide. In other words, 
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overlooking the negative impact such expression may have due to a more positive effect such 
expression can provide.  
 
Lastly, it is to be concluded that the Court emphasizes that it is to make its own assessment of 
the provided facts rather than relying on interpretations made somewhere else. With the above 
stated, the Court pointed out how an assessment of what the impact could have been when 
comparing the two ways of distributing the statements of the applicant, as the leaflets were 
geographically limited in its distribution whilst the webpage could have been seen to have an 
impact on a much bigger scale. Neither did the domestic courts’ assess e.g. the exact content of 
the statements, overall context and specific layout of the applicant’s webpage listing the 
doctors’ names and addresses, as should have the possibility of aggression and incitement to 
violence been as well.106 It is to be concluded that the Court underlines the importance that the 
courts are the judicial authority and that they should be the one interpreting and assessing all of 
the presented facts, and where such is insufficient it should be declared to the advantage of the 
applicant involved. The Court has acknowledged the possible damaging effect such statements 
may have or have had, with reference to the doctors closing their initial clinic, however, due to 
insufficient presented evidence and no clear indicators by the domestic courts’ of how the 
statements may have or could have incited to violence or aggression, the interference with the 
applicant’s freedom of expression was yet found unlawful in the present case.  
 

3.3.6 DMITRIYEVSKIY	v.	RUSSIA	
In the present case, the Court stated that somebody who is considered an outlaw in respective 
country cannot by itself justify an interference with a freedom of expression, whereas the two 
publishers of the articles were considered as outlaws in Russia. What must be decided are the 
circumstances as in the present case, if the articles can be regarded as inciting, or liable to 
provoke violence, in the light of the legitimate aims set forth by the Government; undermining 
national security, territorial integrity or public safety or leading to disorder.107  
 
When looking at the articles text in question, the Court observed that the first article is written 
in quite a conciliatory and neutral matter. The author of the article is extending to the people of 
Russia the hand of peace, stating that ‘it is not too late… to resolve all questions’ followed by 
‘no one needs the war’. However, the Court could not hide the obvious fact of the article being 
critical of the Russian authorities in the Chechen Republic by contributing exclusive 
responsibility for the still ongoing armed conflict to unnamed top politicians of Russia; those 
who ‘remain in the Kremlin’ and the Russian President. However, the article does not preclude 
any appeals to violence, rebellion or forcible overthrow of the currently existing regime, or 
reject any democratic principles. The article suggests on the contrary that a conflict can be 
resolved peacefully if the Russian people remove those politicians through a democratic 
process, by voting the president out at the presidential election. In the overall proceeding, the 
Court could not find the article to be of such nature to stir up hatred or intolerance on any 
ground, nor fuelling violence capable of provoking any disorders or undermining national 
security, territorial integrity or public safety.108  
 
With regard to the second article, it is admitted being consisted of a more virulent nature as it 
contains strongly worded statements describing the Russian authorities’ actions in the Chechen 
Republic as ‘genocide’, ‘criminal madness by the bloody Kremlin regime’, ‘Russia’s terror’, 
                                                
106 See following article for incitement to violence, Glotilde Pégorier, ‘Speech and Harm: Genocide Denial, Hate 
Speech and Freedom of Expression’ [2018] hard copy journal 97, 115 – 116. 
107 Dmitriyevskiy v Russia App no 42168/06 (ECtHR, 3 October 2017), para 104. 
108 ibid para 105. 



 27 

terrorist methods’, ‘excesses’, and the much alike. The article further condemns Russia’s 
policies in the region with regard to its past and fervently accuse the current political regime of 
‘imposing a war’ on the republic at the present time. It also denounces the practices used by 
‘Russia’s invaders’ in the region during the recent armed conflict, such as ‘unmotivated mass 
murders’ extrajudicial executions’, ‘groundless detentions’, ‘severe clear-up operations’, 
‘taking hostages from the civilian populations’, ‘tortures’, ‘kidnappings’, ‘disappearances’ and 
‘residential checks’. The Court pointed out in this connection that it is an integral part of 
freedom of expression to search for the historical truth, and a debate of particular gravity which 
can amount to war crimes or crimes against humanity for a respective part, which would be the 
Russian Government in the present case, should be able to take place freely. Political expression 
is in its nature controversial and often virulent which is to be taken in to concern with regard to 
the article.109 
 
The article in question cannot be found to call for use of violence, or encouraging violence by 
stirring up any base emotions, embedded prejudices or irrational hatred. While it can be stated 
that the article is clearly critical of Russia’s actions in the Chechen Republic, the Court could 
not find the article to call for armed resistance or the use of armed force as a means of reaching 
national independence for Chechnya, neither through terrorist attacks which was condemned in 
the text. The article rather deplores the state of affairs, where the conflict of arms have resulted 
in numerous deaths and destruction of the republic’s infrastructure which is still ongoing ‘and 
there is still no light at the end of the tunnel’, and seeks ‘a constructive dialogue’ with ‘the 
international community’ and its assistance for a ‘peaceful resolution’ of the conflict and for 
‘achieving the long-awaited peace on blood-stained Chechen soil’.110  
 
With the above taken in to concern, the Court continued with assessing the parts of the article 
which it deemed most virulent. The Court did not overlook the term ‘the Chechen Resistance’, 
as well as the last passage of the text mentioning ‘the final victory of the Chechen People’ and 
stating that ‘The Chechen soil will be completely cleansed of the countless hordes of Russia’s 
invaders and their accomplices… Whatever the costs!’. However, in the Court’s view these 
remarks can be seen as to reflect the opposing side’s means of resolving the conflict through 
pursuing its goals of peace and the fact of the intransigent attitude of its leaders in this regard. 
Therefore, newsworthy content is to be found which allowed the public of the region in 
particular, to have an insight into the psychology of those being the driving force behind the 
opposition who informs the public of a different perspective according to the Court. It is also 
to be pointed out how the articles were published in a regional newspaper whose circulation 
was low, thus reducing their potential to negatively affect national security, public order or 
safety. Thus, in the overall opinion the Court could not find the articles to express incitement 
to violence, nor disseminating hatred or intolerance liable to result in any violence. The Court 
discerned no other elements in the texts besides acceptable criticism of the Russian 
Government.111  
 
In the light of the Court’s reasoning in previous paragraphs, the Court continued with assessing 
the domestic courts’ interference with the applicant’s freedom of expression. In the instant case, 
the domestic courts found the applicant to have committed ‘actions aimed at inciting enmity 
and humiliating the dignity of a group of people on the grounds, ethnic origin and membership 
of a social group’, where the two published articles were found according to the linguistic expert 
reports to ‘contain statements aimed at inciting racial, ethnic or social discord, associated with 
                                                
109 ibid 106; Fatullayev v Azerbaijan App no 40984/07 (ECtHR, 4 October 2010), para 87. 
110 Annen v Germany App no 3690/10 (ECtHR, 2 February 2016), para 107. 
111 ibid paras 108 – 109. 
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violence’. However, in the Court’s view the domestic courts’ judgements with regard to the 
applicant were highly deficient for a number of reasons.112 
 
One of the faulty reasons stated by the Court was the fact that the domestic courts based their 
decision of linguistic experts’ conclusions, rather than making its assessment of the presented 
facts and making its own conclusion. According to the Court, the linguistic experts went far 
beyond resolving merely language issues, such as defining the meaning of particular words and 
expression. Instead a legal qualification of the applicant’s actions was provided which laid 
ground for the domestic court’s reasoning, which the Court found to be unacceptable. When 
assessing the domestic court’s reasoning further, the Court found that the domestic courts made 
no meaningful attempt to analyse the statements in issue. The domestic courts rather listed the 
findings of the linguistic expert reports without referring to where such conclusion could be 
found in the present case. The Court pointed out a failure by the domestic court of indicating 
which groups were targeted by the experts’ statements ‘aimed at inciting enmity and 
humiliating the dignity of a group of people on the grounds of race, ethnic origin and 
membership of a social group’, or specify which statements and in which respect had any racist, 
nationalistic, xenophobic or any other discriminatory or humiliating connotations.113  
 
In the overall proceeding the Court concluded that the domestic authorities did not succeed to 
base its decision on an acceptable assessment of all presented facts and providing relevant and 
sufficient reason for the interference with the applicant’s freedom of expression. Furthermore, 
the Court stressed the importance of providing reason for a decision as it among other things, 
serves to justify the reasons for a judicial decision to the public. The Court stated that this 
general rule, translates into specific obligations under Article 10 of the Convention by 
demanding that domestic courts provide relevant and sufficient reasons for an interference. This 
offers thus an important procedural safeguard against arbitrary interreference with the rights 
protected under the Article due to enabling respective applicants to defend their legal standpoint 
and learn about the court’s decision. As the domestic courts dismissed all of the arguments 
presented by the applicant in the present case where it stated, ‘untenable from a legal point of 
view’ and ‘attempt to defend himself to avoid punishment’, the Court found that the applicant 
was stripped of the procedural protection that Article 10 of the Convention entails.  
 
The Court pointed out how the applicant is entitled to particular protection with regard to 
publishing of the articles as the articles are to be categorized as political. Special significance 
is held to freedom of expression in situations of conflict and tension as in the present case. Thus, 
particular caution is called for views of representatives of organizations which resort to violence 
against a State, as the media is subject to becoming a vehicle for dissemination of hate speech 
and promotion of violence. Therefore, where such views cannot be categorized, states cannot 
lawfully interfere with a freedom of expression.  
 
When looking at the first article the Court took in to concern in its assessment how the article 
expressed criticism towards Russian top politicians and the president of Russia. However, the 
Court suggested that the article present peaceful solutions to the armed conflict in the case, by 
stating that political regime and the president should be removed through a democratic process. 
Thus, it cannot be found that the article poses such statements that can be seen to incite violence, 
hatred or intolerance ending up in violence. With the above taken in to concern the statements 
made by the article should thus not be interfered. 
 
                                                
112 ibid 112. 
113 ibid para 113. 
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With regard to the second article published by the applicant, the Court found it to be of a more 
virulent nature. The second article describes the Russian authorities’ actions in the Chechen 
Republic among other things, as ‘genocide’, ‘terrorist methods’ and continues to point out how 
Russia’s actions in the past is to be considered ‘imposing a war’ on the Chechen republic at the 
time. Furthermore, it denounces the practices used by Russia in the region during the recent 
armed conflict, such as ‘unmotivated mas murders’, ‘extrajudicial executions’, ‘groundless 
detentions’, ‘tortures’, kidnappings, ‘disappearances’ and more alike. These are prima facie 
serious accusations as the accused crimes of the Russian Government are highly regarded 
human rights which are considered to be non-derogable.114 With regard to the above, the Court 
stated that it is important to seek the historical truth, and that a debate of particular gravity 
which can amount to war crimes or crimes against humanity is to be highly regarded. However, 
seeking the historical truth does not preclude the fact that an expression may amount to lawful 
interference. Political expression is in its nature controversial and often virulent, with regard to 
the second article’s statements, but this is not an absolute right and is subject to lawful 
interference. The statements previously mentioned are to be considered grave accusations 
where the reputation and consequences to a country if such accusations were to be proven 
correct would have a strong negative impact. If such accusations are not to be proven correct, 
damage to the reputation of the country would be hard to avoid. It seems to be of the Court’s 
interest to investigate if the statements are of any just character and thus risking a negative 
impact on the country. The interference with the above statements by the national authorities 
may by itself be considered lawfully interfered, but when taken in to the wider context as to 
seeking the historical truth it may not be lawfully interfered by the national authorities. Taken 
the overall proceedings together, it is to be concluded that the statements of the present article 
may allude to a violation of Article 10, and thus be lawfully interfered, depending on the 
circumstances, e.g. if the historical truth was not sought after. However, in the present case the 
Court seem to value more the possible positive outcome of not interfering such statements rather 
than acknowledging the possible negative impact they may have.  
 
When looking at the parts which the Court found the most virulent, stating ‘the Chechen 
Resistance’, as well as the last passage of the text mentioning ‘the final victory of the Chechen 
People’ and that ‘The Chechen soil will be completely cleansed of the countless hordes of 
Russia’s invaders and their accomplices… Whatever the costs!’. The Court’s reiterated that the 
statements were made in a non-hostile context, whereas the remarks can be seen to reflect the 
opposing side’s means of resolving the conflict through pursuing its goals which is through 
peaceful means. Furthermore, the fact that the article was published in a regional newspaper, 
limited the possible affect the statements could have had with regard to national security, public 
order or safety. However, it cannot be ignored how the Court did not investigate the statements 
in the articles further, but rather referred to the context around the statements. The Court seem 
to not deny the fact of the grave nature of such expression and the possible incitement to 
violence it may have, which can be clearly prima facie identified when interpreting the above 
statements. The statements seen in a wider context, as in the previous paragraph, may not allude 
to a lawful interference, however, the statements taken by themselves can be seen to be of such 
grave nature that it can be interfered lawfully by a Government. Thus, it is to be concluded that 
such statements by themselves are not subject to the protection provided by Article 10 of the 
Convention, only when taken in a wider context where other factors exclude it’s restrict able 
nature. 

                                                
114 Robin White and Clare Overy, The European Convention on Human Rights (5th edn, OUP 2010) 430; Dominic 
McGoldrick, ‘Thought, Expression, Association and Assembly’ in Daniel Moeckli, Sangeeta Shah and Sandesh 
Sivakumaran, International Human Rights Law (3rd edn, OUP 2018) 142. 
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4. Conclusion		
In theory, it is of necessity for a state’s interference with an expression to be prescribed by law 
in order to be considered lawful. However, in the Court’s practice it can be noticed how the 
Court continue to assess a case if the law is to a certain extent unclear or not foreseeable. Other 
criterions laid out by Article 10 seem to be of more importance for the Court, such as necessary 
in a democratic society and in certain circumstances legitimate aim. Furthermore, when the 
Court assess a case, it is of the essence that it be the one assessing the facts, and not basing its 
judgement on outside parties’ recommendations to judgements such as the expert linguists in 
the mentioned cases. It can thus be concluded that when an expression is to be lawfully 
interfered by a state, it must be done so by an independent decision of the court in question.  
 
Certain type of expression, such as the religious books in case Ibragim Ibragimov, may be of 
such nature that can be lawfully interfered by national authorities when taken out of its context. 
However, when such expression is to be taken in to a circumstance where states may not 
interfere with an applicant’s freedom of expression, it is to be considered not lawfully 
interfered. Thus, it can be concluded that a certain kind of expression may be of interfere able 
nature, but when other factors exclude certain parts of the expression, i.e. it’s hostile nature, it 
is to be subject to protection under Article 10 of the Convention. A State may therefore not 
interfere with an expression if the circumstances don’t allow it, even if the expression may 
incite to hatred or violence when taken by itself. This can also be found in case Dmitriyevskiy 
where the statements made in the second article are to be found lawfully interfered when taken 
by themselves, which can be noticed when the Court did not investigate the statements further, 
but rather referred to the context around them. Therefore, the following statements of the second 
article; ‘the Chechen Resistance’, as well as the last passage of the text mentioning ‘the final 
victory of the Chechen People’ and that ‘The Chechen soil will be completely cleansed of the 
countless hordes of Russia’s invaders and their accomplices… Whatever the costs!’; may allude 
to incitement to violence or of such nature that can be lawfully interfered with, i.e. in another 
circumstance than in the mentioned case.  
 
With regard to the above, when the Court assess the circumstances of an expression amounting 
to hate speech, it seems to be preferring in certain circumstances the principles laid out by 
Article 10 of the Convention rather than the national authorities’ margin of appreciation when 
assessing an expression. This can be found in case Annen, with regard to the comparison 
between abortions performed by the doctors and the Holocaust. Knowingly, the Holocaust is of 
utmost sensitivity in Germany, thus making such a comparison would naturally be lawful to 
interfere with in Germany due to its history, and Holocaust denial not being subject to the 
protection of Article 10 of the Convention. However, the Court overlooked the damaging part 
such expression may have or had and rather referred to the strong public interest with regard to 
abortions, thus prioritizing possible positive outcome rather than acknowledging or prohibiting 
possible negative impact. The Court did also not investigate further the clinic the doctors had 
to allegedly shut down due to the statements of the articles, which as well can be seen as 
overlooking possible damaging affect and instead referring to the public interest. Furthermore, 
same conclusion can be drawn with regard to case Dmitriyevskiy where the grave accusations 
made towards Russia seem to be outweighed by the possibility of such accusations being correct 
by searching for the historical truth. The Court in the present case as in case Annen, valued 
more the possible positive outcome of not interfering such statements rather than 
acknowledging the possible negative impact on Russia’s reputation the statements may have or 
did have. 
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It is to be concluded that a State may lawfully interfere an expression that amount to hate speech 
when the circumstances around such expression allow it. Even if the expression taken by itself 
may be considered hate speech or fulfil the criterions of hate speech with regard to the 
Commission’s recommendation, such expression may still not be lawfully interfered if the 
circumstances don’t allow it. In other words, no threshold can be found with regard to inference 
with an expression amounting to hate speech, each case is judged by the circumstances. Also, 
it can further be seen that an expression being subject to lawful interference, may not be lawfully 
interfered if a positive outcome may occur that outweigh the damaging part. This can clearly 
be seen in case Annen and Dmitriyevskiy. Therefore, no consensus can be found with regard to 
when States may interfere with an expression amounting to hate speech, as the terminological 
explanation to when an expression become hate speech may not be considered as such in every 
case depending on the context around it. The recommendation made by the Commission is a 
good guideline for deciding when an expression amount to hate speech, but it cannot be relied 
upon at all times. This can be a problem for future cases due to an uncertainty of when an 
expression is of interfere able nature. This creates an uncertainty for the public as it cannot be 
foreseeable what can be expressed and what cannot and thus be lawfully interfered with. The 
technological advancements made the last years and the upcoming years may also be a 
contributing factor towards when an expression can amount to hate speech, as how expressions 
are expressed change over the years and thus, its impact as well which may lay ground for a 
lawful interference. As can be seen in the Court’s case law the circumstances decide of what 
nature an expression is, therefore, the changing circumstances in the upcoming years may 
change abruptly whereas expressions not interfered with in the past, may be interfered with in 
the future due to possible greater impact, which the public would with most certainty not be 
aware of as the expression in question has not been interfered with before. Yet again, this 
unforeseeable circumstance of what may be expressed and what may not can become a problem 
in the future, whereas the recommendation made by the Commission may not be enough to help 
the Court or other courts decide in the majority of cases when an expression amount to lawful 
hate speech.  
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