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Abstract 
International investment law regulates the relationship between a host State and its 
international investors. Through these regulations, investors are protected from host State 
abuse, and they are also granted access to dispute resolution in case an infringement of this 
protection occurs. The purpose of this paper is to establish if investors are protected under 
international investment law and current international investment treaties if they use 
cryptocurrencies when making cross border investments, and if this protection will include 
access to the ICSID Centre for dispute resolution for disputes arising from such investments. 
To establish if this is the case, the paper first introduces both the international investment law 
arena, as well as cryptocurrencies, cryptoassets and the blockchain technology while also 
adding a financial perspective to the latter limited to the legal and economic definitions of 
money. It also considers the national approaches to regulating cryptocurrencies, since this also 
affects the international investment arena. This is followed by an in-depth analysis of the 
definition of investment, both in relation to the ICSID Convention and international 
investment treaties, while also applying the conclusions to the cryptocurrency context. 
 
On the basis of international treaties interpreted in accordance with the customary rules 
regarding treaty interpretation, the use of scholarly contributions and jurisprudence as a 
source of inspiration for arguments, lines of reasoning, a matter of comparison, and the basis 
for analogies, the paper establishes that the use of new inventions such as cryptocurrencies are 
covered by the investment definition in the ICSID Convention. This conclusion is based on 
the ordinary meaning of investment, the object and purpose of the ICSID Centre, and the core 
function of contribution within international investments. In the context of investment 
treaties, the paper concludes that it is not possible to reach a general conclusion regarding 
whether the use of cryptocurrencies is covered by the treaty protection or not. However, it is 
possible to conclude that cryptocurrency investments are not necessarily excluded from such 
protection, leaving the final establishing to be done on a case by case basis. Compliance with 
host State law is one of the requirements most clearly affecting the applicability of the 
international investment protection, something of particular interest in relation to 
cryptocurrencies because of the diversity of national approaches to the regulation of such 
currencies. This diversity also results in the need for a case by case approach when 
establishing if cryptocurrency investments are covered by the international investment 
protection. Even though coverage by the international investment protection must be 
established on a case by case basis, the paper establishes that cryptocurrency investments are 
not automatically excluded from the protection. Instead, it is indicated that the use of 
cryptocurrency can be covered by the international investment protection, including access to 
the ICSID Centre, as long as the use is legal and within the applicable treaty definition of 
investment.  
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1 Introduction 
We live in a time where the technical development is moving forward at a pace almost too 
quick to comprehend, and new technologies often create challenges to existing systems. Such 
has been the case with the emergence of cryptocurrencies, an invention that pushed the earlier 
limits at the time of its creation.1 Even now, 10 years after Bitcoin as the first cryptocurrency 
was launched, there is a lack of international consensus regarding how to even classify 
cryptocurrencies, let alone how to regulate them.2 States have taken a gliding scale of 
regulatory approaches, ranging from no regulations at all to absolute bans of the use of 
cryptocurrencies.3 This, in turn, creates a climate of uncertainty in the international arena, the 
area where the use of cryptocurrencies has been deemed to show the clearest potential 
advantages.4 Even though cryptocurrencies are currently not used to make larger international 
investments, the continuing development of new cryptocurrencies trying to address current 
challenges indicates that cryptocurrencies may very well be used for international investments 
in the future. Therefore, it is of interest to examine how cryptocurrencies fit within the current 
international investment framework, before the international arena fully adopts the new 
invention, creating unexpected challenges.  
 
International investment law regulates the relationship between a host State and its 
international investors.5 Through these regulations, investors are protected from host State 
abuse, and they are also granted access to dispute resolution in case an infringement of this 
protection occurs.6 But to gain access to this protection an investment must first qualify as an 
international investment within the scope of the different investment treaties as well as within 
the jurisdiction of the dispute resolution organs.7 Since cryptocurrencies are new inventions, 
and since there is no international consensus regarding their classification, it is unclear if the 
use of such currencies are covered by the international investment protection. Establishing 
this is of interest for investors considering making investments in cryptocurrencies, as well as 
for States wishing to either encourage or limit cryptocurrency investments. 
 
 
1.1 Purpose and Research Questions 
The purpose of this paper is to establish if investors are protected under international 
investment law and current international investment treaties if they use cryptocurrencies when 
making cross border investments, and if this protection will include access to the ICSID 
Centre for dispute resolution for disputes arising from such investments. The paper identifies 
such factors which are of relevance for the interpretation of the investment concept, regardless 

 
1 Penzes, at 417–418.  
2 Penzes, at 419–420. 
3 The Law Library of Congress, passim; Sackheim & Howell, Virtual Currency Regulation Review, passim; 
Dewey, passim. 
4 HM Treasury, Cryptoassets Taskforce, at 6, 9. 
5 Pauwelyn 2014, at 18. 
6 UNCTAD, Trends, at 73; Pauwelyn 2014, at 14, 18. 
7 Dolzer & Schreuer, at 44–76; Schreuer, at 117–118. 
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of the parties to a particular treaty. Investments in cryptocurrencies, and cryptocurrency 
investments are used interchangeably in the paper and refers to cryptocurrencies used as a 
medium with monetary value when making an investment. To establish if cryptocurrency 
investments are protected under international investment law, the following research 
questions will be addressed:  
 

1) Is the use of cryptocurrencies when making investments covered by the scope of the 
ICSID Convention?  

2) Is the use of cryptocurrencies when making investments covered by international 
investment treaties? 

 
These questions, in turn, require the following sub-questions to be addressed: 
 

1) Are cryptocurrencies money or legal tender? 
2) How has the use of cryptocurrencies been regulated on a national level? 

 
 
1.2 Delimitations  
1.2.1 General 
As mentioned above, this paper will examine the international investment law protection for 
cryptocurrencies used as a medium with monetary value when making an investment. The 
mere ownership or holding of a cryptocurrency as a form of asset will not be investigated as 
part of the paper.  
 
1.2.2 Investment Arbitration and Investment Case Law 
Investment arbitration can take place within the framework of different institutions and rules, 
such as for example the ICSID Convention and the UNCITRAL Arbitration Rules.8 As already 
indicated above, this paper has been limited to the ICSID Convention and case law from the 
ICSID Centre. This delimitation is based on the limited scope of the paper and the fact that 
the ICSID Centre is the main forum for investment disputes.9 Also, the majority of 
international investment cases are brought under the ICSID Convention.10 Furthermore, the 
jurisdiction of the ICSID Centre is based on the concept of investment,11 leading to case law 
addressing the definition of investment from two perspectives – the applicable treaty 
definition and the ICSID Convention definition.12 Since the definition of investment is one of 
the main focuses when establishing if the use of cryptocurrencies is covered by the 

 
8 ICSID Convention; UNCITRAL Arbitration Rules 1976; UNCITRAL Arbitration Rules 2010; UNCITRAL 
Arbitration Rules 2013; Dolzer & Schreuer, at 238–245. 
9 Dolzer & Schreuer, at 238, 241.  
10 Dolzer & Schreuer, at 238, 241.  
11 Article 25 (1) ICSID Convention. 
12 Aguas v Bolivia, at para 278; CSOB v Slovakia, at para 68; Helnan v Egypt, at para 80; Genin v Estonia, at 
para 323; Kardassopoulos v Georgia, at para 113; Lanco v Argentina, at para 48; 
Malaysian Historical v Malaysia, Jurisdiction 2007, at para 43, 55, 147; MCI v Ecuador, at paras 157–160; 
Phoenix v Czechia, at para 74. Schreuer, at 117–118. 
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international investment law protection, these two investment perspectives are of interest for 
the purpose of this paper as well as the research questions, thus justifying the delimitation 
made.  
 
1.2.3 Domestic Law and National Regulations 
Domestic law and national regulations of cryptocurrencies cannot be ignored within 
international investment law since they govern fundamental aspects of foreign investments 
such as for example legality.13 It is not possible to cover multiple national regulations of 
cryptocurrencies within the limited scope of this paper. Additionally, there are language 
barriers to do this in depth. Therefore, national regulations of cryptocurrencies will be limited 
to identifying such general approaches to regulations which are of relevance for the 
international investment arena. 
 
1.2.4 Initial Coin Offerings (ICOs) 
Since Bitcoin as the first cryptocurrency was introduced as a system for electronic 
transactions 10 years ago, the blockchain technology behind Bitcoin has found new uses 
resulting in the development of a crypto market with products of other use, one of which 
overlaps the scope of this paper.14 Smart contracts and initial coin offerings (ICOs), also 
called token sales, are two examples of new applications for the technology.15 Smart contracts 
are outside the scope of the paper since the contracts are unrelated to investment in 
international investment law as they concern how agreements are made.16 ICOs on the other 
hand, could have been of interest in the context of international investment law, since they 
offer an alternative way of funding start-up companies.17 Since ICOs target funding they 
automatically involve investments as the other side of the transaction. Funding flowing from 
one state into another state could therefore actualise the international investment law 
regulations. The decision to delimit ICOs from this paper consequently deserves a more 
thorough explanation.  
 
An ICO is an alternative way of funding that is less regulated and onerous than the traditional 
way through venture capital funding,18 thus the attraction. When executing ICOs, tokens with 
different functions are offered in exchange for cryptocoins. These tokens offered can be 
meant to function as a means of payment as for example Bitcoin, or entitle the holder access 
to products or services provided by the start-up company issuing the tokens.19 The point of 
interest with ICOs within the context of this paper is that the payment used for these tokens 
are already existing cryptocurrencies such as Bitcoin.20 For ICOs to fall within the 

 
13 Viñuales, at 1071, 1074, 1076. 
14 Hacker & Thomale, at 646–647; Sackheim & Howell, Preface, at vii; Tasca & Tessone, at 5, 19; Grinberg, at 
165. 
15 Hacker & Thomale, at 646–647. 
16 Hacker & Thomale, at 650. 
17 Hacker & Thomale, at 646.  
18 Hacker & Thomale, at 646.  
19 Hacker & Thomale, at 652–653. 
20 HM Treasury, Cryptoassets Taskforce, at 12.  
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international investment law protection in a way of interest within the context of this paper, it 
is the use of these existing cryptocurrencies that must meet the conditions for an investment. 
This means that the ICOs themselves and the tokens created are irrelevant within the context 
of this paper, as it already addresses the general use of cryptocurrencies as part of 
investments. For this reason, ICOs will not be address further. 
 
 
1.3 Methodology 
The methodology used in this paper is the legal dogmatic method. Legal dogmatics is a 
juristic theory concerned with identifying the positive law of a certain legal system, with the 
main task of guiding and controlling legal decision making.21 In this way, the methodology is 
also useful for other actors within the legal system since they can adapt their behaviour to be 
in compliance with current positive law as well as adapt their behaviour to fall within a 
desired legal protection, as in the case of this paper. It also enables actors to predict the legal 
consequences of a certain behaviour. International law can be classified as one given legal 
system where the actors are States rather than the nationals of a state.22 International law is 
governed by its own rules and principles, and has its own legal sources, which makes legal 
dogmatics applicable even though the focus of this paper is not the traditional focus of the 
positive law of one specified State.23 International investment law in turn, derives its 
principles, rules and sources from the general international law, even though it also has its 
own unique features as a sub-field of international law.24 Two examples of such features are 
that States have consented to investor-state arbitration, and that private investors have a right 
to directly invoke the breach of a BIT provision through the arbitrational mediums stipulated 
in the treaty, even though a BIT is a contract between two States where the investor is not 
party to the contract.25 Since these are not features affecting the methodology used to define 
the positive law, but are rather features unique for the legal area, legal dogmatics is still the 
applicable method.  
 
Domestic law cannot be ignored within international investment law since it governs different 
aspects of foreign investments, for example the definition of different transactions protected 
as investments under international investment law such as contracts, intellectual property 
rights, etc.26 The need to address domestic law is also based on references to host State law in 
investment treaties, as well as case law stating a legality requirement for access to the 
international protection through ICSID arbitration.27  
 

 
21 Sandgren, at 43; Alexy & Dreier, at 1–2; Henriksen, at 1, 7. 
22 Cf Alexy & Dreier, at 1–2; Henriksen, at 1. 
23 Henriksen, at 1, 21–22. Cf  Alexy & Dreier, at 1–2. 
24 Cf Viñuales, at 1073–1074; Pauwelyn 2014, at 1–2, 29–30. 
25 Pauwelyn 2014, at 29. 
26 Viñuales, at 1071, 1074, 1076. 
27 Kazakhstan– Uzbekistan BIT; Phoenix v Czechia, at para 102; Inceysa v El Salvador, at paras 184–185, 190; 
Salini v Morocco, at para 46; Tokios v Ukraine, at para 84; Dolzer & Schreuer, at 92. 
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Unlike in domestic law, where a lawyer can depend on generally acknowledged sources of 
law and a system of courts, there is no universal legislature or a system of courts with 
compulsory jurisdiction to rely on within international investment law.28 Instead, international 
investment law is a decentralised system where one may find legal obligations in more than 
one source.29 Since the purpose of this paper is to establish the positive law governing what 
constitutes an investment within international investment law, it is of relevance to first define 
the sources of law within the field, since this is the starting point when examining the positive 
law. Sources of law refer to sources that are recognised as authoritative within the relevant 
legal field,30 in this case international law and its sub-field international investment law as 
mentioned above.31  
 
1.3.1 Sources of Law 

1.3.1.1 General 
The theory of sources defines what norms should be viewed as legal norms within 
international law.32 According to the modern theory of sources, the basis for legal obligations 
within international law, and hence international investment law, is State consent or the 
derivation of legal obligation from State consent.33 The need for State consent is based on the 
key features of international law, namely being a system of sovereign states with equal legal 
importance and status, protected from outside intervention.34 State consent as the fundamental 
legal basis is manifested in article 38 of the Statute of the International Court of Justice, 
which lists the following sources of law:  
 

a. international conventions, whether general or particular, establishing rules 
expressly recognized by the contesting states ;  

b. international custom, as evidence of a general practice accepted as law;  
c. the general principles of law recognized by civilized nations ;  
d. subject to the provisions of Article 59, judicial decisions and the teachings of 

the most highly qualified publicists of the various nations, as subsidiary means 
for the determination of rules of law.35  

 
In addition, unilateral statements are sometimes referred to as sources of law since case law 
from both PCIJ and ICJ establish that obligations under international law can be created 
through unilateral statements by State representatives.36 However, if this elevates unilateral 

 
28 Henriksen, at 21. 
29 Henriksen, at 21.  
30 Dahlman, at 59.  
31 Pauwelyn 2014, at 12; Viñuales, at 1092. 
32 Viñuales, at 1091. 
33 Henriksen, at 22. Cf AES v Argentina, at paras 23–24, where the parties’ consent is argued to affect the 
jurisdiction of the ICSID Centre. 
34 Henriksen, at 5, 9–10; UNCTAD, Trends, at 14. 
35 Article 38 Statute of the International Court of Justice. 
36 PCIJ, Case concerning German interests in Polish Upper Silesia, at para 58, 195, 201; Nuclear Tests Case 
(Australia v France), at para 45; ICJ, Nuclear Tests Case (New Zealand v France), at para 48; ICJ, Case 
Concerning the Temple of Preah Vihear, at 31; Henriksen, at 33; Thirlway, at 24–26. 
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statements to sources of law is contested.37 This question will not be addressed further in this 
context since unilateral statements are currently not of relevance in relation to 
cryptocurrencies within the context of international investment law.  
 
1.3.1.2 Primary Sources of Law 
As established above, the primary sources of law within international investment law is hence 
international conventions (treaties) and customary international law. In these sources, State 
consent is arguably either explicitly expressed as in treaties, or indirectly expressed through 
interstate practice creating customs.38 Therefore, these two sources can be considered primary 
sources of law within international investment law. Even though treaties are the most 
important source within international investment law, customary international law plays an 
important role in relation to treaty interpretation.39 When interpreting treaties, the general rule 
of interpretation expressed in article 31 of the Vienna Convention on Law of treaties (VCLT) 
is used, either as a rule expressed in the treaty at hand, or as a codification of customary law.40 
The customary rules for interpretation are sometimes complimented by the supplementary 
means of interpretation in article 32 VCLT.41 Since the basis for treaty interpretation is the 
ordinary meaning of the terms within their context, the traditional sources of international law 
have been complimented by acknowledged dictionaries expressing the general understanding 
of the term investment. Apart from treaty interpretation, customary international law also 
regulates other areas of international investment law such as for example expropriation and 
denial of justice.42 In this paper, customary international law comes into play when 
interpreting treaties, since there are no other directly applicable customary norms within the 
context of this paper. 
 
General principles of law are also considered primary sources of law, even though they can be 
considered secondary in relation to treaties and customs since they come into play to fill in the 
gaps in the international law.43 Examples of general principles of law are the principle of non-
retroactivity and the principle of good faith, both which can be found in the VCLT.44 With the 
exception of jus cogens, States have the ability to contract out of these general principles of 
law.45 Jus cogens, also called peremptory norms, are general principles of international law 

 
37 Thirlway, at 24–26; Henriksen, at 23; Rubin A, passim. 
38 Henriksen, at 23–29. 
39 Dolzer & Schreuer, at 13, 17. 
40 ICJ, Application of the Interim Accord, at paras 91, 99; ICJ, Pulp Mills on the River Uruguay, at paras 64–65; 
Paparinskis, at 85. 
41 Dolzer & Schreuer, at 29. 
42 Dolzer & Schreuer, at 17. 
43 Viñuales, at 1091.  
44 “Noting that the principles of free consent and of good faith and the pacta sunt servanda rule are universally 
recognized.” Preamble of the VCLT. See also Articles 4 and 26 VCLT. 
45 Articles 53, 64 VCLT; Pauwelyn 2001, at 537–539. 
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that States cannot derogate from since they are universally applicable and mandatory.46 
Examples of jus cogens are the prohibition of genocide and the prohibition against torture.47 
 
1.3.1.3 Secondary Sources of Law 
Jurisprudence is not acknowledged as a formal source of international law,48 and tribunals in 
investment arbitrations are not bound by previous decisions of other tribunals.49 Even though 
tribunals in investment arbitration are not bound by previous decisions of other tribunals, they 
may still examine and rely on previous decisions from other tribunals in their judgements.50 In 
AES Corp v Argentina the tribunal expressly states that it  
 

reject[s] the excessive assertion which would consist in pretending that […] 
absolutely no consideration might be given to other decisions on jurisdiction or 
awards delivered by other tribunals in similar cases.51  

 
Instead of barring the use of precedence as a matter of principle, the tribunal argues that the 
use and reliance on earlier case law should be based on whether the basis of jurisdiction and 
the underlying legal dispute show a “high level of similarity”52 or “identity”53 with the case at 
hand.54 This is arguably indirectly agreed upon since referrals to earlier case law is frequently 
found in case law generally.55 Therefore, even though jurisprudence is not formally 
considered authoritative based on its origin, it is arguably still a source of relevance when 
defining current positive law due to its frequent use and the reliance on its substantive 
arguments in practice.56  
 
The use of jurisprudence as a source of law within international investment law is made 
possible because investment treaty awards are more regularly published online and in print 

 
46 “[A] peremptory norm of general international law is a norm accepted and recognized by the international 
community of States as a whole as a norm from which no derogation is permitted and which can be modified 
only by a subsequent norm of general international law having the same character.” Article 53 VCLT. See also 
article 64 VCLT; Pauwelyn 2001, at 537–539. 
47 ICJ, Armed Activities on the Territory of the Congo; ICJ, Questions relating to the Obligation to Prosecute or 
Extradite, at para 99. Cf Henriksen, at 35.  
48 Cf article 59 Statute of the International Court of Justice; article 53 ICSID Convention; Dolzer & Schreuer, at 
33; Viñuales, at 1072.  
49 Article 59 Statute of the International Court of Justice; article 53 ICSID Convention; AES v Argentina, at para 
23; SGS v Philippines, at para 97; Enron v Argentina, at para 25; Dolzer & Schreuer, at 33. 
50 See for example AES v Argentina, at paras 23, 30, 51–59, 70; Bayindir v Pakistan, at para 76; 
Enron v Argentina, at para 40; Saipem v Bangladesh, at para 67; Dolzer & Schreuer, at 33–34. 
51 AES v Argentina, at para 27. 
52 AES v Argentina, at para 28. 
53 AES v Argentina, at para 28. 
54 AES v Argentina, at para 28.  
55 See for example Aguas v Bolivia, at para 113; Biwater v Tanzania, at paras 455, 456, 458, 470; MCI v 
Ecuador, at footnote 21; Vladislav v Uzbekistan, at footnotes 56, 58. 
56 Azurix v Argentina, at paras 311, 313; AES v Argentina, at para 30–31; Dolzer & Schreuer, at 33. Cf Dalman’s 
reasoning regarding authoritative arguments to act and substantive arguments to act, Dahlman, at 65.  
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compared to commercial arbitration awards.57 Even so, consent of the parties is still a general 
requirement for publication of the awards,58 which means that not all cases have necessarily 
been published. Even though many awards have been published, the lack of complete access 
to case law will always be an inherent limitation to bear in mind when researching 
international investment law, as well as a limitation when it comes to the uniform application 
of international investment law by tribunals.59  
 
Scholarly contributions, in article 38 of the Statute of the International Court of Justice 
defined as “the teachings of the most highly qualified publicists”, are traditionally the least 
important source of law and is said to rarely be referenced in case law.60 However, references 
to scholars in a seemingly authoritative manner do occur within international investment case 
law.61 As with jurisprudence, scholarly contributions are undoubtedly of interest as a source 
of inspiration and a basis for comparison when identifying relevant lines of reasoning,62 
especially in relation to questions where there are no primary sources to rely on.  
 
1.3.1.4 Use of Sources 
Cryptocurrencies have not yet been directly addressed in conventions or treaties as the 
primary sources of international law. Neither have cryptocurrencies been addressed in 
international case law in general, nor in international investment case law specifically. 
Therefore, both scholarly contributions and jurisprudence will be used as a source of 
inspiration and a basis for comparison when identifying relevant lines of reasoning for 
establishing if the use of cryptocurrencies are covered by the international investment law 
protection or not.63 
 
Within the context of cryptocurrencies and international investment arbitration, these subjects 
have been addressed by publicists in the form of renown institutions or organisations rather 
than scholars in the traditional sense, referring to a specific person. Examples of such 
institutions are The Law Library of Congress, the European Central Bank, and the Financial 
Action Task Force. These sources have been used in the same way as traditional scholarly 
contributions, namely as a source of inspiration, lines of reasoning, and as a matter of 
comparison,64 although they have their own heading in the Bibliography.65  
 

 
57 Schill, at 124. 
58 Article 48 (5) ICSID Convention; article 32 (5) UNCITRAL Arbitration Rules 1976; article 34 (5) UNCITRAL 
Arbitration Rules 2010; article 34 (5) UNCITRAL Arbitration Rules 2013. 
59 Cf Schill, at 124. 
60 Henriksen, at 32–33. 
61 SGS v Philippines, at footnotes 5, 29, 71, 73–75, and at paras 141, 147; AES v Argentina, at footnotes 18, 24, 
32, at paras 43, 78; Malaysian Historical v Malaysia, Jurisdiction 2007, at paras 125–126, 141; 
Malaysian Historical v Malaysia, Award 2009, at para 76; Mitchell v Congo, Annulment 2006, at para 31. 
62 Cf AES v Argentina, at para 30–31. 
63 Cf AES v Argentina, at para 30–31; Dahlman, at 65; Dolzer & Schreuer, at 33.  
64 AES v Argentina, at para 30–31. 
65 See chapter Other Materials. 



 13 

1.3.2 Domestic Law 
As mentioned above, domestic law cannot be ignored within international investment law 
since it governs fundamental aspects of foreign investments.66 However, it is contested 
whether domestic law should be considered as a fact or as a source of law.67 The question 
whether domestic law should be considered as facts or as law, and the distinction between the 
two, is a theoretical question which will not be addressed in further depth in this paper.  
 
National regulations of interest for this paper are regulations affecting the use of 
cryptocurrencies, such as for example restrictions of the use or complete bans. Other 
regulations of interest are Tax laws, and Anti-money Laundering and Anti-Terrorism 
Financing laws and if the use of cryptocurrencies are covered by these. Since it is not possible 
to cover multiple national regulations of cryptocurrencies within the limited scope of this 
paper, coupled with language barriers to do this, national regulations of cryptocurrencies will 
be treated as facts for the purpose of this paper. These facts will also mainly be based on 
secondary sources, namely compilations of the different national approaches to 
cryptocurrencies made by The Law Library of Congress68 for the benefit of the United States 
Government, and The Virtual Currency Regulation Review69 and Global Legal Insights 
Blockchain & Cryptocurrency Regulation 201970, the latter two both made by national actors. 
The national approaches to regulating cryptocurrencies will be categorised into three types of 
approaches, (1) acceptance of the use of cryptocurrencies, (2) restrictions of the use of 
cryptocurrencies, and (3) ban of the use of cryptocurrencies. These categorisations will then 
be used to examine how the different national approaches affect the international investment 
protection. 
 
 

1.4 Terminology 
The following chapter presents some fundamental terms and their meanings within this paper.  
 
Bilateral Investment Treaty (BIT); a treaty between two States. 
 
Cryptoasset; a form of umbrella term for assets based on cryptography.  

These assets are sometimes divided into three categories of assets.71 The first one is 
comprised of assets used as a means of payment, such as for example Bitcoin. These 
assets are not backed by a central bank but can still be used as a means of payment 
where this is accepted. The second one is comprised of assets intended for a specific 
product or service, often provided directly by the one issuing this asset.72 The third 

 
66 Viñuales, at 1071, 1074, 1076. 
67 Wena v Egypt, at para 40; PCIJ, Case concerning German interests in Polish Upper Silesia, at para 52; 
Viñuales, at 1074–1075. 
68 The Law Library of Congress. 
69 Sackheim & Howell, Virtual Currency Regulation Review. 
70 Dewey. 
71 HM Treasury, Cryptoassets Taskforce, at 11; Hacker & Thomale, at 652–653. 
72 HM Treasury, Cryptoassets Taskforce, at 11; Hacker & Thomale, at 652–653. 
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one is comprised of assets that have an investment component - promising a future 
cash flow or falling within nationally regulated financial activities.73 The focus of this 
paper are assets used as a means of payment. 

 
Cryptocoin; one or more units of a cryptocurrency. 
 
Cryptocurrency; a non-physical representation of monetary value based on cryptography.  

The term refers to the technology behind the product and is narrower compared to 
Digital currency and virtual currency which are often used to describe the same type of 
products.74 Digital currency and virtual currency are terms often used interchangeably 
in scholarly writings when referring to a non-physical representation of value.75 This 
paper will use the term cryptocurrency since the focus of the paper is to establish if the 
use of this type of representation of monetary value is covered by the international 
investment law protection.  

 
Currency; a more narrow term than money referring to a specific type of money.  
  Examples of currencies are dollar and euro.  
 
De-centralised currency or payment system; a currency or payment system without a 
central administrating authority, such as a financial institution in the form of a central bank, 
monitoring or having oversight of the currency or the payment system.76 
 
Direct expropriation; mandatory legal transfer of title to property, executed deliberately.77  

Can also be a physical transfer of property. An expropriation benefits a State, or a 
third party mandated by a State.78 

 
Indirect expropriation; total or near total deprivation of an investments value without a 
formal transfer of title.79 

A concept recognised within international law before the emergence of international 
investment law.80 Indirect expropriation covers measures taken by a State that 
interferes with property rights to such an extent that they can be deemed to have been 
expropriated.81 

 

 
73 HM Treasury, Cryptoassets Taskforce, at 11; Hacker & Thomale, at 653. 
74 The Law Library of Congress, at 1.  
75 The Financial Action Task Force Report, at 6; Kubát; Sackheim & Howell, Preface, at ix.  
76 The Financial Action Task Force Report, at 5; Narayanan et al., at 1. 
77 UNCTAD, Expropriation, at 6–7. 
78 UNCTAD, Expropriation, at 6–7. Cf Compañía Del Desarrollo v Costa Rica, a case about expropriation. 
79 UNCTAD, Expropriation, at 7. 
80 PCIJ, Case concerning German interests in Polish Upper Silesia; UNCTAD, Expropriation, at 7. 
81 UNCTAD, Expropriation, at 7–8. Cf Suez v. Argentina, a case examining if the regulatory measures taken by 
Argentina constituted indirect expropriation. 
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Initial coin offering (ICOs); when a company raise funds by creating tokens and selling 
them for cryptocoins.82  

These cryptocoins can then be converted into regular currencies such as for example 
dollar or euros. ICOs are also called token sales. 

 
Interstate funding; an investment originating from one state going into another state.  
 
Legal tender; money legally accepted as payment within a country. 
 
Multilateral Investment Treaty (MIT); a treaty between more than two States.  
 
Money; the tool used to facilitate trade of products and services.83  
  Money is a general term encompassing all types of currencies and legal tender.  
 
Token; another term used for a cryptoasset created in an ICO.84  
 
 
1.5 Disposition  
The first chapter presents the frame of the paper, starting with an introduction presenting the 
context, followed by a presentation of the purpose and research questions as well as the 
delimitations. The chapter also describes the methodology and sources used in the paper and 
presents definitions for some of the terms used. 
 
The second chapter gives a general introduction to the international investment law, 
presenting a short history and the concept of the area. Since dispute resolution is considered 
an important part of the international investment protection, a brief description of alternative 
forms of dispute resolution is presented in a sub-chapter of its own, as well as the basis for the 
limitation to the ICSID Convention.   
 
The third chapter addresses cryptocurrencies, cryptoassets and the blockchain technology in 
general to create a basic understanding of what they are and how they have evolved. 
Cryptocurrencies are described and analysed in relation to money and legal tender to establish 
if they can be considered as either. The characteristics for money is also analysed in relation 
to Libra, a cryptocurrency in creation that is trying to address challenges identified for current 
cryptocurrencies.   
 
The fourth chapter contains the core of the paper and is divided into five main sub-chapters.  

The first sub-chapter provides an introduction, presenting the contents of the chapter 
as well as the general nationality requirement for international investment law in the 
context of cryptocurrencies.  

 
82 Hacker & Thomale, at 651.  
83 European Central Bank, Virtual Currency Schemes 2012, at 10.  
84 HM Treasury, Cryptoassets Taskforce, at 11; Hacker & Thomale, at 652–653. 
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The second sub-chapter examines the general understanding of the term investment in 
relation to the context of international investment law.  
 
The third sub-chapter addresses investment in relation to the ICSID Convention and 
the ICSID Centre’s jurisdiction. Here, the scope of investment within the treaty is 
established and analysed in relation to cryptocurrencies.  
 
The fourth sub-chapter addresses investment in relation to international investment 
treaties. The scope of different definitions of investment within the treaties are 
analysed in relation to the use of cryptocurrencies to establish if cryptocurrency 
investments are covered by the protection of the investment treaties.  
 
The fifth sub-chapter addresses national regulations in relation to the international 
investment protection. Here, three categories of cryptocurrency regulations are 
discussed in relation to the international investment protection to establish how these 
regulations affect if cryptocurrency investments are covered by the international 
investment protection. 

 
The fifth chapter presents a final conclusion regarding cryptocurrency investments and the 
international investment protection based on the discussions in the earlier chapters.  
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2 International Investment Law  
 
2.1 Brief History and General Concept 
International investment law has its origins in diplomatic protection and treatment of aliens.85 
Through these standards of protection, an investor was guaranteed a minimum standard of 
fairness in the treatment from a host State, but this did not require a State to treat foreigners as 
favourably as nationals or the State to treat all foreigners equally.86 Originally, it was assumed 
that reference to the host State’s domestic regulations of property was enough protection of 
foreign property. However, the Communist revolution in Russia 1917 raised the awareness of 
a need to look at the protection of foreign investment specifically since the reference to 
national regulations could actually result in a complete lack of protection as well as strong 
protection depending on the level of protection for nationals.87 This initiated an organic legal 
development where small incremental and accidental developments have led to the 
international investment law governing international investments today.88  
 
The basic concept of modern investment protection under investment treaties such as Bilateral 
Investment Treaties (BITs) and Multilateral Investment Treaties (MITs) is that a qualifying 
investor enjoys a certain protection against acts harming the foreign investor, for example acts 
such as direct or indirect expropriation.89 This protection exists in relation to a State with 
whom its own State of nationality or domicile has an investment agreement.90 The first BIT 
was concluded between Germany and Pakistan 1959,91 and today there are almost 3000 
signed BITs and more than 2300 of these are currently in force.92 The object and purpose 
behind the development of BITs and MITs, and international investment law in general, was 
to create incentives for new investments through the granting of protection as well as 
regulating the more general economic cooperation between States.93 Friendship, Commerce 
and Navigation treaties (FCNs), the predecessors of BITs, did address foreign property, but 
the primary focus was to facilitate trade rather than to regulate foreign investments.94 The 
FCNs covered more than the traditional BIT, from tax issues and treatment of products, to key 
features such as an unrestricted right to entry and an unqualified right of national treatment.95 
BITs emerged since it was considered desirable to separate and focus on different matters 
individually, where international investments where one of these matters.96 Through these 

 
85 Pauwelyn 2014, at 15. 
86 Dolzer & Stevens, at 58. 
87 Dolzer & Schreuer, at 1. 
88 For a more in–depth presentation of the development of international investment law, see Pauwelyn 2014; 
Dolzer & Schreuer, at 1–27. 
89 Dolzer & Schreuer, at 160–161; Dolzer & Stevens, at 97–102; UNCTAD, Expropriation, 1–12. 
90 Reed et al., at 59. 
91 Reed et al., at 57. 
92 United Nations UNCTAD, Agreements Navigator. 
93 Dolzer & Stevens, at 12. 
94 Dolzer & Stevens, at 12.  
95 Dolzer & Stevens, at 12–13; Rubins N., at 284–285. 
96 Dolzer & Stevens, at 13.  
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modern treaties States have agreed to limit their sovereign powers over foreign investors 
within the State, as well as opened up for claims from investors directed towards the State 
through access to investor-state arbitration.97 This is seen as a way of signalling to the 
international business community that a State welcomes foreign investments by facilitating 
and protecting these and ensuring compensation in case of expropriation.98 
 
 
2.2 Dispute Resolution 
Part of the investment protection found in international investment treaties is provided 
through access to international arbitration.99 Arbitration makes it possible for the damaged 
party to receive compensation for damages. Within international investment law, this access is 
usually not limited to the contracting States. Instead, through BITs and MITs States have 
granted private actors as third parties protective rights as well as the right to pursue claims 
based on these rights directly towards the host State of the investment, something that is 
unusual within the international law context.100 In most cases, the treaties refer to existing 
institutional or arbitrational rules such as the ICSID Convention or the UNCITRAL Rules for 
arbitration.101 Both require the consent of the parties for jurisdiction as well as for publication 
of the awards.102  
 
ICSID is the main forum for investment disputes and the majority of international investment 
cases are brought under the ICSID Convention.103 The ICSID Centre was created specifically 
for international investment disputes.104 The Jurisdiction of the centre is limited to disputes 
deriving directly out of investments.105 Therefore the definition of investment is interesting in 
the context of the use of cryptocurrencies since diverse national approaches to the 
classification and the regulation of cryptocurrencies open up for jurisdictional objections. Can 
the use be classified as an investment or can jurisdiction be avoided? The other international 
instrument of importance is the UNCITRAL Rules for arbitration106, as mentioned above. 
These rules are general and address all disputes where the parties have consented to make use 

 
97 Pauwelyn 2014, at 11. 
98 Dolzer & Stevens, at 12.  
99 Pauwelyn 2014, at 14, 18. 
100 Dolzer & Stevens, at 119. 
101 UNCITRAL Arbitration Rules 1976; UNCITRAL Arbitration Rules 2010; UNCITRAL Arbitration Rules 2013; 
Dolzer & Stevens, at 119–121. 
102 Articles 25 (1) and 48 (5) ICSID Convention; articles 1 (1) and 32 (5) UNCITRAL Arbitration Rules 1976; 
articles 1(1) and 34 (5) UNCITRAL Arbitration Rules 2010; articles 1(1) and 34 (5) UNCITRAL Arbitration 
Rules 2013. 
103 Dolzer & Schreuer, at 238, 241.  
104 See rules for jurisdiction, article 25 ICSID convention. 
105 Article 25 ICSID Convention.  
106 UNCITRAL Arbitration Rules 1976; UNCITRAL Arbitration Rules 2010; UNCITRAL Arbitration Rules 2013. 
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of the rules.107 There are no limitations to the use, except what the parties have decided.108 In 
the context of cryptocurrencies, access to this dispute resolution alternative will therefore only 
rely on the treaty applicable between the parties and how this treaty defines investment. If the 
use of cryptocurrencies is not covered by the investment treaty, the investor does not have 
access to dispute resolution through the UNCITRAL rules for arbitration.109 This is based on 
the investment falling outside the scope of the treaty containing the consent to use the 
UNCITRAL rules for arbitration,110 and the dispute therefore lacks access to this form of 
arbitration. As mentioned above, this paper has been limited to case law from the ICSID 
Centre, based on the limited scope of the paper and the fact that the ICSID Centre is the main 
forum for investment disputes and the majority of international investment cases are brought 
under the convention.111   
 

  

 
107 Article 1 (1) UNCITRAL Arbitration Rules 1976; article 1(1) UNCITRAL Arbitration Rules 2010; article 1(1) 
UNCITRAL Arbitration Rules 2013. 
108 Article 1 UNCITRAL Arbitration Rules 1976; article 1 UNCITRAL Arbitration Rules 2010; article 1 
UNCITRAL Arbitration Rules 2013.  
109 UNCITRAL Arbitration Rules 1976; UNCITRAL Arbitration Rules 2010; UNCITRAL Arbitration Rules 2013. 
110 UNCITRAL Arbitration Rules 1976; UNCITRAL Arbitration Rules 2010; UNCITRAL Arbitration Rules 2013. 
111 Dolzer & Schreuer, at 238, 241.  
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3 Cryptocurrencies, Cryptoassets and the Blockchain Technology 
 
3.1 Introduction 
Cryptocurrencies and the technology behind them are relatively new inventions where Bitcoin 
as the first cryptocurrency was introduced only 10 years ago.112 Bitcoin was introduced as a 
“system for electronic transactions without relying on trust”113, where trust refers to a system 
where a trusted third party, usually financial institutions such as central banks, needs to 
process and verify the electronic payments.114 This need is derived from among others 
security reasons - to prevent double spending, but also as a means of controlling money 
supply and combat counterfeiting.115 Satoshi Nakamoto, the inventor of Bitcoin, had managed 
to solve the earlier problem of preventing double spending without having a trusted third 
party verifying all transactions, which enabled Bitcoin to become a de-centralised payment 
system.116 The key component in this solution was the blockchain technology using 
cryptography to create blockchains where all transactions are recorded.117 This meant two 
parties could transfer Bitcoin payments directly between each other, without the need for an 
intermediary.  
 
The interest in Bitcoin as the first cryptocurrency, and other cryptocurrencies later created, 
derives from its potential to become global currencies, which means exchange fees can be 
avoided.118 Cryptocurrencies also hold the potential to improve payment efficiency and 
reduce transaction costs for both payments and fund transfers, which in turn opens up for 
facilitating micro-payments.119 These are some of the features which also make 
cryptocurrencies interesting from an investment perspective.  
 
 
3.2 Cryptocurrencies, Money and Legal Tender 
3.2.1 Introduction 
The legal categorisation of cryptocurrencies has been a challenge and topic of interest since 
the creation of Bitcoin, and especially its relationship to money as Bitcoin was introduced as 
an alternative way of conducting transactions.120 Claim to money is listed in some investment 
treaties as an example of what constitutes an investment.121 However, what counts as money 
in turn is not defined, which indicates that both an economic and a legal definition may be of 

 
112 Hacker & Thomale, at 646; Sackheim & Howell, Preface, at vii. 
113 Nakamoto, White Paper, at 8.  
114 Nakamoto, White Paper, at 1; Narayanan et al., at 1.  
115 Narayanan et al., at 1. 
116 Nakamoto, White Paper; The Financial Action Task Force Report, at 5–6; Narayanan et al., at XIV, XXII. 
117 Narayanan et al., at xx–1. 
118 The Financial Action Task Force Report, at 8–9; European Central Bank, Virtual Currency Schemes 2015, 
at 4.  
119 The Financial Action Task Force Report, at 8–9; European Central Bank, Virtual Currency Schemes 2015, 
at 4; d’Artis et al., JRC Technical Report, at 3.  
120 Penzes, at 417–421; European Central Bank 2012, passim; European Central Bank 2015. 
121 Article 1 (2) c) Venezuela– Switzerland BIT; article 1 (1) (c) Czech and Slovak Republic– China BIT.  
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relevance.122 Therefore, it is of interest to examine cryptocurrencies in relation to money and 
legal tender. 
 
Money is a tool used by humans as a means of facilitating exchanges of goods and services, a 
tool more flexible than barter which was originally used for transactions.123 What constitutes 
money has evolved during hundreds of years, from commodity money where the money had 
an intrinsic value based on the object used (for example cattle, gold, or other precious metals) 
to our current fiat money issued by a trusted central authority.124 There are both economic and 
legal definitions of money.125 These definitions are somewhat interconnected since money 
who fulfill the legal definition by default usually fulfill the economic conditions as well, as 
will be shown below. The question whether cryptocurrencies are money or not can be 
considered settled, as the following chapters will show. However, this current conclusion may 
change in the near future due to development currently taking place. 
 
3.2.2 Economic Definition of Money 
The economic definition of money consist of three purposes which needs to be fulfilled. For 
something to be considered as money it must constitute a medium of exchange, a unit of 
account and a store of value.126 Medium of exchange refer to the medium being generally 
accepted in transactions as a means of payment, while unit of account refer to the medium 
being used as a unit for the measurement of value of a product or service.127 Store of value 
refers to the value of the medium being stable so that it can be saved for future use without 
substantial loss in purchasing power (if I do not buy a car today I want to be able to buy a car 
with at least the same value in the future).128 These three functionalities are interconnected 
since it is not useful to have a unit of account measured in a medium never used as a means of 
exchange because this would lack functionality. A high volatility would also prevent a 
medium from being used, since the price would have to change often to reflect the relative 
value of the product. Also, high volatility could mean that the mediums exchange value in 
relation to other assets could move rapidly, which would make the medium lacking as a 
medium of exchange. Due to this interconnection of the three purposes, a medium lacking in 
one of them will most certainly affect the others. If a cryptocurrency fulfills all three 
purposes, it will be considered money in economic terms.129 However, this does not mean it 
will be considered money legally. 
 
  

 
122 Venezuela– Switzerland BIT; article 1 (1) (c) Czech and Slovak Republic– China BIT.  
123 European Central Bank, Virtual Currency Schemes 2012, at 9–10. 
124 European Central Bank, Virtual Currency Schemes 2012, at 9–10.  
125 Mankiw, at 80; Kubát, at 411. 
126 Mankiw, at 80. 
127 European Central Bank, Virtual Currency Schemes 2012, at 10.  
128 European Central Bank, Virtual Currency Schemes 2012, at 10; d’Artis et al., JRC Technical Report, at 13.   
129 Cf European Central Bank 2015, at 23–24. 
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3.2.3 Legal Tender 
Legal tender is referring to one or more currencies legally recognised as a means of payment 
within a state, sometimes creating an obligation for public or private actors to accept them as 
payment.130 What constitutes legal tender, and the legal effects of this, is defined within each 
individual country.131 Currencies recognised as legal tender are often designated and issued 
by a central authority within the state, but this is not always the case.132 The legal recognition 
of a currency can be limited to the paper versions of a currency, as for example within the 
euro countries where there is only a legal obligation to accept euro in the form of banknotes 
and coins.133 Businesses and other actors can then decide if they want to accept the digital 
versions of the currency or not.134 This can be compared to Sweden where the legal currency 
is the paper version of the Swedish Krona,135 but where there is only a legal obligation to 
accept the paper version of the currency in certain fundamental social services such as 
hospitals.136 A country defining its legal tender as a certain currency does not mean people 
and businesses are banned from or restricted from accepting other means of payment, unless 
this is legally prohibited or restricted in some way.137 It is on this basis digital currencies have 
the opportunity to grow - by gaining a general acceptance among businesses and people as a 
means of payment. In this way, cryptocurrencies can be used and even qualify as money in an 
economic sense without falling within a national legal definition.     
 
3.2.4 The Status of Cryptocurrencies 
None of the de-centralised cryptocurrencies such as Bitcoin, are currently recognised as legal 
tender in any country,138 although some countries are in the process of creating their own 
cryptocurrencies as legal tender.139 In relation to the economic definition of money, 
cryptocurrencies have not yet managed to fulfill the three conditions necessary to qualify as 
money in an economic sense. Bitcoin as the first cryptocurrency created, is still the most well-
known cryptocurrency and even so, it is not considered to fulfill the criteria of general 
acceptance since few use Bitcoin as a unit of account or accept it as a medium of exchange.140 

 
130 d’Artis et al., JRC Technical Report, at 9; European Central Bank, Virtual Currency Schemes 2015, at 24. See 
for example article 11 Council Regulation (EC) No 974/98 of 3 May 1998 on the introduction of the euro; and in 
Sweden where chapter 9, 14§ Regeringsformen; chapter 5, 1§ Lag (1988:1385) om Sveriges riksbank; prop. 
1986/87:143 s. 64, creates a legal obligation to accept Swedish Krona as a means of payment. 
131 Kubát, at 411. 
132 European Central Bank, Virtual Currency Schemes 2012, at 9. United States dollar is sometimes recognized 
as legal tender outside United States. See for example El Salvador, the Monetary Integration Act  (LIM), 
effective since 1 January 2001; The Law Library of Congress, at 15. 
133 Council Regulation (EC) No 974/98 of 3 May 1998 on the introduction of the euro. The legal obligation for 
parties to accept euro is restricted to 50 coins in a single payment except for the certain parties expressly 
mentioned, art. 11 of the Council Regulation (EC) No 974/98 of 3 May 1998 on the introduction of the euro. 
134 European Central Bank, Virtual Currency Schemes 2015, at 24. 
135 9 kap 14§ Regeringsformen; 5 kap 1§ Lag (1988:1385) om Sveriges riksbank. 
136 HFD 2015 ref. 49.  
137 See for example Sweden, HFD 2015 ref. 49; d’Artis et al., JRC Technical Report, at 9. 
138 The Law Library of Congress, at 1–3, 18; Dewey, passim; Sackheim & Howell, Virtual Currency Regulation 
Review, passim.  
139 The Law Library of Congress, at 18; Lepervanche, at 489. 
140 FATF, at 3; European Central Bank, Virtual Currency Schemes 2015, at 23–25. 
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Cryptocurrencies such as Bitcoin have a value because individual users are willing to pay for 
them,141 in comparison to fiat money which has a value and is accepted as a means of 
payment based on the trust in the issuing institution.142 In practice, this has resulted in a high 
volatility in Bitcoin,143 which makes it unsuitable as a store of value. In conclusion, this 
means that neither of the tree conditions are currently fulfilled and cryptocurrencies are often 
neither money nor legal tender. Nonetheless, cryptocurrencies are arguably still considered to 
have a monetary value since they are occasionally subject to taxation, as well as being 
covered by Anti-money Laundering and Anti-Terrorism Financing laws.144 As will be shown 
in later chapters, a cryptocurrency qualifying as money is not a necessary requirement for the 
use of cryptocurrencies for investments to be covered by the international investment law 
protection.   
 
3.2.5 The Status of Libra – A Future Cryptocurrency 
Even though no cryptocurrency currently fulfills the requirements for money, this does not 
exclude cryptocurrencies from qualifying in the near future. In this context, Libra is of interest 
for this paper since it is a cryptocurrency in creation seeking to address the challenges faced 
by current cryptocurrencies. Libra has its target launch set for the first half of 2020 and Libra 
Association behind the cryptocurrency has released a White paper presenting its ideas, goals, 
solutions to challenges, and development plan.145 Libra is intended to be a global, de-
centralised, low-volatility cryptocurrency and financial infrastructure.146 The unit of account 
is called Libra and every unit will be fully backed by a reserve of real assets consisting of 
bank deposits and short-term government securities to build up trust in the intrinsic value of a 
Libra and create a stable value over time.147 The Libra value will be linked to fiat currencies 
and will therefore change in value as these fiat currencies change in value.148 However, the 
choice of fiat currencies is stated to be “structured with capital preservation and liquidity in 
mind”149, thus allowing a change of the composition of the currencies only in response to 
significant changes in market conditions, such as for example significant changes caused due 
to an economic crisis.150 If Libra succeeds in creating a stable value over time through its link 
to fiat currencies it would result in Libra functioning as a store of value, one of the purposes 
for money. 
 
In the White paper, it is stated that Facebook played a key role in the creation of the Libra 
Association and it is also mentioned as a marketplace for the currency,151 something that may 

 
141 FATF, at 5–6.  
142 European Central Bank, Virtual Currency Schemes 2012, at 9–10. 
143 Bitcoin Price History Chart; European Central Bank 2015, at 23–24. 
144 The Law Library of Congress, at 1–2. 
145 Libra Association, White paper, at 10.  
146 Libra Association, White paper, at 1, 3.  
147 Libra Association, White paper, at 3; Catalini et al., The Libra Reserve. 
148 Catalini et al., The Libra Reserve. 
149 Catalini et al., The Libra Reserve, at 2.  
150 Catalini et al., The Libra Reserve, at 3.  
151 Libra Association, White paper, at 4. 
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have implications when looking at the requirement for money to be used as a medium of 
exchange. Facebook as a platform had 1,59 billion active users daily on average in June 2019 
and 2,41 billion monthly active users in the same month.152 This provides a huge platform of 
potential users already from the start, which is a good incentive for other actors to accept the 
currency as a medium of exchange as well as using it as a unit of account. If Libra also 
succeed in the ambition to create a stable cryptocurrency with low volatility and become 
useful as a store of value, Libra could be the first cryptocurrency to fulfill all three purposes 
of money. At least on paper, this seems to be the case. Even though Libra would be 
considered as money, domestic regulations may still affect whether the use of Libra when 
making an international investment, will be covered by the international investment law 
protection as will be shown below. The outcome will also depend on the formulation of the 
treaty at hand.  
 
 
3.3 National Approaches to Cryptocurrency Regulations 
From a legal point of view, there is no global consensus regarding how to define or regulate 
digital currencies in general, or even Bitcoin as one of the most well-known and successful 
ones.153 The most widespread way of addressing cryptocurrencies so far has been to issue 
warnings about the economic risks associated with the use of cryptocurrencies, often done by 
central banks.154 This can be seen as an indirect national acknowledgement of the use of 
cryptocurrencies as a means of exchange, even though it does not expressly regulate the use. 
If the use was not permitted, there would be no need for the issuance of warnings about the 
economic risks. This would in turn indicate quite a wide acceptance of the use of 
cryptocurrencies because many countries have issued warnings in regard to the use of 
cryptocurrencies.155 Otherwise, it is still fairly common for cryptocurrencies to be 
unregulated, although many more countries have started to investigate possible ways to 
regulate compared to only a few years ago.156 
 
In the context of this paper, three categories of national approaches to cryptocurrency 
regulations are of relevance.  
 

1. Acceptance of the use of cryptocurrencies.  
2. Restrictions of the use of cryptocurrencies. 
3. Ban of the use of cryptocurrencies. 

 

 
152 Facebook Newsroom. 
153 d’Artis et al., JRC Technical Report, at 2; Sackheim & Howell, Preface, at viii.  
154 These risks are among others price volatility, no backing up as with national currencies, no legal recourse etc. 
Borg & Schembri, at 190; The Law Library of Congress, at 1. See for example: Financial Consumer Agency, 
Canada; McLaughlin et al., at 342; Frias & Dias, at 232; The Law Library of Congress, at 33, 36, 71, 73, 119. 
155 See for example: Financial Consumer Agency, Canada; McLaughlin et al., at 342; Frias & Dias, at 232; 
The Law Library of Congress, at 33, 36, 71, 73, 119. 
156 The Law Library of Congress, at 1. 
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Acceptance of the use of cryptocurrencies covers the formal acceptance through national 
regulations,157 as well as the acknowledgement of a cryptocurrency as legal tender.158 
Acceptance of the use of cryptocurrencies also covers an indirect acceptance based on 
cryptocurrencies being covered by Tax laws, and Anti-money Laundering and Anti-Terrorism 
Financing laws,159 or being subject to warnings about the economic risks associated with the 
use, as mentioned above. Coverage by Tax laws and Anti-money Laundering and Anti-
Terrorism Financing laws is arguably an even stronger indirect acknowledgement of the 
monetary value and the use of cryptocurrencies compared to the issuance of warnings of the 
use, since these are legal actions taken by a State, in comparison to warnings who usually lack 
legal effect.160 Taxation is arguably also an indirect public acceptance of the monetary value 
as well as the use of cryptocurrencies since it would be illogical for something to be taxable if 
it lacked monetary value or was illegal.161 The distinction between the sub-categories within 
the acceptance of the use of cryptocurrencies category do have legal bearing because an 
indirect acceptance leaves room for legal uncertainty regarding the use of cryptocurrencies, as 
well as the possibility for objections to the use in case of arbitration. However, these legal 
distinctions are of limited relevance for the context of this paper and they are therefore 
covered by the same main category. 
 
Restrictions of the use of cryptocurrencies cover states where the use of cryptocurrencies is 
approved but subject to some kind of regulatory restriction, as for example in South Korea 
where the use of cryptocurrencies are limited to trades from real-name bank accounts.162 
Another example of restrictions of the use of cryptocurrencies can be found in Mexico where 
cryptocurrencies have been formally acknowledged but where a governmental authority 
decides which currencies may operate.163 Ban of the use of cryptocurrencies covers states 
where the use of cryptocurrencies is prohibited. So far, only indirect bans exist through States 
prohibiting its financial institutions from facilitating transactions where cryptocurrencies are 
involved,164 although an outright prohibition has been recommended as a regulatory approach 
in India.165 How these three different categorisations affect the international investment 
protection will be discussed further below.  
 
 
 

  

 
157 Dr Wanger & Johann, at 373. 
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4 The Status of Cryptocurrencies under International Investment 
Law 

 
4.1 Introduction 
As mentioned above, one of the basic objects and purposes of international investment law is 
to promote the flow of international investments between states to encourage economic 
development and cooperation.166 Part of this promotion is based on creating protection for 
investments through treaties,167 as well as the granting of access to dispute resolution.168 For 
investors to gain access to this protection and the existing dispute resolution options, 
investment is one of the most fundamental requirements to fulfill. Investment is of relevance 
in relation to two different parts of the international investment law. First, something must 
constitute an investment according to the applicable investment treaty to fall within the 
protection of the same. Secondly, the term investment also governs access to the ICSID 
Centre as a dispute resolution organ. The definition of investment varies somewhat between 
treaties,169 and it also varies in relation to treaties and the ICSID Convention where 
investment in the latter has been argued to have a wider scope in comparison to the definitions 
in treaties between States, so as not to limit the access to dispute resolution unnecessarily.170 
This chapter will look at the different definitions of investment and how these affect if 
cryptocurrency investments are covered by the international investment law protection or not. 
The chapter will also establish if disputes arising from cryptocurrency investments have 
access to the ICSID Centre as dispute resolution organ.  
 
In the context of international investment law, access to the ICSID Centre, and the use of 
cryptocurrencies it is also of interest to note that there is no need for an actual physical 
transfer between countries for an investment to qualify as international,171 and the origin of 
capital is also of no relevance when defining if an investment is international or not.172 Instead 
it is the nationality of the investor that is of relevance for something to fulfill the 
internationality requirement within international investment law.173 These observations are 
not something that particularly affects an investor using cryptocurrency, except for the fact 
that there is no need to prove a transborder movement of the cryptocurrency. 
 
 

 
166 Phoenix v Czechia, at para 97; Report of the Executive Directors, at para 9; Dolzer & Schreuer, at 4–6; 
UNCTAD, Trends, at 31. 
167 UNCTAD, Trends, at 73. 
168 Pauwelyn 2014, at 14, 18. 
169 Dolzer & Stevens, at 25–31; Schreuer, at 122–125.  
170 Malaysian Historical v Malaysia, Award 2009, at para 62; Schreuer, at 117–118, 122–125. 
171 Fedax v Venezuela, at para 41.  
172 Tokios v Ukraine, at para 80.  
173 Saipem v Bangladesh, at para 106–108; Tokios v Ukraine, at paras 77, 81–82. Cf Tradex v Albania, at para 
105–109. 
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4.2 The General Understanding of Investment    
According to Black’s Law Dictionary the current definition of investment is:  
 

[a]n expenditure to acquire property or assets to produce revenue; a capital 
outlay”.174 

 
The Oxford English Dictionary, in turn currently defines investment as:  
 

[t]he use of money or capital to purchase an asset or assets (such as property, 
stocks, bonds, etc.), in the expectation of earning income or profit over time,175  

or  
[t]he spending of money or capital on an activity, project, etc., which is expected to 
prove useful or beneficial, esp. to oneself or society,176  

or 
[t]he devotion of time, effort, etc., for a particular purpose, with the expectation of 
a worthwhile or beneficial result.177 

 
In the context of both the ICSID Convention and investment treaties, it is of interest to analyse 
the development of our understanding of the word investment as the ordinary meaning of the 
word at the time of a treaty conclusion will have had influence over the contracting States’ 
understanding of their commitment, coupled with the fact that the starting point of treaty 
interpretation is the ordinary meaning of the terms within their context.178  
 
Through the ordinary meaning of investment as described in Black’s Law Dictionary’s 
different editions, we can discern that our understanding of the word has changed over the 
years. In the second edition of the dictionary, investment is described as “a term where a 
capital is committed to make an income from it”.179 In 1990, the explanation of the word had 
developed to: 
 

Investment. An expenditure to acquire property or other assets in order to produce 
revenue; the asset so acquired. The placing of capital or laying out of money in a 
way intended to secure income or profit from its employment.180  

 
Both formulations indicate a somewhat more narrow understanding of investment compared 
to today,181 where it seems to have been implicit earlier that the medium used to invest fell 
within either capital or money. This would have excluded cryptocurrencies as they currently 

 
174 Garner, Dictionary 2019, at 989. 
175 Oxford English Dictionary, online, at Investment, 8. 
176 Oxford English Dictionary, online, at Investment, 9. 
177 Oxford English Dictionary, online, at Investment, 10. 
178 Article 31 VCLT.  
179 Black's Law Dictionary, online. 
180 Campbell Black, at 825. 
181 Cf Black's Law Dictionary, online; Campbell Black, at 825; Garner, Dictionary 2019, at 989. 
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do not qualify as money, as established above.182 In 1990 however, the understanding seems 
somewhat broadened due to the use of “expenditure” as the first way of describing the 
medium used to generate profit. The second description of investment, referring to “capital” 
or “money”, has later been removed from the dictionary leaving the description of investment 
as “[a]n expenditure to acquire property or assets to produce revenue; a capital outlay.”183  
 
The movement towards a more general description of investment implies that new types of 
transactions are covered by the term, transactions other than the traditional use of capital or 
money. The changes in description moving towards a more general definition, also indicates 
that what is left is our core understanding of investment, namely the use of some kind of 
medium with a monetary value with the purpose to generate profit. This general 
understanding indicates a flexibility to the word enabling it to cover mediums not yet 
developed, leaving the core to be the revenue gained through the investment of an undefined 
medium. Within this broad understanding of investment, the use of cryptocurrencies as a 
medium is covered as long as the use of the cryptocurrency has the ability to generate profit. 
This conclusion could indicate that cryptocurrencies are covered by all investment treaties 
concluded after investment started to be understood as an expenditure in general. This 
conclusion could have been true if investments lacked a treaty specific definition in general. 
However, this is not the case and one must therefore look at the treaty definitions as well to 
establish if the use of cryptocurrencies are covered by their scope. 
 
 
4.3 The Concept of Investment in the ICSID Convention 
4.3.1 Investment and its Relation to the ICSID Centre 
The ICSID Centre was created to promote economic development by facilitating dispute 
settlement arising from international investments, thus creating a favourable investment 
atmosphere.184 Access to the ICSID Centre is governed both by the ICSID Convention itself 
and the consent of the parties.185 State consent is often derived through international 
investment treaties and how these treaties affects the jurisdiction of the ICSID Centre will be 
addressed further below.186  
 
According to article 25 of the ICSID Convention, the jurisdiction of the centre is defined as 
follows:  
 

(1) The jurisdiction of the Centre shall extend to any legal dispute arising directly 
out of an investment, between a Contracting State (or any constituent subdivision 
or agency of a Contracting State designated to the Centre by that State) and a 
national of another Contracting State, which the parties to the dispute consent in 

 
182 See chapter 3.2.4. 
183 Garner, Dictionary 1990, at 844; Garner, Dictionary 2009, at 902; Garner, Dictionary 2014; 954; Garner, 
Dictionary 2019, at 989. 
184 Report of the Executive Directors, at para 9. 
185 Article 25 (1) ICSID Convention. 
186 See chapter 4.4. 
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writing to submit to the Centre. When the parties have given their consent, no party 
may withdraw its consent unilaterally.187 [emphasis added] 

 
As the article indicates, investment is a fundamental criterion regulating if parties have access 
to the ICSID Centre as a dispute resolution organ or not. Therefore, the definition of 
investment in the ICSID Convention is of fundamental importance when establishing if the 
use of cryptocurrencies for international investments will have access to the ICSID Centre as 
dispute resolution organ as part of the international investment protection.  
 
Even though investment is a fundamental criterion for the ICSID Centre’s jurisdiction, there 
is no legal definition of what constitutes an investment within the ICSID Convention.188 
Investment was purposefully left undefined to avoid unnecessary jurisdictional difficulties 
and because consensus regarding the definition could not be reached.189 In the Report of the 
Executive Directors it was stated as follows:  
 

No attempt was made to define the term ‘investment’ given the essential requirement 
of consent by the parties, and the mechanism through which Contracting States can 
make known in advance, if they so desire, the classes of disputes which they would 
or would not consider submitting to the Centre (Article 25(4)).190 

 
The lack of a legal definition within the ICSID Convention and the statement in the Report of 
the Executive Directors could indicate a complete freedom for the contracting parties to 
define what constitutes an investment between themselves, opening up for cryptocurrencies to 
be freely used as long as there is consent between the parties to do so.191 However, both the 
Institution Rules192 and case law have established and confirmed that even though investment 
is undefined in the ICSID Convention, it is still an objective term.193 Ordinary commercial 
transactions, and actions clearly outside the objective meaning of the investment concept 
have, among other things, been deemed to fall outside the jurisdiction of the ICSID Centre.194 
Therefore, tribunals have to establish jurisdiction through a two-stage process, establishing 
whether the basis for a dispute fulfills the investment criteria’s of both the treaty between the 
parties and the jurisdictional rules of the ICSID Convention for the disputing parties to have 

 
187 Article 25 ICSID Convention. 
188 ICSID Convention.  
189 Memorandum R65-11, at 957; Memorandum SID/65-2, at 972. 
190 Report of the Executive Directors, at para 27. 
191 Both parties must consent in writing for a dispute to be brought before the ICSID Centre. Article 25 (1) 
ICSID Convention. This is arguably an expression of State sovereignty. 
192 Institution rules. 
193 The parties to a dispute must submit information showing that the dispute is “arising directly out of an 
investment”, Rule 2 (1)(e) Institution rules. See also CSOB v Slovakia, at para 68; Joy Mining v Egypt, at paras 
49–50; Salini v Morocco, at paras. 44, 52; Aguas v Bolivia, at para 278; Jan de Nul v Egypt, at para 90; Helnan v 
Egypt, at para 80; Mitchell v Congo, Annulment 2006, at para 31; Malaysian Historical v Malaysia, Jurisdiction 
2007, at paras 43, 55; Kaiser v Jamaica, at para 17; Kardassopoulos v Georgia, at para 113; MCI v Ecuador, at 
para 160; Phoenix v Czechia, at para 82, 96; SGS v Pakistan, at para 133. Cf. Schreuer, at 117.  
194 Joy Mining v Egypt, at paras 54–55, 58; Schreuer, at 117. 
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access to the ICSID Centre as dispute resolution organ.195 In relation to the use of 
cryptocurrencies, this use must fulfill the investment requirements for both the ICSID 
Convention, and the specific BIT or MIT relevant for the case, for such an investment to have 
access to the ICSID Centre. As a consequence, the BIT or MIT definition of investment will 
have relevance both in relation to access to dispute resolution, as well as the initial coverage 
of the investment protection.  
 
Apart from arguing a complete discretion for the parties to define what constitutes an 
investment, the decision not to include a legal definition of investment in the ICSID 
Convention has also been argued to indicate that the term should be interpreted broadly since 
no restrictions on the meaning of the term was imposed in the convention.196 This reasoning is 
argued to be confirmed in the Preamble of the Convention where it is indicated that the 
premises of relevance is whether an “international transaction which contributes to 
cooperation designed to promote the economic development of a Contracting State”197 is 
made or not.198 This line of reasoning is further strengthened by the fact that it is possible for 
the contracting States to limit the jurisdiction of the ICSID Centre by notifying the Centre of 
the types of disputes it wishes to submit:  
 

(4) Any Contracting State may, at the time of ratification, acceptance or approval 
of this Convention or at any time thereafter, notify the Centre of the class or classes 
of disputes which it would or would not consider submitting to the jurisdiction of 
the Centre.199 

 
This last possibility will also affect the accessibility to dispute resolution, since a State may 
decide to limit the access to the ICSID Centre, even though an investment may be covered by 
both article 25 of the ICSID Convention and the applicable BIT or MIT. Such a notification 
may for example exclude all disputes arising from cryptocurrency investments, thus excluding 
these investments from access to the ICSID Centre.  
 

4.3.2 Investment According to ICSID Case Law 
Through the years, ICSID case law have both addressed specific types of transactions to 
establish if they are considered investments, as well as presented and discussed criteria 
needing fulfillment for something to be considered an investment in the ICSID context. In the 
context of cryptocurrencies, both types of discussions are of interest when establishing if the 
use of cryptocurrencies is covered by investment in the ICSID Convention.  
 

 
195 Aguas v Bolivia, at para 278; CSOB v Slovakia, at para 68; Helnan v Egypt, at para 80; Kardassopoulos v 
Georgia, at para 113;  Malaysian Historical v Malaysia, Jurisdiction 2007, at para 43, 55, 147; Lanco v 
Argentina, at para 48; MCI v Ecuador, at paras 157–160; Genin v Estonia, at para 323; Phoenix v Czechia, at 
para 74. Schreuer, at 117–118. 
196 CSOB v Slovakia, at para 64; Fedax v Venezuela, at para 24.  
197 CSOB v Slovakia, at para 64. 
198 CSOB v Slovakia, at para 64. 
199 Article 25 (4) ICSID Convention. 



 31 

The criteria for investment have been discussed in multiple cases, starting with Fedax v 
Venezuela.200 The Fedax v Venezuela case identified five criteria for investments, confirmed 
by a few subsequent cases:  
 

1. Substantial commitment 
2. Duration of time 
3. Element of risk 
4. Significant contribution to host State development  
5. Regularity of profit and return201 

 
The criteria in Fedax v Venezuela have, however, been somewhat modified and the most 
widely accepted starting point when defining if something is an investment is the Salini 
version, known as the Salini test.202 After modification four criteria remain, all confirmed and 
used in multiple cases:203 
 

1. Contribution of money or other assets of economic value 
2. Duration of time 
3. Element of risk 
4. Contribution to host State development204 

 
It has been questioned whether these criteria are essential requirements, or merely typical 
characteristics or indicators of an investment.205 The tribunal of CSOB v Slovakia argued that 
the produce of a benefit, the offer of a future return, and the element of risk are all elements 
that tend to be present in economic activities but that they are not considered formal 
prerequisites for a transaction to be defined as an investment.206 It has also been deemed 
inappropriate to define to what extent these criteria have to be met for something to constitute 
an investment.207 Instead, this was argued to be decided on a case by case basis, based on the 
circumstances of the case at hand.208 In other cases the tribunals have concluded that they lack 
jurisdiction merely on the basis of one of the criteria not being fulfilled.209  
 

 
200 Fedax v Venezuela, at para 43; Dolzer & Schreuer, at 128–134. 
201 Fedax v Venezuela, at para 43; Helnan v Egypt, at para 77; Joy Mining v Egypt, at para 53.  
202 Malaysian Historical v Malaysia, Jurisdiction 2007, at para 74; Schreuer, at 129.  
203 Malaysian Historical v Malaysia, Jurisdiction 2007, at para 74. 
204Salini v Morocco, at para 52; Jan de Nul v Egypt, at para 91; Kardassopoulos v Georgia, at para 116; Saipem v 
Bangladesh, at para 99; Bayindir v Pakistan, at para 130; Mitchell v Congo, Annulment 2006, at para 27. See 
also Phoenix v Czechia, at paras 114–115 although here two additional requirements are stated, namely the 
investment being in accordance with host State law, and being made bona fide.  
205 MCI v Ecuador, at para 165; Malaysian Historical v Malaysia, Jurisdiction 2007, at paras 69–72; Schreuer, 
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206 CSOB v Slovakia, at para 90.  
207 Joy Mining v Egypt, at para 53; Jan de Nul v Egypt, at para 91. 
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When looking at the ICSID definition of investment in the context of cryptocurrencies, the 
question whether disputes arising from the use of cryptocurrencies will have access to the 
ICSID Centre or not, is not dependent on whether all the criteria are legal requirements or 
merely characteristics. The use of cryptocurrencies targets one of the features of investments 
which is arguably at the core of the concept of investment, namely some form of 
contribution.210 Without some form of initial contribution, there is arguably no investment 
since this is the initial step of the investment process. Therefore, it is possible to assume that 
at least contribution is a requirement for an investment and not merely a characteristic. In this 
context it is of interest to notice that Substantial commitment and Contribution of money or 
other assets of economic value above are both referring to the same core basis, namely the 
contribution or commitment of a medium with economic value, the difference being if it 
needs to fulfill a criteria of being “substantial” or not. Here, consensus is implied regarding 
the requirement of the existence of some form of contribution, and the question is whether 
cryptocurrencies are accepted as representing the medium of economic value for the 
contribution or not.  
 
4.3.3 The Concept of Contribution 
Different types of transactions have been the focus of tribunals when deciding on ICSID 
jurisdiction on the basis of what constitutes an investment. Spending, outlays or expenditure 
of an investor’s resources are actions established to fall directly within the definition of an 
investment.211 Contribution in the form of know-how,212 work and related compensation for 
that work,213 and substantial technical, financial and human resources214 are other examples of 
what have been considered investments in ICSID case law. Bank guarantees on the other 
hand, was not considered as an investment.215  
 
An action of interest in the context of cryptocurrencies was when loans were the focus of 
tribunals in the context of what constitutes an investment.216 Loans have been contested as 
investments since they do not always involve a transfer of resources, a fact which does not 
particularly affect the use of cryptocurrencies per se, but the reasoning in CSOB v Slovakia is 
still of interest.217 The tribunal of the case reached the conclusion that it was not consistent 
with the broad scope of investment according to article 25 of the ICSID Convention to 
exclude loans from being covered.218 The tribunal stated that it was  
 

opposed to the conclusion that a transaction is not an investment merely because, 
as a matter of law, it is a loan. This is so, if only because under certain 

 
210 Cf the discussion about the general understanding of investment, chapter 4.2. 
211 CSOB v Slovakia, at para 69.  
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214 Saipem v Bangladesh, at para 100. 
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circumstances a loan may contribute substantially to a State’s economic 
development.219 

 
The formulation indicates that contribution to a State’s economic development is of greater 
relevance than how the monetary contribution was made, when concluding if something 
constitutes an investment according to the ICSID Convention. It also indicates that how 
something is legally defined is of less relevance than the functionality and the economic 
impacts in the host State. According to this line of reasoning it is less relevant for 
cryptocurrencies to have a legal definition, or the “correct” legal definition, to be used as one 
of the characteristics qualifying an action as an investment according to the ICSID 
Convention. Instead, it is more important that the use of cryptocurrency in turn can contribute 
to the economic development in the host State. As a consequence, there is reason to assume 
that the broad scope of investment according to article 25 of the ICSID Convention, in 
combination with cryptocurrencies having an economic value which in turn may contribute to 
the economic development of the host State, ought to be enough for the use of 
cryptocurrencies to qualify as investments according to the ICSID Convention.  
 

4.3.4 Cryptocurrencies and the ICSID Convention 
The use of cryptocurrencies do not preclude economic development in a host State, nor does it 
affect duration, risk taken, or the ability to generate profit. These factors will depend on the 
circumstances of the case. The question whether the use of cryptocurrencies qualify as an 
investment according to article 25 of the ICSID Convention could depend on how 
cryptocurrencies are generally viewed and defined. Are cryptocurrencies money, legal tender, 
assets or something else falling within the scope? Here, there is no universal consensus, as 
discussed above, with States taking different approaches. However, this lack of universal 
consensus regarding how to define cryptocurrencies does not automatically preclude them 
from falling within the scope of investment in article 25 of the ICSID Convention. Even 
though cryptocurrencies did not exist at the time of the creation of the Convention, the use of 
them may still be covered by its scope based on the ordinary meaning of investment and the 
object and purpose of the Convention.220 ICSID case law has shown that different types of 
transactions apart from the use of money, have been considered investments within the frame 
of the Convention. Also, the common denominator for all dictionary definitions of investment 
discussed above,221 as well as the mediums used in case law, is arguably an economic value in 
the medium used to invest. Therefore, cryptocurrencies having an economic value could 
qualify the use of them to be covered by the ICSID definition of investment, thereby having 
access to the ICSID Centre as a forum for dispute resolution.  
 
As stated above, the most common approach to cryptocurrencies in general, and Bitcoin as the 
most recognised and used cryptocurrency, is to issue public warnings regarding the economic 
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risks associated with the use.222 Another common approach is to regulate the use so that it is 
covered by taxation and Anti-money Laundering and Anti-Terrorism Financing regulations.223 
Both of these most common national approaches can arguably be considered as indirect 
acknowledgements of cryptocurrencies having an economic value, since both warnings and 
coverage of taxation would be meaningless if cryptocurrencies were not used and use in turn 
indicates an economic value. Also, since it is costly and time consuming to implement 
regulatory changes as well as issue warnings, both of these public actions indicate that the use 
of cryptocurrencies is common enough for States or public institutions to feel the need to act 
in some way. Therefore, these public actions indicates that the core functionality of a 
contribution can be fulfilled by cryptocurrencies since the warnings and regulations indicates 
use, which in turn indicates an economic value.  
 
Based on the fact that investment was purposefully left undefined in the ICSID Convention to 
avoid unnecessary jurisdictional difficulties, combined with the object and purpose of the 
ICSID Convention to promote economic development through its function as a medium of 
dispute resolution, it is reasonable to conclude an intention to leave enough flexibility within 
the definition of investment for the convention to cover the use of new inventions within the 
economic field such as for example cryptocurrencies.224 Without flexibility, the convention 
would eventually lose its functionality when economic practice evolves. This ought not to be 
consistent with the intentions behind the creation of the ICSID Centre as it was also created 
for an indefinite time. Therefore, based on the ordinary meaning of investment, the object and 
purpose of the ICSID Convention and the ICSID Centre, and the core function of contribution, 
there is reason to assume that new inventions such as cryptocurrencies are covered by the 
investment definition in the ICSID Convention since they fulfill the same core function as 
more traditional mediums for contribution – namely being a medium with economic value, 
the use having the ability to generate profit. The objective meaning of article 25 of the ICSID 
Convention should thus be assumed to cover the use of cryptocurrencies, leaving it to the 
parties at hand to limit the scope of their consent to jurisdiction through their BITs and MITs, 
and unilateral limitations on jurisdiction which may be sent to the ICSID Centre.225  
 
 
4.4 The Concept of Investment in Treaties 
4.4.1 Introduction 
As mentioned above, the basic concept of investment protection under a BIT or a MIT is that 
a qualifying investor will enjoy certain protection of its investment in relation to a State with 
whom its own State of nationality or domicile has an investment treaty.226 This protection is 

 
222 The Law Library of Congress, at 1. See chapter 3.3. 
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based on the object and purpose of investment treaties to promote the flow of international 
investments between the contracting States, as well as promoting economic development and 
cooperation.227 BITs and MITs are also often the instruments through which an investor can 
derive consent to bring a dispute before a dispute resolution organ such as the ICSID 
Centre.228 As also discussed above, a BIT or MIT can never expand the jurisdiction of the 
ICSID Centre, only confirm or restrict the jurisdiction,229 something that may affect if 
cryptocurrencies are covered by the protection or not.  
 
4.4.2 The Term Investment in Treaties  
Within the area of BITs and MITs, there has been a movement since the 1990s going from a 
relatively strict definition of investment in treaties, towards a broader and more including 
one.230 This movement seems to mirror the movement of our general understanding of the 
word investment described above,231 also going from a narrow understanding limited to the 
use of capital or money, to covering mediums not yet invented. Most modern BITs have 
similar features when it comes to the definition of investment,232 and there seems to be no 
indications of moving away from this trend of broad and inclusive definitions. Rather, the 
new free trade agreement between the United States of America, the United Mexican States, 
and Canada233 seems to have followed the trend of adopting broader definitions of investment, 
moving from a broad but exhaustive list of what is considered an investment to a broad 
definition with a non-exhaustive list of examples of investments.234 Even though there are 
similarities between the wording in different investment treaties it is important to bear in mind 
that this does not automatically result in the interpretation of different treaties having the same 
outcome.235 This is due to other factors apart from the ordinary meaning and the context 
affecting the interpretation, such as for example subsequent practice in application, which will 
in turn be dependent on the states at hand.236 This need to look at a treaty relationship on a 
case by case basis when interpreting the scope of investment hints at an impossibility to 
determine if cryptocurrencies are covered by international investment treaties without looking 
at every single treaty specifically. While this may be true, it is still possible to identify factors 
which are of relevance for the interpretation of the investment concept, regardless of the 
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parties to a particular treaty and the treaty specific definitions, which may in turn give 
indications on what would be the outcome in a specific case.  
 
When looking at BITs and MITs the broadest definition of investment has been deemed to be 
the reference to “every kind of asset”.237 This definition in a treaty can also be followed by a 
list of examples, usually covering “traditional property rights; participation in companies; 
money claims and rights to performance; intellectual property rights; concession or similar 
rights".238 The use of “not exclusively” before such a listing of examples of investments has 
been interpreted to indicate a broad definition of investment where the listing is not intended 
to exclude everything not mentioned.239 This can be compared to a more narrow formulation 
of investment found in the case MCI v. Ecuador, where there is no mentioning that the list is 
non-exhaustive.240 Even so, the tribunal considered the definition of investment broad, 
although without addressing further on what basis this conclusion was drawn.241 In the 
context of cryptocurrencies, these broad definitions and non-exhaustive exemplifications 
indicates a high probability that the use of cryptocurrencies are covered by the scope of the 
BIT protection. This is based both on the inclusive wording, and the fact that this indicates 
that the State parties have deliberately chosen a flexible approach so as not to preclude future 
innovative forms of economic activity that can promote economic development and 
prosperity.242 For States, the underlying transaction is therefore of less relevance than the 
possibility for economic growth. Otherwise, they would have limited the scope of the treaty. 
The actual use of cryptocurrencies as part of an investment by private actors ought therefore 
in itself be enough for the use of cryptocurrencies to be covered by the investment definition 
within these inclusive wordings in treaties since the use indicates a belief that the transaction 
has an economic value that will provide future revenue. Otherwise it would not be logical for 
a private actor to use cryptocurrencies for an investment based on the general understanding 
of the word.243 
 
An example of when States have limited the definition of investment in a BIT can be found in 
Jan de Nul v. Egypt, where investments where confirmed to be limited to sectors specified by 
being expressly mentioned in the BIT from 1977.244 Limiting the scope of investment to 
investments in specific sectors is an uncommon approach in modern times and the applicable 
BIT has later been replaced by a BIT with a broader investment definition.245 Another 
example of limiting the scope of investment with greater effect is the exhaustive listing in 
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article 1139 of the NAFTA MIT mentioned above.246 Limiting the definition of investment to 
assets or transactions specifically listed in BITs or MITs creates less flexibility in relation to 
new innovations. In the case of cryptocurrencies these would for example not be covered by 
the NAFTA MIT since they were not invented at the time of the conclusion of the treaty, 
resulting in the use of cryptocurrencies not being mentioned in the exhaustive listing, and they 
are not yet defined within one of the categories mentioned in the treaty.247  
 
In some BITs claim to money is listed as an example of what constitutes an investment.248 In 
this context, the definition of a cryptocurrency as money may be decisive when it comes to 
determining if an investment made through the use of a cryptocurrency is covered by the BIT 
or not. What counts as money in turn is not defined in the BIT, which indicates that both an 
economic and a legal definition may be of relevance.249 Since legal tender is usually 
regulated, but not what constitutes money per se, the economic definition of money may be of 
relevance and even decisive in this aspect. Since no cryptocurrency currently fulfills the 
economic criteria for money, as established above,250 this line of reasoning cannot currently 
constitute the basis for a cryptocurrency qualifying to be covered by the investment protection 
of such a BIT. However, this may very well be the case in the future, if for example Libra 
manages to launch as planned.251 If this happens, the qualification of a cryptocurrency as 
money could be decisive when deciding if the use is covered by the scope of a specific BIT.  
 
4.4.3 Conclusion 
As mentioned above, the use of broad and general terms to define investment in a BIT have 
been deemed to be more inclusive in relation to what constitutes an investment.252 The use of 
“assets” and “monetary receivables or claims” for example, was deemed to clearly cover 
loans as investments, even though loans were not expressly mentioned in the list of examples 
in the applicable BIT.253 This conclusion was established without further reasoning or 
justification, and indicates a broad scope where the use of cryptocurrencies are not 
automatically excluded. A similar example can be found in the Czech and Slovak Republic– 
China BIT from 1991, still in force.254 Here, investment is defined as  
 

every kind of asset invested by investors of one Contracting Party in accordance 
with the laws and regulations of the other Contracting Party in the territory of the 
latter, including, in particular, though not exclusively,255  
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followed by a list of examples which is also non-exhaustive. One must bear in mind, however, 
that the conclusion that loans were covered by the BIT definition was based on a non-
exhaustive list of exemplifications.256 The outcome may have been different had the list been 
exhaustive, as in the case with the NAFTA MIT discussed above.257 The Czech and Slovak 
Republic– China BIT also has another interesting requirement in relation to cryptocurrencies 
sometimes seen in investment treaties, namely that the investment must be made “in 
accordance with the laws and regulations”.258 Here, the different categorisations of 
regulations of cryptocurrencies will play a decisive role regarding if a cryptocurrency 
investment will be protected by the BIT.  
 
 
4.5 The Relevance of National Regulations 
4.5.1 Accordance with Host State Law as a condition for protection 
The reference to investments being made in accordance with host State laws as a requirement 
for treaty coverage is a common limitation of the scope of a treaty as well as State consent to 
arbitration, thereby affecting the jurisdiction of the ICSID Centre as well as the scope of the 
investment treaty.259 This limitation set out through reference to host State law in a BIT or 
MIT has been deemed to refer to the legality of the investment according to host State laws, 
and not the definition of what constitutes an investment.260 The legality requirement was 
discussed in depth in Vladislav v Uzbekistan.261 In the applicable agreement, article 12 
contains a requirement for the BIT to be applicable, stating the following: 
 

This Agreement shall apply to investments in the State territory of one Contracting 
Party which were carried out in accordance with its legislation by investors from 
the State of the other Contracting Party, regardless of whether they were made 
before or after the date on which this Agreement entered into force.262 
[emphasis added] 

  
This formulation was deemed to add a legality requirement for something to constitute an 
investment,263 limiting the BIT protection “to investments made in compliance with the 
legislation of Uzbekistan”.264  
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In relation to the ICSID Convention the tribunal in Phoenix Action Ltd. v. Czech Republic 
concluded that the “core lesson is that the purpose of the international protection through 
ICSID arbitration cannot be granted to investments that are made contrary to law”.265 Even so, 
one may need to look into the merits of a case to be able to establish the legality of an 
investment. Such was the case in Plama Consortium Limited v. Bulgaria266 where the 
jurisdictional objection based on misrepresentation was not tried in the Decision on 
Jurisdiction.267 Instead, the question of legality was addressed in the final award,268 and the 
tribunal reached the conclusion that the investment was precluded from the protection of the 
international investment treaty at hand due to the circumstances being contrary to national 
law.269 This can be compared to Fraport v Philippines where Fraport had structured an 
investment in a way which was in violation of the host State national law.270 The tribunal 
concluded that it lacked jurisdiction because there was no investment.271 This was based on 
accordance with host state law being defined as a requirement for qualifying as an investment 
under the BIT, a requirement which was not fulfilled.272 As the two cases show, an investment 
made in breach of host State law may either be precluded from the scope of the BIT for 
failing the legality requirement to qualify as an investment, or it can be precluded from the 
protection on the basis of failing to fulfill a separate requirement of legality. Either way, an 
investment made in breach of host State law will not be protected by international investment 
law.  
 
In relation to cryptocurrencies, the requirement of compliance with host State law is one of 
the requirements most clearly affecting the applicability of the international investment 
protection. In states where the use of cryptocurrencies is banned, use of cryptocurrencies for 
investments is illegal and will therefore not be protected, either by not qualifying as 
investment under the applicable investment treaty,273 or simply because they are precluded 
from the protection.274 If the use of cryptocurrencies is merely restricted, the applicability of 
an international investment treaty, as well as the international investment law protection in 
general, will depend on how the use is restricted. As with Jan de Nul v. Egypt where 
investments where limited to sectors specified by the BIT, cryptocurrencies would also be 
able to be used as investments as long as the use is compliant with the national restrictions. 
While compliant the investment would be protected and if not compliant the investment 
would fall outside the scope of the protection. The question whether cryptocurrency 
investments are protected by international investment law would therefore depend on the 
national regulations at hand, the outcome ranging from a complete protection of the use of 
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cryptocurrencies as investments where there is an (1) acceptance of the use of 
cryptocurrencies, to the protection of restricted uses where there are (2) restrictions of the use 
of cryptocurrencies, to a complete lack of protection where there is a (3) ban of the use of 
cryptocurrencies.  
 
4.5.2 Limitations to the Compliance Requirement 
Even though tribunals have argued that compliance with host State law is an implicit 
requirement that exists even when not expressly mentioned in an investment treaty,275 there is 
some flexibility to the requirement. Compliance with host State law does not preclude 
investments based on minor errors, especially not if the host State has acknowledged the 
investments informally.276 Also, the requirement has some flexibility in favour of an investor 
acting in good faith.277 Examples mentioned in Fraport v Philippines are when a competent 
local counsel fails to flag an issue in a legal due diligence, or when the offence is not central 
for an investment’s profitability.278 The most important limitation of the legality requirement 
in relation to cryptocurrencies however, is that it is limited to the time that the investment was 
made.279 Even though this limitation has been stated without further reasoning in case law,280 
this requirement is logical in its context. The opposite would enable States to freely change 
their legislation, suddenly removing the investment protection from an investment which was 
earlier in compliance with host State law. This would result in great uncertainty, once again 
leaving investors at the mercy of the host State, making the protection illusory as with the 
earlier investment protection and the Communist revolution in Russia.281 Such a change in 
national legislation could also deprive an investment of its value since a ban could make an 
asset useless, potentially qualifying as a form of indirect expropriation.282 This would, in turn, 
open up for investor claims directed towards the host State.283 Therefore, States who currently 
lack cryptocurrency regulations, use cryptocurrency as legal tender, has a direct or indirect 
acceptance of the use of cryptocurrencies, or at least lack restrictions regarding the use of 
cryptocurrencies, must take international investments in the form of cryptocurrencies into 
consideration if they later wish to regulate and restrict the use of cryptocurrencies.  
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5 Conclusion 
The complexity of international investment law combined with the preserved State autonomy 
in relation to the legality of the use of cryptocurrencies, makes it impossible to reach a general 
conclusion regarding if the use of cryptocurrencies for investments are covered by the 
international investment law protection, including access to the dispute resolution organ 
ICSID. The scope of the international investment protection will have to be established on a 
case by case basis, taking into account the intricate relationships between all factors affecting 
the outcome – from the ICSID Centres jurisdictional limitations, to treaty definitions and host 
State regulations. Nonetheless, this paper has been able to establish that the use of 
cryptocurrencies is not automatically excluded from the international investment law 
protection. The paper argues that the use of cryptocurrencies falls within the general scope of 
investment according to article 25 of the ICSID Convention since it is covered by the ordinary 
meaning of the word investment, as well as fulfills the core function of contribution, namely 
being a medium with an economic value which can be used to generate revenue. The use of 
cryptocurrencies as a medium to generate revenue is also argued to be in line with the object 
and purpose of the ICSID Convention. It is reasonable to conclude an intention to leave 
enough flexibility within the definition of investment for the ICSID Convention to cover new 
inventions within the economic field such as for example cryptocurrencies.284 Otherwise the 
ICSID Centre would not be able to fulfill its object and purpose to promote economic 
development through its function as a medium of dispute resolution over time.  
 
In relation to treaty definitions of investment, the paper has shown that the coverage will 
depend on the treaty’s approach to the defining – is it an open definition maybe combined 
with a non-exhaustive list of exemplifications, or has it a more narrow approach that possibly 
even limits investments to specified sectors? The answer to this will affect the scope of the 
treaty protection and thereby also the ability to cover the use of cryptocurrencies. The general 
movement towards a broader and more inclusive definition of investment, both the general 
understanding of the word and the wording in treaties, is favourable in relation to 
cryptocurrencies since the earlier reference to capital or money would likely have excluded 
cryptocurrencies as they do not currently qualify as money. Since the use of cryptocurrencies 
can fulfill the core function of investment, namely function as a medium with an economic 
value that can generate revenue, the commonly broad and including definition of investment 
in treaties arguably result in investments generally being covered by the scope of the treaty 
protection.  
 
The last requirement addressed in the paper is the treaty requirement that an investment is 
made in compliance with host State law, a requirement argued to be implicit even when not 
expressly mentioned in a treaty.285 In relation to cryptocurrencies, this requirement most 
clearly affect the applicability of the treaty protection since the generalization of national 
approaches to cryptocurrency regulations indicate very different approaches. National 
regulations banning or restricting the use of cryptocurrencies will directly affect the 
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applicability of the treaty protection, leaving the illegal use of cryptocurrencies outside the 
scope of the treaty protection as well as outside the jurisdiction of the ICSID Centre. In States 
where there is an acceptance of the use of cryptocurrencies, the national regulations do not 
hinder a treaty from covering the use of cryptocurrencies since they are not illegal. Since the 
legality requirement for investments is limited to the time of the investment, a subsequent ban 
or restriction will not remove an existing international investment protection. Instead, 
subsequent regulations are subject to the treaty agreements, opening up for investor claims 
directed towards the host State if investors are adversely affected in a way that is in breach of 
the treaty obligations. Therefore, the ability to implement future restrictions of the use of 
cryptocurrencies by States currently allowing the use, could be affected by investors starting 
to use cryptocurrency for international investments before such restrictions are implemented.  
 
The area of cryptocurrencies and the technology behind them is still developing. The launch 
of Libra is trying to address some of the current cryptocurrency challenges, intending to 
create a cryptocurrency that will both function and be defined as money. At the same time, 
there are national regulatory movements in relation to cryptocurrencies.286 These are all 
factors that will affect the scope of the international investment protection, creating changes 
and challenges in relation to if the use of cryptocurrencies is covered by the international 
investment law protection or not. The use of less traditional mediums such as 
cryptocurrencies when investing will always open up for objections in relation to treaty 
coverage and the ICSID Centres jurisdiction. However, as long as investors are aware of this, 
there is usually nothing preventing cryptocurrencies from being used as a medium of 
monetary value in international investments. It will fall upon the investor to make sure that 
the use of cryptocurrencies is covered by the international investment protection in the 
individual case. 
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