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Abstract 
This thesis examines the extent of State responsibility in regard to starvation in the context of 
a NIAC. In this regard, the prohibition of starvation and relief actions are taken into 
consideration. The thesis is also concerned with violations in which State responsibility could 
arise. Ultimately, the thesis examines whether States are under an obligation to prevent an 
unlawful starvation within a NIAC. 
 
The conduct during a NIAC is governed by IHL and primarily Common Article 3 of the GC:s 
and article 1 of the APII. CIL is also applicable to this situation. In order for an armed conflict 
to qualify as a NIAC, sufficient violence and sufficient organization are required. A 
distinction between the definitions of NIACs within IHL treaty law is also evident in terms of 
its threshold and involved participants. Article 1 of the APII has a more restrictive scope in 
order to trigger a NIAC. However, the occurrence of NIACs has to be determined in each 
individual case. 
 
Furthermore, it does not exist an explicit legal definition of starvation. With respect to other 
provisions regarding starvation, the term has been considered to comprise various 
commodities. Moreover, it has been associated with individual criminal responsibility. 
 
The threshold of an unlawful starvation is not precisely defined in a NIAC. However, if the 
civilian population suffers a certain degree of harm as stated in article 18(2) of the APII and 
relief actions were not carried out when needed, the prohibition of starvation would have been 
violated. It illustrates a lower threshold of the unlawful starvation. 
 
A precondition for State responsibility to arise is the violation of a legally binding obligation 
within international law. With respect to the absence of an explicit definition of starvation and 
its threshold within NIACs, problematic aspects concern when an unlawful starvation has 
been considered to occur. The obligation to prevent is a more favourable option in order to 
impose State responsibility for starvation. Thus, States would only be required to have taken 
all actions at their disposal when there was a risk or knowledge of a potential breach in order 
to not violate its obligation of prevention. Furthermore, Common Article 1 of the GC:s and 
CIL has considered to impose a duty to prevent starvation in a NIAC. 
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1 Introduction 
1.1 Background  
The combat of hunger has been recognized as a matter of concern to the international 
community for a long period of time.1 Furthermore, minimum requirements in terms of health 
has also been set forth.2 
   
In 2015 the General Assembly of the United Nations (UNGA) agreed on certain goals relating 
to improvements. It particularly concerned such aspects that would be of great significance to 
the community as a whole.3  As one of the primary ambitions to achieve within the next years, 
the elimination of hunger was mentioned.4 However, according to the UN report of 20175, it 
has not been possible to note a reduction of the individuals suffering from a lack of food from 
the previous year.6 Furthermore, the rising number of situations of conflict and violence has 
been mentioned as one of the underlying causes of food insecurity.7 Additionally, the UN 
report of 20188 confirms the tendency of a negative development in this regard.9 
 
At the present moment, the most common type of conflicts that takes place are considered to 
be non-international armed conflicts (NIACs).10 In a resolution from 2018, the UN Security 
Council emphasised on the importance of the adversaries acting in conformity with their 
commitments under the regulation governing warfare. In addition, the tactic of starving the 
civilian population within war was regarded as unacceptable.11 The author of this thesis finds 
that this illustrates that starvation is a current topic within the international society. 
 
1.2 Purpose and objective  
The purpose of this thesis is to examine the nature and scope of State responsibility in regard 
to starvation in the context of a NIAC. More specifically, the aim is to analyse the extent of 
State responsibility in regard to the prohibition of starvation and relief actions. In addition, the 
focus has been on violations in which State responsibility could arise. Furthermore, the 
examination has concerned whether or not there is an obligation to prevent the prohibited 
starvation in a NIAC. In order to fulfil the aim of this thesis, these questions will be answered: 
- Which law regulates conduct in NIACs and what is required in order to trigger a NIAC? 
- What is the definition of starvation? 
- What is the threshold of an unlawful starvation? 

                                                
1 See UNGA Res 3180 (XXVIII) Universal Declaration on the Eradication of Hunger and Malnutrition (16 
November 1974) UN Doc A/RES/3180(XXVIII). 
2 See UNGA Res 217 A (III) (10 December 1948) UN Doc A/RES/217(III)A, article 25(1). 
3 See UNGA Res 70/1 (25 September 2015) UN Doc A/RES/70/1, preamble. 
4 See Transforming our world: the 2030 Agenda for Sustainable Development (n 3) 15 Goal 2.1. 
5 See FAO, IFAD, UNICEF, WFP & WHO, ‘The State of Food Security and Nutrition in the World 2017. 
Building resilience for peace and food security’ (FAO 2017) < www.fao.org/3/a-I7695e.pdf> accessed 15 
October 2018. 
6 FAO 2017 (n 5) 2. 
7 FAO 2017 (n 5) 29-30, 35. 
8 See FAO, IFAD, UNICEF, WFP & WHO, ‘The State of Food Security and Nutrition in the World 2018. 
Building climate resilience for food security and nutrition’ (FAO 2018) <www.fao.org/3/I9553EN/i9553en.pdf> 
accessed 15 October 2018. 
9 FAO 2018 (n 8) v. 
10 FAO 2017 (n 5) 33. 
11 UNSC Res 2417 (24 May 2018) UN Doc S/RES/2417 3. 
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- Which violation stated in article 12-15 of the ARSIWA would be most favorable in order to 
impose State responsibility for starvation in a NIAC? 
 
1.3 Delimitations 
The thesis concerns international obligations. Thus, it will not address obligations derived 
from domestic law. Furthermore, in regard to armed conflicts, the thesis has focused on 
starvation within the context of a NIAC. Thus, the regulation of jus ad bellum has not been 
relevant for the purpose and objective of this thesis. It has solely been mentioned in order to 
illustrate the different phases of warfare. Therefore, the author of this thesis has primarily 
been concerned with the specific provisions governing NIACs. The provisions regulating 
international armed conflicts have only been discussed in order to provide a greater 
understanding and interpretation of the rules relating to NIACs. 
 
Furthermore, the interrelation between international humanitarian law (IHL) and international 
human rights law (IHRL) have been briefly illustrated. It is in order to avoid potential 
misunderstandings of the nature of IHL and to establish its superiority.  
 
The assessment of what qualifies as a NIAC is to be made in each individual case. Therefore, 
the author of this thesis has only intended to examine its prerequisites in order to provide a 
basic understanding of the concept and its threshold. Furthermore, it has intended to illustrate 
a distinction between NIACs in conformity with Common Article 3 of the GC:s and article 1 
of the APII. 
 
Furthermore, there may be exceptions to the prohibition of starvation. The thesis does not 
address those situations. 
 
The withholding of consent to relief actions cannot be made on arbitrary grounds. The 
definition of what constitutes arbitrariness has not been within the scope of this thesis and 
thus not further addressed. 
 
In an attempt to generally explain how State responsibility may arise, this thesis has briefly 
mentioned the fundamental aspects in this regard. The focus has been on how violations could 
occur. Thus, the issue of attribution has not been addressed in this thesis considering that it is 
far too complex and comprehensive for the frame of this thesis. 
 
In regard to the discussion about the duty to prevent and starvation, the focus has been on 
article 14 (3) of the ARSIWA, Common Article 1 of the GC:s, Common Article 3 of the 
GC:s, relevant rules of the APII in regard to starvation, the Genocide case12 and the similar 
obligation within the Convention on the Prevention and Punishment of the Crime of Genocide 
(CPPCG)13. However, the author of this thesis would not deny the possibility of discussing 
starvation as an erga omnes obligation. This discussion does not fall within the scope of this 
thesis. 

                                                
12 See Genocide case (Judgement) [2007] ICJ Rep 43. 
13 See Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948, 
entered into force 12 January 1951) 78 UNTS 227 (CPPCG). 
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1.4 Materials and method 
The purpose of this thesis has been to establish what the existing law prescribes, which is 
more commonly known as de lege lata or lex lata.14 Within international law, the following 
sources are commonly accepted as the main sources.15 
 
Initially, relevant provisions of international treaties have been further examined and 
interpreted by the author of this thesis. In regard to NIACs, the main focus has been on the 
analysis of Common Article 3 of the GC:s and article 1 of the APII.  
 
In regard to the analysis of the definition of starvation, the concept of hunger and individual 
human rights have been mentioned. In this regard, the author of this thesis acknowledges that 
there exist methodological approaches regarding the right to food.16 However, such methods 
have not been used. 
 
Additionally, soft law has been relevant to the thesis. Contrary to hard law, it is not 
considered to be legally binding.17 However, it is not mentioned by article 38(1) of the 
International Court of Justice (ICJ) Statute.  
 
Moreover, some provisions of the APII have been central in terms of examining what the 
prohibition of starvation and relief actions states. By analysing the words stated in the rule in 
question, author Scheinin has mentioned that this approach intends to examine the substance 
of the rule. He adds that by doing this, it is possible to foresee what the rule actually 
prescribes.18 
 
Furthermore, comparisons have also been made in regard to rules concerning IACs, namely 
those derived from API. Additionally, some provisions of the ICC Rome Statute have been 
examined. In regard to State responsibility, the provisions of the ARSIWA have primarily 
been analysed. However, interpretations of the provisions related to the APII and ICC Rome 
Statute have also been made. 
 
Most of the treaty-based rules in this thesis are considered to reflect customary international 
law (CIL). As an example, the provisions regarding NIACs could be mentioned in this regard.  
 

                                                
14 Eva-Maria Svensson, ’De lege interpretata – om behovet av metodologisk reflektion’ (2014) Juridisk 
Publikation 211 211; Claes Sandgren, Rättsvetenskap för uppsatsförfattare: Ämne, material, metod och 
argumentation (Norstedts Juridik AB 2018) 49. 
15 See Charter of the United Nations and Statute of the International Court of Justice (adopted 26 June 1945, 
entered into force 24 October 1945) USTS 993 (ICJ Statute), article 38(1). 
16 For further reading, see Kirsteen Shields, ‘Methods of monitoring the right to food’ in Bård A. Andreassen, 
Hans-Otto Sano & Siobhán McInerney-Lankford (ed), Research Methods in Human Rights: A Handbook 
(Edward Elgar Publishing Limited 2017) 333-352. 
17 Alan Boyle, ‘The Law of Armed Conflict (International Humanitarian Law)’ in Malcolm D. Evans (ed), 
International Law (OUP 2018), 119. 
18 Martin Scheinin, ‘The art and science of interpretation in human rights law’ in Bård A. Andreassen, Hans-Otto 
Sano & Siobhán McInerney-Lankford (ed), Research Methods in Human Rights: A Handbook (Edward Elgar 
Publishing Limited 2017) 19-20. 
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The author of this thesis has also taken the principle of proportionality within IHL into 
account when interpreting treaty law. Moreover, case law has also been of importance in 
terms of illustrating how the law is applied and interpreted. Additionally, the work of well-
known and respected authors, such as Dinstein amongst others, have provided the thesis with 
further perspectives on the subject.  
 
The legal dogmatic method is most commonly known for using traditional legal sources in 
order to establish the law as it is.19 Considering the interpretation and examination of the 
aforementioned sources, the author of this thesis has therefore considered the approach of this 
thesis to correspond best with the use of a legal dogmatic method.20 
 
1.5 Previous research 
To the knowledge of the author of this thesis, there is no existing case law regarding 
starvation as a method of war. Due to this aspect, the author recognizes that it may be 
somewhat uncertain where the line is to be drawn between a lawful and unlawful starvation as 
a tactic of warfare on an international level. Therefore, the author is of the opinion that a 
judicial decision on this matter would have been necessary in order to increase the 
understanding of the legal definition of this term. 
 
One of the questions that this thesis aims to answer concerns the examination of a legal 
definition of starvation. In order to establish such a definition, the author of this thesis 
recognizes that it is of necessity to firstly find guidance on a national level and secondly on an 
international level. Therefore, as a recommendation on future work in this area, the author of 
this thesis proposes that domestic legislation and case law will be taken into consideration as 
a first step towards legally defining starvation. 
 
1.6 Ethical considerations 
According to the Swedish legislation, lag (2003:460) om etikprövning av forskning som avser 
människor, a researcher has to take certain aspects into consideration. This thesis is not 
concerned with such research that is prescribed by the aforementioned law.21 
The subject in question, namely starvation, may however be perceived as a complex issue or a 
highly sensitive topic to the general public. The sensitive aspects particularly refer to the 
devastating effects of conduct causing starvation in warfare. It mainly concerns the huge 
civilian suffering and in worst case scenario, the high mortality rates in specific areas that 
such conduct could result in. 
 
1.7 Outline  
The thesis consists of 5 chapters. Chapter one provides the context regarding the subject 
which the thesis aims to further examine. Chapter two explains the regulation which governs 
a NIAC. It also illustrates what is required in order for a situation to qualify as a NIAC. 
Chapter three concerns the extent of starvation in a NIAC and focuses on the examination of 
its definition, the prohibition of starvation and relief actions. Chapter four regards the key 
components of State responsibility. It also addresses violations which give rise to the 

                                                
19 Sandgren (n 14) 49. 
20 See Sandgren (n 14) 49-50. 
21 See lag (2003:460) om etikprövning av forskning som avser människor, 2-4 §§.  



 5  

responsibility of States and further examines the duty to prevent in regard to starvation. 
Furthermore, each chapter is followed by a summary and some concluding remarks regarding 
the content of the chapter. This outline is intended to provide a greater understanding of the 
subject of this thesis. It is with respect to the otherwise quite comprehensive nature of IHL 
Ultimately, the thesis will end with chapter 5 in which the conclusions of this thesis are 
provided. 
 
2 International humanitarian law and non-international armed conflicts  
2.1 Jus in bello  
Warfare is internationally governed by two systems of law. On the one hand there are existing 
rules which are referred to as jus in bello. On the other hand, the second system of rules is 
known as jus ad bellum.22  
 
According to article 2(4) of the Charter of the United Nations (the UN Charter)23, States are 
under the obligation to abstain from using force. However, this prohibition has its exceptions. 
One of them being the exception of self-defense.24  
 
Whereas jus ad bellum refers to the provisions that regulate under which circumstances it is 
lawful to be engaging in warfare, conduct of war is rather regulated by jus in bello.25 Thus, in 
other words, it has been mentioned that the two division of rules are aimed at separate phases 
of warfare.26 Moreover, it is binding on each party involved and its applicability is not 
determined by the lawfulness of the waging into war.27  
 
Furthermore, IHL has also been used to describe this body of rules.28 However, Dinstein has 
noted that the former term may give rise to misleading conclusions about the character of the 
regulation. He mentioned this aspect by particularly focusing on the usage of humanitarian in 
the sentence.29 Dinstein also mentions that the word in question may sometimes cause one to 
believe that these provisions are related to ‘human rights law’30.31  IHL takes aspects of 
humanity into account, however military necessity is considered to be in the foreground of the 
provisions. 32  In brief, it has been stated that IHL comprises both methods of war as well as it 

                                                
22 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (CUP 2016) 4. 
23 Charter of the United Nations and Statute of the International Court of Justice (adopted 26 June 1945, entered 
into force 24 October 1945) USTS 993 (UN Charter). 
24 See UN Charter (n 23) article 51. 
25 Jan Klabbers, International Law (CUP 2017) 220; Eyal Benvenisti, ‘Rethinking the Divide between Jus ad 
Bellum and Jus in Bello in Warfare against Nonstate Actors’ (2009) 34 Yale Journal of International Law 541 
541. 
26 William H. Boothby, Weapons and the Law of Armed Conflict (OUP 2016) 4. 
27 Dinstein 2016 (n 22) 5; David Turns, ‘The Law of Armed Conflict (International Humanitarian Law)’ in 
Malcolm D. Evans (ed), International Law (OUP 2018) 843. 
28 See Turns (n 27) 840-841. 
29 Yoram Dinstein, Non-International Armed Conflicts in International Law (CUP 2014) 3. 
30 Dinstein 2016 (n 22) 20. 
31 Dinstein 2016 (n 22) 20, 27.  
32 Dinstein 2014 (n 29) 3. 
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is concerned with how to protect the victims in warfare.33 In this regard, it could be mentioned 
there is a tension regarding the protection of victims of warfare and State sovereignty.34 
 
Furthermore, the principle of proportionality comprises the relationship regarding necessity of 
military conduct (in order to achieve an advantage) and the strive of minimal harm to civilians 
within IHL35 The principle is specified in article 51(5)(b) of the API, however this particular 
rule has not been incorporated in the APII.36 The applicability of the principle has 
nevertheless been considered to extend to situations of NIACs.37 It is since the principle is 
reflected in CIL.38 Thus, the principle of proportionality applies regardless of the 
classification of armed conflict.39 
 
CIL do not allow for disproportional injury to the ones not participating in war. Such injury is 
assessed in the light of the expected advantage of the military operation.40 Proportionality 
should, however, not be interpreted in the light of the consequences of the attack.41 Emphasis 
should rather be placed on the knowledge at the time for the conduct.42 
 
In the view of the aforementioned, Dinstein has mentioned some problematic aspects when 
examining proportionality. For instance, it has been expressed that the civilian harm possibly 
could be measured, whereas it has been questionable whether military advantage could be 
assessed in a similar manner.43 
 
Furthermore, the principle of proportionality is also reflected in IHRL, however it is 
distinguished from the principle according to IHL.44 For instance, military necessity within 
IHL provide a higher threshold in terms of killing those who are not taking part war in 
comparison to IHRL.45 On the one hand, IHL intends to encourage the non-use of such war 
tactics that are considered as illegal.46 On the other hand, IHRL is aimed at the protection of 
each ‘…individual from abusive or arbitrary exercise of power by State authorities.’47,48 
 

                                                
33 Turns (n 27) 840.  
34 Edoardo Greppi, ‘To what extent do the international rules on human rights matter?’ in Fausto Pocar, Marco 
Pedrazzi & Micaela Frulli (ed) War Crime and the Conduct of Hostilities (Edward Elgar Publishing Limited 
2013) 43. 
35 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (CUP 2010) 4-5. 
36 Dinstein 2014 (n 29) 137; Jean-Marie Henckaerts & Louise Doswald-Beck, Customary International 
Humanitarian Law: Volume I: Rules (CUP 2005) 48 Rule 14. 
37 Dinstein 2014 (n 29) 217-218. 
38 See Henckaerts & Doswald-Beck (n 36) 46 Rule 14. 
39 Dinstein 2014 (n 29) 217. 
40 Henckaerts & Doswald-Beck (n 36) 46 Rule 14. 
41 Dinstein 2016 (n 22) 157. 
42 Dinstein 2016 (n 22) 157. See also Oscar Schachter & Frits Kalshoven, ‘Implementing Limitations on the Use 
of Force: The Doctrine of Proportionality and Necessity’ (1992) 86 American Society International Law 
Proceedings 39 44.  
43 Dinstein 2016 (n 22) 158. 
44 Dinstein 2014 (n 29) 230.  
45 Anders Henriksen, International Law (OUP 2017) 302. 
46 Dinstein 2014 (n 29) 3. 
47 Nils Melzer, International Humanitarian Law: A Comprehensive Introduction (International Committee of the 
Red Cross 2016) 27. 
48 Melzer (n 47) 27. 
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Furthermore, the interrelation between IHL and IHRL has been illustrated by references to the 
advisory opinions of the ICJ in two of its well-established cases49.50 In its later case, the Court 
held that certain rights are regulated solely by one of the two legal regimes. However, the 
Court also acknowledged the possibility of those being regulated by the conjunction of the 
two.51 However, in both cases the ICJ has considered IHL as the superior legal framework.52 
Considering that the proportionality principle within IHL is part of CIL, it is considered to be 
superior to the diverging norms contained in IHRL.53 
 
The regulations of IHL can be found within treaties. For instance, the Geneva Conventions 
(GC:s) contains provisions applicable to IACs. However, it should be mentioned that it is 
primarily Common Article 3 of the GC:s and the rules stated by the APII which are intended 
to regulate a NIAC. In this context, emphasis has also been placed on the ICC Rome Statute 
amongst others.54 It should also be mentioned that CIL applies to NIACs.55 Due to the 
universal ratification of the four GC:s56, it has been mentioned that this treaty-based 
regulation reflects  CIL57  
 
2.1.1 Non-international armed conflicts  
‘…[T]he existence of an ‘armed conflict’…’58 is the basic qualification for the applicability of 
IHL.59 In addition to this, there exists a categorization of such conflicts within IHL treaty law 
into either international armed conflicts (IACs) or NIACs.60  
 
The definition of IACs follows by Common Article 2 of the GC:s.61 In brief, the provision 
states that two or an additional number of States are required to be in conflict in an IAC.  
Additionally, the GC:s are applicable to occupation.62 Conversely, NIACs refer to such armed 
conflicts which occur ‘…between governmental forces and non-governmental armed groups, 
or between such groups only.’63, 64 The definition of a NIAC follows by common article 3 of 
the GC:s and article 1 of the APII.65  

                                                
49 See Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226 240 [25]; 
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory (Advisory Opinion) 
[2004] ICJ Rep 136 178 [106]. 
50 Dinstein 2014 (n 29) 227-228. 
51 Wall (Advisory Opinion) [2004] ICJ Rep 136 (n 49) 178 [106]. 
52 Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226 (n 49) 240 [25]; Wall (Advisory Opinion) [2004] 
ICJ Rep 136 (n 49) 178 [106]. 
53 Dinstein 2014 (n 29) 229-230. 
54 Dapo Akande, ‘Classification of Armed Conflicts: Relevant Legal Concepts’ in Elizabeth Wilmshurst (ed), 
International Law and the Classification of Conflicts (OUP 2012) 34-35; Dinstein 2014 (n 29) 6-8. 
55 See Dinstein 2014 (n 29) 9-10. 
56 See ICRC, ‘Geneva Conventions of 1949 achieve universal acceptance’ (ICRC, 21 August 2006) 
<www.icrc.org/eng/resources/documents/news-release/2009-and-earlier/geneva-conventions-news-210806.htm> 
accessed 15 October 2018. 
57 See Turns (n 27) 842. 
58 Akande (n 54) 40. 
59 Akande (n 54) 40. 
60 Melzer (n 47) 53. 
61 See GC:s Common Article 2 for further readings regarding the definition of an IAC and its prerequisites. 
62 See GC:s Common Article 2. 
63 ICRC, ’How is the Term "Armed Conflict" Defined in International Humanitarian Law?’ (ICRC, March 2008) 
<www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf> accessed 17 October 2018 1. 
64 ICRC 2008 (63) 1. 
65 See GC:s Common Article 3; APII article 1.  
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According to Common Article 3 of the GC:s, a NIAC is recognized as an ‘…armed conflict 
not of an international character occurring in the territory of one of the High Contracting 
Parties…’66. It has been mentioned, by the ICRC amongst others, that a NIAC requires (at 
minimum) one non-governmental actor.67 Thus, a NIAC defined in conformity with this 
provision could imply two scenarios. On the one hand, a NIAC could consist of a 
governmental and a non-governmental actor. On the other hand, it could refer to an armed 
conflict in which the adversaries are non-governmental.68 A similar reference to NIACs was 
made by the ICTY in the Tadic case.69 Consequently, the participation of a State actor is not 
required in order for a NIAC to be at hand according to the definition followed by this 
provision.70  
 
The aforementioned provision has been considered to have a simple and broad wording in 
comparison to the nature of the regulation in which IACs are concerned.71 With respect to the 
extent of applicability, the aforementioned provision remains unspecific. In fact, the ICRC 
has noted an absence of further specification in this regard. Moreover, the article has not 
illustrated which conditions that may be relevant in order to determine whether a situation is 
subjected to the provision.72 Furthermore, it has been stated that an assessment in each 
individual case is required in order to establish whether NIACs have met the prerequisites of 
this provision. Emphasis has also been put on the high significance of determining the 
threshold as to when a conflict does not reach a NIAC.73 However, in the Tadic case the 
ICTY introduced the concept of ‘…protracted armed violence…’74. Furthermore, it was 
considered to be a determining factor when establishing the occurrence of a NIAC.75 
Subsequently, this concept has been subject of discussion in terms of both the duration in time 
and the intense nature of violence. Although there are some disagreements concerning the 
concept, it has nevertheless been agreed upon that the main condition is the one concerning 
intensity.76  
 
The guarantees provided by IHL are triggered when the minimum level of required violence 
has been reached in an armed conflict and thus equals with NIAC. From that point on, those 
guarantees are binding upon the adversaries. The guarantees serve to protect some essential 
rights relating to the victims in warfare. Furthermore, it has been highlighted by the ICRC that 
they are of special importance when it comes to ‘…the survival, well-being and dignity of the 
                                                
66 GC:s Common Article 3. 
67 International Committee of the Red Cross, Commentary on the Second Geneva Convention: Convention (II) 
for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea 
(CUP 2017) para. 415. 
68 Akande (n 54) 51. See also Dinstein 2014 (n 29) 28. 
69 See Prosecutor v Dusko Tadic aka "Dule" (Decision on the Defence Motion for Interlocutory Appeal on 
Jurisdiction) IT-94-1 (2 October 1995) [70]. 
70 Melzer (n 47) 68. 
71 ICRC Commentary on GCII (n 67) para. 377. 
72 ICRC Commentary on GCII (n 67) para. 406. 
73 Dinstein 2014 (n 29) 20. 
74 Prosecutor v Dusko Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1 
(2 October 1995) (n 69) [70]. 
75 Prosecutor v Dusko Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1 
(2 October 1995) (n 69) [70]. See also Dinstein 2014 (n 29) 32, 34. 
76 See Dinstein 2014 (n 29) 34-35; Akande (n 54) 52.  
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victims of a conflict.’77,78 Additionally, it could be mentioned that NIACs could be vastly 
distinguished from IACs. It has been stated that the former kind of conflict calls for a greater 
amount of violence.79 
 
The definition of a NIAC in conformity with article 1 of the APII differentiates from the one 
stated by Common Article 3 of the GC:s.80 Whereas the latter provision comprises all NIACs, 
the former one has a narrower scope since the condition concerning violence is more 
demanding than the one found in Common Article 3 of the GC:s.81 However, the more 
restrictive prerequisites followed by article 1 of the APII is not to be viewed as a substitute for 
the criteria already laid down by Common Article 3 of the GC:s. Article 1 of the APII is of 
complementary nature in regard to Common Article 3 of the GC:s in the sense that it provides 
additional prerequisites.82  
 
An armed conflict reaches the threshold of being considered a NIAC in accordance with 
article 1 of the APII if it meets the following criteria. Firstly, article 1 of the APII comprises 
‘…all armed conflicts…’83, with the exception of those which are considered to fall within the 
scope of an IAC.84 Secondly, the conflict is required to ‘…take place in the territory of a High 
Contracting Party between its armed forces and dissident armed forces or other organized 
armed groups…’85.86 Consequently, this provision distinguishes from the other definition 
within IHL treaty law in the sense that it focuses exclusively on NIACs in which a State actor 
participates.87 Armed conflicts which occur between non-State actors therefore fall outside the 
extent of the provision.88  
 
Additionally, article 1(1) of the APII provides further conditions89 which primarily concerns 
the participants of a NIAC. These requirements have, among other things, been discussed 
with respect to the sufficient level of organization that a non-State actor must display in order 
to trigger a NIAC. In this regard, case law has identified indicators which could assist during 
such an examination. Furthermore, requirements regarding territorial control and ability of 
implementation have also been considered as crucial for the occurrence of NIACs according 
to this definition.90  
 
Furthermore, article 1(2) of the APII states that ‘…situations of internal disturbances and 
tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar 

                                                
77 ICRC Commentary on GCII (n 67) para. 410. 
78 See ICRC Commentary on GCII (n 67) para. 410. 
79 Melzer (n 47) 54. 
80 Compare APII article 1 to GC:s Common article 3. See also Akande (n 54) 51-56. 
81 See Dinstein 2014 (n 29) 20-21; International Committee of the Red Cross, Commentary on the Additional 
Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 (Martinus Nijhoff Publishers 1987) para. 
4447.  
82 Dinstein 2014 (n 29) 38; Article 1(1) of the APII. 
83 APII article 1(1). 
84 See APII article 1(1). 
85 APII article 1(1). 
86 See APII article 1(1). 
87 See Melzer (n 47) 68.  
88 See Dinstein 2014 (n 29) 40.  
89 For further readings regarding the prerequisites, see APII article 1(1). 
90 See Dinstein 2014 (n 29) 40-47. 
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nature…’91 are not comprised by its scope.92 This prerequisite has been considered to 
illustrate in which situations of an armed conflict are not considered to reach the level of 
violence required to trigger a NIAC.93 The former prerequisite has been valid in terms of 
NIACs in conformity with Common Article 3 of the GC:s as well.94  
 
Moreover, author Melzer has stated that the beneficial aspects of this provision are reflected 
in terms of its conditions and its explicit exclusion of certain situations.95 It is since it states 
when it is not possible for NIACs to be disregarded if the actual circumstances of a situation 
correspond with the requirements stated in article 1 of the APII.96 Thus, the assessment of a 
NIAC is not intended to be based on capriciousness.97 
 
When it comes to identifying NIACs, thus two requirements need to be assessed. On the one 
hand, the violence needs to be of sufficient intensity for an armed conflict to arise. On the 
other hand, the adversaries have to possess the sufficient degree of organization.98 A situation 
has not been considered to qualify as a NIAC unless both of these criteria are satisfied.99  
Furthermore, it is possible to note that both of the aforementioned provisions provide a 
territorial requirement.100  
 
Consequently, warfare is conducted ‘ the territory of’101 one of the adversaries to the conflict. 
However, due to the universal ratification of the GC:s, these rules are applicable on all. Thus, 
if it does not reflect a territorial limitation to NIACs, the inclusion of this criteria might seem 
superfluous.102 
 
2.2 Summary and concluding remarks 
2.2.1 Jus in bello 
On an international level, warfare is governed by the provisions of jus ad bellum and jus in 
bello. In this regard, as a main starting-point, it has been noted that the UN Charter states that 
the use of violence is prohibited. Despite this, there exists some exceptions. For instance, the 
use of violence as self-defence by States has been excluded from this prohibition.103  
 
Furthermore, the two Latin expressions can be distinguished. On the one hand, jus ad bellum 
is focused on the lawfulness of waging into warfare. On the other hand, jus in bello is rather 
concerned with the conduct of war and is also commonly referred to as IHL. However, 
Dinstein has mentioned that this regulation is not to be confused with IHRL IHL concerns 
both how warfare is carried out as well as it regulates how to protect victims in times of war. 

                                                
91 APII article 1(2). 
92 See APII article 1(2). 
93 See ICRC Commentary to the Additional Protocols (n 81) para. 4453, 4473. 
94 ICRC Commentary on GCII (n 67) para. 408, 453; ICRC 2008 (63) 3. 
95 Melzer (n 47) 69. 
96 See Melzer (n 47) 69; ICRC Commentary to the Additional Protocols (n 81) para. 4459. 
97 ICRC Commentary to the Additional Protocols (n 81) para. 4459. 
98 See APII article 1; ICRC Commentary on GCII (n 67) para. 409; Melzer (n 47) 68-70. 
99 Dinstein 2014 (n 29) 48. 
100 See GC:s Common Article 3; APII article 1. 
101 GC:s Common Article 3; APII article 1. 
102 See Dinstein 2014 (n 29) 24-25; ICRC 2008 (63) 3. 
103 See part 2.1 of this thesis. 
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Furthermore, the relationship between these balancing interests are comprised by a central 
principle within IHL. Namely, the principle of proportionality which has been considered to 
extend to NIACs due to it being part of CIL. Additionally, it has been stated that CIL do not 
allow for disproportional harm to the ones not participating in war. In order to determine 
whether such injury has occurred, one must take the expected advantage of the military 
operation into consideration. The assessment of proportionality should however not be based 
on the consequences of the attack. Instead, the focus should rather be placed on the 
knowledge at the time for the conduct. However, it has been questionable whether military 
advantage possibly could be assessed in a similar manner to the civilian harm. Furthermore, it 
has been noted that IHRL contains a similar principle of proportionality. However, it differs 
from the one within IHL in the sense that IHL provides a higher threshold in terms of killing. 
In addition, it has been stated that IHL is considered as the superior legal framework of the 
two.104  
 
The author of this thesis considers these two balancing interests to be of significance when 
examining the extent of State responsibility in regard to starvation in a NIAC. It is especially 
since the author of this thesis finds it likely to assume that the causing of starvation would 
affect a large group of the civilian population and thus inflict on many lives (inter alia cause 
suffering or injury). Since IHL is regarded as the superior framework in times of warfare, a 
greater extent of harm would be accepted (more than in comparison to IHRL). Despite this, 
the author of this thesis notes that it would be of importance that the suffering did not go 
beyond what is considered as proportional within IHL. 
 
Ultimately, in regard to the treaty-based regulation within IHL, it could be mentioned that 
NIACs are primarily regulated by Common Article 3 of the GC:s and the rules stated by the 
APII. Furthermore, CIL is applicable to NIACs. 
 
2.2.2 Non-international armed conflicts 
The existence of an armed conflict has been regarded as the basic presumption for the 
applicability of jus in bello. Additionally, each party involved is bound by the regulation and 
jus ad bellum does not have an impact on when jus in bello is applicable.105 
 
Furthermore, in regard to the treaty law of IHL, Common Article 3 of the GC:s and the APII 
are the main sources which regulates situations of NIACs.106 However, it has been noted that 
IHL distinguishes between IACs and NIACs. The distinction has been illustrated in terms of 
level of violence and application of IHL. It has been stated that a greater amount of violence 
must be exercised in order for a situation to be subjected to the provisions of IHL and to 
qualify as NIACs (in contrast to the instances of IACs).107  
 
Another noticeable difference between the two types of conflicts have been mentioned in 
regard to their definitions. In brief, IACs are triggered by the involvement of two or an 
additional number of States in a conflict. Another prerequisite of an IAC has concerned 
                                                
104 See part 2.1 of this thesis. 
105 See part 2.1 of this thesis. 
106 See part 2.1 of this thesis. 
107 See part 2.1.1 of this thesis. 
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occupation. However, the definition provided by Common Article 3 of the GC:s and article 1 
of the APII do not require these aforementioned circumstances in order for a NIAC to exist. 
In fact, NIACs are recognized as conflicts in opposite to such a categorization. Additionally, 
NIACs are triggered when the further criteria of either Common Article 3 of the GC:s are 
satisfied alone or the situation also fulfills the more restrictive threshold laid out by article 1 
of the APII. The latter definition only functions as a complement to the first one.108 
 
In regard to Common Article 3 of the GC:s, it has been stated that NIACs arise when the 
adversaries consist of a State and a non-State actor or exclusively non-State actors. A similar 
reference to NIACs has also been made in the Tadic case. Moreover, the participation of a 
minimum of one non-governmental actor has been considered as a must in order for a NIAC 
to occur in conformity with this provision. However, the same requirement has not mentioned 
in terms of a State actor.109 
 
Furthermore, it has been noted that this provision is regarded as general and unspecific in its 
nature and thus do not precisely state when it is applicable. Therefore, an assessment in each 
individual case is required for the establishment of NIACs. However, determining a lower 
threshold as to when conflicts do not qualify as NIACs has also been considered as highly 
relevant.110 The Tadic case introduced the notion of ‘…protracted armed violence…’ as a 
trigger of NIACs. Despite disagreements regarding the meaning of this concept, it has 
nevertheless been a consensus that it is generally to be understood as a criteria in terms of 
intensity.111  
 
Moreover, the guarantees provided by IHL are triggered under the assumption that sufficient 
violence has been reached and that it is equivalent with a NIAC. From that point on, these 
essential guarantees to victims in warfare are binding upon the adversaries.112 
 
However, the definition of NIACs according to the two provisions within IHL treaty law  
are not the same. As mentioned previously, Common Article 3 of the GC:s has a general 
scope and thus comprises all NIACs. In contrast, NIACs defined by article 1 of the APII have 
more demanding criteria in order to get triggered. However, these additional prerequisites are 
not supposed to be viewed as a substitute for the ones already down by Common Article 3 of 
the GC:s.113  
 
Article 1 of the APII mainly differs from the other definition in terms of its exclusive focus on 
NIACs in which a State actor must participate. Moreover, it has been noted that this provision 
contains further conditions which are referring to the sufficient level of organization of an 
adversary, territorial control and ability of implementation. Thus, an armed conflict has to be 
in compliance with these in order to trigger a NIAC by this provision. Furthermore, article 
1(2) of the APII has been considered to illustrate which situations that are not comprised by 

                                                
108 See part 2.1.1 of this thesis. 
109 See part 2.1.1 of this thesis. 
110 See part 2.1.1 of this thesis. 
111 See part 2.1.1 of this thesis. 
112 See part 2.1.1 of this thesis. 
113 See part 2.1.1 of this thesis. 
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the scope of a NIAC. These illustrations have been considered to fall outside the extent of 
application also in terms of Common Article 3 of the GC:s.114  
 
Moreover, it has been mentioned that the more restrictive provision has beneficial aspects.  
In this regard, a reference has been made to the requirements laid down by the provision. 
These have been considered to state under which circumstances there is an inability to 
disregard NIACs. Additionally, the explicit exclusion of certain situations has been regarded 
as favorable.115  
 
Ultimately, when determining the existence of a NIAC, two requirements need to be part of 
the assessment. Initially, the violence needs to be of sufficient intensity for an armed conflict 
to arise. Additionally, the adversaries have to possess the sufficient degree of organization. 
Unless both of these criteria are fulfilled, a situation has not qualified as a NIAC. Moreover, 
the territorial requirement provided by both of the aforementioned provisions has been 
regarded as superfluous. However, it has been stated that it may be of relevance if it intends to 
reflect a territorial limitation according to the opinion of Dinstein.116 
 
The author of this thesis finds the applicability of IHL, and more specifically Common Article 
3 of the GC:s and article 1 of the APII, to be of utmost importance in regard to the extent of 
State responsibility regarding starvation in a NIAC. Initially, it is possible for the author of 
this thesis to note that situations comprised by article 1(2) of the APII are not subject to the 
provisions and guarantees of IHL Thus, as a reflection, it would imply that State 
responsibility cannot be imposed nor extend to the situations which are not classified as 
armed conflicts. Therefore, for the purposes of this thesis, it is not necessarily so much a 
question about the higher threshold which article 1 of the APII may further illustrate. The 
author of this thesis is of the opinion that the main concern is rather in terms to the minimum 
level of violence and organization in order to trigger a NIAC. However, if a NIAC is defined 
too broadly or imprecisely the author of this thesis would argue that it might be problematic. 
For instance, NIACs defined by Common Article 3 of the GC:s comprise all such situations of 
warfare. In regard to the victims in war and their protection, this may seem advantageous. It is 
since it would indicate a possibility of covering and imposing obligations upon States in 
various situations (provided that they are armed conflicts). However, it could also give rise to 
ambiguity as to when a situation actually qualifies as a NIAC since it does not state any 
objective prerequisites nor illustrative examples. In that sense, the author of this thesis agrees 
with author Melzer about the benefits of article 1 of the APII. However, although this 
narrower scope may provide more clarity in terms of when a NIAC is triggered, one should 
not disregard the complementary nature of this provision. Consequently, if a situation has 
reached the prerequisites of a NIAC (in conformity with article 1 of the APII), it would by 
indirect means imply that a NIAC in accordance Common Article 3 of the GC:s is already 
existing. Regardless if a NIAC is triggered according to Common Article 3 or article 1 of the 
APII, it has been possible for the author of this thesis to note that a NIAC calls for a greater 
amount of violence in order for the provisions of IHL to apply (in comparison to IACs).117  
                                                
114 See part 2.1.1 of this thesis. 
115 See part 2.1.1 of this thesis. 
116 See part 2.1.1 of this thesis. 
117 See part 2.1.1 of this thesis. 
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3 The scope of starvation in a NIAC 
3.1 Definition of starvation   
Within the context of wartimes, the author of this thesis has been able to note that the referral 
to starvation (in a legal instrument) was made a long time ago. The term was mentioned 
already in 1863 in the Lieber Code.118 However, it was not until the year 1919 as it was 
considered as an offence in the context of warfare.119 The term has later on been expressed in 
article 54 of the API and article 14 of the APII.120 In this regard, it could be mentioned that 
the articles have been provided with some commentaries by the International Committee of 
the Red Cross (ICRC). 
 
Initially, it could be mentioned that article 54 of the API is applicable in the context of 
IACs.121 However, the author of this thesis still finds the article valuable in regard to the 
examination of the definition of starvation in a NIAC. The reason being that article 14 of the 
APII is less advanced than the aforementioned provision.122  
 
Although the scope of article 14 of the APII is restricted to NIACs123, a reflection is that the 
definition of starvation in this article probably is likely to be given a similar meaning. (Thus, 
it is presumably not one that would be in inconformity with article 54 of the API). 
 
However, the author of this thesis notes that article 54 of the API does not explicitly state a 
legal definition of starvation.124 Moreover, the commentary to the article states that the 
meaning of this concept is considered to be widely known.,125 However, when it is mentioned 
in the context of being a war tactic, the ICRC makes a reference to it as ‘…to provoke it 
deliberately, causing the population to suffer hunger…’126. In addition, it has been described 
as being ‘…a weapon to annihilate or weaken the population.’127,128 However, in this regard, 
it could be mentioned that the commentary to article 14 of the APII refers to starvation as 
‘…a weapon to destroy the civilian population.’129,130 
 
Furthermore, the author of this thesis has noted that the term starvation is further described in 
an explanatory note in the commentary to article 54 of the API. It states that ‘Starvation is 
defined by the Shorter Oxford English Dictionary…as the action of starving or subjecting to 
famine, i.e., to cause to perish of hunger; to deprive of or ‘keep scantily supplied with 
food’…’.131,132 

                                                
118 See US War Department, ‘General Orders No. 100’ (US War Department 1863) 
<https://archive.org/details/governarmies00unitrich/page/n5> accessed 4 December 2018  article 17. 
119 Henckaerts & Doswald-Beck (n 36) 186 Rule 53. 
120 See API article 54; APII article 14. 
121 See API article 1. 
122 See ICRC Commentary to the Additional Protocols (n 81) para. 4792. 
123 See APII article 1. 
124 See API article 54. 
125 ICRC Commentary to the Additional Protocols (n 81) para. 2089.  
126 ICRC Commentary to the Additional Protocols (n 81) para. 2089.  
127 ICRC Commentary to the Additional Protocols (n 81) para. 2090.  
128 ICRC Commentary to the Additional Protocols (n 81) para. 2089-2090.  
129 ICRC Commentary to the Additional Protocols (n 81) para. 4799. 
130 ICRC Commentary to the Additional Protocols (n 81) para. 4799. 
131 ICRC Commentary to the Additional Protocols (n 81) 653 notes (3).   
132 ICRC Commentary to the Additional Protocols (n 81) 653 notes (3). 
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Moreover, in similarity to article 54 of the API, article 14 of the APII prohibits starvation 
without explicitly providing the precise legal definition of the term in the article.133 However, 
the commentary to article 14 of the APII states that ‘[t]he term "starvation" means the action 
of subjecting people to famine, i.e., extreme and general scarcity of food.’134,135 The author of 
this thesis has noted that this definition also was based on the description found in (an updated 
version of) the same dictionary as used for the expression in article 54 of the API.136    
 
In the view of the two aforementioned definitions, it is possible for the thesis to observe the 
notion of starvation as an action. This could be further supported by the definitions derived 
from a more recent version of The Oxford English Dictionary(OED). The term could, inter 
alia, be defined as ‘[t]he action of starving or depriving a person or animal of food...’137,138 
 
Furthermore, the author of this thesis has noted that the action of starvation involves the 
causing of concepts such as famine and hunger.139 However, it has been observed that the 
relationship between starvation, famine and hunger is not explained legally in neither the 
articles nor the commentaries to them.140 Since starvation was defined in accordance with the 
OED in the commentaries mentioned previously, the author of this thesis has decided to look 
for guidance regarding the interpretation of the term famine and hunger in the aforementioned 
source. 
 
Famine is defined as, inter alia, ‘Extreme and general scarcity of food, in a town, country, 
etc.; an instance of this, a period of extreme and general dearth.’141,142 Moreover, it has been 
stated that in order to declare a famine, a situation has to reach a certain threshold. It regards 
the population in a specific area, acute malnutrition and in terms of mortality.143 The 
Integrated Food Security Phase Classification (IPC) has developed specific guidelines and a 
scale for this purpose.144 However, from a legal standpoint and in comparison to starvation, 
the author of this thesis has not been able to observe the explicit term famine in an article 

                                                
133 See APII article 14. Compare also to API article 54. 
134 ICRC Commentary to the Additional Protocols (n 81) para. 4791.  
135 See ICRC Commentary to the Additional Protocols (n 81) para. 4791. 
136 See ICRC Commentary to the Additional Protocols (n 81) para. 4791, ibid 1456 note (1); ibid 653 notes (3). 
137 ‘starvation, n. and adv.’ OED Online, Oxford University Press, July 2018, 
<www.oed.com.db.ub.oru.se/view/Entry/189208?redirectedFrom=Starvation#eid> accessed 26 November 2018. 
138 See ‘starvation, n. and adv.’ OED Online (n 137). 
139 See ICRC Commentary to the Additional Protocols (n 81) 653 notes (3); ibid (n 81) para. 4791.  
140 Compare to API article 54; APII article 14; ICRC Commentary to the Additional Protocols (n 81) para. 2083-
2123; ICRC Commentary to the Additional Protocols (n 81) para. 4790-4813. 
141 ‘famine, n.’ Oxford English Dictionary Online, (OUP 2018), 
<www.oed.com.db.ub.oru.se/view/Entry/67977?rskey=nh5CtE&result=1#eid> accessed 26 November 2018. 
142 See ‘ˈfamine, v.’ Oxford English Dictionary Online, (OUP 2018) 
www.oed.com.db.ub.oru.se/view/Entry/67978?rskey=nh5CtE&result=2&isAdvanced=false#eid> accessed 26 
November 2018. 
143 See IPC, ‘Technical Manual Version 2.0: Evidence and Standards for Better Food Security Decisions’ (IPC, 
2012) <www.ipcinfo.org/fileadmin/user_upload/ipcinfo/docs/IPC-Manual-2-Interactive.pdf> accessed 4 
December 2018 32. See also IPC, ‘Guidelines on Key parameters for IPC Famine classification’ (IPC, 2016) 
<www.ipcinfo.org/fileadmin/user_upload/ipcinfo/docs/IPC_Famine_Guidelines_Nov16.pdf> accessed 4 
December 2018 5. 
144 For further reading regarding the criteria for famine classification, see IPC Technical Manual Version 2.0 (n 
143); IPC Guidelines on Key parameters for IPC Famine classification (n 143). 
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within an international legal instrument. Therefore, the focus of this thesis is primarily on the 
distinction between starvation and hunger.   
 
One of the definitions of hunger, according to the OED, states that the term could be 
understood as the ‘Want or scarcity of food in a country, etc.; dearth; famine.’145,146 However, 
in the UN report of 2017, the term hunger is defined as ‘…synonymous with chronic 
undernourishment’147.148 The definition of the latter expression is ‘A state, lasting for at least 
one year, of inability to acquire enough food, defined as a level of food intake insufficient to 
meet dietary energy requirements’149.150 Thus, in order for a condition to be considered as 
hunger, the latter formulation indicates on the existence of a minimum threshold. From a legal 
perspective, the author of this thesis therefore finds this definition to be favourable. It is since 
it refers to basic health requirements. As a reflection, it could be mentioned that minimum 
standards of health could be associated with individual rights.151 Furthermore, in contrast to 
starvation, it could be noted that hunger only has been explicitly mentioned in international 
human rights law instruments.152 Thus, it could suggest that the term hunger is associated with 
civil responsibility.  
 
Furthermore, apart from the definitions derived from the OED, it is possible to observe 
another interesting aspect of starvation in regard to international instruments. The author of 
this thesis has noted that the term starvation is only used when the provisions concern the 
conduct of warfare. However, it is not explicitly mentioned in an international human rights 
law instrument.153 It could therefore be highlighted that starvation (as a weapon of war) is 
prohibited within IHL and considered as a war crime.154 Furthermore, if the conduct of a 
person constitutes a violation of a war crime it would mean that the person would be 
subjected to the jurisdiction of the International Criminal Court (ICC).155 Therefore, a 
reflection of the author of this thesis is that starvation (under certain circumstances) could 
imply individual criminal responsibility.156 
 
Furthermore, due to starvation being mentioned in article 54 of the API, article 14 of the APII 
and article 8(2)(b)(xxv) of the ICC Rome Statute157, it is possible to observe another 

                                                
145 ‘hunger, n.’ Oxford English Dictionary Online, (OUP 2018) 
<www.oed.com.db.ub.oru.se/view/Entry/89479?rskey=wm85dj&result=1&isAdvanced=false#eid> accessed 4 
December 2018. 
146 See ‘hunger, n.’ Oxford English Dictionary Online (n 145). 
147 FAO 2017 (n 5) 107. 
148 See FAO 2017 (n 5) 107. 
149 FAO 2017 (n 5) 108. 
150 See FAO 2017 (n 5) 108. 
151 See for instance, Universal Declaration on Human Rights (n 2) article 25; UNGA Res 2200 (XXI) (16 
December 1966) UN Doc A/RES/21/2200 (ICESCR) article 11(1). 
152 See for instance, Universal Declaration on the Eradication of Hunger and Malnutrition (n 1); ICESCR (n 151) 
article 11(2). 
153 See API article 54; APII article 14; Rome Statute of the International Criminal Court (adopted 17 July 1998, 
entered into force 1 July 2002) 2187 UNTS 3 article 8(2)(b)(xxv). Compare to the wordings ‘adequate standard 
of living…including adequate food…’ in ICESCR (n 151) article 11(1) and ‘…free from hunger…’ in ICESCR 
(n 151) article 11(2). 
154 See API article 54; APII article 14; ICC Rome Statute (n 153) article 8(2)(b)(xxv). 
155 See ICC Rome Statute (n 153) article 1, 5. 
156 See ICC Rome Statute (n 153) article 8(2)(b)(xxv), article 25. 
157 See ICC Rome Statute (n 153). 
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distinction which has been acknowledge by the ICRC.158  
 
Firstly, it could be mentioned that starvation within both article 54 of the API and article 14 of 
the APII contain a referral to examples of various commodities. However, these have not been 
considered to constitute a complete list.159 Secondly, starvation in article 14 of the APII refers 
to the deprivation of commodities which are nutrition-related (such as food and water) and 
‘…medical supplies…’160.161 Thirdly, starvation in article 54 of the API comprise 
commodities such as ‘…clothing, bedding, means of shelter…’162 beyond those already stated 
in article 14 of the APII.163 Fourthly, the elements of starvation as a war crime refers to 
‘objects indispensable to their survival’164.165 In regard to the aforementioned, it has been 
acknowledged that the definition of starvation as a war crime could refer to and comprise both 
a broad and narrow range of commodities.166 
 
3.2 The prohibition of starvation as a weapon of warfare 
Starvation was recognized as a tactic of war already in 1863.167 However, the intentionally 
caused starvation later on became ‘…a violation of the laws and customs of war subject to 
criminal prosecution’168.169 Furthermore, the codification of this prohibited weapon of war 
was made in article 54(1) of the API and article 14 of the APII. In addition, this prohibition 
has been affirmed by a rule within CIL.170 Thus, it indicates that starvation has been 
considered a prohibited conduct during warfare for a long period of time. 
 
Article 14 of the APII is applicable to NIACs.171 It states that ‘Starvation of civilians as a 
method of combat is prohibited. It is therefore prohibited to attack, destroy, remove or render 
useless, for that purpose, objects indispensable to the survival of the civilian population, such 
as foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock, drinking 
water installations and supplies and irrigation works.’172 
 
The aforementioned article indicates that the term starvation is interconnected with 
conditions. In the first sentence of article 14 of the APII, the prohibition is dependent on 
starvation being used against the civilian population and as a ‘method of combat’173.174 
However, due to societal influence, it has been acknowledged that starvation is not generally 
                                                
158 See Henckaerts & Doswald-Beck (n 36) 193 Rule 54. 
159 See ICRC Commentary to the Additional Protocols (n 81) para. 2103, 4802. 
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accepted anymore.175 In addition, it has been mentioned that the provision does not allow for 
any derogations and should not be violated regardless of the situation.176 The preamble of the 
APII also stresses that humanity should be given priority and respect.177 
 
Furthermore, the subsequent examples in the second part of article 14 of the APII illustrate 
some common causes of starvation. It has been admitted that these actions and objects 
constitute examples and thus do not provide for all possibilities of creating such a situation. 
Moreover, it has been mentioned both intentional acts and those of omission fall within the 
scope of this provision. It has been acknowledged that the provision also encompasses the 
case of actively not taking action.178  
 
3.2.1 Relief actions 
In the context of a NIAC, article 18(2) of the APII concerns relief actions. The article states 
that ‘If the civilian population is suffering undue hardship owing to a lack of the supplies 
essential for its survival, such as foodstuffs and medical supplies, relief actions for the civilian 
population which are of an exclusively humanitarian and impartial nature and which are 
conducted without any adverse distinction shall be undertaken subject to the consent of the 
High Contracting Party concerned.’179,180 

 
Firstly, it is possible to note that in order for relief actions to come into question there has to 
be an absence of basic commodities, which thereof causes excessive harm on the civilians.181 
Until that criteria has been met, it could be interpreted as if relief actions are not necessarily 
required to take place. 
 
Article 18(2) of the APII does not provide guidance as to when a situation reaches the 
threshold. Indeed, it has been affirmed that no specific pre-conditions could be defined in 
order establish when there is an existence of such a situation.182 
 
Secondly, it could be noted that the character and purpose of relief actions have to be in 
compliance with certain prerequisites.183 Therefore, if it is obvious that an action is intended 
to provide relief and it does not discriminate it would be possible to interpret it as a relief 
action. This applies provided that the principle of proportionality has been taken into 
account.184 Thirdly, if the previously mentioned requirements of this article have been met, 
there is only one additional condition applicable to the situation. It concerns consent.185 
However, in this regard questions can be raised. As previously stated in part 2.1.1 of this 
thesis, NIACs covers both State and non-State actors. However, in order for relief actions to 
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be carried out, it has been mentioned that ‘…the government in power…’186 has to consent.187 
Furthermore, Dinstein has called attention to this formulation in the provision. He mentions 
that it does not acknowledge that ‘…the civilian population may be under the effective control 
of the insurgents.’188 Thus, the permission would have to be given by that actor under such 
circumstances.189 Moreover, according to this provision, it has been mentioned that no 
protection is provided if valid permission has not been given.190    
 
In addition, Akande & Gillard have illustrated another aspect in terms of the nature of 
consent. The two authors have pointed out that there are no formal requirements regarding the 
expression of consent within IHL191 Thus, in summary, the author of this thesis could 
conclude that some difficulties may arise in regard to consent. Especially in terms of the 
concerned actor and potentially the formal aspects of permission. 
 
Exceptions to the requirement of consent do however exist in certain situations. In this regard, 
the author of this thesis has been able to note that the humanitarian needs could be given 
priority over the requirement of consent. Such a situation applies when the actor is 
unidentifiable. Thus, an assumption of permission has been deemed as sufficient.192 The main 
rule is nevertheless that consent should be given.193 
Furthermore, it could be mentioned that the responsibility to provide relief actions is of 
significant importance. It is since the situation stated in article 18(2) of the APII would imply 
that the concerned actor would not be able to satisfy the basic needs of civilians. Therefore, it 
has been considered to violate the prohibition of starvation if the necessary actions were not 
allowed to be carried out.194 Moreover, during the preparatory stage of the articles, it was 
highlighted that the rejection of relief actions could not be based on arbitrary grounds.195  
 
3.3 Summary and concluding remarks 
3.3.1 The definition of starvation 
In summary, it is possible to conclude that there is an absence of an explicit legal definition of 
the term starvation. As a reflection, this could give an indication on a lack of consensus 
regarding what the definition actually should comprise legally. However, in the commentaries 
to both of the aforementioned articles, references have been made in regard to the meaning of 
starvation. More specifically, the author of this thesis finds that both articles imply that the 
concept starvation consists of an act which results in civilians suffering from a lack of food. 
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Additionally, if starvation is to be used as a tactic of war, the author of this thesis has been 
able to note a distinction regarding the degree of harmfulness it may cause. The commentary 
to article 54 of the API allows for the possibility of starvation being used either to cause 
extremely harmful or less severe consequences upon the civilian population. On the contrary, 
the commentary to article 14 of the APII imply that the use of starvation solely could cause 
extremely harmful consequences. The author of this thesis is therefore of the opinion that this 
distinction would suggest the existence of a higher threshold regarding the definition of 
starvation according to article 14 of the APII than article 54 of the API.196 By indirect means, 
the author of this thesis also finds this applicable in terms of when State responsibility is 
triggered for the actions causing starvation. Thus, it gives an indication of an implicit 
requirement of a high degree of civilian suffering.  
 
Furthermore, the commentaries to both article 54 of the API and article 14 of the APII have 
based their definition of starvation on the OED. In regard to this, the author of this thesis finds 
the perception of starvation as an action to also be affirmative. In addition, it has been 
illustrated that starvation involves other concepts such as famine and hunger.197  
 
Famine has been interpreted as a condition, which concerns a severe lack of food. A famine 
could also be identified by the IPC if a situation fulfils certain criteria in regard to the 
population in a specific area, malnutrition and mortality. However, it has not been possible for 
the author of this thesis to find the term explicitly mentioned in an article within an 
international legal instrument. On the other hand, hunger has only been mentioned in 
international human rights instruments. It could be regarded in terms of basic health 
requirements and the author of this thesis therefore considers the term to be associated with 
individual rights. On the contrary, it has only been possible to note that starvation is 
mentioned within the context of war (in both IHL and the ICC Rome Statute). The thesis 
nevertheless finds that the relationship between starvation and hunger is relevant since both 
terms are used within international law. However, a conclusion is that hunger is to be 
considered the most proper term to use in regard to civil responsibility. Starvation, on the 
other hand, is more preferable to use in regard to individual criminal responsibility.198 
 
Furthermore, it has been noted that the definition of starvation could comprise the deprivation 
of various kinds of commodities. As a result, it would possible to conclude that it enables both 
a wider and narrower interpretation of what the term starvation could comprise legally.199 
Consequently, the author of this thesis finds that this illustrates the complexity of starvation 
and its threshold. Moreover, the author of this thesis is of the opinion that the effects of a 
flexible definition would implicate some difficulties. On the one hand, a broad definition 
would be able to adopt to various situations of starvation and thus provide protection to many 
victims in warfare. On the other hand, one would not be able to predict at what point one 
would be entitled the guarantees of IHL or when States would be under the obligation to not 
cause the starve of civilians. At the same time, the author of this thesis would presume that a 
too flexible definition may be opposed by the States. Conversely, if the definition would have 
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been narrow, a greater amount of violence would have been required in order to reach an 
unlawful starvation and thus the civilians would have been forced to endure more suffering. 
Thus, the victims in warfare would have been entitled to less humanitarian protection. It 
would also imply that a State would be able to act in a certain way without necessarily being 
responsible for its devastating consequences on the civilian population.  
 
3.3.2 The prohibition of starvation as a method of warfare 
Starvation has been recognized as a tactic of warfare for a long period of time. However, at 
present, it is possible to note that it is prohibited to intentionally starve civilians as a weapon 
of warfare. A codification of this forbidden conduct has been made into two articles of IHL 
treaty law, which also has been affirmed by a rule within CIL. In the context of a NIAC, it has 
been noted that article 14 of the APII is applicable. According to this provision, the ban 
requires the starve of a particular group of people (civilians). However, although the provision 
explicitly targets the use of starvation as a tactic in war, starvation has nevertheless not been 
acknowledged as generally accepted.200 The author of this thesis considers this to indicate that 
the extent of State responsibility regarding starvation may be quite far-reaching. Additionally, 
in regard to part 2.1 of this thesis, a non-acceptance of starvation as such within warfare 
would imply a greater protection to the civilian population in times of warfare. With respect 
to part 2.1 and 3.1 of this thesis, it would also suggest that the definition of starvation should 
be broad in order to comprise many various situations and thus trigger the application of IHL 
and its basic guarantees. In regard to part 2.1 of this thesis and the balance between necessity 
of military actions and humanitarian aspects within IHL, it may indicate that the prohibition 
regarding starvation is more concerned with the humanitarian aspects. However, as noted in 
part 2.1 of this thesis, a greater extent of killing is accepted within IHL compared to IHRL. 
Despite this, it has been noted that the two balancing interests should not be disproportional. 
Additionally, as stated in part 2.1.1 of this thesis, the threshold in terms of reaching a situation 
of a NIAC in the first place is high. Thus, the extent of State responsibility must always take 
this limitation into consideration as a lower threshold. 
 
Furthermore, some common causes of starvation have been provided by article 14 of the 
APII. Although these examples may assist in the determination of whether an unlawful 
starvation is at hand, they do not by any means cover all possibilities of causing such a 
situation. Moreover, it has been stated that the prohibition comprises starvation caused by 
intentional acts and/or omission.201   
 
Considering that the provision is generally formulated in the sense that it does not define 
which situations it would be limited to, the author of this thesis finds this aspect of the 
provision somewhat problematic. The main reason being that no explicit threshold of an 
unlawful starvation is provided, neither by the prohibition nor through an explicit definition 
(as noted in part 3.1 of this thesis). Therefore, the author of this thesis finds it questionable as 
to when the prohibition would be violated. In this regard, it is only possible to observe that 
States are under the obligation to abstain from such conduct in which starvation is used as a 
tactic of warfare. It does not state which number of acts that would amount to a starvation 
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violating the prohibition and conversely, it does not mention how far a State would be 
allowed to actively choose not to take actions (an act of omission) regarding a situation of 
starvation. As another reflection, the author of this thesis is critical of whether it even would 
be possible to prove such a conduct of a State. According to the opinion of the author of this 
thesis, it would imply complex issues regarding the burden of proof.  However, as noted in 
part 2.1 of this thesis, it would not be accepted that the harm on the civilians was in 
disproportionality to the military advantage.  
 
3.3.3 Relief actions 
Relief actions are triggered when a situation reaches a certain threshold of harmfulness on 
civilians due to the absence of basic commodities. However, in this regard, no pre-determined 
factors have been expressed to establish when such a level has been achieved. As a lower bar, 
the author of this thesis has nevertheless been able to note that the concerned actor should not 
be able to satisfy the basic needs among civilians.202  
 
In regard to the aforementioned, it would seem reasonable to assume that the threshold in this 
situation would be lower than the threshold of the prohibited starvation within the scope of 
article 14 of the APII. It is since the author of this thesis have been able to note that the 
actions are carried out as a measure in order to not violate the prohibition of starvation.203  
Thus, as a reflection, the author of this thesis has noted that the obligation in this case is 
different in comparison to the one set forth in article 14 of the APII.. As noted in part 3.3.2 of 
this thesis, the latter provision requires a State to abstain from conduct. However, article 18 of 
the APII rather implies that States are under the obligation to act proactively in order to 
prevent the prohibition of starvation from being violated. Thus, States are required to give 
their consent to relief actions when the civilians are exposed to such a degree of harmfulness.  
Although it would seem certain that such an obligation would be beneficial to the protection 
of the victims of warfare, the author of this thesis nevertheless finds it to gives rise to some 
reflections. For instance, a question concerns what the effects would be of a State not wanting 
to give its consent to relief actions. If such conduct of a State would be regarded as omission 
(the active choice of not taking actions and abstain from causing starvation), it would imply 
that the State is guilty of a war crime regarding starvation. However, at the same time, the 
possibility of not being able to choose would impede State sovereignty. Additionally, what 
are the consequences of a State being able to give its consent sometimes but not at all times 
when this obligation arises. If consent was to be given in such a manner, it would not seem 
foreseeable as to when IHL would provide the victims in warfare with protection and certain 
fundamental guarantees. Thus, the author of this thesis would not consider it to be in 
accordance with trust to the legal system and predictability. As noted in part 3.2.1 of this 
thesis, it has been highlighted that the rejection of relief actions could not be based on an 
arbitrary withholding of consent. Thus, the author of this thesis finds the aforementioned to 
constitute a lower threshold in terms of under which circumstances relief actions are obligated 
to be carried out. 
 
Consequently, the author of this thesis finds that the aforementioned indicates that such 
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suffering as referred to in article 18(2) of the APII would not be comprised by the definition 
of an unlawful starvation according to article 14 of the APII. Moreover, if the lack of basic 
commodities may not necessarily be sufficient in order for an unlawful starvation to arise, the 
author of this thesis finds the following aspects worth considering. For instance, it must not be 
forgotten that the ability to tolerate starvation may vary depending on each individual. Thus, 
in worst case scenario, it would not seem unlikely to assume that the starve of civilians could 
result in mortality. Considering that no explicit legal definition of starvation or its threshold 
have been provided according to part 3.1 and 3.2 of this thesis, it therefore causes one to 
reflect over the interrelation between starvation and the right to life. More specifically in 
terms of the definition, a question that may arise is whether the unlawful starvation is 
concerned with people dying or the severe harm. 
 
Furthermore, relief actions cannot be carried out unless those meet certain criteria. The 
actions could not be of a discriminatory character. It must also be obvious that those are 
intended to provide relief. In addition, the actions have to take proportionality into 
consideration.204 
 
Furthermore, in regard to consent, it has been acknowledged by Dinstein that the formulation 
of the provision does not explicitly mention non-State actors. Thus, theoretically speaking, if 
the non-State actors had the control over a situation it would imply that those were the ones to 
give permission. Furthermore, the actions that has not been given with a valid permission 
could be considered to fall outside the scope of protection in article 18 of the APII.205 The 
author of this thesis finds that the aforementioned may illustrate another dimension of 
complexity in terms of the extent of State responsibility regarding starvation in a NIAC. With 
respect to part 2.1.1 of this thesis, it has been possible to note that NIACs may consist of one 
non-State actor or between such adversaries exclusively. If relief actions are not able to be 
carried out due to the absence of valid permission, the guarantees and protection of civilians 
could be at risk.  
 
Another aspect of consent, that has been reflected in this chapter, concerns the formal 
requirements regarding the expression of permission. It has been possible to note that no such 
thing is explicitly mentioned. However, it has been noted that the humanitarian needs 
nevertheless could disregard the existing requirements of consent if the situation allowed for 
it (an inability to identify the concerned actor). As a main rule, however, permission should be 
given and the necessary relief actions should be allowed to carried out. Otherwise, it would 
have been considered to violate the prohibition of starvation.206 The author of this thesis 
would therefore argue that it speaks in favour of a strong civilian protection and desire to 
prevent the prohibition regarding starvation from being violated.   
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4 State responsibility 
4.1 Fundamental aspects  
As previously noted in part 3.2 and 3.3 of this thesis, States have certain duties in regard to 
starvation. It has been noted both in terms of the obligation to abstain from conduct (the 
prohibition) and also to act proactively (relief actions). In this chapter, however, the author of 
this thesis would like to focus on how State responsibility arises. 
 
The obligations, derived from various legal sources, entail a responsibility of States to meet 
those criteria that has been set.207 If the commitments are violated, it has been mentioned that 
the legal regimes are required to deal with the responsibility of the concerned actors.208 A 
similar notion has also been acknowledged by, inter alia, the Chorzów Factory case209 and the 
Rainbow Warrior case210.211 
 
The lack of clarity and consistency on the comprehensive topic regarding responsibility was 
acknowledged by the ILC.212 Furthermore, the issue was further examined and the work of the 
ILC resulted in the development of several articles in regard to this responsibility.213 In other 
words, these articles are more commonly known as the Articles on Responsibility of States 
for Internationally Wrongful Acts (ARSIWA)214. Furthermore, the references to the ARSIWA 
are many and it is widely accepted to regard them as CIL.215 In addition, the author Crawford 
mentions that the ARSIWA are considered to symbolize ‘…the modern framework of state 
responsibility.’216,217 
 
The ARSIWA concerns norms, which are of secondary nature. Thus, it is possible to note that 
the role of primary rules and those of the aforementioned kind are distinguished from each 
other.218 This view was introduced and adopted already during the preparatory stage of the 
draft articles.219 Although there had existed criticism against this categorisation, it was 
mentioned that the working process would not have been facilitated by the absence of it at the 
time. Instead of being concerned with any questions regarding the primary rules, a beneficial 
aspect of this distinction was that it enabled the development of general provisions on this 
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matter.220 
 
On the one hand, the second-based rules state ‘…the general conditions under international 
law for the State to be considered responsible for wrongful actions or omissions, and the legal 
consequences which flow there-from.’221 On the other hand, the primary ones ‘…define the 
content of the international obligations, the breach of which gives rise to responsibility.’222.223 
The latter ones are also described as ‘…customs and treaty rules laying down substantive 
obligations for states…’224.225 
 
Furthermore, it has been mentioned that the responsibility stated in the ARSIWA does not 
extend to certain issues and thus leave some questions for treaty law to answer. As an 
example, the ARSIWA does not comprise how the interpretation of treaty-based regulations 
should be made.226 Instead, it has been stated that the focus is exclusively on the 
internationally unlawful behaviour of States.227 Consequently, the responsibility of other 
actors is not subjected to the provisions of the ARSIWA.228  However, in order for State 
responsibility to be at hand, the thesis will briefly mention the essential criteria which has to 
be met.  
 
The fundamental idea, which is reflected in the ARSIWA, is that ‘Every internationally 
wrongful act of a State entails the international responsibility of that State.’229 This is one of 
the key components of State responsibility and put differently, it states ‘…that each State is 
responsible for its own conduct in respect of its own international obligations.’230, 231 
Furthermore, the commentary to the ARSIWA mentions that it is not limited to a single or a 
greater number of ‘actions or omissions’232. In fact, it has been stated that it could comprise 
either one of the alternatives or a mixture of the two kinds of acts.233 In the light of starvation 
this is relevant since the prohibition, as seen previously in part 3.2 of this thesis, comprises 
starvation caused by both intentional acts and/or by omission.   
 
Moreover, the second principle states under which circumstances it is considered to exist such 
an act as aforementioned in the first article of the ARSIWA. There are two prerequisites 
regarding this matter and these concern attribution and violations of duties within 
international law.234 As noted in part 1.3 of this thesis, attribution will not be further 
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addressed. Yet, the author of this thesis acknowledges that State responsibility cannot arise 
unless it is possible to attribute the violation of legal duties (the conduct) to the concerned 
State.235   
 
Ultimately, the third principle of the ARSIWA states that the question whether or not conduct 
should be deemed as contrary to international law does not remain to be determined by 
national legislation of a State. As long as international law finds that the conduct violates the 
duties within its framework, it would be possible to consider it as internationally wrongful. It 
is regardless whether the concerned acts are in accordance with the national law of a State or 
not. Such a circumstance does not influence the determination.236  
 
4.1.1 Breach of obligations 
State responsibility cannot occur without the violation of a duty within international law. It is 
one of the prerequisites regarding this matter and it is further addressed in the articles 12-15 
of the ARSIWA.237 Moreover, it has been stated that these provisions of the ARSIWA are 
generally formulated and therefore could comprise various situations.238  
 
Article 12 of the ARSIWA states that if States do not perform in accordance with their legal 
commitments under international law, a violation has occurred.239 The general description 
intends to provide some clarity as to when violations have arisen.240 Furthermore, it has been 
mentioned that the provision is not limited to any particular legal duty or source (which the 
duties arise from).241 It is also independent of how commitments are categorized in terms of 
their nature.242 Moreover, the ILC mentions in its commentary that State responsibility 
comprises both civil illegality and such of a criminal nature. Thus, it will not differentiate the 
two types of responsibility (unlike national legislation).243  
 
Ultimately, it has been stated that the more detailed articles (13-15 of the ARSIWA) are of 
relevance when determining the occurrence of violations. Despite this, it has nevertheless 
been mentioned that ‘…the precise terms of the obligation, its interpretation and application, 
taking into account its object and purpose and the facts of the case.’244  ultimately will 
determine this matter.245 
 
Furthermore, article 13 of the ARSIWA states that when conduct is committed, the legal 
duties of a State are required to be in force and therefore binding upon the party. Otherwise, 
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the performance would not be deemed as a violation.246 
 
In regard to the aforementioned and starvation, the author of this thesis finds the broad 
formulations to be favourable. Thus, it would not matter whether the legal duties derived from 
the treaties or customs within IHL or the ICC Rome Statute as an example. As long as the 
State had not fulfilled its obligations regarding starvation, it would be an argument in favour 
of State responsibility.  
 
Furthermore, article 14 of the ARSIWA illustrates that violations within international law are 
divided into two sub-categories concerning duration in time. The first alternative refers to 
instant actions or omissions, which give rise to violations when such conduct has been 
committed. (This applies although the result of the conduct would be proceeding). The second 
alternative, however, addresses violations and conduct of an opposite nature. Thus, those are 
continuous and violations emerge from conduct that is not instantaneous. Furthermore, it has 
been stated that the violation only exists for as long as the conduct is inconsistent with what is 
required by the legal commitment.247 
 
Moreover, it has been mentioned that ‘…the primary obligation and the circumstances of the 
given case.’248 determine the categorization of conduct. However, it has been stated that 
continuous conduct is reliant on the proceeding of the actual unlawful conduct itself. Thus, it 
is not determined by the subsequent result of actions or omissions.249 
 
In the light of starvation, the thesis finds that these parts of article 14 of the ARSIWA give 
rise to some reflections. As part 3.2.1 of this thesis already has illustrated, a high degree of 
civilian suffering is crucial in order for relief actions to get triggered in the first place. Thus, if 
it hypothetically already exists a starvation which is not against the prohibition, it would seem 
questionable as to when further actions would cross the line and transform into unlawful 
conduct (entailing State responsibility). It is since no threshold has been provided by the 
definition (as noted in part 3.1 of this thesis). However, provided that starvation is a time-
consuming process, the prohibited level might not be reached instantaneously when actions or 
omissions are carried out. Instead, it might require an unlawful conduct that would proceed 
over time and thus resulting in continuous violations.  
 
Furthermore, article 14 of the ARSIWA covers the duty to act proactively. More specifically, 
the provision states that ‘3. The breach of an international obligation requiring a State to 
prevent a given event occurs when the event occurs and extends over the entire period during 
which the event continues and remains not in conformity with that obligation.’250,251 In this 
regard, the thesis would like to draw some attention to the formulation of the article. As 
already noted by the ICJ in the Genocide case, it is possible to interpret the provision as if 
would imply that the existence of an event is required in order for responsibility to arise for 
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this violation. Thus, the ICJ mentioned that the obligation is not violated until that moment 
when the forbidden event takes place.252 Furthermore, since the threshold of starvation is not 
legally defined as previously seen in part 3.1 and 3.3.1 of the thesis, one could argue it would 
create difficulties in terms of deciding when an unlawful starvation has occurred. Thus, it 
would be possible to conclude that it creates a grey zone in terms of State responsibility. 
However, the author of this thesis does not necessarily consider it to be a disadvantage as long 
as there exists an obligation to prevent. These thoughts will be further developed in the 
forthcoming part 4.2 regarding prevention. 
 
Article 15 of the ARSIWA focuses on violations of a proceeding nature and which are based 
on legal commitments regarding cumulative conduct.253 In this regard, parallels have been 
drawn to the nature of particularly serious crimes such as, inter alia, genocide and crimes 
against humanity.254 Thus, the ILC has made a distinction between obligations and single acts 
that are not considered to fall within the scope of the provision.255  
 
Furthermore, the article states that a violation does not arise until the conduct in question 
reaches the condition of being sufficient.256 As a reflection, it is possible to note that the 
provision does not further explain how many acts that are actually required in order for 
composite acts to reach the level of being unlawful. Therefore, the author of this thesis notes 
that the duration is simply explained in general terms. It is nevertheless in accordance with the 
general nature of the ARSIWA (as stated in part 4.1 and 4.1.1 of this thesis).  
 
Furthermore, it brings the thesis to the question whether it would be advantageous to regard 
starvation as a composite act in order for State responsibility to arise. The thesis will therefore 
discuss some aspects in relation to starvation as genocide, a war crime (provided that it is 
considered as a cumulative process) and a crime against humanity.  
 
Initially, the author of this thesis is of the opinion that the devastating consequences of 
causing starvation most likely could result in such a mass killing, harm or infliction on the 
lives of a protected group as intended by the definition of genocide. However, it would 
naturally require the specific intentional acting to constitute such a crime.257 
 
Furthermore, it could be mentioned that genocide has been recognized by the ICC Rome 
Statute as one of  ‘…the most serious crimes of concern to the international community as a 
whole.’258,259 Further among this category of crimes, it is possible to note that war crimes as 
well as crimes against humanity are mentioned. In this regard, it is of importance to observe 
that war crimes distinguish between grave breaches and other serious violations.260 Whereas 
the former kind only applies to IACs, the application of latter also extends to NIACs due to 
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CIL261 Moreover, it could be mentioned that starvation has been recognized as a war crime. In 
similarity to genocide, the thesis notes that the provision regarding starvation also requires an 
intention.262  
 
However, if starvation should be viewed as the crime of genocide, there are several 
definitions263 to alternate between. The author of this thesis finds one definition particularly 
interesting; ‘Deliberately inflicting on the group conditions of life calculated to bring about its 
physical destruction in whole or in part;’264. In addition, a footnote in the ICC Elements of 
Crimes states that ‘The term “conditions of life” may include, but is not necessarily restricted 
to, deliberate deprivation of resources indispensable for survival, such as food or medical 
services…’265.266 Thus, if the author of this thesis interprets these two quotes together, it is 
possible to note a high resemblance with the conduct stated in the prohibition and war crime 
of starvation.267 It therefore does not seem unreasonable for the author of this thesis to assume 
that starvation could fall within at least one of the definitions concerning the crime of 
genocide. 
 
In regard to the aforementioned, it has been stated that both genocide and starvation as a war 
crime require intent. As a reflection, it might not always be possible to prove that the 
perpetrator had the intent of causing such severe harm on the civilian population. After all, the 
prerequisite268 sets a high bar in terms of evidence according to the opinion of the author of 
this thesis. This view would be supported by the given presumption of innocence and thereof 
high burden of proof.269 Thus, it would not necessarily mean that it could be verified that 
starvation was caused wilfully (either as genocide or a war crime). Therefore, the thesis would 
rather view starvation as a crime against humanity.   
 
In comparison to the aforementioned crimes, starvation as a crime against humanity would 
only require the ‘…knowledge of the attack:’270 instead of intent. Consequently, it would be 
sufficient if ‘The perpetrator knew that the conduct was part of or intended the conduct to be 
part of a widespread or systematic attack…’271,272 Thus, for criminal responsibility it would 
only require the ‘…awareness that a circumstance exists or a consequence will occur in the 
ordinary course of events.’273.274 Therefore, the author of this thesis would assume that this 
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prerequisite would be more favourable in order to argue that the cumulative acts had caused a 
violation. Moreover, the author of this thesis finds this categorization of starvation to be 
advantageous since it does not limit itself to a specific protected group (such as the crime of 
genocide).275 Thus, this could imply that there may be a possibility of a broader application. 
In addition, it could be mentioned that one of the definitions of the crime against humanity 
refers to ‘…the intentional infliction of conditions of life, inter alia the deprivation of access 
to food and medicine…’276.277 Once again, the thesis finds this favourable in regard to 
possibly recognizing starvation as a crime of this nature.  
 
Ultimately, it could be mentioned that the crime nevertheless would require ‘…a course of 
conduct involving the multiple commission of acts…’278.279 In this regard, the author of this 
thesis would like to make a comment in relation to numbers (both in terms of people affected 
by these actions or omissions and the acts themselves). As an element to one of the definitions 
of the crime, it has been stated that it requires that ‘The perpetrator killed one or more 
persons…’280.281 The same requirement has been expressed in regard to genocide.282 On the 
contrary, the elements to starvation as a war crime remains silent on this matter.283 However, 
since civilians are referred to in plural, it would seem reasonable that it concerns more than 
one person. The point is nevertheless that no threshold is provided in terms of the magnitude.  
This also applies to the number of acts referred to in the provisions.284 Therefore, it indicates 
that it would be difficult to appreciate which number of cumulative acts or affected people 
that would be required in order for it to constitute such serious crimes. The author of this 
thesis would therefore consider it to be a disadvantage.  
 
4.2 The duty to prevent and starvation 
As previously noted in part 4.1.1 of this thesis, violations can arise in several ways. In 
addition, in part 4.1.1 of this thesis, it has been stated that the primary rules should be taken 
into account when ultimately determining the occurrence of a violation. However, as 
previously reflected in this thesis, the threshold of an unlawful starvation in a NIAC might be 
hard to estimate. Thus, one would not necessarily be able to prove that a State had violated 
the prohibition of starvation. Therefore, it becomes relevant to the author of this thesis 
whether there exists a duty of prevention (such as in the Genocide case) in regard to 
starvation.  
 
In the light of the Genocide case, the author of this thesis particularly wants to draw the 
attention to some specific parts of the case. Firstly, it could be mentioned that the ICJ ruled 
that the crime of genocide had not been perpetrated by the State. Thus, the State was not 
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found to have breached any obligations in this regard. Secondly, and most importantly to the 
thesis, the State was nevertheless held responsible by the Court for not preventing genocide 
from taking place. Thus, the breach concerned the duty to prevent.285 In regard to the latter 
judgement, the thesis would like to highlight some parts which are worth considering in 
relation to starvation. 
 
For instance, the ICJ stated that this obligation286 does not concern the outcome, but rather the 
execution. Therefore, the Court held that States are bound ‘…to employ all means reasonably 
available to them, so as to prevent genocide so far as possible.’287, 288 However, the Court also 
stated that responsibility solely can arise if the result exists (as previously mentioned in part 
4.1.1 of this thesis). Despite this, Court was of the opinion that it would not seem reasonable 
if the duty to prevent arose under the aforementioned circumstance. The Court stated that it 
would contradict the function of the obligation.289  
 
Although the Court did mention that this duty exists in several legal instruments and thus 
could have different meanings290, the thesis still finds valuable similarities in relation to IHL.  
The duty to prevent was stated in the CPPCG.291 The author has therefore sought guidance in 
terms of a similar obligation within IHL. In this regard Common Article 1 of the GC:s is 
highly significant. It states that ‘The High Contracting Parties undertake to respect and to 
ensure respect for the present Convention in all circumstances.’292.293 According to the ICJ, 
the article could be regarded as if it imposes a legally binding obligation.294  
 
Furthermore, due to the formulation of the article, it has been stated that Common Article 3 of 
the GC:s is considered to fall within its applicability. Therefore, Common Article 1 of the 
GC:s extends to comprise NIACs as well.295 This notion has also been supported by others, 
such as Knut Dörmann and Jose Serralvo.296 Considering the aforementioned, it consequently 
means that a governmental actor and non-governmental actor are required to act in 
accordance with this article regarding the provisions which concern NIACs.297 Additionally, it 
has been stated that the obligation is considered as CIL and extends to situations of NIACs.298 
According to CIL, It has also been highlighted that the obligation applies regardless of the 
situation. It refers to the circumstance that the applicability is not concerned with whether or 
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not the opponent’s actions are in conformity with the obligation.299  
 
As previously noted in part 3 of this thesis, the provisions regarding starvation is however 
reflected in the APII. The author of this thesis does nevertheless not consider this to be an 
issue, considering the fact that article 1 of the APII is complementary in its nature in regard to 
Common Article 3 of the GC:s.(as stated in part 2.1.1 of this thesis). Consequently, if a 
situation reached the threshold of being a NIAC according to article 1 of the APII it would 
already had met the criteria stated by Common Article 3 of the GC:s (see part 2.1.1 and 2.2 of 
this thesis). Thus, it would imply that the rules of the APII are comprised by Common Article 
3 and thus also by the obligation to ensure respect (in accordance with Common Article 1 of 
the GC:s). This obligation would also be binding due to it being part of CIL. 
 
Furthermore, some of the terms (stated in the article) has been described to either guarantee 
the occurrence or non-occurrence of an event.300 Therefore, it has been mentioned that ‘States 
are thus required to take appropriate measures to prevent violations from happening in the 
first place. Accordingly, the High Contracting Parties must…take all measures necessary to 
ensure respect for the Conventions.’301,302 The author of this thesis finds that these 
formulations highly resemble the comments that were made by the ICJ in regard to the duty to 
prevent in the CPPCG. Consequently, bearing in mind that starvation is prohibited under the 
APII, it would seem reasonable for the author of this thesis to interpret Common Article 1 of 
the GC:s as if it imposed a duty to prevent violations in regard to starvation. 
 
The positive obligation, that is covered by the duty of ensuring respect, concerns the 
requirement of undertaking preventive actions in order to stop existing and potential future 
breaches.303 It has been stated that this preventive duty also applies ‘…when there is a 
foreseeable risk…’304 of a breach.305  
 
Moreover, it has been mentioned that no responsibility is entailed due to ‘…a possible failure 
of…efforts…’306. However, in order for the aforementioned to apply, it requires that all 
measures at their disposal had been taken.307 In addition, the author of this thesis has observed 
that the similar notion was reflected by the Court in the Genocide case.308 Thus, if this duty 
was applied to starvation, it would indicate that responsibility would not arise simply because 
the result (starvation) had occurred.309 Consequently, a violation of the duty to prevent 
starvation is not concerned with the outcome either. Instead, it would require that a State or 
non-State actor had failed to take all measures (that it was capable of) when they had 
knowledge of or there at least was a chance of a violation arising. The author of this thesis 
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finds that this also would be in line with the principle of proportionality within IHL, which is 
based on the conduct and knowledge at the time rather than the outcome (as noted in part 
3.2.1.1 of this thesis). Furthermore, in comparison to the ARSIWA and with regards to the 
Genocide case, the author of this thesis agrees with the ICJ. It would not be logical for a 
violation to arise solely if the result had been achieved. If there exists a duty to prevent, it 
would only seem fair to assume that it came into existence prior to the event took place.  
 
Moreover, the author of this thesis would like to draw particular attention to the provision 
regarding relief actions (as previously mentioned in part 3.2.1 of this thesis). In order for 
those acts to be carried out, a certain degree of suffering was required. Although its threshold 
is yet to be discussed, it is possible for the author of this thesis to conclude that it would be 
lower than what the prohibition of starvation concerns. If relief actions were not carried out 
when needed, it has been regarded as a violation of the prohibition (see part 3.2.1 of this 
thesis). Thus, relief actions could be considered as a proactive measure in relation to 
starvation. In this regard, it is also possible for the author of this thesis to note that the words 
‘shall be undertaken’ is reflected in article 18 of the APII and  ‘undertake’ appears in 
Common Article 1 of the GC:s as well as in article I of the CPPCG. In the Genocide case the 
ICJ mentioned that this expression is to be understood as one of serious nature.310 As a 
consequence of the aforementioned, the author of this thesis therefore would like to argue that 
it indicates on the existence of duty to prevent starvation by providing relief actions. 
 
Ultimately, it could be mentioned that the author of this thesis would presume that the starve 
of civilians would to require a continuous process of taking actions or omissions in order to 
reach that outcome. As a result, it would seem likely that these acts would affect a larger 
group of people. Thus, starvation would be noticeable in its character and it would be possible 
to have some knowledge about its occurrence. Therefore, the potential risk for starvation most 
likely would be evident at some point during that time-consuming process. Thus, the duty to 
prevent would exist at that stage in the process. The author of this thesis finds this to be 
favourable in terms of State responsibility. In this regard, it could be mentioned that this risk 
of starvation would seem easier to discover or at least have some knowledge about than the 
actual estimation of an unlawful starvation (which violates the prohibition).  
 
Moreover, the author of this thesis notes that State responsibility would not be concerned with 
the threshold of the prohibited starvation when considering the duty to prevent. It would 
rather focus on what could have been done when there was an immediate risk for the starve of 
civilians. Thus, the author of this thesis finds that the violation of the duty to prevent 
constitutes a more favourable option in terms of arguing for State responsibility for starvation. 
This is however under the presumption that those violations are attributable to the State. 
 
4.3 Summary and concluding remarks 
4.3.1 Fundamental aspects  
In this chapter it has been highlighted that obligations, set forth in various legal sources, entail 
State responsibility in the sense that States are required to meet those criteria that have been 
laid down. Furthermore, the legal regimes have to deal with the responsibility of the 
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concerned actors in case of these commitments being violated. However, the ILC had noted 
that the topic regarding this kind of responsibility of States had an absence of clarity. As a 
result of further examination and work by the ILC, the ARSIWA were developed. These 
provisions are regarded as CIL.311  
 
Furthermore, the ARSIWA is based on several fundamental aspects. As a main starting-point, 
this instrument of law distinguishes primary norms from those of secondary nature. However, 
the ARSIWA is only concerned with the latter kind. It was regarded as a beneficial aspect 
during the preparatory stages of the draft articles since it enabled the development of 
generally formulated provisions on this matter. However, the responsibility stated in the 
ARSIWA is not focused on interpretation of treaty law nor does it extend to certain other 
issues. Consequently, it has been mentioned that it leaves some questions for the treaty-based 
regulation to answer.312  
 
The focus of the ARSIWA is exclusively on the internationally unlawful behavior of States 
and such actors only. In order for State responsibility to arise, there are three key principles 
(criteria) which pervade the entirety of the ARSIWA and must be satisfied. Firstly, State 
responsibility arises for the State in question which has carried out the unlawful conduct. In 
this context, it has been noted that it comprises both an instance or multiple occasions of 
intentional acts and/or those carried out by omission. Secondly, State responsibility requires 
that the prerequisites regarding attribution and violation of duties within international law 
must be fulfilled. Thirdly, international law is the only determinant when assessing whether 
conduct should be regarded as unlawful or not. It applies regardless of the conformity with the 
national legislation of a State.313 
 
4.3.2 Breach of obligations 
In order for State responsibility to arise, one of the criteria concerns the violation of a State’s 
commitments under international law. In this regard, articles 12-15 of the ARSIWA further 
state the prerequisites that are required.314 
 
In the case of a State not performing accordingly with its legal commitments under 
international law, article 12 of the ARSIWA considers it to have violated the provision. 
Additionally, it has been stated that this provision has no limitation in terms of any particular 
legal duty nor source (which the duties derived from). Its applicability is also irrespective of 
how commitments are categorized in terms of their nature. In addition, it has been noted that 
State responsibility comprises both civil illegality and such of criminal nature without 
differentiating between the two.315  
 
Furthermore, the more detailed articles (13-15 of the ARSIWA) are relevant when assessing 
whether violations have occurred. However, it has nevertheless been acknowledged that other 
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factors associated with the obligation ultimately determine this matter.316 
 
With respect to article 13 of the ARSIWA, it is possible to note a requirement regarding the 
legal force of the commitment. When conduct is carried out, the provision lays down the 
criteria of the legal duties being in force and thereof binding upon the party. Otherwise, the 
performance would not be deemed as a violation.317   
 
Furthermore, the author of this thesis has considered the broad scope of the two 
aforementioned provisions of the ARSIWA to be advantageous. The main reason for this 
reflection being that the author of this thesis has noted that it does not have any relevance 
whether the legal duties arise from a particular source or not in order for a violation to 
occur.318  
 
Article 14 of the ARSIWA has illustrated that there are two sub-categories of violations. It 
has been noted that both alternatives are addressing duration in time. However, this provision 
differentiates between instant and continuous violations and performances. For the purposes 
of constituting the latter form of conduct, it has been mentioned that the proceeding of the 
actual unlawful conduct itself is required. Thus, the subsequent result of conduct is not the 
determinant factor regarding this matter.319 
 
Considering the lack of an explicit definition and threshold of an unlawful starvation, the 
author of this thesis has reflected over the complexity of determining when further actions or 
omissions would be violating the prohibition regarding starvation.320 With respect to part 
3.2.1 of this thesis, it should however be noted that a State is not allowed to arbitrarily 
withhold its consent to relief actions. Although the meaning of arbitrariness may not be 
further defined or examined in this thesis, a reflection nevertheless is that it gives an 
indication of a lower threshold. Despite this aspect, the author of this thesis has nevertheless 
found it reasonable to think of starvation as a time-consuming process. Given that the 
requirement regarding high levels of suffering (stated in article 18 of the APII) is not reached 
immediately, it would consequently indicate that the unlawful causing of starvation must 
proceed over time and thus constitute continuous violations.321  
 
The duty to act proactively is also comprised by article 14 of the ARSIWA. In this regard, the 
author of this thesis has put some emphasis on the formulation of the provision and its 
possible interpretations. As illustrated by the ICJ in the Genocide case, the provision may be 
interpreted as if it implies that a violation of this duty (and thus State responsibility) cannot 
arise unless the existence of a forbidden event is at hand. Moreover, it has been stated that the 
duty to prevent could be concerned with the continuance of events as well as the actual 
existence of an event. Due to the absence of an explicitly defined unlawful starvation, the 
author of this thesis has found that it is not necessarily clear as to what event the prohibition 
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of starvation intends to prohibit. Thus, it may result in a grey zone in terms of State 
responsibility. However, provided that it exists an obligation to prevent, the author of this 
thesis is of the opinion that it does not necessarily have to be disadvantageous.322  
 
The violations set forth in article 15 of the ARSIWA are aimed at those of a proceeding 
nature. Additionally, the provision requires that the legal commitments are targeted at 
cumulative conduct in order to fall within its scope. Some illustrations of the aforementioned 
kind have been mentioned in terms of genocide and crimes against humanity among others.  
As another prerequisite for violations to arise according to this provision and thus imply State 
responsibility, it has further been noted that the conduct has to reach a certain sufficiency. 
However, it has not been possible to note any further specification regarding how many acts 
that will satisfy this condition of being sufficient. Therefore, it has been mentioned that the 
provisions of primary nature will state the answer to this question.323   
 
Furthermore, the author of this thesis has discussed some aspects of the prerequisites 
regarding starvation as a composite conduct. Consequently, attention has been drawn to 
starvation as genocide, a war crime and a crime against humanity. The author of this thesis is 
of the opinion that it is not so much a question of whether the causing of starvation would 
lead to civilians suffering in such a manner that these crimes state. For instance, in this regard, 
it has been noted that there are similarities between genocide, crimes against humanity, the 
war crime and the prohibition of starvation in terms of the expression ‘conditions of life’ and 
what it possibly could entail. Thus, the ways in which starvation may be carried out and thus 
cause harm on the civilian population might be covered by one of the definitions of genocide 
and crimes against humanity. However, the author of this thesis is of the opinion that the 
problematic aspects concern the prerequisite regarding intentional conduct and thus the 
burden of proof. It has been observed that genocide has the requirement of specific intentional 
acting. Additionally, the serious violation of causing starvation as a war crime must also be 
done with an intention. Therefore, the author of this thesis has acknowledged that one would 
not necessarily be able to prove that each instance of starvation had been carried out under 
such circumstances. Considering the aforementioned, the author of this thesis found the 
prerequisites for starvation as a crime against humanity to be more favorable. Especially in 
regard to the criteria of knowledge instead of intent. Another beneficial aspect has also been 
regarded in terms of the specific protected group. If the requirement does not concern a 
specific protected group, the author of this thesis has mentioned that it may imply the 
possibility of a broader application. Ultimately, none of the aforementioned definitions of the 
crimes have clarified which number of cumulative acts or affected individuals that would be 
required in order to constitute such serious crimes. For the purposes of assessing whether a 
violation has occurred, the author of this thesis has therefore regarded this as a downside.324 
 
4.3.3 The duty to prevent and starvation  
 The duty to prevent has been reflected in the Genocide case. In this regard, the author of this 
thesis has found the ruling of the ICJ to be one of the most interesting aspects of this case. 

                                                
322 See part 4.1.1 of this thesis. 
323 See part 4.1.1 of this thesis. 
324 See part 4.1.1 of this thesis. 
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The Court ruled that the crime of genocide had not been perpetrated by the State. Thus, none 
of the obligations had been breached in this regard.  However, the State was nevertheless held 
responsible by the Court for not preventing genocide from taking place. Consequently, the 
breach in this case concerned the duty of prevention.325  
 
Furthermore, the Genocide case illustrated what the State was obligated to do in terms of 
prevention. It was held by the Court that the duty does not concern outcome. Instead, it was 
considered to be focused on the performance, meaning that States are bound to do everything 
at their disposal for the sake of trying to exclude the event from happening. Despite the fact 
that the Court illustrated two contradicting views on when the duty to prevent would arise, the 
outcome was nevertheless not considered to be required. Otherwise, it would have been 
considered to be in contrary to the function of the obligation.326 
 
In regard to IHL and starvation in the context of NIACs, the author of this thesis has been 
able to note that Common Article 1 of the GC:s states a similar obligation regarding 
prevention. According to the ICJ, the provision could be regarded as if it imposed a legally 
binding obligation. Furthermore, the provision has been considered to extend to comprise 
NIACs as well. It has been supported by the formulation of the provision, acknowledged by 
well-known authors on the topic, and most importantly through a rule of CIL. Thus, both a 
governmental and non-governmental actor are bound to act accordingly to this provision. 
Although the prohibition of starvation is stated in the APII, it has therefore not been 
considered as an issue. Additionally, as noted in part 2.1.1 of this thesis, it could be 
mentioned that a situation of NIAC according to article 1 of the APII already has reached the 
threshold of being a NIAC in conformity with Common Article 3 of the GC:s. Thus, it would 
also indicate that the obligation would comprised by situations in accordance with the former 
provision as well.327 
 
In similarity to the Genocide case, the author of this thesis has also noted that the ICRC has 
explained the meaning of the obligation set forth in Common Article 1 of the GC:s in a 
comparable manner to the duty to prevent in the CPPCG. With respect to the prohibition of 
starvation in the APII, the author of this thesis has also found it reasonable to regard the 
article as if it imposed a legal obligation to prevent violations in regard to starvation. As a 
result, the author of this thesis has found that the result (starvation) is not a must in order for 
responsibility to arise. In this regard, the author of this thesis agrees with the ICJ and would 
not find such a prerequisite to be logical. Instead, the focus would rather be on whether an 
actor had done everything that it was capable of when there was either a knowledge or chance 
of a violation arising. The author of this thesis has also considered this to be in accordance 
with the principle of proportionality within IHL328  
 
Furthermore, the author of this thesis has considered relief actions to be a proactive measure 
in relation to starvation. Not only has such actions been regarded as a violation of the 
prohibition if they would have been denied on arbitrary grounds when actually needed (as 
                                                
325 See part 4.1.3 of this thesis. 
326 See part 4.1.3 of this thesis. 
327 See part 4.1.3 of this thesis. 
328 See part 4.1.3 of this thesis. 
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mentiond in part 3.2.1 of this thesis). In addition, the author of this thesis has found it possible 
to note that the formulation of the provision regarding relief action uses the words ‘shall be 
undertaken’. This has been considered to give an indication of a duty to prevent starvation by 
providing relief actions.329  
 
Ultimately, the author of this thesis has found it likely to consider the causing of starvation as 
a continuous and time-consuming process which would affect a large group of people. Its 
existence would therefore be noticeable. Thus, knowledge or at least some risk of starvation 
would seem easier to discover at some point during that process rather than the estimation of 
what constitutes an unlawful starvation. Thus, the threshold of starvation would not be a 
matter of concern. The main focus would rather be on what could have been done when there 
was an immediate risk for the outcome that States were obligated to prevent. The violation of 
the duty to prevent has therefore been considered to be a more favorable alternative in order 
to invoke State responsibility for starvation in a NIAC. It is given that it is possible to 
attribute such violations to the State. 
 
5 Conclusion 
The conduct of the adversaries in a NIAC is regulated by the provisions of the jus in bello, 
which is more frequently known as ‘IHL’. IHL is however not to be confused with IHRL, 
although it concerns aspects of humanity as well. IHL comprises treaty-based regulations 
such as the Geneva Conventions for instance. However, it is primarily Common Article 3 of 
the GC:s and the APII which aim at governing the conduct in NIACs. In addition, CIL applies 
to such situations. 
 
The basic qualification for the applicability of IHL (and thus the provisions regulating a 
NIAC) is an existing armed conflict. Furthermore, it is required that the situation is not 
recognized as an IAC. NIACs are triggered when a State or non-State actor are involved in an 
armed conflict with each other and it occurs within the boundaries of the State. Depending on 
the definition of a NIAC, according to either Common Article 3 of the GC:s or article 1 of the 
APII, the conflict would require the participation of one non-governmental actor or 
conversely a minimum of one governmental actor. Thus, a NIAC would be triggered by a 
conflict between both such actors or exclusively between non-governmental adversaries. 
Furthermore, the qualification of a NIAC requires that the sufficient intensity and degree of 
organization have been satisfied. Thus, both of these requirements must be fulfilled in order 
for the existence of a NIAC to be at hand. Additionally, it has been possible to note that a 
NIAC can only take place if the level of violence exceeds the violence of such situations as 
referred to in article 1(2) of the APII. Due to the formulation of the provisions regulating a 
NIAC, it could also be noted that NIACs defined in conformity with article 1 of the APII have 
a higher threshold in comparison to the ones according to Common Article 3 of the GC:s. 
Thus, such a NIAC would demand a greater amount of violence and organization in order to 
get triggered. However, it must be stressed that an assessment in each individual case is 
required in order to establish whether NIACs have met the prerequisites. 
 

                                                
329 See part 4.1.3 of this thesis. 
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The author of this thesis has found that it does not exist an explicit legal definition of the term 
starvation within the context of a NIAC. However, there are several factors that imply that it 
should be understood as an action which causes the civilian population to suffer from a lack 
of food. In comparison to similar provisions regulating starvation, it has been noted that the 
definition could comprise the deprivation of various commodities. The examples provided by 
article 14 of the APII does nevertheless not constitute a complete list. In addition, article 54 of 
the API and the elements of starvation as a war crime has indicated that the term starvation 
could comprise additional commodities. Therefore, the author of this thesis concludes that a 
broad and narrow range of commodities would fall within the scope of its definition.  
 
Furthermore, the definition of starvation may comprise other terms such as famine and 
hunger. However, the author of this thesis has distinguished the term from the latter concepts. 
The reason being that famine has not been explicitly mentioned in international legal 
instruments and that hunger has been reflected in international human rights law. As a 
distinction, the definition of starvation in a NIAC has only been considered to imply 
individual criminal responsibility.  
 
Due to the non-existence of a precise legal definition of starvation, the threshold of an 
unlawful starvation has been considered as problematic to determine. However, the author of 
this thesis has been able to note some factors that may assist and provide further guidance 
during such an examination. Firstly, the threshold requires an armed conflict which must 
qualify as a NIAC in accordance with either Common Article 3 of the GC:s or article 1 of the 
APII. Otherwise, the guarantees of IHL cannot be provided to the starving victims in a NIAC. 
As a result of the situation being a NIAC, it would be possible to conclude that it generally 
would be required a higher threshold of violence than in a IACs. Secondly, an unlawful 
starvation within a NIAC must be aimed at a specific group. Namely, the civilian population. 
Thirdly, an unlawful starvation would require that the concerned actor did not have the ability 
to satisfy the basic needs amongst the civilians and thereof would subject the civilian 
population to such suffering as stated in article 18 (2) of the APII at minimum. If the further 
prerequisites of article 18(2) of the APII would have been met and relief actions were not 
carried out when needed, it consequently would have resulted in an unlawful starvation.  
The author of this thesis has therefore concluded that the civilian suffering in article 18(2) of 
the APII would be lower than in comparison to the level required by an unlawful starvation in 
article 14 of the APII. Furthermore, it has been possible to note that an arbitrary withholding 
of consent would have been able to result in the unlawful starvation of civilians. The principle 
of proportionality would also suggest that an unlawful starvation would be characterized by a 
disproportionality between the expected military operations and the harm on the civilians. 
Ultimately, the author of this thesis has found that an unlawful starvation would require 
intentional acts and/or the active choice of not taking action (acts of omission). 
 
The author of this thesis has found that article 12-13 of the ARSIWA states the most basic 
criteria in order for an obligation to be violated, whereas article 14-15 of the ARSIWA 
provides further specification on this matter. The latter articles have therefore been the main 
focus. The author of this thesis has nevertheless acknowledged that the provisions are 
generally formulated. It has therefore led the author of this thesis to seek guidance from the 
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prohibition regarding starvation and starvation as genocide, a war crime and a crime against 
humanity in order to examine whether a violation has occurred. In regard to article 14(1) and 
(2) and article 15 some problematic aspects have been illustrated. The primary concern has 
been in regard to the absence of a legal definition of starvation in a NIAC and threshold of an 
unlawful starvation in a NIAC. In this regard emphasis can be put on the reflections stated in 
part 3.3.1 of this thesis in regard to a flexible definition of starvation. Moreover, the author of 
this thesis has found the obligation regarding an unlawful starvation to be constructed in terms 
of choosing to refrain from conduct which causes starvation. Therefore, it would seem 
questionable as to when the conduct of a State would cross the line and transform into an 
unlawful conduct (entailing State responsibility). 
 
Furthermore, the aforementioned provisions regarding starvation are dependent on 
requirements such as intent or knowledge in order for violations to be at hand. Consequently, 
this would require a high burden of proof. The uncertainty of how many actions or omissions 
that would be required in order to give rise to an unlawful starvation would also be a 
problematic aspect. 
 
The author of this thesis has concluded that article 14 of the ARSIWA and thus the duty to 
prevent would be most favorable in order to impose State responsibility regarding starvation 
in a NIAC. It is since the author of this thesis has found that a State would be under the 
obligation to take all proactive measures at its disposal in regard to starvation as noted in part 
4.2 of this thesis. Consequently, it would be sufficient if such actions had not been carried out 
when there was a knowledge or risk of a violation arising in order for it to result in an 
unlawful starvation. Thus, the outcome (starvation) is not necessarily a must in order for a 
breach to occur. The author has also found this to be in accordance with the principle of 
proportionality within IHL. Hence, this obligation would not be concerned with the legal 
definition of starvation or its threshold. It would rather be focused on the ability of States to 
take action.  
 
The author of this thesis has concluded that there exists a similar obligation of prevention (as 
in the Genocide case) reflected in Common Article 1 of the GC:s, The applicability of the 
provision extends to situations of NIACs. In this regard, the author of this thesis has 
concluded that article 18(2) of the APII should be interpreted as if it imposes a legal 
obligation upon States to prevent an unlawful starvation from occurring. However, as 
reflected in part 3.3.3 of this thesis, there may be consequences of being obligated to consent 
to relief actions. It could be discussed in the light of the balance between State sovereignty 
and protection of civilians.  
 
Provided that the causing of an unlawful starvation is a time-consuming process and thus 
would require repeated actions or omissions, the author of this thesis is of the opinion that the 
risk or knowledge of causing such harm would be noticeable at some point during that 
process. Thus, the duty to prevent would have been violated. Ultimately, given that this 
violation is attributable to the State, it has been considered as the most favorable option in 
order to impose State responsibility regarding starvation in a NIAC. 
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