
http://www.diva-portal.org

This is the published version of a paper published in Journal of education policy.

Citation for the original published paper (version of record):

Rosén, M., Arneback, E., Bergh, A. (2020)
A conceptual framework for understanding juridification of and in education
Journal of education policy
https://doi.org/10.1080/02680939.2020.1777466

Access to the published version may require subscription.

N.B. When citing this work, cite the original published paper.

Permanent link to this version:
http://urn.kb.se/resolve?urn=urn:nbn:se:oru:diva-85447



Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalInformation?journalCode=tedp20

Journal of Education Policy

ISSN: (Print) (Online) Journal homepage: https://www.tandfonline.com/loi/tedp20

A conceptual framework for understanding
juridification of and in education

Maria Rosén , Emma Arneback & Andreas Bergh

To cite this article: Maria Rosén , Emma Arneback & Andreas Bergh (2020): A conceptual
framework for understanding juridification of and in education, Journal of Education Policy, DOI:
10.1080/02680939.2020.1777466

To link to this article:  https://doi.org/10.1080/02680939.2020.1777466

© 2020 The Author(s). Published by Informa
UK Limited, trading as Taylor & Francis
Group.

View supplementary material 

Published online: 24 Aug 2020.

Submit your article to this journal 

Article views: 291

View related articles 

View Crossmark data

https://www.tandfonline.com/action/journalInformation?journalCode=tedp20
https://www.tandfonline.com/loi/tedp20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/02680939.2020.1777466
https://doi.org/10.1080/02680939.2020.1777466
https://www.tandfonline.com/doi/suppl/10.1080/02680939.2020.1777466
https://www.tandfonline.com/doi/suppl/10.1080/02680939.2020.1777466
https://www.tandfonline.com/action/authorSubmission?journalCode=tedp20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=tedp20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/02680939.2020.1777466
https://www.tandfonline.com/doi/mlt/10.1080/02680939.2020.1777466
http://crossmark.crossref.org/dialog/?doi=10.1080/02680939.2020.1777466&domain=pdf&date_stamp=2020-08-24
http://crossmark.crossref.org/dialog/?doi=10.1080/02680939.2020.1777466&domain=pdf&date_stamp=2020-08-24


A conceptual framework for understanding juridification of 
and in education
Maria Rosén a, Emma Arneback b and Andreas Bergh b
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ABSTRACT
The legal framing of national education systems has been subject to 
substantial change in the past decade, especially in Nordic coun-
tries. Earlier research has called for better understanding of the 
implications of these changes which, in turn, points to a need for 
conceptual development. With an emphasis on legal and education 
scholarly work, this article explores concepts for further research on 
juridification in relation to education. This is done through an 
abductive process of inquiry, in which interpretations of the con-
cept of juridification developed in previous research are explored in 
relation to changes in Swedish education policy on the area of 
equal treatment. We distinguish conceptually between juridifica-
tion of and in education and propose a conceptual framework 
based on six dimensions of juridification, contributing to a view of 
policy as both formally regulated and enacted by education actors 
at different levels. This conceptual framework opens up new direc-
tions for further research in different areas and contexts.
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1. Introduction

Research has shown that changes in the field of education policy have challenged 
relations between different levels and actors in the education system. Changes in society 
and intertwined political priorities have led to shifts in governing in several ways. 
Characteristic elements of this development include the impacts of what international 
research refers to as outcome-based governing, New Public Management, Total Quality 
Management and ‘accountability’ (Ball, Maguire, and Braun 2012; Bergh 2015; 
Wahlström and Sundberg 2018). Scholars of education have reported on how national 
education systems have changed in relation to these transnational trends, finding an 
increased tendency towards instrumentalist solutions that aim to solve specific and 
identifiable problems, rather than to achieve structural or holistic change. These studies 
argue that policy must be recognized as a composite of regulations and imperatives, 
principles and other material and discursive conditions, in which problems are inter-
preted and translated by a variety of actors and set against existing commitments, values 
and forms of experience (Ball et al. 2011). A similar understanding of policy informs this 

CONTACT Maria Rosén maria.rosen@edu.uu.se Department of Education, Uppsala University, Uppsala, Sweden
Supplemental data for this article can be accessed here.

JOURNAL OF EDUCATION POLICY                     
https://doi.org/10.1080/02680939.2020.1777466

© 2020 The Author(s). Published by Informa UK Limited, trading as Taylor & Francis Group. 
This is an Open Access article distributed under the terms of the Creative Commons Attribution License (http://creativecommons.org/ 
licenses/by/4.0/), which permits unrestricted use, distribution, and reproduction in any medium, provided the original work is properly 
cited.

http://orcid.org/0000-0002-6628-3360
http://orcid.org/0000-0002-0481-1586
http://orcid.org/0000-0002-8409-9196
https://doi.org/10.1080/02680939.2020.1777466
http://www.tandfonline.com
https://crossmark.crossref.org/dialog/?doi=10.1080/02680939.2020.1777466&domain=pdf&date_stamp=2020-08-29


article and its focus on juridification as a feature intertwined with other education policy 
changes.

While Sweden was once characterized as having one of the most decentralized education 
systems in the Western world (Lundahl 2002), in recent years the country has experienced 
a push towards recentralization. There has been a notable shift from politics towards law in 
governing changes in education, and more issues are now resolved in court (e.g. Carlbaum 
2016a; Forsberg 2014; Novak 2018; cf. Brännström 2009). In the legal scholarship such 
processes are discussed in terms of juridification, legalization, and judicialization (e.g. 
Blichner and Molander 2008; Brännström 2009; Habermas 1987; Teubner 1987) which, 
at the most general level, denote ‘a process whereby a situation or an issue takes on a legal or 
a stronger legal character’ (Brännström 2009, 13). This definition points to a range of 
processes, including the systemic and interpersonal, which together increase the promi-
nence of the legal system in governance (Brännström 2009, 2011; see also Blichner and 
Molander 2008). Juridification should not be seen primarily as a quantitative phenomenon, 
equating simply to an increase in laws and regulations. Instead, as the socio-legal scholar 
Gunther Teubner argues, it should be considered in its qualitative dimension: the changes 
in the function and structure of law implicit within juridification (Teubner 1987, V). This 
implies a need to understand different processes of juridification as interrelated (see also 
Blichner and Molander 2006, 2008) in terms of how they affect each other and how their 
combination creates structural changes in education governance.

The relation between juridification and education is a relatively new research field. In 
recent years, this field has seen increasing interest among education scholars, especially 
those in Nordic countries, who have formulated critical questions and provided impor-
tant empirical insights, but have also called for further research (e.g. Andenæs and Møller 
2016; Bergh and Arneback 2019; Carlbaum 2016a; Hult and Lindgren 2016; Lunneblad 
2019; Møller and Ottesen 2016; Novak 2018; Runesdotter 2016). When law becomes an 
active medium for regulating the system (Habermas 1987), it is reasonable to think that it 
might have great impact on what it means to be a student, teacher or principal in school, 
and thus on education more broadly. Yet the research in this field is somewhat limited in 
terms of the extent to which it analyses and communicates about juridification and 
education in conceptually rich language. There is thus a need to explore and develop 
concepts on juridification in education as a foundation for further research. The aim of 
this article is to explore such concepts.

To fulfil this aim, we bring together research on juridification and education, which 
until recently was conducted in largely separate scientific communities (Novak 2016a). 
Our study is carried out as an abductive inquiry, in which different interpretations of the 
concept of juridification are explored in relation to changes in education policy in 
Sweden over the last two decades. A central reference in this process is Blichner and 
Molander (2008) conceptual work which contributes rich language about juridification. 
Our specific empirical focus is on equal treatment, which is of particular interest to many 
education scholars and has set in motion a variety of processes in education. This 
provides a useful case for exploring different dimensions of juridification and contributes 
rich and analytically useful perspectives to its conceptualization in relation to education.

We begin by discussing the Swedish policy on equal treatment and previous research 
on juridification in Sweden and beyond. We then outline the methodology and materials 
used for this study. Next, we present the results of the analysis. Finally, we propose 
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a conceptual framework for understanding juridification of and in education, and discuss 
the theoretical and empirical contributions of this work and its international relevance.

2. Background – equal treatment in Swedish education

In 2016, the Swedish policy on equal treatment came into effect through the Child and 
School Student Protection (CSSP) Act (SFS 2006:67). This aimed to promote equal rights 
for children and students1 and combat discrimination, harassment, and other kinds of 
degrading treatment. According to the Swedish government (Gov. Bill. 2005/06:38), the 
Act was a way to fulfil international commitments on human rights and to respond more 
powerfully to discrimination and other degrading treatment in education (see also 
Commission Dir. 2003:114).

The Act increased opportunities for students to exercise their rights through a range of 
accountability measures including the establishment of the Child and School Student 
Representative (CSSR) and new commissions for the four discrimination ombudsmen. In 
2009 the ombudsmen were merged into a single role – the Equality Ombudsman – and 
the Act was split into two different laws: the Discrimination Act (SFS 2008:567) and the 
Education Act (SFS 2010:800). While the Equality Ombudsman is required to ensure that 
the regulations in the Discrimination Act are followed, the CSSR (within the Swedish 
Schools Inspectorate [SSI]) monitors the regulations in the Education Act on other 
degrading treatment. Both the CSSR and the Equality Ombudsman can bring actions 
for damages on behalf of students. They can also represent students in court if the 
education provider refuses to pay compensation.

This legislation applies to all school facilities subject to the Education Act,2 and 
education providers are responsible for taking the measures legally defined by the Act. 
However, in their daily work, school professionals carry the legal responsibility to 
promote equal rights, identify risks, report3 and investigate suspected harassment and 
other degrading treatment, and to take necessary measures to combat such incidences. As 
reported in previous research and further discussed in the next section, the legislation has 
not only strengthened students’ human rights, it has changed the conditions of everyday 
school life (e.g. Bergh and Arneback 2019).

3. Research on juridification

3.1. Juridification from a historical and societal perspective

Although juridification was little discussed in the field of education research until recent 
years, it is far from a new phenomenon. Habermas (1987) and Weber (1978) have both 
addressed juridification as an element of the formation of the Western democratic 
welfare state. Building on their analysis, Teubner (1987) describes the development of 
the welfare state as a push towards the materialization of formal law in response to the 
social demands of democracy. Hence law gets a new function: to achieve social change. 
Teubner argues that juridification is a process in which the state produces a new type of 
law – regulatory law – which combines the intention of the state to produce social change 
with its materialization (1987).
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It has been argued that juridification emerges from centuries of social and political 
power struggle and has contributed to a more equitable and democratic society 
(Habermas 1987). In this view, juridification is an important process of democratization, 
especially when trust is low within society (Sztompka 1999). During times of turbulence 
and societal change, ‘rules, codes, and regulations may sometimes embody the collective 
wisdom about the average trustworthiness of people’ (Sztompka 1999, 38).

However, juridification is a complex process. Teubner (1987) argues that regulatory 
law always involves the risk of regulatory trilemma. This is because a successful structural 
coupling of the three social systems – politics, law and social life – is unlikely and risks 
triggering self-regulatory processes, with negative consequences for social life. Habermas 
(1987) also points out that not all juridification is beneficial as it can lead to a colonization 
of the lifeworld, in which welfare institutions may develop more strategic forms of 
communication, leading to a lack of communicative action in human interaction. In 
education, for example, juridification might result in ‘over-regulation of the curriculum’ 
and endanger the ‘pedagogical freedom and initiative of the teacher’ (Habermas 1987, 
371). How juridification affects human communication has also been discussed by 
Honneth (2015, see also Loick 2014). Honneth approaches law as an important aspect 
of intersubjective recognition, but emphasizes that its overuse can lead to pathologies of 
juridicalism, where the calculation of law overshadows other dimensions of the recogni-
tion of life such as care and solidarity. On the other hand, Evans and Harris (2004, 871) 
remind us that regulations can enable responsible professional actions and that ‘the 
proliferation of rules and regulations should not automatically be equated with greater 
control over professional discretion; paradoxically, more rules may create more 
discretion’.

In the Swedish context, particularly focusing on social rights, legal scholars such as 
Brännström (2009, 2011) and Lind (2009) have discussed juridification in relation to EU 
membership. Based on their work, we understand the entrance into the EU, with its 
extensive protection for human rights, to be important in understanding juridification in 
Sweden. For instance, the European Convention on Human Rights now applies as 
constitutional law4 and transnational courts interpret the meaning and extent of the 
member states’ commitments (Brännström 2011). With its membership of the EU, 
therefore, the conditions of Swedish national political power have changed or even 
decreased, leading to a juridification of politics and across Swedish society (ibid.). This 
widespread juridification calls for more knowledge and more elaborated ways of under-
standing this phenomenon.

3.2. Juridification in relation to Swedish education

Regulation by law is not new, whether in education in general or in Swedish education in 
particular (Lundgren 1977). Rather, it is the use of law that has changed, with a growing 
movement towards regulatory law (e.g. Novak 2018, cf. Teubner 1987). During the past 
decade, regulations have increasingly been revised and provisions introduced in areas of 
the Swedish education system that were not previously subject to legislation (Fransson 
2016).

Some studies illustrate changes in the organization of education, such as the establish-
ment of quasi-courts (Carlbaum 2016b, cf. Lind 2009) and the increased mandate of the 
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SSI (Lindgren 2015; Hult and Segerholm 2016). Scholars have argued that these devel-
opments are driven by the growth of individual rights (Bergh and Arneback 2019; cf. 
Brännström 2009; Lind 2009), and by a desire to recapture state power and re-establish 
legitimacy in the wake of the decentralization and comprehensive marketization of 
education (Novak 2018, 14; cf. Carlbaum 2016b; Loughlin 1996). Central to this changed 
legal framing are more opportunities for parents and students to make complaints. This 
has strengthened students’ individual rights and altered their relations with the welfare 
state (Carlbaum 2016a; Novak 2016b) and with adults in school (Rosén 2010). 
Complaints, and thus the use of quasi-courts, have indeed increased steadily over time 
(Carlbaum 2016a), specifically related to degrading treatment. This suggests that students 
and parents seek individualized conflict-solving with reference to law, and that conflicts 
are increasingly solved by legal experts.

Studies have analysed how the juridification of education policy has brought a new 
language into use and changed the conditions for the teaching profession (Bergh 2015; 
Bergh and Arneback 2019). Research has also shown that legal concepts are understood 
and used in different ways in educational contexts, as a result of the legislation on equal 
treatment in education (Arneback 2012; Hammarén et al. 2015). An increasing number 
of empirical phenomena have thus been incorporated into legal structures, and regula-
tions now govern interpersonal relationships that were previously considered to be 
educational (Colnerud 2014; Hult and Segerholm 2016). It thus follows that conflicts 
formerly entrusted to school professionals are now expected to be solved by judicial 
authorities, which creates possible tensions between various interpretations of rights and 
the obligations imposed on schools (e.g. Colnerud 2014; Runesdotter 2016).

Among the few existing studies on juridification in local education, Hult and Lindgren 
(2016) school case study describes how teachers’ embodied knowledge of conflict-solving 
was challenged by the new legal framing of equal treatment, leaving them unsure how to 
act. Similarly, Runesdotter’s (2016) interview study reveals how the work of principals 
and teachers has changed as a result of new legislation on equal treatment; for example, 
the legal framing and increased documentation influences communication between 
school staff and students and parents, and schools now use legal expertise to manage 
their work. Others, such as Odenbring et al. (2015), have described resistance to legal 
framing in schools, as the staff in their study tend to use a ‘relational and pedagogical 
discourse’ (ibid., 16) when handling violence in school, even after legislation on equal 
treatment was introduced in Sweden.

3.3. Reflections on juridification beyond Sweden

It may be argued that there are similarities in how Sweden and its Nordic neighbours are 
viewed as socially just societies possessing education systems that strongly aim to promote 
welfare and equality (Lappalainen and Lahelma 2016; Lilja 2014). However, this ‘Nordic 
model’ is far from a static entity. In international education policy discussions, the image 
of Nordic countries has changed over time, from role models for education as a part of the 
welfare state, to nations in need of advice from international expertise (Pettersson, Prøitz, 
and Forsberg 2017). As in Sweden, there is in Norway a growing body of research on 
juridification in education. Karseth and Møller (2018) report on the transformation of 
legal standards into professional actions in schools (see also Andenæs and Møller 2016). 
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An interesting result is that the authors question whether the discretionary space around 
special needs education gives too many opportunities for action and thus risks making 
pupils’ special needs invisible (see also Evans and Harris 2004). Other Norwegian studies 
reveal tensions between international and national regulations (Sandberg 2019), which put 
school professionals in demanding situations and lead to calls for them to have better 
understanding of law-related issues as part of professionally responsibility (Hall 2019).

Hall shows that Norway and Sweden, like many other European countries, have 
national school inspection regimes which do not exist in similar forms in the United 
States. By contrast, law is a much more central part of American society; for example, 
students can take their cases to court where it is decided whether their individual 
rights have been violated. Despite the similarities between Nordic countries, there are 
also significant differences. Hall concludes that the Norwegian system has not gone 
as far as the Swedish, either in direct or indirect governing. In other words, different 
systems may structure discretionary power differently (Barberis and Buchowicz 
2015).

Tendencies towards juridification in education are also reported outside Nordic coun-
tries. Studies both point at similarities between countries whilst demonstrating how 
transnational trends are always enacted within national and local institutional contexts 
with unique histories and resources. In the United States, Stefkovich (2014) reports on 
how the conditions for school leaders to use their professional discretion have changed in 
recent years. Situations that they might have once dealt with on their own, based on 
professional ethics, are now dealt with by calling in the police or by introducing and 
upholding strict zero-tolerance policies. Discussing policy concerns around behaviour and 
discipline in England, Ball et al. (2011, 6) conclude that legislative frameworks ‘increas-
ingly impinge upon school behaviour policies, with the effect of a juridification of practice’. 
In a study from England and Wales, Gibson (2013) uses home-school agreements as an 
example of the growth of juridification. Although there is no legal obligation to use such 
agreements, they are part of a broader shift in cultural practice ‘that augments law-based 
or “juridified” forms of social management’ (780). Gibson concludes that this development 
has brought contractual thinking to the fore, jeopardizing affective, vulnerable and less 
formal relationships, and thus undervaluing qualities of moral obligation and trust.

4. Methodology

We now turn to the methodological design of the study. First, we provide an outline of 
the abductive process of inquiry; next, we explore the conceptual work on juridification 
and the empirical case.

4.1. The abductive process of inquiry

This analysis was carried out using an abductive process of inquiry (Peirce 1931; 
Frankfurt 1958), in which the researcher ‘tacks continually, constantly, back and forth 
in an iterative–recursive fashion between what is puzzling and possible explanations for 
it, whether in other field situations . . . or in research-relevant literature’ (Schwartz-Shea 
and Yanow 2012, 31). Rather than performing an analysis through a series of distinct and 
predefined moves, the abductive back-and-forth process takes place simultaneously, as 

6 M. ROSÉN ET AL.



the researchers explore multiple empirical and theoretical pieces at the same time. In this 
process, it follows that the theoretical and empirical material used in the analysis grows 
over time.

4.2. Exploring conceptual work on juridification

The most important theoretical reference in our abductive inquiry is Blichner and 
Molander’s work in their 2008 article ‘Mapping Juridification’, which aims at conceptual 
clarification. This well-cited article provides a rich collection of conceptual work and is 
therefore a relevant choice for our study. Blichner and Molander build on the juridifica-
tion debate and on legal theory (see Blichner and Molander 2006), legal development and 
legal culture, using (mainly EU-related) cases of national, international and suprana-
tional legal systems. They propose a broad multidimensional conceptualization of jur-
idification consisting of five different dimensions, (see section 5.1). Blichner and 
Molander argue that the dimensions are not necessarily linked, although they presum-
ably are, in one way or another, in a dynamic and complex relationship. Therefore, the 
possible interrelations of these five dimensions is an empirical issue.

From this starting point, our analytical exploration was supported by the following 
question: In what way and to what extent are Blichner and Molander’s five dimensions 
useful for understanding equal treatment in Swedish education? To answer this question, 
we explored the five dimensions and the empirical case, both separately and in relation to 
each other, each informing our examination of the other. This was done through several 
readings during the process of inquiry from which a short characteristic of each dimen-
sion was written out – and, many times, rewritten – based on what we understood as 
central and as making sense in relation to education. At the same time we explored the 
dimensions in relation to the case of equal treatment by reading through the material to 
find relevant examples. This reading also helped us to understand the five dimensions, 
some of which we certainly found challenging.

Throughout our analysis, we found that Blichner and Molander’s dimensions gen-
erally, and with some modifications, provided a useful language capturing a variety of 
processes that were also visible in the empirical case. However, although the five dimen-
sions provided rich conceptualization and a helpful structure, we found that findings and 
questions in the empirical case remained. These related to the redistribution of power in 
the pedagogical profession and discourse, leading to increased judicial power and 
a discursive shift towards law. This feature is visible in earlier research on juridification 
in relation to Swedish education but, as we elaborate in the analysis, is not fully grasped 
by the five dimensions. This, therefore, called for further conceptual development.

In our continuing exploration, an abstraction of the remaining findings in the empirical 
case was the driving force. These were explored in relation to the wider legal research field by 
asking what conceptual aspects could be added to further enrich the understanding of 
juridification in relation to education. We found the legal scholarly work on juridification 
and social rights by Leila Brännström (2009, 2011) and Anna-Sara Lind (2009), provided 
useful concepts that captured these empirical findings. Whereas Lind addresses the process of 
increased interpretative power enacted by legal experts in courts (Lind 2009, 41), Brännström 
addresses the process of discursive change towards law (Brännström 2009, 328).
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4.3. Exploring the empirical case

While the conceptual works on juridification were an important source in the abductive 
process, the empirical case of equal treatment was another important source. We used 
a wide range of materials, including policy materials and Swedish research on juridifica-
tion in relation to education, particularly in relation to equal treatment. Those studies 
were based mainly on empirical materials such as statistics, documents and interviews at 
local, municipal and national levels. As our exploration progressed we gradually 
expanded our materials.

The policy material primarily consisted of Swedish legislation and policy documents 
related to the case of equal treatment, as well as national curricula, EU directives and national 
legislation, general recommendations, government commissions, government bills, and 
committee directives (see Table 1 below). Our previous research engagement with policy 
material on equal treatment gives us a good sense of the relevant materials for this study.

5. Dimensions of juridification in relation to education

In this section, we present our results on the dimensions of juridification. Some dimen-
sions are mainly analysed in relation to the policy materials, others based on earlier 
research. Each subsection provides a short description of a particular dimension, fol-
lowed by examples of the empirical processes that dimension captures, based on the case 
of equal treatment in Swedish education.

5.1. Exploring the five dimensions of Blichner and Molander’s framework

5.1.1. Dimension A: constitutive juridification
From a historical perspective, constitutive juridification is a central feature in the 
foundation of the constitutional state (Blichner and Molander 2008; cf. Habermas 

Table 1. Policy material used in this study.
Type of Document Document

The Council of the 
European Union/ 
European 
Parliament

The Council Directive on the principle of equal treatment between persons irrespective of 
racial and ethnic origin (Council Directive 2000/43/EC)

The Council Directive on a general framework for equal treatment (Council Directive 2000/78/ 
EC)

The European Parliament and the Council revised Directive on the principle of equal treatment 
for men and women (Directive 2002/73/EC)

National Acts The Child and School Student Protection Act (SFS 2006:67)
The Discrimination Act (SFS 2008:567), and changes to it (SFS 2016:828)
The Education Act (SFS 1985:1100)
The Education Act (SFS 2010:800)

General 
recommendations

The work against discrimination and degrading treatment (Swedish National Agency for 
Education 2012)

Government bill Security, respect and responsibility (Government Bill 2005/06:38)
Government 

commission
Better protection against discrimination (SOU 2016:87)

Committee directive Discrimination and other degrading treatment in education etc. (2003:114)
National curricula Curriculum for preschool (Lpfö 1998)

Curriculum for compulsory school, preschool class and leisure-time (Lgr 2011)
Curriculum for compulsory school for learning disabilities, preschool and leisure-time (Lspec 

2011)
Curriculum for compulsory Sami school, preschool and leisure-time (Lsam 2011)
Curriculum for upper secondary school (Gy 2011)
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1987). In the contemporary era, however, constitutive juridification captures the tenden-
cies of constitutional changes. For example, EU membership has resulted in the incor-
poration of a wide range of human rights into the national constitution and their 
application as constitutional law (Brännström 2011). The resulting catalogue of consti-
tutional rights must be taken into consideration in all sectors, including in education. 
Although this aspect of constitutive juridification is relevant for education policy, it is not 
a visible process in our empirical case of equal treatment.

However, from the perspective of the empirical case, the most obvious feature of 
constitutive juridification is the expansion of judging functions ‘ . . . to the effect of adding 
to the competencies of the legal system’ (Blichner and Molander 2008, 39). Issues that 
were once addressed within the domain of education can now potentially move to new 
(judicial) domains. The CSSP Act (SFS 2006:67) was followed by the establishment of 
quasi-courts5 (Carlbaum 2016b; cf. Lind 2009, 41; Brännström 2011, 15) such as the 
CSSR6 and by new tasks for the four discrimination ombudsmen (Gov. Bill. 2005/06:38) 
to monitor compliance with the Act and to sue for damages on a student’s behalf. The Act 
also implied a new mandate for the Swedish court, as the ombudsmen could bring legal 
proceedings to court.

In summary, constitutive juridification captures constitutional changes that hold 
consequences for education. In relation to equal treatment, this process mainly occurs 
within new judging functions such as quasi-courts, and new tasks for judging functions. 
With constitutive juridification, the organizational structure that emerges expands the 
mandate of the legal system (Blichner and Molander 2008).

5.1.2. Dimension B: juridification as law’s expansion and differentiation
This dimension covers processes of legal change, in which law expands into new areas 
and divides in order to separate out new cases (Blichner and Molander 2008). In relation 
to equal treatment, this dimension is apparent in the development of laws and other 
regulations governing education.

The processes involved in the expansion and differentiation of law have both hor-
izontal and vertical dimensions. Law’s horizontal expansion takes place when a legal act is 
applied in a new area, but also when an activity within a regulated area becomes subject 
to legal regulation. An empirical example of this development is the establishment of the 
CSSP Act in 2006 (SFS 2006:67). As a result of the new Act, values and power conflicts 
within education became subject to legal regulations in a new way (e.g. Bergh and 
Arneback 2019; Fransson 2016). Law’s vertical expansion covers situations in which 
legal rules on one policy level affect legislation at a lower policy level. This is illustrated 
by the way EU directives (2000/43/EC; 2000/78/EC; 2002/73/EC) on discrimination and 
equal treatment were implemented into Sweden’s national legislation by the CSSP Act 
(SFS 2006:67). The Act was then transferred into the national school curricula (Lpfö 
1998; Lgr 2011; Lspec 2011; Lsam 2011; Gy 2011); in this way, it moved step by step 
towards lower levels of regulation (cf. Arneback and Quennerstedt 2016).

Law’s horizontal differentiation occurs when one legal act is divided into two or more; this 
is exemplified by the division of the Act in 2009, in which the parts regulating discrimination 
and harassment were moved into the new Discrimination Act (SFS 2008:567) and the parts 
regulating other forms of degrading treatment were moved into the Education Act (SFS 
1985:1100).7,8 This process of differentiation also occurs when law becomes more detailed in 
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order to differentiate between an increasing number of situations; this is referred to as law’s 
vertical differentiation. This type of differentiation is visible in the successive differentiation of 
cases of discrimination, with two new grounds added in 2009: age and transgender identity 
and expression (SFS 2008:567; Hammarén et al. 2015). Increasingly detailed regulations 
concerning how to conduct preventive work in certain systematic steps provide another 
example of such differentiation (SFS 2016:828).

This dimension, of juridification as the horizontal and vertical expansion and 
differentiation of the law, thus captures certain changes in legal acts and policies 
governing education. In horizontal and vertical expansion, new areas (such as equal 
treatment) become subject to legal regulations or to higher levels of regulation. In 
horizontal and vertical differentiation, legal acts are divided or become more detailed 
regulations.

5.1.3. Dimension C: juridification as increased conflict-solving by reference to law
This dimension refers to three kinds of processes by which conflicts in society are 
increasingly solved by reference to law, both within and outside of the legal system, 
and based on correct or incorrect references (Blichner and Molander 2008). In the case of 
equal treatment, all three processes are visible in different ways.

The first process, judicial conflict-solving with reference to law, takes place within the 
legal system and involves specialized legal reasoning by experts. It includes the increasing 
tendency of national courts to refer to judgements in the European court (Blichner and 
Molander 2008). An example from our empirical case is the increase in conflict-solving 
by legal experts within the quasi-courts (Carlbaum 2016a) to which students and their 
parents can report unresolved violations and school-related conflicts. This legal reason-
ing may involve references to education law, particular precedential judgements in courts 
and previous SSI decisions (e.g. Swedish National Agency for Education 2012). However, 
where further legal actions are considered necessary, judicial conflict-solving can also 
take place in the Swedish court (e.g. the Swedish National Agency for Education 2012).

The second process, legal conflict-solving with reference to law, involves legal reasoning 
which uses law as a reference but takes place outside the legal system. In education, we 
suggest this includes the increasing use of legal terms in conflict situations, such as 
‘discrimination’, ‘degrading treatment’, and ‘report’ (cf. Arneback 2012). Another exam-
ple is the increasing use of references to specific legal paragraphs and statements.

The third process, lay conflict-solving with reference to law, may include legal reason-
ing but is not expected to be particularly stringent or even correct, as it emerges from 
guesses and assumptions about law, including references to laws that do not exist. 
According to Blichner and Molander (2008), mistaken references to law can exist in 
parallel to law, be reduced by law and act as inspiration for the development of new law. 
Examples may presumably be found among staff,9 students and parents in schools, as 
most do not master regulations in detail. An example is the use of the term ‘degrading 
treatment’ (kränkning) to refer to situations that are not included in the legal definition 
(cf. Arneback 2012).

To summarize, juridification as increased conflict-solving with reference to law 
captures processes of judicial conflict-solving through specialized legal reasoning within 
the courts and quasi-courts, such as the CSSR and the Equality Ombudsman, as well as 
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correct (legal) and vague/incorrect (lay) references to law through legal reasoning in 
conflict-solving situations in schools, outside the legal system.

5.1.4. Dimension D: juridification as increased judicial power
The fourth proposed dimension, which is often termed judicialization, captures processes 
that support the power of legal experts. Here, we highlight how relations to Dimensions 
A–C help us to understand Dimension D (Blichner and Molander 2008). The mandate 
given to the general courts and to the quasi-courts of the Equality Ombudsman and CSSR 
in Dimension A, the expansion and differentiation of legislation in Dimension B and the 
increased usage of law through judicial conflict-solving in Dimension C (Carlbaum 
2016a), can all increase the judicial power of the courts and legal experts. The same is 
true for the specific process of increased judicial power – conceptualized later in this 
article as Dimension F – which involves an increasing number of legal experts within the 
quasi-courts, at the expense of actors from other backgrounds and potentially creates 
tensions among different actors in education.

Juridification as increased judicial power is also generated by processes of indetermi-
nacy and transparency (Blichner and Molander 2008). Indeterminacy arises when it is 
unclear (from the jurisprudential10 point of view) what rules should be applied in 
a particular case, or how a particular rule should be interpreted. In relation to equal 
treatment, for example, is the question of whether an incident of violation should be 
classified as harassment or as other degrading treatment, which creates uncertainty 
around the type of legislation to apply (SFS 2008:567 or 2010:800). The judgement of 
a certain legal rule could also involve uncertainty – for example, whether or not an 
incident of violation can be judged as degrading in legal terms and is therefore subject to 
a damage claim (e.g. Gustafsson 2016; Hult and Segerholm 2016).

Transparency refers to the degree of openness and intelligibility of law from a citizen’s 
point of view. This can become an issue if, for example, education staff have difficulty 
understanding their legal responsibilities in terms of which incidents should be reported 
to the education provider (e.g. Runesdotter 2016; Hult and Lindgren 2016). When 
indeterminacy increases and transparency decreases, dependence on legal experts (cf. 
Runesdotter 2016) and on judgements by the quasi-courts and the courts increases – 
a development that may be affected by the rapid pace of law-making (Fransson 2016). 
However, as Blichner and Molander state, ‘Most would accept that the law should live up 
to some standards of transparency and determinacy, and most would agree that some 
level of indeterminacy and lack of transparency is a fact of law’ (45). In this respect, 
judicial power cannot be eliminated; rather, it is changed and used in different ways (see 
also Brännström 2009).

In this section we have presented several aspects of juridification as increased judicial 
power, some of which are related to other dimensions of juridification (Dimensions A–C 
and Dimension F). The two processes outlined here – transparency and indeterminacy – 
focus on the application of law by the jurisprudential community and the understanding 
of law by education staff.

5.1.5. Dimension E: juridification as legal framing
The fifth dimension refers to the process whereby individuals ‘increasingly tend to see 
themselves as belonging to a community of legal subjects with equal legal rights and 
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duties’, and further, ‘a society develops a legal culture that extends beyond or even 
replaces other background cultures’ (Blichner and Molander 2008, 47). This dimension 
differs in character from the other dimensions since it conceptualizes an empirical 
process by which law becomes internalized and affects subjectivity and intersubjectivity. 
It describes how legal discourse can creep into our heads, live in our bodies, and form 
how we relate to and behave with each other. All in all, legal subjectivity confirms the 
legal system and gives it legitimacy. Four different aspects of juridification as legal 
framing may be differentiated: the passive, negative, positive and active status of a legal 
person (Jellinek 1905, in Blichner and Molander 2008).

First, juridification occurs when people increasingly accept legal duties at the expense 
of other loyalties and beliefs: this is the passive status of a legal person. In our empirical 
case, this aspect becomes visible when school professionals, parents and students increas-
ingly accept legal duties and responsibilities11 at the expense of, for example, ethical and 
professional beliefs and responsibilities12 in handling issues such as social justice, rela-
tional problems and incidents of violence (e.g. Arneback 2012; Hult and Lindgren 2016; 
Runesdotter 2016).

Second, juridification occurs when people increasingly think of themselves as 
being entitled to do what is not forbidden – this is termed the negative status of 
a legal person. In relation to equal treatment, this may refer to a view in which 
a behaviour or treatment is considered acceptable as long as it does not degrade 
a student in an illegal way, even if that treatment is problematic from a different (e.g. 
ethical) standpoint – such as the use of language that is racist or sexist, yet not illegal 
(cf. Rosén 2010; Jonsson 2007).

Third, juridification occurs when people increasingly ‘view individual and social well- 
being . . . in terms of legally based provisions’ (Blichner and Molander 2008, 47) and see 
themselves as entitled to positive rights: the positive status of a legal person. This status 
could refer to empirical processes in which students and parents become increasingly 
aware of, and increasingly refer to, their entitlements under the Education Act and 
Discrimination Act (Runesdotter 2016).

Fourth, juridification occurs when people increasingly understand democratic parti-
cipation in legal terms rather than in terms of civic virtues: this is the active status of 
a legal person. We suggest that this status can include processes by which legal systems 
such as complaint systems are increasingly viewed and used as a way of exercising an 
(individual-based) influence on education (Carlbaum 2016a), such as by reporting 
degrading treatment to the CSSR.

To conclude, the dimension of juridification as legal framing conceptualizes the 
processes by which we tend to think of ourselves and others as legal subjects and the 
bearers of legal rights and duties, which affect relations in education. This dimension 
captures the development of a legal culture, in which law is the basic reference that 
replaces or subordinates ethical and professional beliefs. In this process, legal subjects can 
act and understand themselves both as addressees of law – that is, through the passive, 
negative, and positive statuses of a legal person; and as authors of law – that is, through 
the active status of a legal person. In sum, Dimension E raises questions regarding who 
we become in education and what education becomes.
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5.2. Developing dimension F: juridification as redistribution of power

This article introduces a sixth dimension: Dimension F, or juridification as redistribution 
of power. This conceptualizes processes of power and changes in power relations, which 
we have identified as distinct features in previous research on juridification in relation to 
education, but are not fully grasped by Blichner and Molander’s framework. In this way, 
we go beyond an exploration of the five dimensions and develop a further and somewhat 
different dimension, one which conceptualizes shifts in the power balance between legal 
experts and pedagogic professionals (Increased judicial power), and between legal and 
pedagogical discourses (Discursive shift towards law). In doing so, Dimension F enables 
us to ask which actor or profession (cf. Colnerud 2014; Hult and Lindgren 2016; 
Runesdotter 2016) and which discourse has the interpretative prerogative in education 
work.

Increased judicial power appears, for example, in the opportunity to register com-
plaints with the Equality Ombudsman and the CSSR. This opportunity has led to 
a growing number of legal experts handling conflict situations (Carlbaum 2016a); as 
a result, questions regarding what happened, why an incident happened, and what should 
be done are increasingly answered by judicial, not pedagogic professionals. Moral issues 
have thus ‘moved out of school into judicial authorities’ (Colnerud 2014, 29). Another 
example is the growing number of legal experts within national authorities such as the 
SSI (Hult and Segerholm 2016; Carlbaum 2016a), which leads to regular school inspec-
tions increasingly conducted by legal experts at the expense of actors with education or 
other social science backgrounds. Increased judicial power in relation to the pedagogic 
profession can thus be understood both as the relations between schools and courts or 
quasi-courts, and as the relations within the authorities and quasi-courts. This kind of 
increased interpretative power, enacted by legal experts in courts and quasi-courts, is also 
addressed by Lind (2009, 41) as a process of juridification.

The discursive shift towards law can be exemplified by the SSI, with its juridified 
inspection model (Hult and Segerholm 2016; Novak 2018), and by the growth of com-
plaint systems for issues such as equal treatment (Carlbaum 2016a, 2017). Thus, this 
dimension captures processes in which issues that were formerly viewed as educational are 
increasingly regarded as legal (Colnerud 2014). Education research also shows an 
increased use of legal language (e.g. ‘discrimination’, ‘harassment and degrading treat-
ment’, ‘report’), which creates tensions in relation to earlier language use, which drew on 
terms from social psychology, ethics and philosophy of education (e.g. Bergh and 
Arneback 2019; Colnerud 2014; Hammarén et al. 2015; Hult and Segerholm 2016). 
Although this aspect can involve conflict-solving with reference to law (Dimension C), 
it captures a wider use of legal language. Thus, the discursive shift towards law causes 
tensions in relation to pedagogical discourse and an increased legal interpretation of 
education work. Brännström (2009) describes this shift as a process in which ‘an issue 
that was previously dealt with within a cultural, ethical, political, economic, or some other 
kind of discourse, begins to be, or to be more often, treated as a legal matter’ (Ibid., 328).

Thus, the dimension of juridification as redistribution of power captures processes of 
increased judicial power, which conceptualize an increase in the power of the judicial in 
relation to the pedagogic profession. It also captures a discursive shift towards law in the 
education system, in which pedagogical issues begin to be treated (or are more often 
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treated) as legal matters. As a result, there is increased legal interpretation of education 
work (such as in work for equal treatment) and use of legal language by both legal and 
pedagogical professionals. Taken in combination, these processes capture changes in 
power relations between different actors and discourses within education and raise 
important questions about structural conditions and processes in education, which are 
discussed further in the concluding section. Dimension F is thus a particular educational13 

dimension of juridification compared with, for example, Dimension D. Although the two 
dimensions share some features, Dimension F is more legal in character and has a focus on 
the application of law and style of legislation. Furthermore, while Dimension D captures 
increased judicial power as such, Dimension F captures changed power relations.

6. Concluding discussion

In this concluding discussion, we first propose a conceptual framework for understand-
ing juridification in relation to education. This framework is based on our analysis and 
consists of six dimensions with sub-concepts, together with an overall perspective on 
juridification of and in education (see Table 2 below). We then discuss the theoretical and 
empirical contributions of this study, and conclude with some remarks on its interna-
tional relevance.

In line with insights from legal scholarship and education policy (Brännström 2009; Ball, 
Maguire, and Braun 2012), the conceptual framework contributes to a view of law as 

Table 2. A conceptual framework for understanding juridification of and in education.
Dimensions of  
juridification Sub-concepts Education

A. Constitutive 
juridification

Expansion of judging functions with quasi-courts and 
general courts

B. Law’s expansion and 
differentiation

Horizontal expansion (HE) 
Vertical expansion (VE)

New areas are incorporated into different legal acts (HE) on 
different levels (VE)

Horizontal differentiation (HD) 
Vertical differentiation (VE)

Legal acts divide into multiples (HD) and relate to an 
increasing number of situations (VD)

C. Increased conflict- 
solving by reference 
to law

Judicial conflict-solving Increased conflict-solving with reference to law, within the 
legal system

Legal conflict-solving Increased conflict-solving with correct references to law, 
within the educational system

Lay conflict-solving Increased conflict-solving with incorrect references to law, 
within the educational system

D. Increased judicial 
power

Indeterminacy Application of law, inside the legal system
Transparency Understanding of law outside of the legal system
(Relation to Dimensions  

A–C and E)
E. Legal framing Passive status of a legal person ‘I (we) have a duty to follow the law’

Negative status of a legal 
person

‘I (we) have the right to do what is not forbidden’

Positive status of a legal person ‘I (we) have legal rights’
Active status of a legal person ‘I (we) exercise influence on education via the legal system’

F. Redistribution of 
power

Increased judicial power Increased power of the judicial in relation to the pedagogic 
profession in the interpretation of educational work

Discursive shift towards law Increased legal interpretation of educational work and 
increased use of legal language, in relation to 
pedagogical interpretation and language
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something that is constructed and enacted by humans, within which different choices can 
both enable and restrict what is possible (cf. Habermas 1987; Honneth 2015: Sztompka 1999).

Taking this one step further, we propose a division between juridification of education 
and juridification in education (cf. Collin-Hansen 2012).14 This conceptual distinction 
illustrates how juridification captures processes and shapes conditions within and 
between local, national and international levels, and thus affects the daily lives of different 
actors within education. As such, juridification can both regulate and shape conditions 
for schools (juridification of education) and occur within schools (juridification in 
education). From the perspective of teachers, the way regulations are formulated, how 
legal experts use their power in courts, and how parents and student use complaint 
systems, may all shape the conditions for their work. When teachers increasingly refer to 
legal regulations to solve conflicts and a legal discourse informs their work, juridification 
also occurs within schools. As students increasingly refer to their legal rights in school, 
this may shape conditions for teachers’ work (juridification of education) and occur 
within schools (juridification in education). Based on our analysis, we argue that the 
relation between juridification of and in education is not given in advance. Although the 
education system is hierarchical in a sense, and can be characterized as top-down, it is 
important to recognize that different interlinked processes are set in motion whenever 
change occurs at either level (cf. Ball, Maguire, and Braun 2012; Blichner and Molander 
2008; Brännström 2009; Årsheim and Slotte 2017).

6.1. A theoretical contribution to the education field

The conceptual framework including the conceptual distinction of juridification of and in 
education, makes a theoretical contribution to the understanding of the complex phe-
nomenon of juridification in relation to education. Our abductive analysis has shown 
how useful Blichner and Molander (2008) conceptual work is for the education field, 
although in need of complementation. The research process has brought and adapted 
concepts from the legal field to a new field, more precisely, to education as a specific 
social system (Teubner 1987), and focusing on equal treatment as a central component of 
the curriculum. Thus, we have shown the relevance of these concepts to the field of 
education, whilst also enriching them.

With this proposed framework, we contribute analytical tools to enable further 
empirical studies, and create a rich language to communicate about juridification as 
a phenomenon in education. By capturing different kinds of processes of juridification, 
which are intertwined in different and complex ways, the six dimensions presented in this 
article raise questions that open up new directions for further research: for example, how 
juridification is enacted through interpersonal relations, in education work, and in 
education in general (cf. Ball, Maguire, and Braun 2012; Brännström 2009). We suggest 
that studies on the relations between the dimensions presented here and the various 
actors involved are of particular relevance and interest. Future research may, for instance, 
combine the conceptual framework with other theoretical perspectives, or develop it 
further in relation to other national contexts or policy issues such asspecial needs 
education and teaching quality.
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6.2. An empirical contribution – the case of equal treatment

The strength of this article lies in its detailed use of Blichner and Molander’s conceptual 
dimensions for the Swedish case of equal treatment. This makes an empirical contribu-
tion to the understanding of juridification in relation to education. The case of equal 
treatment can thus lead to better understanding of the changes that have occurred from 
Sweden’s EU membership, and illustrates how the growth of individual rights at the 
international level seems to contribute to, and shape, juridification at the national level 
(e.g. Arneback and Quennerstedt 2016; Brännström 2009). In this way, the study makes 
an important contribution to policy studies by demonstrating the consequences of 
transnational cooperation in the national arena.

Another empirical result is our analysis of the case of equal treatment in Swedish 
education which illustrates a reframing of value issues in education with a shift from 
a decentralized ethical responsibility to a more centralized legal responsibility for tea-
chers (cf. Bergh and Arneback 2019; Hult and Lindgren 2016). Here the conceptual 
framework may contribute to the understanding of how different dimensions of juridi-
fication are linked to each other in the enactment of the legislation on equal treatment. 
However, how the legislation is enacted at different levels is constantly being (re) 
constructed, leading to many possible (new) ways of understanding and doing law. 
Nevertheless, important questions remain to be answered, such as the ethical and 
political implications of the new legal framing for students’ socialization and subjectifica-
tion, teaching content, and for teachers’ professionalism. More generally, the question 
remains of what education becomes in times of juridification.

6.3. Final remarks

From the prior research described earlier in this article, we can see both similarities and 
differences between countries. There is no question that juridification has changed the 
conditions for education and for school professions (Andenæs and Møller 2016; Ball et al. 
2011; Bergh and Arneback 2019; Colnerud 2014; Gibson 2013; Hult and Lindgren 2016; 
Hall 2019; Karseth and Møller 2018; Runesdotter 2016; Stefkovich 2014). At the same time, 
national structures and cultures vary between countries, affecting the relations between 
politics, law and education, and thus how education becomes juridified in different contexts.

Despite a growing body of research, there is still a lack of comparative studies on 
juridification of and in education focusing on different contents, contexts and countries. 
In the light of this, our conceptual contribution can be seen as an invitation to highlight 
and further explore the relation between law and education.

Notes

1. Henceforth referred to as students.
2. That is, preschool, school and adult education, henceforth referred to as school.
3. School staff report to the principal who reports to the education provider (SFS 2010:800).
4. Sweden ratified the European Convention on Human Rights in 1953 and incorporated it 

into Swedish legislation in 1995. Swedish courts applied the European Convention on 
Human Rights even before accession, but after 1995 it came to have a greater impact on 
the application of law (e.g. Brännström 2011, 2017).
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5. Such as national authorities with supervisory responsibilities for guaranteeing rights (cf. 
Brännström 2009).

6. Initially, and until 2008, as a part of the Swedish National Agency of Education.
7. In 2011, ‘degrading treatment’ was moved into the new Education Act (SFS 2010:800).
8. This means that the legal regulations on equal treatment from 2009 are regulated in two 

different kinds of section of law, in the following referred to as ‘the legislation on equal 
treatment’. However, in the Government Commission on ‘Better protection against dis-
crimination’ (2016:87) it is suggested the two laws will merge, and that the regulations in the 
Discrimination Act (SFS 2008:567) regarding school issues will be moved into the Education 
Act (SFS 2010:800).

9. Most school staff are primarily educated in education rather than in law, and may not know 
the law in detail.

10. The community of legal experts.
11. In the literature this is often termed ‘accountability’ (cf. Solbrekke and Englund 2011).
12. Brännström argues that moral and the legal discourses are not totally separated; they overlap 

but also have different features (Brännström 2009, 125). Furthermore, she reminds us that 
some regulations do not replace ethical norms but rather formulate and highlight them 
(ibid., 319).

13. However, this does not mean that Dimension F only holds true for the educational sphere. 
Rather, it may be assumed that the dimension is relevant also for other welfare areas.

14. Ragnhild Collin-Hansen (2012) uses the expression ‘juridification of and in education’. We 
understand her distinction to share some features with the way we use it, but involving fewer 
processes. Whereas juridification of education refers to aspects of the regulation of educa-
tion such as curriculum plans and control systems (cf. Dimensions A and B), juridification 
in education refers to rights as a content of teaching (cf. Dimension B) where students learn 
and may use their rights (cf. Dimension C).
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