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Introduction 
At long last, the anthology from the Swedish-Korean Tax Conference held 
at the end of 2019 has been completed. Our collaboration and friendship 
with our Korean colleagues began in the summer of 2019, when Professor 
Eleonor Kristoffersson and I visited the University of Seoul in Korea and 
met Professor Hyejung Byun and her colleagues at the Tax Department - 
Science in Taxation - at the University of Seoul. This resulted in us returning 
to Korea twice (in November and December 2019). In the days between 
Christmas and New Year, our Korean friends visited us in Örebro for a tax 
conference with both professors and law students.  

Soon after our colleagues and friends from Korea left us to go home, the 
corona pandemic hit us, and the world, with full force. We had planned to 
visit Korea in April/May again but by then a “full” lockdown had come into 
force. And now, in December 2020, it is still very uncertain when it will be 
possible to travel again. 

We hope that 2021 will be the year that we pick up where we left off 
when the corona pandemic forced us to pause our cooperation. Hopefully, 
it will be possible to visit Korea again at the latest in the autumn of 2021. 
Until we meet again, please enjoy the events of the Swedish – Korean Tax 
Conference, 27th to 29th of December 2019, in this anthology. 

 
 

Götarsvik, December 2020 
 
 

Jur Dr Magnus Kristoffersson, 
Vice Dean of HS Faculty Örebro University 
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1. Introduction 
The current Swedish Tax System (“STS”) was enacted at the beginning of 
the 1990s (1991). It celebrates its 30th anniversary next year and it replaced 
a tax system that had roots dating back to 1910.1 However, the main Tax 
Acts subject to amendment in 1991 were the Municipal Tax Act (sw:Kom-
munalskattelagen (1928:370)) from 1928 and the State Tax Act (sw:lagen 
(1947:576) om statlig inkomstskatt) from 1947.2  

In 1999, a new Income Tax Act (sw: Inkomstskattelagen (1999:1229)) 
(“ITA”), which is still in force, was enacted replacing both the Municipal 
Tax Act and the State Tax Act. However, the aim of the reform was not to 
make any material changes to the regulations, it was more about moderniz-
ing the language used and making the legalisation more structured and log-
ical.3 The Income Tax Act is, as regards its foundation, designed in the same 
way as the STS enacted in 1991.  Compared to its precursor, the STS is still 
rather young but already in need of reform, which is at the top of the polit-
ical agenda in Sweden.4 A major difference between the STS and its precur-
sor is that the STS is a dual tax system (“DTS”) while the previous system 
was a single tax system.5  

 
1 In 1910, the first real modern tax law was implemented in Sweden with  the Income 
Tax Regulation (inkomstskatteförordning) from 1910, see Lodin, Sven-Olof, Lin-
dencrona, Gustaf, Melz, Peter, Silfverberg, Christer, Simon-Almendal, Teresa, 
Persson Österman, Roger Inkomstskatt. En lärbok i skatterätt (Lund 2019, 7th edi-
tion) p. 11. 
2 For Swedish tax history from 1862 to 2013, see Swedish Taxation. Developments 
since 1862. Edited by Magnus Henreksen and Mikael Stenkula (Palgrave Macmillan 
2015).  
3 Proposition (Governmental Bill) 1999:2000:2 p. 1. 
4 For example, the former Minister of Finance, Kjell-Olof Feldt, argued already back 
in 2009 in the governmental report "Mot en ny skattereform – globaliseringen och 
den svenska välfärden”  (Underlagsrapport nr 27 till Globaliseringsrådet 2009)  that 
it was time for a new major tax reform in Sweden. 
5 Eklund, Klas Vårt framtida skattesystem – en ESO-rapport med förslag på en ge-
nomgripande skattereform 2020:7 (ESO 2020:7) p. 46. 
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During the lifetime of the previous tax system (from 1910 to 1990), Swe-
den went from being a rather poor country, very dependent on the agricul-
tural economy, to a modern industrial welfare state, subsequently progress-
ing to become a service supplier society. The Municipal Tax Act and the 
State Tax Act were of course subject to a large number of changes, which 
resulted in a tax system with very high formal tax rates, but with a rather 
narrow tax base in the1980s.6 For a period of time, and for a certain level 
of income, it was possible for the tax burden to in total exceed 100 per cent 
of net income.7 Its patchwork structure made it rather easy to seek and find 
loopholes, and through various transactions, to avoid taxation (or lower 
the tax burden).8 All this made it necessary to reform the tax system. 

In this article, my aim is to give an overview of the STS. Since Korean 
scholars seem to find it very interesting to understand how it is possible to 
combine a DTS with the welfare system that exists in Sweden, I will also try 
to outline different aspects of taxation and their impact on Sweden’s state 
finances. It is important already at this stage to state that the Swedish wel-
fare system was actually created before the STS/DST system was enacted. 

I do not claim to give the full picture of all the relevant issues on the 
subject. The article is far too short to cover all aspects. However, my aim is 
to give an introduction to the subject, and to pinpoint what I find to be of 
most importance for a State to gain sufficient income to finance a welfare 
system like the Swedish one. 

Below I will first give an overview of the STS, which is currently in force 
in Sweden (section 2). Thereafter, in section 3, I will briefly discuss the DTS 
in Sweden. Section 4 consists of an introduction to other taxes in Sweden, 
and in section 5, I will give my opinion on the link between tax systems and 
welfare states. In the following section, I outline the ongoing discussion on 
the need for a new tax reform in Sweden. The article is summarized in sec-
tion 7. 

 
6 ESO 2020:7 p. 46. 
7 One example is the case of the well-known children’s books author Astrid Lindgren 
(the author of Pippi Longstocking), ESO 2020:7 p. 46. 
8 ESO 2020:7 p. 46. 
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I would also like to clearly state that I am not personally very pro a high 
tax system that aims at taxing normal people. The conclusions in this article 
are of technical and theoretical nature. The subject that I give my view on 
is how to maximize the tax income. 

2. The Basics of the Swedish Income Tax System 
As already mentioned above, the STS came into force in 1991. The STS was, 
and is still, based on three different forms of income for individuals. Labour 
income, business income and capital gains/investment income.9 Business in-
come and labour income are for individuals subject to the same tax rate (the 
highest tax rate is approximately 55 per cent).10 Moreover, legal persons 
that are treated as taxable persons are subject to a flat tax rate of 20.6 per 
cent of their net income.11 Dividends paid to shareholders are as a rule also 
taxed at the 30 per cent capital gains tax rate, without any input reduction, 
i.e. corporate earnings are subject to double taxation. However, over the 
years, adjustments have been made, which means that now there are actu-
ally four different tax levels, 20 per cent, 25 per cent 30 per cent and be-
tween 52-56 per cent12, on dividends (received by individuals). 

As concerns intercorporate holdings, there is a participation exemption re-
gime on business related holdings. A holding is business related if the shares 
held are not listed. However, for listed shares, if the holding represents at 
least 10 per cent of the voting power in the company they could be seen as 
business related, (or if the holding otherwise could be deemed to be business 
related – this doesn’t quite fit in like this). The participation exemption re-
gime is applicable both to dividends received and other investment income.   

 
9 ITA chapter 1 paragraph 3. 
10 ITA chapter 65 paragraph 3 and 5. 
11 When the STS was introduced, the tax rate was 30 per cent. In 1995, it was re-
duced to 28 per cent. In 2009, it was lowered to 26.3 per cent, and in 2013, to 22 
per cent. In 2021, it will be at 20.6 per cent. 
12 This last bracket depends on the level of the municipal tax that the taxpayer has 
to pay and is applicable to the parts of the dividends received on holdings in closely 
held companies. 
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There is a major difference for individuals between capital gain/investment 
income and other income. Capital gain/investment income is as a main rule 
subject to 30 per cent income tax, but since 1991, a number of exceptions 
have been introduced and thus in reality, the tax rates differ between differ-
ent kinds of capital gain/investment income. For example, capital gains on 
real estate is reduced to either 90% of the gain (if it concerns a business 
related estate) or 22/30 of the gain for a private estate. Only 5/6 of capital 
gains and dividends received on non-listed shareholdings are taxed. Only 
2/3 of a limited amount of capital gains and dividends received on shares of 
closely held companies is taxed.13 

Other income is actually business income and labour income. If an indi-
vidual earns both business income and income from labour income, the tax-
able income is aggregated in the tax calculation to determine the total tax 
burden. On annual incomes of up to SEK 523 200 (approximately KRW 61 
million) only municipal tax is paid. The municipal tax rate differs from 
29.18 per cent up to 35.15 per cent (in 2020) depending on in which mu-
nicipality the taxpayer is resident. 14 On income above this bracket, a 20-
per-cent state tax is also levied.15 

The definition of a business in the term business income is an independ-
ent, ongoing business with the aim to earn profits. To put it simply, you 
might say that if an activity is dependent on personal activity, it is, as a rule, 
to be classified as labour income. An operation that derives from some kind 
of capital investment, and that is independent, shall normally be classified 
as capital income. Income that is not regarded as either business income or 
as capital income, is in most cases definitely deemed to be labour income. 
In principle, also winnings from different kinds of lotteries are taxable in 
the Swedish tax system. However, lottery prizes gained from lotteries held 

 
13 See section 3 down below. 
14 https://www.scb.se/hitta-statistik/statistik-efter-amne/offentlig-ekonomi/finanser-
for-den-kommunala-sektorn/kommunalskatterna/pong/tabell-och-diagram/hogsta-
och-lagsta-kommunalskatten-2020/  
15 In 2020, a so-called “defence tax” was abolished that created a second bracket 
for the state tax, which resulted in the highest incomes to be subject to 25% state 
tax with the municipal tax below that. Fi2019/02421/S1. 
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within the EU (including Swedish lotteries) are exempt from income tax un-
der a special tax provision.16 

Consequently, labour income covers a wide range of income. All income 
that can be said to be connected to an individual’s efforts and not classified 
as business income or capital income, shall be regarded as labour income. 

The taxable net profit is calculated as the difference between taxable in-
come minus tax deductible costs. As regards labour income costs that are 
necessary to uphold the taxable income are deductible.17 Concerning capital 
income and business income, it is sufficient that the costs can be linked to 
the taxable income for the right of deduction.18 Certain types of expenses 
are treated in a special way. Important examples are the cost of travelling 
to and from work and interest payments. Both are in principle tax deducti-
ble even if they cannot be said to be necessary or linked to the taxable in-
come. 

Moreover, family taxation was largely abolished in the 1970s in the Swe-
dish income tax system. The final part was abolished in connection with the 
end of wealth taxation in Sweden in 2007.  

3. Converting Labour income into Capital Income 
As mentioned in section 2 above, the Swedish tax system is a dual tax system 
(“DTS”). Labour income and business income are, for individuals, subject 
to a higher tax rate than capital gains. This encourages individuals, to as far 
as possible try to convert, for example, labour income into capital gains, i.e. 
to replace their salary with dividends (or capital gain).19 

Already from the very beginning, the Governmental Committee which 
proposed the new system identified this as a problem with the DTS.20 How-
ever, the main reason why they proposed a flat tax rate on capital gains was 

 
16 ITA chapter 8 paragraph 3. Instead, a special lottery tax is levied on the lottery 
business as such. 
17 ITA chapter 12 paragraph 1. 
18 ITA chapter 16 paragraph 1 and chapter 42 paragraph 2. 
19 ESO 2020:7 p. 48. 
20 Proposition (Governmental Bill) 1989/90:110 p. 295ff. 
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ever, the main reason why they proposed a flat tax rate on capital gains was 

 
16 ITA chapter 8 paragraph 3. Instead, a special lottery tax is levied on the lottery 
business as such. 
17 ITA chapter 12 paragraph 1. 
18 ITA chapter 16 paragraph 1 and chapter 42 paragraph 2. 
19 ESO 2020:7 p. 48. 
20 Proposition (Governmental Bill) 1989/90:110 p. 295ff. 
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that they wanted long-term holdings (for eternity) to be subject to taxa-
tion.21 In the old tax system, capital gains could become tax exempt after a 
certain period of time, which resulted in tax planning.22 A long-term taxa-
tion of capital gains should in order to be fair, take into consideration in-
flation during the holding period.23 However, such a tax regime was said to 
be complicated and not in line with international standards.24 Instead, a tax 
rate of 30 per cent for capital gains was proposed.25 To include all capital 
gains/investment income, including dividends, interest and capital gains, in 
the same tax rate was based on the argumentation to make the system uni-
form.26 

In order to make it harder to convert labour income to capital income, a 
special regime for closely held companies (CHC) was implemented in 1991. 
The rules are still today called the 3:12 Rules, which originates from the 
fact that they were incorporated in the third paragraph twelfth subpara-
graph of the State Tax Act. Even if they today have been moved to the 56th 
and 57th chapters of the ITA they are still referred to as the “3:12 Rules”.  

A special tax regime also applies on dividends received and capital gains 
on Closely Held Companies (CHC). A CHC is a company in which at most 
four persons together hold more than 50 per cent of the voting power in the 
company.27 There are some special rules for how the holding of one person 
should be defined. For example, holdings of closely related persons are 
deemed to be the holding of one person.28 Also, all actively working share-

 
21 Proposition (Governmental Bill) 1989/90:110 p. 295ff. 
22 SOU 1989:33 p. 119f. 
23 SOU 1989:33 p. 66ff. 
24 SOU 1989:33 p. 66 
25 SOU 1989:33 p. 68. 
26 SOU 1989:33 p. 68. 
27 ITA chapter 56 paragraph 2. 
28 ITA chapter 56 paragraph 5. 
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holders of a CHC are considered to be a one person holding when calculat-
ing the number of owners in the company.29 This means that companies 
held by hundreds of persons can be deemed to be a CHC.30 

For the CHC tax regime to be applicable, the owner must also be an 
active working shareholder.31 An active working shareholder is a share-
holder who has been active to a significant extent during the fiscal year or 
during a period of five years prior to the fiscal year.32 Also, in the case where 
a closely related person to the shareholder has been active to a significant 
extent during the fiscal year or during a period of five years prior to the 
fiscal year the CHC tax regime is applicable.33 

The CHC tax regime is mainly facilitated in such a way as to prevent the 
conversion of labour income into capital income taxed at a lower rate. The 
highest tax rate for labour income is today between 48 and 55 per cent, and 
the capital income the tax rate is at 30 per cent. Capital gains due to hold-
ings in CHCs and dividends received on holdings in CHCs are taxed at three 
different levels. Firstly, a special limit is calculated. Dividends (received) and 
capital gains within the first limit is taxed to 2/3 at the 30 per cent capital 
income tax rate, which results in an effective tax rate of 20 per cent. Income 
exceeding the limit is treated as labour income, with the main difference 
being that no social security contributions are levied on the income. The 
income is non-deductible for the distributor, i.e the CHC. The maximum 
limit to be taxed is 100 x the base amount (approximately SEK 6.5 million) 
for dividends received and 90 x the base amount of capital gains.34 Income 
exceeding the maximum taxed labour income is taxed at the ordinary capi-
tal gains tax rate of 30 per cent.35 

 
29 ITA chapter 57 paragraph 3. 
30 Law firms and audit firms are normally so-called CHC. 
31 ITA chapter 57 paragraph 4. 
32 ITA chapter 57 paragraph 4. 
33 ITA chapter 57 paragraph 4. 
34 ITA chapter 57 paragraph 20a and 21. 
35 ITA chapter 42 paragraph 15a e contrario. 
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During the 30 years that have passed since the 3:12 rules were imple-
mented, the legislation has been subject to a number of changes.36 In most 
cases to prevent circumvention of the legislation, and in other cases, to make 
the legislation fairer. Another change of great importance is that the effec-
tive tax rates on dividends received and capital gains on shareholdings have 
been changed. If the shares in the company is non-listed 5/6 of the dividend 
received and capital gains on disposals are taxable.37 The effective tax rate 
is due to that 25 per cent on dividends received from non-listed holdings. 
Moreover, parts of dividends received and capital gains on CHC shares are 
only taxed at a level of 20 per cent (two-thirds of the income is taxable at a 
rate of 30 per cent income tax). 

4. Other Taxes 
The Swedish tax system consists of a number of other taxes besides income 
tax. However, wealth tax, inheritance tax and gift tax were all abolished in 
the 00s.38 The reason for this was fairly obvious. All these taxes were rather 
ineffective from the perspective of their contribution to the public finances.39 

The reason for keeping these kinds of taxes is very often based on fair-
ness.40 The assumption is that it is only the wealthy who are subject to these 
kinds of taxes. During the 1990s, after the financial crisis at the beginning 
of the 1990s, the value of residential property was subject to a major in-
crease. At the same time, more and more Swedes were able to afford to buy 
and own their own houses and flats. The inheritance tax became therefore 
a problem for ordinary people. For example, it became a problem when one 
spouse in a married couple passed away, and the remaining spouse wanted 
to stay in the house. In that example, the inheritance tax could sometimes 
make that impossible. 

 
36 See SOU 2016:75 p. 66ff. 
37 ITA chapter 42 paragraph 15a. 
38 Proposition (Governmental Bill) 2004/05:25 and 2007/08:26. 
39 Proposition (Governmental Bill) 2004/05:25 p. 22. 
40 SOU 2004:66 p. 79ff. 
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Inheritance tax and gift tax are very closely related. It does not seem pos-
sible to abolish one and keep the other. You could argue that gift tax could 
be kept in a system that does not tax inheritance. The other way around is 
harder. If gift tax is abolished, it becomes rather easy to circumvent any 
inheritance tax. 

There were several political reasons behind the decision to abolish the 
above-mentioned taxes in Sweden. The main driver was the increasing value 
of real estate/property.41 This increase in the value and the fact that also 
“ordinary” people had become homeowners created a great deal of pressure 
for the abolishment of these kinds of taxes. It was actually a Social Demo-
cratic government that proposed the abolishment of both the inheritance 
and gift tax.42 

Three years later, the wealth tax was also abolished. The main argument 
in favour of abolishing the wealth tax was that it had a negative effect on 
family businesses and on the willingness to set up a new company.43 A coun-
ter argument, against the abolishment of the wealth tax, was that the 
wealthy would become richer, and contribute less to the common welfare 
system. However, in reality, really wealthy people also had the financial 
power to draw up complicated tax planning schemes to avoid wealth tax. 
This very often included a capital transfer away from Sweden. In reality, the 
wealth tax system is, in my opinion, closely connected to restrictions to the 
free movement of capital. As soon as there are no restrictions for people and 
companies to transfer capital abroad, the wealth tax base is very hard to 
protect. All in all, the wealth tax was considered more harmful than the 
benefits from the income/All in all, the view was that the harm outweighed 
the benefits. 

In later years, indirect taxes such as Value Added Tax (VAT) and special 
duties have become more and more important to keep the state finances in 
balance. 

 
41 Proposition (Governmental Bill) 2004/05:25 p. 22. 
42 Proposition (Governmental Bill) 2004/05:25 p. 1. 
43 Proposition (Governmental Bill) 2007/08:26 p. 33ff. 
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41 Proposition (Governmental Bill) 2004/05:25 p. 22. 
42 Proposition (Governmental Bill) 2004/05:25 p. 1. 
43 Proposition (Governmental Bill) 2007/08:26 p. 33ff. 
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5. The Welfare State and Taxes 
As far as I can tell from participating and speaking at two South Korean tax 
conferences on the subject of “Understanding the Swedish Tax System”, a 
major “issue” seems to be how to combine a welfare state with a DTS. The 
South Korean tax system is, as I understand it, based on the same basic 
principle as the old Swedish tax system (before the current STS). A typical 
feature of such a tax system is a rather narrow tax base, rather high pro-
gression in the tax rates and at the same time a rather high non-taxable basic 
income. 

When considering how Sweden has been capable of building up its wel-
fare state, it is important to bear in mind that it was mainly done under the 
old tax systems. Since in actual fact the period from 1994 onwards has been 
a time of privatisation (even if done in the Swedish way – with the Govern-
ment also financing private health care). For example, dental care used to 
be very cheap for every citizen, but nowadays free dental care is only given 
to children up to the age of 18. However, almost every basic need is still 
financed by the state. This includes healthcare, schools, universities and so-
cial security.  

The tax reform of 1990 was tailor made to lower the progression of in-
come tax, and to widen the tax base.44 The tax base became broader by 
including almost all kinds of incomes in the tax base.45 The level of non-
taxed income is very low in Sweden and it is mainly only students with a 
summer job lasting less than a couple of weeks who are fully exempt from 
paying any income tax (earnings of approximately SEK 22 000 per year). 
The average monthly salary in Sweden, which is about SEK 34 600, is there-
fore already partly taxable in the first month. 

Another important way of creating a broader tax base was to abolish a 
number of possibilities to set off to tax reserves. In the STS, the possibility 
to set aside tax reserves is limited both regarding the number of options and 
the amount that is allowed to be set aside.  

 
44 SOU 1989:33 p. 60ff. 
45 SOU 1989:33 p. 60ff. 
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Moreover, in connection with the tax reform, the tax base for VAT was 
also broadened. Sweden went from having about 60 per cent of all supplies 
as taxable to very few exceptions left after 1991.46 

Other taxes that were imposed and used more widely were a number of 
special duties on energy, tobacco and petrol. The latest step in this develop-
ment is the implementation of the “plastic bag tax” in Sweden.47  

My conclusion, based on a high-level comparison between different kinds 
of tax systems, is that what is important is not whether the system is a DTS 
or not. Instead, what is important is the perspective of creating and/or pro-
tecting a welfare system. The conclusion is that a welfare system financed 
by the state will in most cases (except if the state has other sources of income 
like oil etc.) result in a rather high tax burden for the citizens. Legal entities 
are not capable of being the bearer of the entire tax cost, and taxing, for 
example, corporations will only be one way of collecting tax. The easiest 
way to finance a welfare state is to tax the majority of the citizens at a rather 
high tax level. Of course, equality and fairness could be an argument to tax 
the higher income bracket and the wealthy much higher than “ordinary” 
citizens. However, it is doubtful whether it is possible to secure the financing 
of a welfare state by taxing the high-income bracket and the very wealthy. 
In my opinion, there are too few very rich people and they have the re-
sources to transfer both their income and financial assets to jurisdictions 
outside the grip of a high-tax state. High tax rates normally lead to an in-
crease in tax planning. For a state to be effective, the best thing to do is 
actually to place the main collective tax burden on normal ordinary people. 
Of course, wealthy people should pay higher taxes than ordinary people, 
but state income cannot be based on such model to finance a welfare state. 
That is more a question of fairness.  

 
46 ESO 2020:7 p 46. 
47 Proposition 2019/20:47 
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6. The Development of the Swedish Tax System 
Today, there is an open discussion in Sweden regarding a new tax reform, 
since our current system has been in force for more than 30 years, and dur-
ing that time the economy has become even more global than ever.48 Both 
capital and persons have become more moveable and as a result the tax base 
has become more vulnerable.49 

One tax, which is a form of wealth tax and which was abolished in 2008 
in Sweden, is property tax. The property tax was replaced by a municipal 
property duty. The property duty is less of a burden for property owners 
compared to the old tax. The main proposal for reform is to reintroduce a 
new property tax, which would, as opposed to the old system, be progres-
sive.50 In my opinion, this can only be interpreted as a desire to reintroduce 
the wealth tax. 

Another part of the discussion concerns the progressive income tax on 
employment.51 The background is that since 1991, the progression and the 
tax burden has increased to a rather high level.52 The increased tax burden 
on labour income leads to many trying to convert their labour income to 
capital income with a lower tax rate. There are two different solutions to 
this problem; either you have a flat rate tax system or an optimal progressive 
tax system.  

In connection with the corona pandemic the so called Omstartskommis-
sionen (Restart Commission) has published a report investigating what 
needs to be done to restart the Swedish economy after the covid-19 pan-
demic.53 The report includes some remarks about the need for a tax reform. 

 
48 ESO 2020:7 p. 47ff. 
49 ESO 2020:7 p. 48. 
50 ESO 2020:7 p. 140ff. 
51 ESO 2020:7 p. 75ff. 
52 ESO 2020:7 p. 78ff. 
53 Eklund, Klas (red) Idéer för ett starkare Sverige. Omstartskommissionen (Ekelinds 
förlag 2020). 
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In general, the same general principles as in other statements are laid out in 
this report.54  

The ESO report is more detailed in the proposal. Firstly, a need to de-
crease the income tax of both individuals and corporations has been identi-
fied. This is very interesting due to the fact that the corporate tax rate has 
already been subject to a substantial decrease, down to 20.6 per cent on net 
profit. When the flat tax rate for corporations was introduced in 1991 it 
was at 30 per cent. 

The ESO report does not suggest any explicit tax rate for corporate in-
come tax, but it can be argued that Sweden should end up somewhere in 
the middle of the overall European standard.55 At the moment, a corporate 
tax rate of about 15 per cent should therefore be aimed for. 

The proposal is to finance the lowering of the income tax burden by in-
troducing (or actually reintroducing) a progressive property tax and increas-
ing indirect taxes such as VAT and other special duties.56 This would be 
combined with a lowering of the tax burden for individuals by lowering 
marginal tax rates and increasing general allowances and reforming the 
work-allowance deduction.57  

7. Final Remarks 
I have given a brief overview of the Swedish Dual Tax System and its func-
tionality to preserve the Swedish welfare system. It should be clarified that 
the Swedish welfare system – the so-called folkhemmet (a direct translation 
– “the home of ordinary people” - meaning the welfare state) – was actually 
created during the old non-dual tax system. 

In my opinion, a tax system could, in all likelihood, be formed in many 
different ways, and still be the base for a welfare state funded by the state. 
The important thing is to put a rather high tax burden on the citizens. It is 
only in that way that enough funds are transferred from the citizens to the 

 
54 Eklund, Klas (red) Idéer för ett starkare Sverige. Omstartskommissionen (Ekelinds 
förlag 2020) p.  225ff. 
55 ESO 2020:7 p. 168f. 
56 ESO 2020:7 p. 12ff. 
57 ESO 2020:7 p. 75ff 
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state, to make it possible for the state to provide “free” schools, “free” 
healthcare and so on. It’s a question of redistributing funds. 

I presume that the basic feature for a tax system to be effective as a money 
collector is to use a very wide tax base. If the tax base is wide, it will be 
hard to circumvent. At the same time, if the tax base is concentrated to non-
movable income types, it will also be harder to avoid tax by, for example, 
moving abroad. Another way is to tax individuals that are not that movable. 

All this leads to the conclusion that property, consumption and just or-
dinary citizens (not the very rich) should be subject to the highest taxes, if 
the aim of the state is to maximize tax revenues. At the same time the tax 
level can be hold back by taxing high number of different tax basis, and by 
that not hit each individual in a certain hard way. A very interesting aspect 
in connection with this is that this is also what is being proposed in almost 
every independent proposal for a new reformed tax system in Sweden. 
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1. Introduction 
This chapter deals with taxpayer rights. My first professional contact with 
taxpayer rights came rather late in my career, in 2015, when I was asked to 
co-write the national report for Sweden for the International Fiscal Associ-
ation’s (IFA) Congress in 2016 together with Professor Börje Leidhammar. 
We were recommended by the general reporters to read the book “Towards 
Greater Fairness in Taxation – A Model Taxpayer Charter” by Cadesky, 
Hayes and Russel.1 This book, and the questionnaire to the national report, 
was my path into taxpayer rights.  

Taxpayer rights caught my interest. I became a national reporter for the 
IBFD2 Observatory on the Protection of Taxpayers’ Rights (OPTR)3 for 
2017, 2018 and 2019, and have written papers and spoken at conferences 
on taxpayer rights. In my view, taxpayer rights are all about legal certainty. 
After listening to a South Korean Judge at a conference in Minneapolis 
(USA), who spoke about the Korean Taxpayers’ Bill of Rights Charter, I 
was convinced that Koreans shared this view.  

An exchange with the Korean Tax Society in 2019 changed my perspec-
tive on taxpayer rights. The perspective may well include not paying too 
high taxes. Provided that taxpayer rights include the right not to pay exces-
sive taxes, there are more stakeholders on taxpayer rights than just organi-
zations working for the protection of the legal certainty of taxpayers.  

This chapter aims to discuss concepts of taxpayer rights and taxpayer 
rights organizations. I include parts of the perspective given by Professor 
Choi, Wonseok during the Swedish-Korean Tax Conference, which gave me 
new comparative insights. The chapter ends with some concluding remarks. 

2. Concepts of Taxpayer Rights 
There is no general definition of taxpayer rights. The OPTR discusses them 
in terms of the human rights of taxpayers. The OPTR states that the current 

 
1 Michael Cadesky, Ian Hayes and David Russel, Towards Greater Fairness in Tax-
ation – A Model Taxpayer Charter, 2013, AOTCA, CFE, STEP.  
2 International Bureau of Fiscal Documentation. 
3 https://www.ibfd.org/Academic/Observatory-Protection-Taxpayers-Rights. (Ac-
cessed 15 June 2020). 
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growth of the investigative powers of tax administrations aimed at tackling 
tax avoidance, tax evasion and aggressive tax planning, necessitates a bal-
ance with the provision of timely and effective protection to taxpayer 
rights.4 It is, according to the OPTR, possible to establish principles, mini-
mum standards and best practices that ensure the enjoyment of those tax-
payer rights within the scope of human rights.5  

Since the OPTR is an observatory, it does not have its own charter of 
taxpayer rights. However, it has identified different aspects of taxpayer 
rights that it evaluates each year. These include the identification of taxpay-
ers, tax assessments, confidentiality issues, normal audits, more intensive 
audits, reviews and appeals, criminal and administrative sanctions, the en-
forcement of taxes, cross-border situations, legislation, revenue practices 
and guidelines, and the institutional framework for taxpayer rights.6 All 
these rights relate to legal certainty in a broad sense, and not the design of 
tax systems or tax rates.  

The above-mentioned book “Towards Greater Fairness in Taxation – A 
Model Taxpayer Charter”7 is a collaboration between the AOCTA (the 
Asian Oceania Tax Consultants Association), the CFE (Confédération 
Fiscale Européenne) and STEP (the Society of Trust and Estate Practition-
ers) resulted in the Model Taxpayer Charter. The Model Taxpayer Charter 
is derived from a survey of 37 countries. Each charter provision enjoys the 
support of at least one country.8  

In the Model Taxpayer Charter there are general provisions including 
ones providing that a taxpayer shall be presumed to be honest and truthful 

 
4 Observatory on the protection of taxpayer rights, https://www.ibfd.org/Aca-
demic/Observatory-Protection-Taxpayers-Rights, downloaded on 16-06-2020.  
5 Ibid.  
6 Observatory on the Protection of Taxpayer Rights, The IBFD Yearbook on Tax-
payer Rights 2019, 3, 
 https://www.ibfd.org/sites/ibfd.org/files/content/pdf/2019%20IBFD%20Year-
book%20on%20Taxpayers%27%20Rights%20%28final%29.pdf. 
7 Michael Cadesky, Ian Hayes and David Russel, Towards Greater Fairness in Tax-
ation – A Model Taxpayer Charter, 2013, AOTCA, CFE, STEP. 
8 Ibid, 29. 
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unless there is evidence to the contrary and that a taxpayer shall be respon-
sible to pay only the amount of tax that is required by the law.9 The more 
specific provisions involve the filing of tax and information returns, the as-
sessment process, the audit process, the appeals process, service standards, 
rulings and interpretations, confidentiality, drafting standards for tax legis-
lation, the retroactivity of legislation, interest and penalties, voluntary dis-
closure, legislative process and consultation, matters concerning tax advi-
sors, breach of charter rights, clarity of tax avoidance and dishonesty, and 
certain special European Union provisions.10 The Model Taxpayer Charter 
does not only include taxpayer rights but also taxpayer responsibilities. 
Thus, the Charter is more of a code of conduct for taxpayers and tax ad-
ministrations than a bill of rights. Just like the OPTR taxpayers’ rights, the 
Model Taxpayer Charter does not include tax design or tax rates.  

Professor Choi, Wonseok’s speech at the Swedish-Korean tax conference, 
focused more on substantive law than procedural rights, and dealt with tax-
payers’ organizations. Since there is no given definition of taxpayer rights, 
the right not to pay high taxes may well be considered to be a taxpayer 
right. For example, in Sweden, where the highest progressive income tax 
rate was 87 per cent in the late 1970s, the Swedish Taxpayers’ Association11 
campaigned “to keep half one’s income”. The campaign may have influ-
enced the tax reform of 1990 (1991?), where the tax base was broadened 
and the progressive tax rates were lowered.  

In the legal context, taxes relate to the human right of property. Article 
1 of Protocol no. 1 of the European Convention of Human Rights (ECHR) 
recognizes that a State is entitled “to enforce such laws as it deems necessary 
[…] to secure the payment of taxes or other contributions”.12 In the Euro-
pean Court on Human Rights case N.K.M. v Hungary13, the applicant, who 
was a civil servant, had a 98 per cent tax imposed on part of her severance 

 
9 Ibid, 39.  
10 Ibid, 22-25.  
11 SW: Skattebetalarnas förening, https://skattebetalarna.se/. 
12 See the European Court of Human Rights, Taxation and the Convention on Hu-
man Rights, https://www.echr.coe.int/Documents/FS_Taxation_ENG.pdf (down-
loaded 16-06-2020). 
13 ECHR N.K.M. v Hungary (no. 66529/11) 14 May 2013. 
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pay. The court held that there had been a violation of Article 1 of the ECHR. 
In spite of the wide discretion that the authorities enjoy in matters of taxa-
tion, the means employed had been disproportionate to the legitimate aim 
pursued of protecting the public purse against excessive severance pay-
ments. The legal protection against high taxes in the ECHR only covers 
extreme cases. 

The fact that there is no protection in human rights against high taxes in 
general does not mean that there is not a need for such a protection as a 
taxpayer right. This is indeed the case with all taxpayer rights. They supple-
ment human rights where the rights of the taxpayers have not been suffi-
ciently taken into consideration.  

Balancing public and private interests with regard to tax design and tax 
rates, should, in my opinion, be included as taxpayer rights when they relate 
to legal certainty, more specifically to the principle of proportionality. In 
this regard, it would be sound to include substantive tax law in, for exam-
ple, the annual surveys of the OPTR. In addition, the design of tax laws and 
tax rates are political and not legal issues.  

As mentioned above, Korea has a Taxpayers’ Bill of Rights Charter. Ac-
cording to the Charter, a presumption that a taxpayer acts in good faith and 
that the return submitted by the taxpayer is true applies. Furthermore, the 
Charter limits the tax officer’s investigatory discretion only to investigations 
necessary to impose appropriate and fair taxation, provides the right to le-
gal assistance, and prohibits the tax authorities from duplicative investiga-
tions.14  

In Sweden, there is no taxpayer rights charter. This is most probably due 
to cultural reasons, since Swedish citizens are traditionally loyal to their 
public authorities. I would say that the relationship between the state and 
the individual boils down to, at least previously but to some extent still, the 
state taking care of the individual rather than there being tension between 
the state and the individual, and the individual needing protection against 
the state. This stems from a 40-year social democrat governance between 

 
14 See Kim & Chang, Tax Controversy in South Korea, https://www.lexology.com/li-
brary/detail.aspx?g=f8a13eb6-6289-4b50-b8ed-0191c4ba8c60, downloaded 16-
06-2020. 
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1936 and 1976. In Sweden, there is, unlike in most European countries, no 
constitutional court. The ordinary courts rarely apply the bill of rights in 
the Constitution. This does not mean that a taxpayer rights charter would 
not be useful in the multicultural Sweden of today, with a more diverse po-
litical landscape.  

3. Organizations for Taxpayer Rights 
Neither the UN nor the OECD has drafted a taxpayer rights charter. So far, 
at the international level, the initiatives for an international taxpayer rights 
charter are academic and political, where the OPTR is an active player. 

The World Taxpayers Associations (WTA) organizes the national tax-
payers associations. The taxpayer movement has grown out of the desire of 
citizens to protect themselves from the increasing tax claims of the state. 
Thus, the WTA works towards a society with lower taxes and more indi-
vidual freedom. It also wishes to stimulate efficiency and economy in the 
public sector. The WTA supports legislation to limit tax burdens, prevent 
unjust harassment by tax collectors, and provide clear information about 
government taxation and expenditure.15 

The Swedish member of the WTA is the Swedish Taxpayers’ Associa-
tion.16 This organization promotes lower taxes and less waste of tax reve-
nue. The Swedish Taxpayers’ Association is, however, not the only stake-
holder in Sweden working for lower taxes. At the national level, the Con-
federation of Swedish Enterprise (Svenskt Näringsliv), the CFSE,17 is more 
visible in the public debate. The CFSE is a business federation and represents 
49 member organizations and 60 000 member companies with over 1.6 mil-
lion employees. In the field of tax law, the CFSE works for more competitive 
indirect taxes and lower tax on labour, businesses and business ownership, 
but it also works for taxpayers’ legal certainty. Also Företagarna, the busi-
ness federation for small companies, demands lower taxes on business and 
labour income. In Korea, there are several taxpayer organizations.  

 
15 World Taxpayers Organization (WTA), Mission Statement, http://worldtaxpay-
ers.org/about-us/mission-statement/, downloaded 16-06-2020. 
16 https://skattebetalarna.se/, downloaded 16-06-2020. 
17 https://www.svensktnaringsliv.se/, downloaded 16-06-2020. 
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4. Concluding Remarks 
In this paper, the perspective concerning taxpayer rights has been widened, 
taking a broad approach on taxpayer rights. Taxpayer rights depart from 
legal certainty guarantees. Such guarantees are important not only for the 
taxpayers, but also for the state to build trust in the tax administration. 
While there is no international legal framework for taxpayer rights, apart 
from the guarantees in the ECHR, there are many examples of taxpayer 
rights charters over the world. Korea provides one such example. 

Tax rates and tax system design are not generally part of taxpayer rights. 
Instead, they are of important political interest. The principle of propor-
tionality has, however, the potential to limit excessive tax rates. As such, 
tax rates and tax design may be protected interests in the framework of 
taxpayer rights.  

The organizations protecting the rights of the taxpayers may be divided 
into those that work primarily for the lowering of taxes, and those that 
work more for and within a legal framework safeguarding taxpayers’ rights.  
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1. Introduction 

Recent Global and Korean Economic Trends  
The recent global economic uncertainty has caused a widespread fear of 
recession. The US-China trade war, Brexit, and the conflicts between the US 
and the EU over tariffs are at the heart of this uncertainty. Of these, the 
biggest influence on the Korean economy is the US-China trade war. Addi-
tional factors that have negative effects on the Korean economy include 
Japan's recent economic retaliation and Korea’s recent diplomatic problems 
with China. Due to this, Korea's economic growth rate in 2019 was two per 
cent, the lowest since 2008. To tackle this economic hardship, most Korean 
companies want lower corporate tax rates. 

Corporate Tax Rate Status 
Recently, many countries, including the United States, France, and Japan, 
have been cutting corporate tax rates. Sweden also cut its tax rate in 2019 
from 22 to 21.4 per cent and is planning to lower it to 20.6 by 2021. Korea 
also cut tax rates in 2009 from 25 to 22 per cent in response to the 2008 
global financial crisis. However, the rate was raised in 2018 back to 25 per  
cent after the economy had recovered. Some say that the situation in Korea 
is going against the global trend of lowering corporate tax rates. 
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2. Pros and Cons 

Advantages  
The gist of the proponents' argument is increased investment and capital 
inflows. They argue that if the corporate tax rates are lowered, companies 
will be able to allocate more money to investment. It may also promote the 
inflow of capital from the international capital market, and as a result, the 
economy will grow, they argue. 

The Opposite View 
On the other hand, opponents insist that tax rate cuts are unlikely to lead 
to increased investment amid uncertain economic prospects. They say that 
investment comes from a combination of factors such as regulation, market 
demand, and technological development, not necessarily from lower corpo-
rate tax rates. It is more reasonable, they say, to deduct tax where compa-
nies increase investment and employment. 

Professor Abhijit Banerjee from MIT, who was awarded the Nobel Me-
morial Prize in Economic Sciences in 2019, says companies will not spend 
extra money on investments until there is a real demand from consumers, 
and corporate tax rates do not greatly influence investment decisions.  

3. The Correlation Between Corporate Tax Rates and Economic 
Indicators  

The question is whether the lowering of corporate tax rates really contrib-
utes to the growth of the economy? To answer this question, we will exam-
ine the correlation between corporate tax rates and various economic indi-
cators. 

Domestic Investment 
The first is the relationship between the corporate tax rate and domestic 
investment. Many studies have been conducted on the correlation between 
the two, but it is difficult to claim that any consensus has been reached. 
Quite a few studies have shown that corporate tax rates have a negative 
impact on investment, and about the same number of  studies have shown 
that they have little or no impact.  
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The Inflow of Foreign Capital 
The second is the relationship between corporate tax rates and the inflow 
of foreign capital. Research on this matter has reached mixed results, just 
like with domestic investment. On the other hand, many surveys indicate 
that taxation is not an important factor in direct investment decisions. Ac-
cording to a KPMG(1996) survey, tax was ranked 12th among the various 
investment decision factors in terms of priorities, far behind the size of the 
domestic market, financial stability and the quality of labour. That is, even 
if tax affects investment from overseas, it is not one of the key factors. 

The Rate of Economic Growth  
As with the two previous indicators, research on the relationship between 
lowering corporate tax rates and the rate of economic growth also show 
conflicting results. 

So, what do these conflicting results actually mean? It is important to 
note that each study was conducted in a different economy at a different 
time. Since each country was in a different situation, it was impossible to 
reach a consensus. This is a very important point. When we consider cutting 
corporate tax rates, we have to take the characteristics of each economy 
into account before setting the direction of the policy. 

4. The Need to Cut Corporate Tax Rates in Korea 

Export-Dependent Industrial Structure 
The first thing to consider is Korea’s export-dependent industrial structure. 
According to the WTO report from the second quarter of 2019, Korea is 
the world's sixth-largest exporter. It is fantastic that Korea has managed to 
become a major exporter in such a short period of time, but the problem is 
that the Korean economy is now heavily dependent on exports. The graph 
below shows each country's dependence on exports and Korea is in third 
place globally. Because of this, the economy suffers immediately if exports 
slow down. In other words, the Korean economy is more affected by exter-
nal factors such as exports than by domestic factors such as the corporate 
tax rate. Considering these characteristics of the Korean economy, will 
simply cutting the corporate tax rate revive the economy in this country? I 
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do not believe that companies in Korea will invest even if they have extra 
money in the global economic slowdown. 

Similar Cases in the Past 
In fact, the Korean government lowered its corporate tax rate in 2009. The 
global economic downturn after the 2008 financial crisis was making Ko-
rean companies struggle and the government cut the corporate tax rate to 
help them cope with the situation. The government expected a trickledown 
effect by lowering the corporate tax rate. 

The result was explosive. Not as regards investments but rather as con-
cerns corporate in-house reserves. The graph below shows the changes in 
the in-house reserves of the top ten companies in Korea. In seven years, in-
house reserves increased more than 30 times from $17 billion to $515 bil-
lion. However, the increase in investment during the same period was less 
than dramatic. Investment grew by only $19.5 billion over the four years 
between 2009 and 2012. That is about $8.5 billion less than the $28 billion 
increase in investment in the previous four years (2005-2008). 

These results can be interpreted to mean that the tax cuts resulting from 
a lower corporate tax rate are stacked on top of each other instead of lead-
ing to investment or employment. Many experts agree that the effect of low-
ering the corporate tax rate has not been significant. 
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1. Conclusions 
The goal of lowering corporate tax rates is to stimulate investment and 
boost economic growth. However, as regards Korea’s economy, which relies 
heavily on exports, a cut in the corporate tax rate is unlikely to lead directly 
to investment, particularly at a time when the global economy is slowing 
down. Also, the most important requirement for the inflow of foreign cap-
ital is the business environment in which pre-tax profits can be secured, not 
the corporate tax rate. Tax may affect the inflow of capital if other condi-
tions are similar, but if not, tax is not an important factor for the inflow of 
capital. 

To boost investment, creating a favourable environment by increasing 
tax deductions for investments or easing regulations is the key. These efforts 
should be the primary focus, and a corporate tax rate cut should come next.  
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1. Introduction  
In my seventh semester on the Law Programme at Örebro University, I stud-
ied an advanced course on corporate taxation. While studying the advanced 
course on corporate taxation, I was given the opportunity to participate in 
a tax conference organized by Örebro University. There was a variety of 
subjects available and the subject that caught my attention was corporate 
tax cuts which was also the subject I was given the chance to prepare and 
present. The starting point of my contribution to the tax conference was in 
the preparatory works regarding the limitation on interest deductions which 
also included the reasoning behind the latest corporate tax cut in Sweden. 
The following paper contains my approach to the subject and what was 
discussed in relation to my presentation. 

2. Background 
Corporate tax is the state income tax that legal persons pay on their taxable 
income. The income that is booked as revenue and the costs that are de-
ductible ultimately affect the taxable income. At a first glance, the taxable 
income for legal persons may look like a simple procedure of the addition 
of revenue and subtraction of deductible costs. The equation is, however, 
more complex due to the definition of the term income in (1999:1229) 
Inkomstskattelagen, the Income Tax Act1, and how much a legal person 
may deduct according to Section 1 Chapter 16 ITA.2 The corporate tax that 
legal persons pay contributes to the public finances3 while the corporate tax 
that is paid decreases the profit of the owners of the legal person since the 
amount that could be transferred to the unrestricted equity of the company. 

 
1 Lag (1999:1229) Inkomstskattelag, the Swedish Income Tax Act [abbreviation 
ITA].  
2 Deductions regarding for example depreciation may vary between countries which 
may be used in international tax planning, but the question of deductibles are not 
included in this paper. 
3 Rabe, Gunnar, Skattelagstiftning 19.2, Nordstedts Juridik AB 2019 p. 1092 shows 
statistics according to prop./Government Bill 2018/19:1 which indicate that the cor-
porate tax income for Sweden was SEK 143.2 billion. 
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Corporate tax is central in this work which focuses on two perspectives, 
among others4, of corporate tax. One perspective is that states wish to tax 
legal persons causing tax competition between states.5 The other perspective 
is that owners of legal persons have an interest in decreasing the taxable 
income which may lead to tax planning by transferring business to states 
with lower corporate tax rates.6 

In 2002, the question regarding international tax competition through 
lowered corporate taxes was discussed in a state inquiry where it was found 
that industrial countries were lowering their corporate tax rates.7 The de-
velopment with a lowering of corporate tax rates has persisted.8 According 
to Section 65 Chapter 10 ITA, the state corporate tax rate for legal persons 
is 21.4 per cent9 and for the income year of 2007, the corporate tax rate 
was 28 per cent in Sweden.10 The rationale behind tax competition is that 
states strive to attract capital or that companies from a certain state shall 
have a certain competitive advantage.11 Low corporate tax rates have from 

 
4 Other perspectives may be economic perspectives such as the effect of corporate 
tax on employment and corporate investments which is evident from prop- (Gov-
ernment Bill) 2017/18/245 Nya skatteregler för företagssektorn p. 67. 
5 Lohela, Merja, Att motverka skadlig skattekonkurrens på ett effektivare sätt, 
SvSKT 2014:10 Page 747. 
6 For example, Lag (2005:551) Aktiebolagslag 3:3, the Swedish Companies Act, 
with provisions on the profit requirement of limited liability companies and on tax 
planning. Lodin Sven Olof among others, Inkomstskatt Del 2 (17e upplagan), Stu-
dentlitteratur Lund 2019. 
7 SOU 2002:47, skatteharmonisering eller skattekonkurrens? Page 125. 
8 SOU 2014:40 Neutral bolagsskatt – för ökad effektivitet och stabilitet, page 72. 
9 The latest corporate tax cut in Sweden has been introduced in such a way that the 
decrease will be gradual. By 2021 the corporate tax will be 20.6 per cent. 
10https://www.skatteverket.se/privat/skatter/beloppochprocent/tidiga-
rear/2007.4.7459477810df5bccdd4800032404.html#h-Statliginkom-
stskattjuridiskapersoner visited 05-04-2020. 
11 Ståhl, Kristina (among others), EU skatterätt (upplaga 3), Iustus förlag Uppsala 
2011, page 326. 
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an early stage been included in tax competition, and the ongoing lowering 
of corporate tax rates has been described as a race to the bottom.12 

One result of the different corporate tax rates between states is so-called 
tax planning in multinational companies. One way of performing tax plan-
ning has been to place interest income on loans issued within a multina-
tional company in countries with a low corporate tax rate and the costs of 
these loans in countries where the corporate tax rate is higher since interest 
is a deductible cost.13 The process with the interest has been called an “in-
terest cartwheel” in Sweden.14 This type of tax planning with interest rates 
was a reason why Sweden introduced limitations on the deductibility of in-
terest.15  

The OECD, where the EU is a member, has through BEPS (Base Erosion 
and Profit Shifting) developed some action points to prevent erosion of the 
tax bases and the shifting of profits. The erosion of the tax base and profit 
shifting entail that a country is losing taxable income from companies due 
to the companies’ tax planning.16 Measures within BEPS involve, transfer 
pricing, fixed operating locations, CFC regulation and limitations on inter-
est deductions. The limitation on interest deduction can be found in Action 
Plan 4. The reason behind the introduction of the BEPS project is that the 
part of the tax base that involves corporate tax from multinational compa-
nies is movable which makes it difficult for individual countries to take ac-
tion against tax base erosion.17 

 
12 Persson, Mats, SIEPS 2003:6 Skatterna – Konkurrens eller harmonisering? P. 5 & 
8.  
13 Lodin, Sven Olof (among others), Inkomstsskatt Del 2 (17e upplagan), Student-
litteratur Lund 2019, page 369. 
14 SOU 2014:40, Neutral bolagsskatt – för ökad effektivitet och stabilitet, page 130. 
15 Melz, Peter, Nilsson Peter & Norrman Erik, Bolagsskattereformen 2019 – ränte-
avdragsbegränsingar, skattenytt 2018 page 471.  
16 Prop (Government Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
61.  
17 Prop (Government Bill) 2019/20:13 Genomförande av regler i EU:s direktiv mot 
skatteundandraganden för att neutralisera effekterna av hybrida missmatchningar, 
page 19. 
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The fight against tax planning is conducted through BEPS and also 
through the EU with the introduction of a limitation on interest deductions 
through directives. The European Commission has the competence to chal-
lange tax legislation through Article 107 TFEU which regulates state aid. 
Furthermore, the trend of decreases in corporate tax rates still exists. The 
fact that there are state aid cases concerning tax legislation and the trend of 
lowered corporate tax rates indicates that there is tax competition between 
states. 

Within the EU, efforts to combat harmful tax competition have also been 
made since 1997, including the introduction of a code of conduct in relation 
to corporate tax.18 The reason behind the latest decrease in the Swedish cor-
porate tax rate was that the tax system should contribute in such a way that 
profits are reported and taxed in Sweden through a corporate tax rate that 
is comparatively low.19 The lowering of the corporate tax rate was intro-
duced together with the new legislation on limitations on interest deduc-
tions. The reason behind the decrease in the corporate tax rate can be linked 
to arguments that have to do with tax competition. Both tax planning and 
tax competition are perceived as problematic areas with a common denom-
inator in corporate tax. With a common denominator in corporate tax, it is 
possible to problematise how the relationship within the legal system be-
tween corporate tax, tax planning and tax competition is structured. 

3. Research Questions 
The purpose of this paper is to analyse how corporate tax rate cuts relate 
to rules that are intended to combat tax planning and tax competition be-
tween states within the law. The aim is to put the three elements in relation 
to each other and describe how they relate and affect each other.20  

 
18 Prop (Government Bill) 2019/20:13 Genomförande av regler i EU:s direktiv mot 
skatteundandraganden för att neutralisera effekterna av hybrida missmatchningar, 
page 22. 
19 Prop (Government Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
82. 
20 Peczenik Alexander SVJT 2005, Juridikens allmänna läror, where the author dis-
cusses Savigny and the goal for the jurisprudence to study the law systematically.  
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In order to achieve the purpose and the aim of the paper, the new rules 
for limitations on interest deductions that where introduced in Sweden to 
achieve the goal of Council Directive (EU) 2016/1164 of 12 July 2016 laying 
down rules against tax avoidance practices that directly affect the function-
ing of the internal market will be analysed. The rules that will be analysed 
are rules regarding limitations on interest deductions as well as hybrid mis-
matches relating to interest.  

Analysing de lege lata as regards limitations on interest deductions and 
hybrid mismatches gives a good overview of rules that are intended to com-
bat tax planning, which in turn gives a good understanding about the un-
derlying rationale of tax planning. The case of Apple v the Commission will 
be analysed with regard to tax competition since it has elements important 
to this paper, namely tax planning, tax competition and low corporate tax 
which are important for a systematic analysis. The research question is: 

 

• How do corporate tax, tax planning and tax competition relate to 
each other within the law? 

4. Method and Material 

General  
This paper will use the legal dogmatic method in order to answer the re-
search question. The key part of the legal dogmatic method is to describe 
de lege lata by using the legal sources. The legal dogmatic method consists 
of both laying out de lege lata and to systematise de lege lata by, for exam-
ple, describing connections based on de lege lata.21 The starting point in this 
paper is the legal argumentation within a Swedish legal source, namely a 
preparatory work, which opens up for an analysis targeted in the systema-
tisation of the three legal questions. The aim is to further explain and sys-
tematise the three legal areas in the research question in relation to each 
other. 

 

21 Sandgren Claes, Rättsvetenskap för uppsatsförfattare: ämne, material, metod och 
argumentation, 4th editionn Norstedts Juridik 2018, page 49.   
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The material used in this paper is a reflection of the chosen method. To 
be able to claim de lege lata, the legal arguments must be taken from the 
established sources of law. This paper analyses national Swedish tax law as 
well as EU law which affects the choice of material. The source of law within 
Sweden is primarily legislation, preparatory works22, case law and doctrine. 
While EU sources consist of primary sources of law, secondary sources of 
law, case law from the EU Courts. 

In Swedish tax law, the principle of legality is strong which entails that 
legislation is key in order to claim de lege lata. The aim of tax legislation is 
that it shall be clear and easily understood. The demands on a legislative 
text are important since it is not sufficient that the meaning of the law is 
evident in other sources of law such as the preparatory works. The prepar-
atory works contain the underlying intentions and reasoning and are helpful 
for the interpretation of legislation. Case law from the Supreme Adminis-
trative Court is important for the interpretation of the law.23 In Sweden, 
there is no stare decisis but case law is generally followed for reasons of 
legal certainty.24 Legal doctrine does not have the same status as the other 
sources of law. The effect of legal doctrines on the interpretation of the law 
made by the courts is dependent on the strength of the arguments in the 
doctrine.25 

Primary sources of EU law are the treaties such as the TEU and the TFEU. 
The secondary sources of EU law are regulations, directives and decisions 
from the Commission. According to Article 288 TFEU, regulations are di-
rectly applicable in each Member State, directives are binding to the goals 
they set out to achieve, decisions are binding upon the parties. Case law 
from the Court of Justice of the European Union is formally only binding 

 
22 Preparatory works in this paper is primarily “propositioner” with the abbrevia-
tion “prop.” And “statens offentliga utredningar with the abbreviation “SOU”. 
23 Lodin, Sven Olof (among others), Inkomstsskatt Del 2 (17e upplagan9, Student-
litteratur Lund 2019, page 620–628. 
24 Lehrberg, Bert, Praktisk Juridisk Metod (8e upplagan), Författaren & Iusté AB 
Uppsala 2015, page 172 & 174. 
25 Lodin, Sven Olof (among others), Inkomstsskatt Del 2 (17e upplagan), Student-
litteratur Lund 2019, page 632. 
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The material used in this paper is a reflection of the chosen method. To 
be able to claim de lege lata, the legal arguments must be taken from the 
established sources of law. This paper analyses national Swedish tax law as 
well as EU law which affects the choice of material. The source of law within 
Sweden is primarily legislation, preparatory works22, case law and doctrine. 
While EU sources consist of primary sources of law, secondary sources of 
law, case law from the EU Courts. 

In Swedish tax law, the principle of legality is strong which entails that 
legislation is key in order to claim de lege lata. The aim of tax legislation is 
that it shall be clear and easily understood. The demands on a legislative 
text are important since it is not sufficient that the meaning of the law is 
evident in other sources of law such as the preparatory works. The prepar-
atory works contain the underlying intentions and reasoning and are helpful 
for the interpretation of legislation. Case law from the Supreme Adminis-
trative Court is important for the interpretation of the law.23 In Sweden, 
there is no stare decisis but case law is generally followed for reasons of 
legal certainty.24 Legal doctrine does not have the same status as the other 
sources of law. The effect of legal doctrines on the interpretation of the law 
made by the courts is dependent on the strength of the arguments in the 
doctrine.25 
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22 Preparatory works in this paper is primarily “propositioner” with the abbrevia-
tion “prop.” And “statens offentliga utredningar with the abbreviation “SOU”. 
23 Lodin, Sven Olof (among others), Inkomstsskatt Del 2 (17e upplagan9, Student-
litteratur Lund 2019, page 620–628. 
24 Lehrberg, Bert, Praktisk Juridisk Metod (8e upplagan), Författaren & Iusté AB 
Uppsala 2015, page 172 & 174. 
25 Lodin, Sven Olof (among others), Inkomstsskatt Del 2 (17e upplagan), Student-
litteratur Lund 2019, page 632. 
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in the case at hand, but in reality, there is a strong tendency to follow prec-
edence.26 There is soft law within EU law such as Commission white papers 
and guides which are non-binding documents. EU soft law has a normative 
effect in practice.27 

The systematic effect of EU law on Swedish law is an important question 
to clarify. The relationship between EU law and national law is guided by 
the principle of conferral in Article 4 TEU. The supremacy of EU law devel-
oped in the jurisprudence implies that EU law takes precedence over Mem-
ber State law when the Member State law does not comply with EU law.28 
Tax law is not a competence of the EU through the treaties which is an 
important distinction for this paper which revolves around both EU law and 
national tax law. Within the area of taxation in EU law, there is still a re-
quirement of unanimity between the Member States in order to adopt EU 
legislation with regard to taxation.29 EU directives which are binding con-
cerning the goals they set out to achieve are important in this paper since 
Swedish legislation has been developed in order to conform with EU law.  

Language  
One issue that needs to be addressed is the use of the Swedish language in 
the Swedish sources of law. The reference to these sources will be made in 
the original language in footnotes while information and discussions con-
cerning these sources will be made in English. In relation to Swedish law, 
the translation of specific aspects will be made. For example, one key term 
in Swedish is “väsentlig” which will be translated into “substantial”.   

Outline 
One of the underlying goals of the legal dogmatic method is to describe 
connections between different laws and rules. The main focus here is the 

 
26 Bernitz, Ulf, Finna Rätt – Juristens källmaterial och arbetsmetoder, 12th edition, 
Nordstedts Juridik AB Stockholm 2012, page 69.   
27 Korling & Zamboni (red), Juridisk metodlära, Studentlitteratur AB Lund 2013, 
page 127–128.   
28 C-26/62, Van gend en Loos, 5th February 1963 & C-6/64, Costa mot ENEL, 
15th July 1964. 
29 C-338/01, the Commission v. Council of the European Union, 29th April 2004. 
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systematic analysis of the three elements described in the introduction, 
namely rules developed to combat tax planning, tax competition and the 
lowering of corporate tax rates. In order to make this analysis, the structure 
of the paper will be the following. Section one will discuss the Swedish rules 
relating to an historic widespread form of tax planning, namely interest de-
ductions. Section two will be limited to limitations on interest deductions 
and hybrid mismatches. The third section will analyse tax competition as a 
result of tax planning. Section four will conclude.  

5. Tax Planning 
The term tax planning is not clearly defined which poses a problem since 
the delimitation in relation to the term tax avoidance is not clear. Through 
Lag (1995:575) mot skatteflykt, the Tax Avoidance Act30 tax avoidance is 
regulated in such a way that the correct tax may be collected in, for exam-
ple, situations where a transaction goes against the purpose of the tax leg-
islation. Furthermore, tax avoidance may also constitute outright criminal 
behaviour such as not accounting for the right taxes which is a crime ac-
cording to Section 2 Skattebrottslag (1971:69), the Tax Offences Act.31 The 
term tax planning may be tricky to handle since it is not certain when the 
transactions in question become tax avoidance which itself is discussed by 
scholars to be a problem in relation to the principle of legality.32 

Tax planning that remains within what the law allows, for example, the 
use of Chapter 35 ITA or Chapter 30 ITA33, is not “illegal” or a problem in 
the sense of tax base erosion. Nor are provisions, Swedish or international, 
a problem in the sense of tax base erosion or profit shifting. What states 
perceive as a problem is what is called aggressive tax planning which does 

 
30 Lag (1995:575) mot skatteflykt, the Tax Avoidance Act. 
31 Skattebrottslag (1971:69), the Tax Offences Act 
32 Lodin, Sven Olof (among others), Inkomstsskatt Del 2 (17e upplagan9, Student-
litteratur Lund 2019, page 655. 
33 In Sweden, these are methods that can be used in order to balance out profits 
within a Group (Chapter 35 ITA), or balance out profits between years (Chapter 30 
ITA). 
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not strictly fall under tax avoidance legislation but certainly involves a grey 
area.34 

One example of aggressive tax planning, is, as mentioned above, the use 
of interest in multinational groups. New rules on limitations on interest de-
ductions was introduced because of Title 6 in Council Directive (EU) 
2016/1164 of 12 July 2016 laying down rules against tax avoidance prac-
tices that directly affect the functioning of the internal market, and because 
of Action 4 in the BEPS Programme. Both of these forms of international 
cooperation were introduced as an answer to instances of tax planning that 
states considered damaging. A review of de lege lata in relation to the rules 
on limitations on interest deductions gives a good overview of rules that are 
intended to stop tax planning that leads to tax base erosion in states.  

6. General Rule of Limitations on Interest Deductions 
The main rule according to Section 1 Chapter 16 ITA is that interest costs 
are deductible but limitations have been introduced in Chapter 24 ITA. The 
definition of an interest fee according to Section 2 Chapter ITA is interest 
and other fees for credit and fees that are comparable to interests. Interest 
income is income that matches the definition of an interest fee according to 
Section 3 Chapter 24 ITA. 

The general rule on limitations on interest deductions concerns negative 
net interest income, and is regulated in Sections 21-29 Chapter 24 ITA. A 
negative net interest income is a situation where a company pays more in-
terest fees than it receives in income from interest. A company may only 
deduct a maximum of 30 per cent of the deduction basis in negative net 
interest income according to Section 24 Chapter 24 ITA. It is the general 
limitations on interest deductions of a maximum of 30 per cent of the de-
duction basis that is described as the general rule of limitations on interest 
deductions. The deduction basis is calculated according to Section 25 Chap-
ter 24 ITA, and have been described as a complicated process.35 In order to 

 
34 https://www.regeringen.se/artiklar/2017/12/krafttag-mot-skattefusk-och-aggres-
siv-skatteplanering/ visited 11-04-2020. This is an article describing how EU Finance 
Ministers discussed measures against aggressive tax planning. 
35 Lodin, Sven Olof (among others), Inkomstsskatt Del 2 (17e upplagan9, Student-
litteratur Lund 2019, page 372. 
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calculate the deduction basis for negative net interest, a full income state-
ment is required where the result from the required posts for the calculation 
is accounted for. The preparatory work for the new legislation contains ta-
bles that can be used to calculate the deduction basis.36  

The general rule on limitations on interest deductions is based on EBITA 
which means that provisions may be included in the calculation. The fact 
that the rule on limitations on interest deductions was created as an EBITA 
rule matches the directive that is the reason for the introduction of the new 
rules.37 It is important to mention that the general rule for limitations on 
interest deductions always admits that deductions up to SEK 5 million can 
be made according to Section 24 Chapter 24 ITA Part 2, this is called the 
simplification rule. 

Net interest only includes interest fees that are deductible according to 
the main rule in Section 1 Chapter 16 ITA. Therefore, you are required to 
take into account the limitations that exist in Chapter 24 ITAL regarding 
limitations on interest deductions that cannot be calculated into a negative 
net interest.38 The rules to keep in mind are Section 9 Chapter 24 ITA that 
regulates the prohibition on deducting interest fees on certain subordinated 
debts which is a rule introduced to increase the neutrality in the choice of 
financing since the right of deduction on certain subordinated debts received 
special treatment in relation to financing with equity.39 Furthermore, limi-
tations on interest deductions for interest fees relating to equity loans cannot 
be calculated into the negative net interest, unless a deduction right exists. 
The right to deduction exists if the equity loan was offered to the public 
market according to Section 11 Chaper 24 ITA. A prohibition on the de-
duction for interest fees in certain cross-border situations as well as a special 
limitation on the right to deduct interest fees on certain debts for companies 

 
36 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
103. 
37 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
93 & 100. 
38 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
100. 
39 Prop. (Governmental Bill) 2016/17:1 Budgetproposition för 2017, page 232. 
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36 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
103. 
37 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
93 & 100. 
38 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
100. 
39 Prop. (Governmental Bill) 2016/17:1 Budgetproposition för 2017, page 232. 
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with a community interest with each other cannot be added to the negative 
net interest.  

7. Other Regulations 
Section 26 Chapter 24 ITA was introduced in order to equalise variations 
between different fiscal years and this entails that a remaining negative in-
terest deduction may be made the following year. This “forwarding” of re-
maining negative deductions may be made for a period of at most 6 years. 
The amount that remains may not be higher than the amount that is calcu-
lated according to Section 25 Chapter 24 ITA. The rule that a maximum of 
30 per cent of the deductible basis is deductible still applies which in prac-
tical terms entails a decrease of the remaining negative net interest.40 When 
a company gains a determining influence over another company, the right 
to deduct the remaining negative net interest in the company where the de-
termining influence changes ends according to Section 27 Chapter 24 ITA. 
The determining influence changes when one of the prerequisites in Års-
redovisningslag (1995:1554)41, Section 4 Chapter 1 Annual Accounts Act is 
fulfilled, which may, for example, be when a company controls more than 
half of the voting rights in another company. 

The fundamental idea of neutrality in corporate taxation is evident in 
Sections 28 and 29 Chapter 24 ITA. Neutrality in corporate taxation means 
that different structures should not give rise to different taxation. The In-
come Tax Act (ITA) should as far as possible make sure that groups are 
taxed as if they had their operation in one company.42 If it is possible for a 
company to give “Group aid” in accordance with Chapter 35 ITA and the 
company books the deduction, that is the deduction for negative net inter-
est, in a tax return that has the same taxation year or would have had the 
same taxation year, and if the accounting record obligation ends, it is pos-
sible for the Group to deduct positive net interest from negative net inter-

 
40 Lodin, Sven Olof (among others), Inkomstskatt Del 2 (17e upplagan), Studentlit-
teratur Lund 2019, page 373. 
41 Årsredovisningslag (1995:1554) [The Annual Accounts Act]. 
42 Lodin, Sven Olof (among others), Inkomstskatt Del 2 (17e upplagan), Studentlit-
teratur Lund 2019, page 399. 
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ests. The requirement is that a negative net interest cannot have been de-
ducted in another way and that the deduction that is e made decreases the 
negative net interest in the company that has the negative net interest. 

8. Directed Limitations on Deductions 
There are rules against directed limitations on deductions which are found 
in Sections 16-20 Chapter 24 ITA and these rules are meant to catch purely 
abusive cases.43 These rules are directed at companies that are associated 
with each other which in turn is defined in Section 16 Chapter 24 ITA Part 
two. The situations where companies are associated with each other is when 
one company holds substantial influence in the other company or if both 
companies have the same management. Substantial influence may be con-
sidered as when one entity has a holding of just below 50 per cent of the 
votes.44 

Section 18 Chapter 24 ITA regulates when interest fees connected to 
debts of associated companies can be deducted. The conditions are that the 
company has the right to the income from the interest as well two require-
ments regarding domicile and one requirement on a minimum taxation of 
10 per cent. The demands regarding residence and minimum taxation are 
not cumulative which entails that it is sufficient for a company to have its 
domicile within the EES. 

Furthermore, Section 18 Chapter 24 ITA (Part 2) regulates that an inter-
est fee cannot be deducted if the debt was created in order to obtain a sub-
stantial tax advantage. The requirements as regards the term substantial are 
set at a high level and entail that 90-95 per cent of a transaction is intended 
as part of  the tax planning scheme.45 There is a preliminary ruling from 
Skatterättsnämnden, the Swedish Council for Advance Tax Rulings, estab-
lishing that if the external borrowing is higher than the internal borrowing, 

 
43 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
2. 
44 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
200. 
45 Prop. (Government Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
186, 193 & 365. 
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there is a presumption that the debt has not been created in order to give 
the associated group a substantial tax benefit. In this preliminary ruling, the 
Council underlines that the rule is intended to find instances of aggressive 
tax planning with interest deductions.46 

Section 19 Chapter 24 ITA (Part 1) regulates the situation concerning the 
acquisition of internal ownership rights, for example, stocks, and if the ac-
quisition is financed through debt within the association, it is only possible 
to make deductions if the acquisition is substantially motivated as a sound 
business deal. In order to judge whether the debt within the association is 
substantially motivated as a sound business deal, the major emphasis in the 
assessment should be placed on the type of financing. One indicator of a 
transaction not being substantially motivated as a sound business deal is if 
a company was able to provide a shareholder contribution instead of a 
loan.47 

One way of circumventing this rule is for one company from the associ-
ation to provide a loan to a company outside the association. The company 
outside the association, which receives the loan, gives a loan to another 
company within the association. This is what is called a “back-to-back” 
loan. Section 20 Chapter 24 ITA is the rule that helps detect these types of 
transactions by stipulating that if there is a connection between the loans 
there is no right to deduct.  

9. Hybrid Mismatches 
BEPS Action 2 is directed towards hybrid mismatches and is interesting to 
analyse since they are another step in implementing the EU Directive 
Against Tax Evasion.48 From a systematic point of view, they are important 
to analyse together with interest since they are apparent in the same chapter 
of the Income Tax Act, namely Chapter 24. A hybrid mismatch is when the 
national tax laws of two states treat one issue in two different ways. The 

 
46 Skatterättsnämnden dnr 54–18/D. 
47 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
170.  
48 Prop. (Governmental Bill) 2019/20:13 Genomförande av regler i EU:s direktiv 
mot skatteundandraganden för att neutralisera effekterna av hybrida missmatch-
ningar, page 18.  
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result of the different treatment is “double non taxation” which means that 
a company wholly or partly can avoid tax in cross-border situations.49 One 
example of a hybrid mismatch is financial instruments that are treated as a 
debt in the national tax laws of one state while being treated as equity in 
another state. Rules against hybrid mismatches were introduced along with 
the limitation on interest deductions in 2019, and they have been expanded 
in 2020 to cover more hybrid mismatch situations.  

10. Rules Against Hybrid Mismatches 
The rules against hybrid mismatches have been extended in 2020 and these 
rules have been inserted in a separate chapter in the Income Tax Act, namely 
in Chapter 24 b. These new rules cover more situations then just interest, 
such as the rule for permanent establishments, but it is the rules relating to 
interest that will be covered in this section. The application of the rules in 
IL Chapter 24 b ITA is dependent on Section 2 Chapter 24 b ITA which 
determines that they apply to companies that are in association with each 
other or on transactions that provide a tax benefit.  

Companies are in association with each other in three situations accord-
ing to Section 2 Chapter 24 b ITA. Firstly, companies are part of a company 
Group according to Section 4 Chapter 1 in the Annual Accounts Act. Sec-
ondly, one of the companies, either directly or indirectly, holds 25 per cent 
of the equity or voting rights in the other company or has a right to 25 per 
cent of the profit in the other company. Thirdly, one person, either directly 
or indirectly, holds at least 25 per cent of the capital or the votes in the 
companies.  

There are certain additional assessments to be made according to Section 
2 Chapter 24 b (Part 2) and that is persons who act together shall be as-
sessed as one person. If either Sections 8-11, Section 13 or Section 14 of 
Chapter 24 b is applicable, it is 50 per cent of the votes instead of 25 per 
cent that is the requirement according to Section 3 Chapter 24 b (Part 3). 

 
49 Prop. (Governmental Bill) 2019/20:13 Genomförande av regler i EU:s direktiv 
mot skatteundandraganden för att neutralisera effekterna av hybrida missmatch-
ningar, page 18. 
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Section 5 Chapter 24b ITA is important in relation to the limitation of 
interest deductions and hybrid mismatches. The provision in question reg-
ulates a limitation on deductions of financial instruments that should not 
be booked as income in the other country if the legal classification of the 
financial instrument is different from the Swedish one or if the transaction 
has different tax rates. The provision is an expansion of the previous rule 
that covered interest fees, not financial instruments.  

Furthermore, Section 14 Chapter 24 b ITA stipulates that it is not possi-
ble to make a deduction for a cost, which includes interest costs , if it is 
possible to deduct the same cost in another state. Also Section 8 Chapter 24 
b ITA  prescribes that it is not possible to make a deduction for an expense, 
which includes an interest expense if the income in the other company shall 
not be taxed where there is a difference in the legal classification of the 
paying company. The latter provision targets so-called “hybrid companies,” 
for example, if a Swedish subsidiary is treated as a branch in relation to a 
foreign parent company. Without this provision it would be possible to de-
duct expenses in Swedish companies where the income from these payments 
should not be booked as income in other companies.50 

11. Interest and Tax Planning in the Law 
The introduction of the limitation on interest deductions and the rules 
against hybrid mismatches decreases the possibility of tax planning for com-
panies. The new limitation on interest deductions, primarily with regard to 
companies in association, and rules against hybrid mismatches prevent com-
panies from moving taxable income from Sweden, which is also the inten-
tion of the rules.  

Tax planning is a wide area where interest has previously played a major 
role for companies and their rather aggressive tax planning. The introduc-
tion of these rules is a necessary step in order to counteract aggressive tax 
planning. The absence of these rules would open up widespread ways of 
decreasing the taxable income for companies. From a Swedish point of view, 

 
50 Prop. (Governmental Bill) 2019/20:13 Genomförande av regler i EU:s direktiv 
mot skatteundandraganden för att neutralisera effekterna av hybrida missmatch-
ningar, page 37 & 53. 
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these rules can be said to be wide and to counteract the previous arrange-
ments with interests.  

The conclusion is that the fact that these rules are based on EU directives 
gives a broader application which is important for the desired effect. One 
important discussion point is whether these rules will shift the attention to-
wards aggressive tax planning containing arrangements regarding transfer 
pricing of intellectual property rights.51  

12. Corporate Tax and Tax Planning 
Tax planning that involves moving taxable income from Sweden to coun-
tries with a lower corporate tax rate, and historically, interest, has been a 
means to an end. In the relationship between corporate tax and tax plan-
ning, a low corporate tax rate has been the goal for the tax planning. Pay-
ment to the state shall be as low as possible. To limit the possibilities to 
deduct interest does not take away the attractiveness of the idea of paying 
a low corporate tax. 

What is of further importance for the systematic analysis is that Sweden 
was not bound by EU law to lower the corporate tax rate in order to coun-
teract tax planning. The reasons indicate that the lowering of the corporate 
tax rate was due to aspects concerning tax competition. “The tax system 
shall contribute to ensuring that profits are booked and taxed in Sweden 
through a corporate tax rate that is comparatively low”.52 The question of 
encouraging both companies to be registered in Sweden and therefore sub-
ject to taxation in Sweden, seems to be a question that is linked with corpo-
rate tax and tax planning in the sources of law.  

13. Tax Competition 
As described earlier, the idea behind tax competition is to attract foreign 
capital and from a competition point of view benefit companies. One of the 

 
51 Lodin, Sven Olof (among others), Inkomstskatt Del 2 (17e upplagan), Studentlit-
teratur Lund 2019, page 596. The question of the shift of attention concerning in-
tellectual property rights was also raised in the discussion at the conference.  
52 Prop. (Governmental Bill) 2017/18:245 Nya skatteregler för företagssektorn, page 
82.  
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reasons behind the latest corporate tax cut in Sweden was that Sweden 
should be attractive with a comparatively low corporate tax rate. The logic 
behind the corporate tax cut in Sweden bares traces of tax competition. 

Action 5 in the BEPS project targets harmful tax practices which indicates 
that tax competition is an established concept within tax law. One of the 
aims of Action 5 is to counteract that states through either legislation or 
preliminary rulings legitimize aggressive tax planning.53 It could be argued, 
as it was by participants during the tax conference, that tax competition is 
more common within transfer pricing then interest deductions. For exam-
ple, the Netherlands and Luxemburg have been subject to scrutiny as re-
gards taxation given their arrangements with Starbucks and Fiat respec-
tively. While none of the cases resulted in state aid, it is possible to discern 
that state aid cases and transfer pricing will be something that the Commis-
sion will continue to investigate.54 Furthermore, to counteract harmful tax 
practices, an information exchange is required when preliminary rulings re-
garding transfer pricing are given.55  

As described earlier, tax competition still exists within corporate taxa-
tion. The falling corporate tax rates within the OECD along with the rea-
soning of  legal sources in Sweden still point towards the fact that corporate 
tax is at the centre when it comes to either a business perspective or a state 
perspective. In general, it is possible to divide tax competition into two 
parts. The first part involves the structure of the tax system in a state. The 
second part involves preliminary rulings regarding individual legal persons 
that gives these legal persons a tax benefit that is separate from the tax sys-
tem in that state.56 Given the structure of the legislation, tax competition 
with low corporate tax rates can be placed in both parts. One possible ex-
planation behind tax competition within the EU is that EU law does not 

 
53 Monsengo, Jérôme, Utfallet av BEPS-projektet, SvSkt 2015:10 s 827. 
54 T-760/15, the Netherlands v the Commission, 24th September 2019 and T-755/15 
Luxemborg v the Commission, 24th of September 2019.  
55 OECD (2015), Countering Harmful Tax Practices More Effectively, Taking into 
Account Transparency and Substance, Action 5 – 2015 Final Report, OECD/G20 
Base Erosion and Profit Shifting Project, OECD Publishing Paris, page 48. 
56 Richelle Isabelle, Schön Wolfgang, Traversa Eduardo, State Aid Law and Business 
taxation, Springer-Verlag Berling Hiedelberg 2016, page 76. 
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allow Member States to enact laws that protect the tax base since EU law 
itself places the legislative constraints in relation to the four freedoms.57 
There is the possibility that harmful tax practices may arise when Member 
States set substantially lower corporate tax rates. The tax policies that are 
introduced may actualise two problems, tax competition and state aid.58 

14. State Aid 
The European Commission uses the state aid laws in Article 107 TFEU in 
order to combat growing tax competition within the EU.59 For example, in 
Italy v the Commission, taxes were connected to the state aid legislation.60 
State aid laws within the EU are placed in a separate field of law namely 
competition law. Despite the national sovereignty of tax law, EU state aid 
law is important to take into account due to the supremacy of EU law.61 
The fact that tax laws may be problematic in connection with state aid laws 
has been addressed in preparatory works.62 One important methodological 
question in relation to state aid laws being invoked to combat national tax 
laws or preliminary rulings is whether the EU is acting within its limits. The 
principle of conferral guides the competence of the EU. There is a debate 
with no certain answers regarding the use of EU state aid rules as some sort 

 
57 Kube Hanno, Ekehart Reimer & Spengel Christoph, EC Tax Review 2016-5-6, 
Tax Policy: Trends in the Allocation of Powers Between the Union and Its Member 
States, page 251. 
58 Bodiroga-Vukobrat Nada, Kunda Ivana, Malnar Vlatka Butorac & Tomljenović 
Vesna, EU Competetion and State Aid Rules Public and Private enforcement, 
Springer-Verlag Berlin Heidelberg 2017, page 254-255. 
59 Lind, Yvette (edi.), Rättsliga och ekonomiska reflektioner över internationell skat-
teplanering, Iustus förlag Uppsala 2018, page 130. 
60 C-173/73, Italy v the Commission, 2nd July 1974. 
61 Forrester, Emily, EC-Tax review 2018-1, Is the State Aid Regime a Suitable In-
strument to Be Used in the Fight Against Harmful Tax Competition? Page 25. 
62 SOU 2011:69 Olagligt Statsstöd, page 184.  
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of harmonisation tool within the field of taxation.63 It is in Section two, 
“aids granted by states”, and more specifically Article 107 TFEU that the 
state aid rule can be found. The first Section of Article 107 TFEU reads as 
follows: 

“1. Save as otherwise provided in the Treaties, any aid granted by a Member 
State or through State resources in any form whatsoever which distorts or 
threatens to distort competition by favouring certain undertakings or the 
production of certain goods shall, in so far as it affects trade between Mem-
ber States, be incompatible with the internal market…”64 

The Article contains one aid prerequisite, one selectivity prerequisite and 
one internal trade prerequisite which must be met cumulatively.65 The aid 
criteria entail that it is the public sphere, which from a Swedish perspective 
is the government, a municipality or a region, that shall provide the aid. To 
define “aid” in relation to Article 107 TFEU is difficult since no clear defi-
nition of what “aid” is provided. The aid prerequisite may be considered to 
be a wide criterion.66 Since it is a wide criterion, there is also a broad range 
of ways of constructing aid in tax measures. For example, there could be 
special deductions, a deferral of dates when tax is due, special deprecia-
tions.67  

The selectivity criteria entail that only certain companies or certain forms 
of production shall benefit in order for the state aid laws to apply. Measures 

 
63 Kyriazis, A. Dimitrios, EStAL 3 2016, From Soft Law to Soft Law Through Hard 
Law: The Commission’s Approach to the State Aid Assessments of Tax Rulings, 
page 436-437 & Haslehner Werner, Kofler Georg & Rust Alexander (edi.), EU Tax 
Law and Policy in the 21st Century, Wolters Kluwer International B.V the Nether-
lands 2017,  page 108. 
64 Furthermore, Article 107 (2) and 107 (3) TFEU regulates what shall and may be 
compatible with the internal market even if Article 107 (1) TFEU is applicable.  
65 Lind, Yvette (edi.), Rättsliga och ekonomiska reflektioner över internationell skat-
teplanering, Iustus förlag Uppsala 2018, page 134–135. 
66 Forrester, Emily, EC-Tax review 2018-1, Is the State Aid Regime a Suitable In-
strument to Be Used in the Fight Against Harmful Tax Competition? Page 21. 
67 Bodiroga-Vukobrat Nada, Kunda Ivana, Malnar Vlatka Butorac & Tomljenović 
Vesna, EU Competetion and State Aid Rules Public and Private enforcement, 
Springer-Verlag Berlin Heidelberg 2017, page 259 
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that are not selective cannot be targeted with state aid laws. The selectivity 
criteria entail both a selective part as well as having to confer an ad-
vantage.68 There is guidance on how state aid in relation to tax is treated 
developed by the Commission in a Notice from 2016.69 The Notice deals 
with tax rulings in Section 5.4.4.1. “administrative tax rulings” which states 
that tax rulings shall meet the selectivity criteria.70  

Like other competition laws, state aid has a prerequisite that intra-Com-
munity trade must be affected which is the internal trade criteria. The key 
part in this criterion is whether the position of the receiver of the aid is being 
strengthened in relation to other competitors or not.71 If the position is being 
strengthen, the internal trade criteria is met. 

When the European Commission applies Article 107 TFEU, it is possible 
to establish that it is usually a matter of a selective measure for a particular 
company and from a tax competition point of view this may be included in 
preliminary rulings for individual legal persons. There are other ways for 
the selective prerequisite to be met than just with a preliminary ruling. For 

 
68 Other scholars divide Article 107 (1) TFEU into four cumulative criteria by sepa-
rating advantage as one separate criterion while it also may also be considered to be 
placed within the selectivity criterion as described in this paper. See, for example, 
Bodiroga-Vukobrat Nada, Kunda Ivana, Malnar Vlatka Butorac & Tomljenović 
Vesna, EU Competetion and State Aid Rules Public and Private enforcement, 
Springer-Verlag Berlin Heidelberg 2017, page 259, for a division into four cumula-
tive criteria.  
69 2016/C 262/01 Commission Notice on the notion of State aid as referred to in 
Article 107 (1) of the Treaty on the Functioning of the European Union, point 179. 
70 2016/C 262/01 Commission Notice on the notion of State aid as referred to in 
Article 107 (1) of the Treaty on the Functioning of the European Union, point 170. 
71 C-280/00, Altmark Trans and Regierungspräsidium Magdeburg, of 24th July 
2003, para 92. 



63The Swedish Korean Tax Conference 27th to 29th of December 2019

  

The Swedish Korean Tax Conference 27th to 29th of December 2019 

 

63 

   

that are not selective cannot be targeted with state aid laws. The selectivity 
criteria entail both a selective part as well as having to confer an ad-
vantage.68 There is guidance on how state aid in relation to tax is treated 
developed by the Commission in a Notice from 2016.69 The Notice deals 
with tax rulings in Section 5.4.4.1. “administrative tax rulings” which states 
that tax rulings shall meet the selectivity criteria.70  

Like other competition laws, state aid has a prerequisite that intra-Com-
munity trade must be affected which is the internal trade criteria. The key 
part in this criterion is whether the position of the receiver of the aid is being 
strengthened in relation to other competitors or not.71 If the position is being 
strengthen, the internal trade criteria is met. 

When the European Commission applies Article 107 TFEU, it is possible 
to establish that it is usually a matter of a selective measure for a particular 
company and from a tax competition point of view this may be included in 
preliminary rulings for individual legal persons. There are other ways for 
the selective prerequisite to be met than just with a preliminary ruling. For 

 
68 Other scholars divide Article 107 (1) TFEU into four cumulative criteria by sepa-
rating advantage as one separate criterion while it also may also be considered to be 
placed within the selectivity criterion as described in this paper. See, for example, 
Bodiroga-Vukobrat Nada, Kunda Ivana, Malnar Vlatka Butorac & Tomljenović 
Vesna, EU Competetion and State Aid Rules Public and Private enforcement, 
Springer-Verlag Berlin Heidelberg 2017, page 259, for a division into four cumula-
tive criteria.  
69 2016/C 262/01 Commission Notice on the notion of State aid as referred to in 
Article 107 (1) of the Treaty on the Functioning of the European Union, point 179. 
70 2016/C 262/01 Commission Notice on the notion of State aid as referred to in 
Article 107 (1) of the Treaty on the Functioning of the European Union, point 170. 
71 C-280/00, Altmark Trans and Regierungspräsidium Magdeburg, of 24th July 
2003, para 92. 



64 Gustav Jakobsson Corporate Tax, Tax Planning and Tax Competition  
– A Systematic Study

64 

 

GUSTAV JAKOBSSON Corporate Tax, Tax Planning and Tax Competition  

    

example, certain depreciation incentives for certain assets may meet the se-
lectivity prerequisite.72 It is possible to conclude that tax legislation can-
notbe developed without considering state aid laws.73 State aid limits the-
possibility of policies regarding, for example, political measures to boost 
the economy.74 

15. Apple and Ireland v the Commission 
In a decision issued on 30th August 2016, the European Commission found 
that two preliminary rulings with regard to tax benefits that Ireland had 
granted Apple, were illegal under state aid rules according to Article 107 
TFEU.75 The decision targeted Irish tax legislation that was not considered 
to be in line with the internal market. 

 
72 2016/C 262/01 Commission Notice on the notion of State aid as referred to in 
Article 107 (1) of the Treaty on the Functioning of the European Union, point 179. 
73 Bodiroga-Vukobrat Nada, Kunda Ivana, Malnar Vlatka Butorac & Tomljenović 
Vesna, EU Competetion and State Aid Rules Public and Private enforcement, 
Springer-Verlag Berlin Heidelberg 2017, page 254. 
74 Writing this paper in the midst of the coronavirus outbreak and all the different 
stimulus packages developed, it is suitable to include a footnote that looks ahead. 
One important question with the legal dogmatic method is the line between politics 
and law. Law begins where politics ends which occurs when political arguments 
enter legal sources. At the moment, it is mainly a political debate that is likely to 
enter the legal sources. For example, the state aid rules contain legal questions that 
need to be dealt with. The interpretation of Article 107 (2 b) TFEU and the term 
exceptional circumstances is highly interesting. The coronavirus is certainly going to 
be a benchmark for future interpretation. Furthermore, the possible use of tax laws 
to boost or “restart” the economy is being discussed in Sweden. For example, de-
creasing employer contributions is one suggestion in the political debate put forward 
by the Moderate Party. If, how and to what extent tax laws will be tweaked in order 
to benefit companies is an interesting question. Will the “race to the bottom” move 
at a faster pace and will the “race” contain other participants than just corporate 
tax, for example, special depreciation for “important” companies such as high-tech 
and industrial companies? Will the limitation on interest deductions still be in place 
if there is an increasing need for credit?  
75 Commission Decision (EU) 2017/1283 of 30th August 2016 on State Aid SA.38373 
(2014/C) (ex2014/CP) implemented by Ireland to Apple, p. 414. The decision is 
subject to appeal in an ongoing case, see T-892/16 Apple Sales International and 
Apple Operations Europe v the Commission. 
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The European Commission found that Apple Sales International, a com-
pany registered in Ireland, was responsible for purchasing and sales of Ap-
ple products in Europe. The structure of Apple Sales International entailed 
that customers did not buy their products from a physical shop but from 
Apple Sales International in Ireland. This procedure meant that all sales 
were registered in Ireland. An agreement between the Irish state and Apple 
meant that Apple Sales International could transfer large parts of the income 
from all sales in Europe to the “Head Office” of Apple Sales International 
which only existed on paper. The procedure allowed Apple to pay 1 per 
cent in effective corporate tax in 2003 that was later lowered to 0.005 per 
cent in corporate tax in 2014 since large parts of the income were placed in 
a company that was not taxed.76 

The above is a short recount of the decision made by the Commission. 
Apple’s structure is complicated and includes a variety of different factors. 
What the structure ultimately led to was a so-called “double non taxation” 
which is described in ection 2.4 under hybrid mismatches. In the legal doc-
trine, the case has been analysed and the conclusion is that double non tax-
ation was achieved as a result of a combination of five factors: 

1. Definitions of corporate residence in Ireland and the US. 
2. Transfer pricing rules on intangibles. 
3. Controlled Foreign Corporation (CFC) regime in the US. 
4. Check-the-box regime in the US. 
5. Low-tax jurisdiction.77  

One of these key factors was when legal persons were required to pay tax 
in Ireland and in the United States. In the USA, it was the place of registra-
tion that was decisive for whether legal persons paid tax in the USA or not. 
In Ireland, it was the place of central management and the control of the 

 
76 https://ec.europa.eu/commission/presscorner/detail/en/IP_16_2923 Press release 
visited 19-12-2019 17:38. This press release gives an overview of the case and the 
Commission’s findings.  
77 Ting, Antony, British Tax Review, iTax – Apple’s International Tax Structure and 
the Double Non-Taxation Issue, page 46. 
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company that was decisive for whether legal persons paid their tax in Ire-
land or elsewhere. By having a company registered in Ireland and the man-
agement of the company in the USA, the result was thereby a hybrid mis-
match.78 

16. The Systematic Connection 
What is interesting in Apple v. the Commission given the approach of this 
paper is the low corporate tax that Apple’s structure led to. The case of 
Apple v. the Commission shows that companies have a strong incentive to 
use tax planning in order to achieve a low corporate tax. The amount to be 
retrieved in this case was EUR 13 billion which is a considerable amount. It 
seems to be the aspiration to pay a low corporate tax rate that triggers the 
tax planning, and it is the low corporate tax that determines which jurisdic-
tion the companies’ tax plan applies to. Tax planning is enabled by legisla-
tion that seems to exist for reasons of tax competition.  

The method of tax planning that was used by Apple has been combatted 
by the EU by introducing common legislation. The rules against hybrid mis-
matches, which was one of the factors in Apple v. the Commission, makes 
it evident that the question has been dealt with. Apple v. the Commission 
shows the connection between tax competition and tax planning. Tax com-
petition, through legislation, enables a low corporate tax rate which in turn 
provides incentives to companies to tax plan with a certain jurisdiction in 
mind. Tax competition in the form of enabling a low corporate tax rate 
results in tax planning.  

17. Conclusions 
The internal legal relationship means that tax planning is dependent on leg-
islation that enables taxable income to be decreased either by allowing the 
taxable income to be moved or that the tax cost is low. The legislation may 
exist for tax competition reasons since states wish to attract foreign invest-
ment. Tax planning and tax competition are two questions which are largely 
driven by each other. Low corporate tax is a tool for tax competition and a 
goal for corporate tax planning.  

 
78 Ting, Antony, British Tax Review, iTax – Apple’s International Tax Structure and 
the Double Non-Taxation Issue, page 46. 
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Chapter two analysed the new limitation on interest deductions which 
decreases a company’s possibilities to move taxable income from Sweden. 
The structure of the rules regarding limitations on interest deductions shows 
what loopholes have been plugged in relation to tax planning. Understand-
ing the rules and the reasoning behind the rules gives a good insight into tax 
planning. The absence of these rules would open up for moving taxable 
income from Sweden to a greater extent. As pointed out at the tax confer-
ence, as concerns the legal doctrine and state aid law, there seems to be a 
shift from interest to transfer pricing, and with the metaphor of plugging 
holes in a ship there could be the case that not all holes are plugged in rela-
tion to tax planning.  

When you look at the internal legal relationship, you could argue de lege 
ferenda that if corporate taxation, including both corporate tax rates and 
depreciation etcetera, were harmonized in the EU, there would be few prob-
lems with tax planning and tax competition. To fully harmonize corporate 
taxation with common rules covering the necessary areas is an immense 
challenge legally as well as politically. Furthermore, given the relationship 
between tax planning and tax competition legislation, the intention to stop 
tax planning should not leave too much room in how the legislation is im-
plemented in the individual states. If differences are too great, there would 
be incentives for companies to use tax planning to achieve lower taxation.  

Finally, regarding the systematic relationship between corporate tax, tax 
planning and tax competition, the following conclusion can be drawn in 
relation to the so called “race to the bottom” in corporate tax cuts. A low-
ering of corporate tax, or a “corporate tax cut” as the subject at the confer-
ence was, could in itself decrease the incentives for a company to use tax 
planning, which is an argument evident in legal sources in Sweden. The ar-
gumentation was that accounting and the taxing of profits should be en-
couraged in Sweden. The corporate tax cuts could open up for tax compe-
tition between states as history shows. When there are differences between 
corporate taxation, there are incentives for companies to use tax planning, 
which history also has shown. The concluding remark is, therefore, that 
there seems to be a pattern which will create a situation where if one state 
lowers its corporate tax, the neighbouring states will have to lower theirs.  
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1. Meaning and Circumstances 
Entertainment expenses are expenses of a similar nature, regardless of the 
entertainment, and the amount spent by a company free of charge in rela-
tion to its work.  

The purpose of spending related to work is to build a strong rapport with 
the people involved in the business and to facilitate the business relation-
ship. 

Since the current corporate tax law in Korea adopts the principle of net 
income taxation, many companies wish to add various different types of 
expenditure to lower their taxable income.  

When a company spends on entertainment expenses exceeding a certain 
amount, you must have the same "qualifying receipt" as documented evi-
dence.  

<Circumstance of Korea> 

 

I would claim that entertainment expenses are essential in order to run a 
company in Korea.  

The employee and business affiliate becomes more happy and by that 
companies are able to make greater profits.  
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In general, entertainment within the normally acceptable scope is in-
cluded in the cost, if a qualifying receipt is available.  

Although the current tax law recognizes entertainment costs, if they are 
overly extravagant there are concerns about the interference in fair trade 
through excessive entertainment practices. 

These are the circumstances regarding entertainment expenses in the last 
five years. 

In the last 13 to 16 years, the increase has been annual, /Between 2013 
and 2016, total entertainment expenses increased annually and the rise 
slowed down in 2016 because the "Anti-corruption and Bribery Prohibition 
Act" was enforced on September 28, 2016. 

Here follows a brief description of the Anti-Corruption and Bribery Pro-
hibition Act. This Act regulates soliciting using bribes. However, the effect 
of the law has been temporary, and so far, the amount of entertainment has 
still been increasing. 

2. Problem: Ambiguity  
There are a lot of similar costs for entertainment. 

There are also many other costs, which make it difficult to determine the 
categories of costs. Even with precedents, it is hard to understand why these 
judgments were made. These costs cause problems because tax laws do not 
explicitly define the concept and definition of entertainment. As concerns 
entertainment expenses, the limit is set. However, there is no limit to the 
costs that are similar. 

The problem is that the concept of entertainment is ambiguous. 
Taxpayers want classify entertainment expenses as other kind of ex-

penses, because the limit is set for entertainment expenses. The National 
Tax Service would like to impose tax according to the intention of the costs. 
Therefore, there is a tendency to include the same costs under entertainment 
expenses. However, the concept of entertainment is not defined accurately, 
so it is difficult to determine where the cost is included. 

3. Case  
The following example is a case to show the problems with the system men-
tioned above. 
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The market price of a product provided to a customer became an issue. 
The National Tax Service claimed this amount as entertainment ex-

penses. 
On the other hand, the taxpayer claimed that this amount constituted 

sales expenses. The Supreme Court considered comprehensively that the na-
ture and amount of expenditure was recognized as sales expenses in relation 
to the sale of products directly related to the sale of goods. 

And get recognition relative to sound social concepts or correlations. 
This would be considered to be an incidental use of sales expenses. 
So that issuing costs have no limit. (taxpayer wins) 
The nature of these costs is determined by the generality of trade. Can 

you judge "generality"? The hardest part of the current tax law is determin-
ing "generality".  

Generality is determined generally required for sales.  

This is how all cases involving entertainment expenses are conducted. 

1. Tax law based on whether to determine entertainment expenses or other 
similar expenses. The effect varies. 

2. The distinction between similar costs is a sharp contrast between taxpay-
ers and the National Tax Service  

3. There is no standard of judgement. 

4. It cannot be resolved clearly through the cases, and the court's judgments 
are inconsistent  

4. Problem-Solving  
The solution is to specify ambiguous concepts. By clarifying the extent of 
the entertainment expenses, the distinction can be made easier and more 
consistently.  

How much did an individual receive for the act of entertaining? 
Easy to say, “How much did you gain for free?”.  
It needs to be specific to a specific number or degree.  
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The scope of entertainment expenses and similar expenses should be spe-
cifically distinguished by certain criteria in order to judge them accurately, 
from the perspective of the Court.  

“Show consistent judgment, and judge using criteria made by many prec-
edents" is the way to solve the problem. 

If the Court determines the standard of entertainment expenses, taxpay-
ers can have legal stability and fulfil their tax obligations. 

We have established a comprehensive policy of types of expenses that 
specifically lists formalized cases in the statutes so that the taxpayers can 
understand them. 

It should make it easier to distinguish entertainment expenses from sim-
ilar expenses, and the concept should be understood in relevant tax laws, 
etc. 

The specific classification of entertainment expenses and similar costs 
through a basic general rule, as defined clearly or in the case of the United 
States 

We need to establish standards to enhance the stability and predictability 
of tax laws. 

Tax laws in the U.S. also include entertainment expenses. 
In the U.S., only 50 per cent of the food costs directly related to business 

are recognized as costs.  
For example, a box at an arena, tickets to a concert, or a round of golf 

with clients are not going to be deductible. 
To be clear, expenses for entertaining clients are no longer deductible as 

business entertainment expenses.  
The U.S. has eliminated any room for controversy by completely omitting 

controversial activities such as entertainment.  
Especially for business. And by listing a variety of cases, it was easy to 

understand.  

5. Conclusion  
And now, finally, the conclusion. Entertainment expenses, given the circum-
stances, are an essential cost to businesses. 

Thus, in recent years, through many legislative efforts, entertainment ex-
penses have been sought and not in an excessive way. 
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In order to be recognized as an expense spent on entertainment, you must 
pay with the credit card of the national certified bank and submit the re-
ceipt.  

In this way excessive entertainment can definitely be regulated. However, 
it only caused a temporary decrease. 

After a certain time, it was restored to its original level, and people were 
able to circumvent the regulations through loopholes in the law.  

Entertainment expenses have become necessary costs in Korea. 
Some entertainment is too lavish and over-excessive, resulting in the 

problem of getting out of business. 
Also, due to this behaviour, it is not possible to make a correct and fair 

transaction. 
Taxpayers and the tax authorities are now fighting over what is recog-

nized as entertainment expenses. Because the limit depends on whether it is 
a matter of entertainment expenses or similar expenses. 

Entertainment expenses are calculated to a certain limit. However, all 
similar expenses have no limit. 

The Court, which has to make a judgment, has failed to reach a clear 
judgment standard and the court's judgment is inconsistent.  

Thus, we should set clear rules for entertainment expenses that will not 
disappear from Korean businesses.  
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1. Introduction and Background 
Running a business includes representing the company. It is common that 
entrepreneurs build or maintain their relations, with customers or the em-
ployees, by offering meals or other different activities - such as playing golf, 
having a business party or seeing each other over a lunch meeting. These 
are all examples of entertainment expenses. On 1st January 2017, major 
amendments were made by the legislative powers, and also the guidelines 
from the Swedish Tax Agency were changed. From then onwards, the right 
to deduct both costs and VAT, was either severely minimized or removed 
altogether. This article aims to bring clarity as regards the pieces of Swedish 
legislation that regulate the area, a deeper perspective of entertainment ex-
penses and the right to deduction. I will also briefly go through the Swedish 
VAT rates and the amendments made 2017. The latter areas are both com-
plex and broad, therefore they will only be mentioned in the extent that is 
needed for clarity concerning entertainment expenses.  

2. Legislation 
First of all, we have two laws which are central for this area. The Swedish 
Income Tax Act, inkomstskattelagen (1999:1229) [IL], and the Swedish 
VAT Act , mervärdesskattelagen (1994:200) [ML]. Section 2 Chapter 16 in 
the Income Tax Act, provides the right to deduct entertainment expenses. 
Section 9.2.1 Chapter 1 in the VAT Act stipulates that if the provisions in 
the Income Tax Act are not fulfilled, you cannot deduct VAT. Section 9.2.2 
and 9.2.3 in the VAT Act provide the circumstances under which you may 
deduct VAT for entertainment expenses.  

Secondly, as in every area regulated by law, case law and doctrine have 
their place. One of the provisions for the right to deduction, is that the ex-
pense must have an immediate connection to the business operations or 
benefit the wellbeing of staff. The term “immediate connection” is from the 
case law, which also regulates the area and could bring more guidance in 
any specific case.  

Last but not least, there are the rules and instructions from the Swedish 
Tax Agency which are statutory when it comes to situations when a flat rate 
is applicable. Specific calculations for what is deductible are clearly high-
lighted by the Agency. Even though we have legislation on this area, the 
Swedish Tax Agency is the investigating authority. What that means is that 
the Agency sanctions the companies that do not follow either the law or the 
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Agency’s own rules. Even though the Agency’s powers are not on a par with 
legislative or adjudicating powers, they can be compared in a broad inter-
pretation of this specific area.  

3. About Entertainment Expenses 
In Sweden, there are two types of entertainment expenses, external and in-
ternal entertainment expenses. The aim of external expenses is a closer re-
lationship with a customer, or constitute a business activity that results in 
future customers or investors. The intention behind the expense must have 
a direct connection with the business. Internal expenses must be aimed at 
staff and their wellbeing. It could be a matter of entertainment expenses for 
performance reviews or just an annual office party. Having lunch with a 
colleague is not an internal entertainment expense, this would instead be 
taxed as a payroll benefit according to the Income Tax Act. 

The cost must favour the company. The cost may only be deductible if it 
has an immediate connection with the business operations, either internally 
or externally, which is the main rule for deduction. The rule is applied re-
strictively.  

4. Provisions for Deductions 
In the Income Tax Act and the VAT Act there are a few provisions that 
concern entertainment expenses.  

1. Expenditure on representation and for similar purposes shall be de-
ducted only if it is directly related to the business operations, such 
as when it is exclusively a matter of initiating or maintaining busi-
ness relations, other similar events or when the expenses relate to an 
anniversary or the wellbeing of staff,  
 

2. The deduction not exceed what can be considered reasonable. How-
ever, expenditure on consumption may only be deducted if it is a 
matter of refreshments and other lighter meals that cannot be re-
garded as a real meal (such as lunch, dinner etc.) and which are of 
less value, and  
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3. The deduction does not exceed more than the input tax of SEK 300 
per person and occasion. 

 

As mentioned above, the rules are applied restrictively. If there are any ques-
tions regarding whether the cost has an immediate connection to the busi-
ness, whether the cost may be considered as reasonable or whether the cost 
exceeds more than the input tax of SEK 300 – a full deduction will be de-
nied. There is a strict set of rules regarding whether the cost benefits the 
company or not. The only exemptions that may be made from these main 
rules are provided in the VAT Act or by the Swedish Tax Agency. The lim-
itation of deductions is, for example, not applied on purchases of spirits, 
wine, beer, tobacco products, perfumes, cosmetics, toiletries or confection-
ery products. This exemption is based on the fact that these goods are sub-
ject to another VAT rate than food, meals and refreshments. Read more 
about this in section 4. However, if the entertainment expense only includes 
alcohol or any other goods with a different VAT rate to food, the deduction 
will also be calculated in a different way.  

5. Two Ways to Tax 
If an entertainment expense arises in a company, it can be taxed in two 
ways. Either it is a deductible entertainment expense or a non-deductible 
cost. As mentioned earlier, even if an activity might be seen as an entertain-
ment expense, the cost may still be non-deductible. What needs to be dis-
tinguished is this: is the cost a company cost or is it a private cost, i.e. of the 
person who incurred the cost. After having answered the question, there are 
simply two ways to tax the cost, which may be illustrated using the table 
below:  
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6. Sweden's Different VAT Rates
In Sweden, we have three different VAT rates based on the type of goods or 
services in question. Books and other reading material and cultural goods 
as well as certain services such as taxis, flights and concerns are taxed at a 
lower rate of 6 per cent VAT. Groceries, restaurant visits, hotels and alco-
hol-free drinks are taxed at 12 per cent VAT. Other goods and services like, 
for example, clothes, alcohol, cleaning services and repairs of various kinds, 
are taxed at 25 per cent VAT. Therefore, the overall conclusion may be that 

- The cost is directly

connected to the busi-

ness, 

- The deduction is con-

sidered to be reasona-

ble 

→ 

The cost is allowed in the company and is 

therefore deductible. Shall be taxed as an en-

tertainment expense.   

- The cost is not con-

nected to the business, 

or 

- The deduction is not

considered to be rea-

sonable 

→  

The cost is not allowed in the company (seen 

as a cost of living) and is therefore non-de-

ductible. Shall be taxed as employment in-

come.  
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the main principle is that cultural goods or activities and transport are taxed 
at 6 per cent, groceries at 12 per cent and other goods and services at 25 per 
cent. The purpose of the lower tax rate for some goods and services is that 
these are seen as particularly vital and should therefore be priced lower for 
the final consumer. If there are any exemptions from what is mentioned 
above, these are published by the Swedish Tax Agency.1 The VAT rates that 
are possible in the different Member States are listed in the EU directives in 
the area.  

7. VAT Rates in Relation to Entertainment Expenses
In Sweden, only VAT is deductible when it comes to entertainment ex-
penses, the actual cost cannot be deducted. According to the table in section 
3.2, the cost is either allowed or not allowed in the company. This refers to 
the deductible VAT since only costs that are permitted by the company are 
deductible.  

As regards purchases and sales, it is important to pay attention to these 
different VAT rates. According to statutory requirements of the generally 
accepted accounting principles (GAAP) and the principle of true and fair 
view, a company must separate sales and purchases of different VAT rates 
in its bookkeeping. The bookkeeping principles are applied on every receipt, 
invoice and purchase that involves different VAT rates. This is of particular 
importance when the entertainment expenses of a company include differ-
ent rates. Before the reform in 2017 (for further information see section 6), 
it was possible to meet a business contact over dinner including both food 
and alcohol. As mentioned earlier, food is taxed at 12 per cent VAT and 
alcohol 25 per cent which the company has to report in its bookkeeping. 
Nowadays, the 25 per cent VAT applies in situations when alcohol is of-
fered when mingling with business partners or clients. The only difference 
is that the dinner itself is no longer allowed as an entertainment expense.  

1 Skatteverket.se, “Moms på varor och tjänster”, hämtad: 2020-05-06 
https://www.skatteverket.se/foretagochorganisationer/moms/saljavarorochtjans-
ter/momssatspavarorochtjanster.4.58d555751259e4d66168000409.html 
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8. The Right to Deduct
The right to deduct, as mentioned above, is based on the legal provisions 
being fulfilled and that the person in question is connected to a business 
where you have the right to deduct and are obliged to pay VAT. This section 
aims to examine deductions for certain entertainment expenses and give 
tools to handle these in accordance with Swedish law and restrictions from 
the Swedish Tax Agency.  

9. The Guidelines
The following tables will illustrate different cases, with different circum-
stances.  

Circumstances Calculation  Deduction  Legal support 

1. George of-
fers a poten-
tial client a
cup of cof-
fee during a
business
meeting.

SEK 300 x 12 
% VAT = 

300 x 0.12 = 
SEK 36 per 
person and oc-
casion. 

The coffee will most 
likely not exceed the 
maximum limit of the 
input tax of SEK 300 
SEK per person and oc-
casion. George will be 
allowed a full deduc-
tion.  

Income Tax Act, 
VAT Act and re-
strictions from the 
Swedish Tax 
Agency.  

2. George of-
fers a poten-
tial client a
beer during
a business
meeting.

SEK 300 x 25 
% VAT = 

300 x 0.25 = 
SEK 75 per 
person and oc-
casion. 

The beer will most 
likely not exceed the 
maximum limit of the 
input tax of SEK 300 
per person and occa-
sion. George will be al-
lowed a full deduction.  

Restrictions from 
the Swedish Tax 
Agency.  
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The examples above illustrate the most common entertainment expenses 
and how the deduction could be calculated. All of them are exclusively 
aimed at initiating or maintaining business relations, similar events or are 
related to an anniversary or staff wellbeing which are the main rules for 

3. George of-
fers a poten-
tial client a
round of
golf during
a business
meeting.

SEK 180 x 6 % 
VAT = 

180 x 0.06 = 
SEK 10.8 
SEK 

per person and 
occasion 

The maximum deduc-
tion is the input tax of 
SEK 180 per person and 
occasion. Green fees 
have a VAT rate of 6% 
in Sweden. George is 
therefore allowed a de-
duction of  SEK 21.6 
for his client and him-
self.  

Restrictions from 
the Swedish Tax 
Agency.  

4. George has
organized a
workshop
for his staff.
He needs to
hire some
tables and
chairs for
the work-
shop so that
all 20 at-
tendees can
fit into the
room.

SEK 180 x 25 
% VAT = 

180 x 0.25 = 
SEK 45 per 
person and oc-
casion. 

The maximum deduc-
tion is the input tax of 
SEK 180 per person and 
occasion. Services like 
hiring equipment have a 
VAT rate of 25 %. 
George is therefore al-
lowed a deduction of 
SEK 900 for the at-
tendees.  

Restrictions from 
the Swedish Tax 
Agency.  
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deductions. If the amount of the entertainment expense is below the maxi-
mum limit of the deduction, you simply deduct the VAT that refers to the 
purchase.  

The question that still has to be answered is how the deduction is calcu-
lated if the amount exceeds the maximum limit of the input tax. The Swe-
dish Tax Agency has prepared a template for situations that includes both 
refreshments (12 % VAT) and alcohol (25 %). According to the template, 
a deduction may be made provided that the cost exceeds the limit of SEK 
300 excluding VAT. In addition, the VAT charged must be at least the same 
amount as in the template of SEK 46 per person and occasion.2 If the situa-
tion includes only one VAT rate, as the templates above illustrate, you will 
only be allowed the maximum deduction in relation to the amount of the 
input tax on the basis of either SEK 300 SEK or 180. The amount that ex-
ceeds that level will be a non-deductible cost.  

10. Changing the Rules, 2017 – Now and Then
Changing rules is a very legal technical and complex area, which is worthy 
its own chapter to explain the reasoning, budget and achievements. There-
fore, it will only be mentioned briefly. It has always been hard to decide 
what counts as an entertainment expense or is just a part of the cost of 
living. This resulted in many expenses that were part of the cost of living 
being deducted as entertainment expenses and vice versa. It was also diffi-
cult for companies to book the expenses. In addition, the different VAT 
rates and the different rules for what was deductible and what was not, led 
to confusion. The Swedish Tax Agency produced a proposal that increased 
the right to deduct the full amount of VAT (within reasonable limits) and 
removed the right to deduct any of the cost. The Council on Legislation 

2 Skatteverket.se “Moms och avdrag vid representation”, hämtad: 2020-06-05 
https://www.skatteverket.se/foretagochorganisationer/moms/kopavarorochtjans-
ter/representation.4.15532c7b1442f256baec84b.html#!/#Saharmycketfardu-
goraavdragfor 
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welcomed the proposal and other authorities and entrepreneurs also ap-
proved.3  

The changes to the rules meant that the right to deduct meals was re-
moved. Before 2017 all meals, even lunches or dinners, were deductible on 
the same basis of SEK 300. Also, a cost of SEK 90 SEK excluding VAT per 
occasion and person could be deducted. The deduction of costs amounting 
to SEK 180 for other activities and costs such as the hiring of tables and 
chair, as mentioned earlier in an example, for office parties was also allowed 
. Entertainment expenses before 2017 were therefore not as limited as they 
are today.  

The rules on entertainment expenses have also become stricter regarding 
the direct links to the business. More requirements have to be fulfilled for a 
deduction to be allowed. These changes to the rules were aimed at simpli-
fying the application of the regulation concerning entertainment expenses 
and at harmonizing the Swedish VAT rules with EU law. 

11. Closing Comments
At the end of the day, I think that entertainment expenses benefit the com-
pany. I think that it is a good, maybe even the best, way of building and 
maintaining business relationships and enhancing staff wellbeing. As a for-
mer accounting assistant, I have seen the difficulties companies encountered 
with the precious rules for entertainment expenses with my own eyes and 
therefore believe that the changes to the rules were a success.   

Finally, I would like to thank my Professors Magnus and Eleonor Kris-
toffersson for giving me the opportunity to participate in this challenging 
and successful exchange. I would also like to thank the University of Seoul 
and Professor Hyun Byun with students for their hospitality and very inter-
esting presentations. It has been an honour to participate.  

3 Prop. (Government Bill) 2016/2017:1 s. 240 ff. 
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1. The Basic Details of the Withholding Obligation.
Korea's Corporate Tax Act levies taxes on certain domestic source income 
of foreign corporations through the withholding system. Withholding tax 
refers to the collection and payment of the tax by the person who pays the 
amount of income. Withholding tax is a very common system in Korea and 
is widely used in personal or corporate income tax systems. Income subject 
to withholding tax is characterized by a major risk of tax evasion or prob-
lems with tax collecting technology. 

Meanwhile, Korea's tax obligation is finally borne by the taxpayer's ob-
ligation to pay the tax amount after the steps of establishment and confir-
mation. In general, a tax obligation is established at the end of the taxation 
period and is confirmed through a procedure in which the taxation author-
ity imposes the tax amount. The withholding of income tax or corporate 
tax is automatically confirmed without any special procedure when the tax 
obligation is established when the amount of income is paid. The withhold-
ing obligation of a domestic corporation shall be borne by a foreign entity 
that is the counterpart in the transaction when it does not have a Permanent 
Establishment (PE) in Korea, or if an income paid by a Korean corporation 
is not related to a Permanent Establishment. The above only explains the 
case where a foreign corporation does not have a Permanent Establishment 
in Korea. 

Therefore, the fact that a foreign corporation does not have a Permanent 
Establishment in Korea, entails that the amount of income paid from a do-
mestic corporation is the income listed in the Corporate Tax Act, and that 
the domestic corporation has paid the amount of income to a foreign cor-
poration in Korea. However, the specific details (tax rates and settlement 
obligations) may vary depending on the type of income. 
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2. Withholding Tax of International Corporations

Introduction 
In 2018, the National Tax Committee, the taxation court in Korea, dealt 
with more than three hundred cases on disputes regarding withholding 
taxes. Of these, seventy-nine cases were referred to the Supreme Court. 
These numbers indicate that withholding taxes is one of the most disputed 
tax areas in Korea. 

First, I am going to review the definition of withholding tax. This will be 
followed by an examination of three key points where most arguments 
about the issue of withholding tax arise. I will review actual cases for each 
point to help you understand this issue. 

Normally, withholding tax refers to an employer’s act of reserving the 
tax amount from employees’ salaries, but my talk will be focused on the act 
of a Korean corporation to withhold the tax on behalf of foreign corpora-
tions. 

In the Corporate Tax Act, when a domestic corporation performs a trans-
action with a foreign corporation, it has an obligation to withhold the tax 
that a foreign corporation has to pay to the domestic taxation authority (in 
Korea the National Tax Service). When a foreign corporation has a Perma-
nent Establishment in Korea, it has a comprehensive tax obligation. But 
without the PE, the tax obligations of the foreign company are terminated 
by the withholding payment to the domestic company.  

Withholding tax is the amount of a foreign company’s payment withheld 
by the domestic company sent to the government as a partial payment for 
the corporate income tax of the foreign company. This definition includes 
3 points that are vital in order to understand what withholding tax is. It is 
‘income’, ‘payment’ and ‘withholding’. The first point we need to examine 
is ‘income’: How to define income. 

The main point : Income, how to define income 
Although the Corporate Tax Act in Korea adopts a negative system in gen-
eral, it applies a positive system in defining domestic source income subject 
to withholding tax, dividing those taxes into ten categories. The reason for 
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distinguishing income is that the calculation of the tax base and tax rates 
will vary according to the source of income. If these incomes are related to 
a Permanent Establishment or a capital gain of real estate, the foreign cor-
poration is obliged to report and pay taxes. 

Regarding the remaining domestic source income, that is not related to 
the PE, the Korean corporation should withhold and pay the corporate tax 
on the income. And then, the tax obligation of the foreign corporation is 
terminated by the payment of the withholding tax. Therefore, the question 
is what category the income of foreign corporations belongs to. Let us take 
a look at an actual case.  

Company A is an automotive manufacturer and B is an engine manufac-
turer. ‘A’ pays ‘B’ in return for engine development services, and the income 
classification of this payment has become the source of a dispute. If ‘B’ is a 
domestic corporation, there is no obligation to withhold taxes between the 
two companies. But for a foreign corporation, things are different. 

First of all, the domestic company has to look for corporate tax act and 
since there are no relevant regulations in a tax treaty, the domestic company 
has to distinguish between business income and royalties to carry out the 
withholding duty properly. 

If it is business income, Company A has to withhold tax at 2 per cent, 
and if it is a royalty, at 20 per cent. And since ‘B’ does not have a Permanent 
Establishment/PE in Korea, the tax issue would be closed when Company 
A pays the withholding tax. The Tax Committee views this income as a 
business income because the confidentiality clause is not specific and explicit 
about the nature of the transaction. This case shows that when a corpora-
tion makes an offshore transaction, it has to detail the character of the in-
come in the contract. This is because the withholding tax rate will vary de-
pending on the income classification and an additional settlement obliga-
tion. 

The main point: payment, definition of payment.  
Under the Basic Law of National T axation, the withholding obligation is 
established and confirmed at the same time when the payment made. So, 
the existence of withholding duty is determined by whether there is a ‘pay-
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ment’ or not. That is why the definition of ‘payment’ is important. The fol-
lowing example shows the expanded definition of payment, as well as why 
it should be expanded.  

Example: Corporation A, a domestic corporation, enters into a contract with 
C, a foreign corporation, to acquire 100per cent of its shares and pays the 
deposit. Before finalizing the deal, A transfers its status in the deal to Com-
pany B, another domestic company. However, B fails to pay the balance, so 
the deposit is forfeited. The issue in this case is whether B has a withholding 
obligation on Corporation C. The plaintiff, Company B, rejects the obliga-
tion on the following grounds.  

Under the Basic Law of National Taxation, the withholding obligation is 
established when the payment has been made. In this case, the actual payer 
of the penalty is Company A, not Company B.  This argument seems to 
make sense because ‘B’ did not pay the deposit. However, the court rules 
that Company B should have the obligation of withholding tax. 

Why? To answer this question, we have to define the meaning of pay-
ment. The following paragraph from the Income Tax laActw explains what 
the payment is. 

Unlike the Personal Income Tax Act, which has explicit exceptions of 
withholding duties, the Corporate Tax Act only defines the payments of 
penalties made in domestic transactions as taxable, and there are no re-
strictions on how to pay them. In other words, the "payment" includes the 
replacement of the deposit with a penalty. In addition, the provision for 
holding a portion of the deposit in case of cancellation can be included, so 
even if the tax was not imposed, it will result in the taxation right being 
determined by the parties to the contract. The court ruled in favour of the 
expanded withholding obligation when it comes to offshore transactions. 
And the ruling seems reasonable in that domestic income should be taxed 
by the tax authority in that country. 

But I think this ruling partially imposes an excessive obligation on the 
domestic corporation, and I will present a solution to this problem in the 
conclusion. By the way, the ruling is from the first trial, and the second trial 
is in progress. 
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Main point: withholding, how to withhold the tax. 
As a growing number of multinational companies do business in Korea, 
their practice of tax avoidance has become a serious issue. Many of them 
avoid taxes by using loopholes in the domestic tax laws or through paper 
companies that are applicable for tax treaties. In response to this tax avoid-
ance, the taxation authorities have expanded the meaning of the domestic 
companies’ obligation concerning withholding taxes for offshore transac-
tions. 

Example: A is a Group of corporate investors whose nationalities are the 
United States and Bermuda. They found Corporation B in Belgium. A enters 
into a contract with D, a domestic corporation, to transfer D’s shares to 
company B. B signs an asset management contract with C, another domestic 
company, and immediately transfers the shares to Company C. Afterwards, 
D pays dividends to Company C, and C pays withholding tax at 15 per cent 
based on the tax treaty between Korea and Belgium and remits the balance 
to company B. 

The key issue in this case is who finally gets the dividends and whether 
Company C has an obligation to figure out who the beneficial owner is. 

Judgment 1 
First of all, the court states that the dividends of Company D should go to 
A. Therefore, the application of the tax treaty between Korea and Belgium 
should be excluded and the tax treaty of the nationalities of Group A should 
be applied. 

The corporate investors in Bermuda are taxed under the Korean Corpo-
rate Tax Act since there is no tax treaty between Korea and Bermuda. A 
U.S. corporate investor is not taxed under the tax treaty between Korea and 
the U.S. Also, it means Company B is just the paper company of A.  

Judgment 2 
The Court states that Company C is obliged to investigate who the benefi-
cial owner is before Company C makes withholding payments. In most 
cases, the taxation authorities figure out who the beneficial owner is. They 
have the power to investigate. However, a company does not have such 
power, so I think it is practically impossible for a company to investigate 
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the counterpart of its transaction. It seems to me that asking a domestic 
corporation to find an actual recipient of income is an excessive duty.  

3. Conclusion
In conclusion, Korean corporations carry a heavier obligation than they are 
supposed to. Thus, for fairer taxation, the withholding obligations should 
be lowered to the same level as those in the Individual Income Tax Act. In 
addition, the definition of payments in the Corporate Tax Act should be 
clarified, increasing the predictability of the tax obligations.  
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Issues Arising from Unutilized Corporate Income 
Yang, Yujung, University of Seoul 
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1. Purpose of Tax and Background
In recent times, a great deal of effort has been made to reduce income gaps 
in the world. To make a resolution for this inequality, various attempts have 
been made, for example, basic income, progressive tax, and subsidies to help 
low-income groups. The South Korean government has been encouraging 
and advocating the trickledown effect since the founding of the country. 
Today, this effect has turned out to be more difficult to achieve than ex-
pected. This is a problem. 

Graph1.	Income	Polarization	in	South	Korea	by	Statistics	Korea	

The numbers in the graph on the left show the top 20 per cent income 
bracket which is then divided by the bottom 20 per cent income bracket in 
South Korea. Therefore, the larger number entails a greater income gap be-
tween the two groups. One of the results of this failed trickledown policy is 
that South Korea showed a 43 per cent income concentration by the top 10 
per cent in 2016. 
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Figure	2	The	National	Real	Income	in	South	Korea	by	Statistics	Ko-
rea	

In this graph, the upper line means the rate of increase in income for house-
holds. The rate has declined and eventually it has shown a minus which 
means the amount of real income has decreased.  
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The other line shows the growth rate of household expenses. This has also 
been in decline and shows a minus in 2015, which means people have spent 
less since 2015 despite an increase in the rate of inflation. 

A bigger problem is that the country's income concentration continues to 
grow. For instance, the top 10 groups alone from so-called Chae-bols - 
a major, usually family-owned, business group in South Korea - generated 
44.2 per cent of the nation’s GDP in 2018. On the other hand, even though 
there are about 3.5million SMEs in Korea, they have no privileges and are 
subject to the enormous power of the Chae-bols. This has very significant 
consequences. The average SME salary, which is what most South Koreans 
earn, is approximately half that of a salary in a major company. Therefore, 
inequality has kept growing and reached the highest level since 2000. The 
gap between non-worker and worker income, interest, and dividends on 
financial assets and real estate rent have affected this figure. A rise in unem-
ployment is another reason for the rise in income inequality. Therefore, in 
2017, the relevant law on the taxation of a company's reserves was revised 
to better achieve its purpose. The new “promotion tax for investment and 
co-prosperity” imposes a levy on what a corporation has in the form of cash 
or deposits without paying bonuses or investments even when income arises. 
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In short, this is a corporate levy that would be imposed on corporate re-
serves if they are not used for investments or wage increases or as financial 
aid to SMEs. The name of the special tax treatment is ‘Tax to promote in-
vestment and co-prosperity’. In fact, roughly translated, the name of the tax 
is ‘Unutilized corporate income tax’. The term, ‘unutilized corporate in-
come’ means levying tax on what a corporation has in the form of cash or 
deposits in the company without paying bonuses or dividends even when 
income arises. The purpose of this tax is to create a virtuous cycle in which 
corporate income flows into households through wages and investments. 
This tax came about when there was a risk that low economic growth would 
become entrenched and the income gap between companies and households 
in Korea would keep growing. Therefore, this tax is a corporate one that is 
levied on unutilized income if it is not used for investments or wage in-
creases or mutual aid promotion tax in the business year.  

2. Composition of the Law & How to Calculate It
It consists of 20 per cent additional tax if an entity with equity exceeding 
KRW 50 billion (SEK 405milion) does not use more than a certain amount 
of its income in the business year for investments or wage increases or mu-
tual aid. Unutilized income is the amount deducted from the following 
year’s refund reserve and the excess of the current year carried forward. 

In fact, this special tax treatment is not a completely new one in South 
Korea. It was introduced by the last government, thereafter it was revised 
by the current government to achieve the purpose. The following formulas 
have been amended, and they will be explained emphasizing the revisions 
compared to the previous proposal.  

<Formulas>	

There	are	two	ways	to	obtain	taxable	income.	Thus,	corporations	may	choose	
one	of	two.	

-(1)	 Formula	 investment	 excluded	 :	 [corporate	 income×15%	 -	 (wage	 in-
crease	+	aid	to	SMEs)]	×20%	
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-(2)	Formula	investment	included	:	[corporate	income×65%	-	(investment+	
wage	increase	+	aid	to	SMEs)]	×20%	

-Taxable	income	=	corporate	income	=	business	year	income	+	adding	items
to	income	–	deducting	items	from	income

-The	corporations	earning	more	than	KRW	300	billion	are	excluded	from	tax-
able	income.	If	the	earning	exceeds	KRW	300	billion,	it	will	be	considered	to
be	just	KRW	3	hundred	billion	(about	SEK	3	billion).

Revisions to weighting are as follows: 

• Investment	is	the	sum	of	investments	such	as	machinery.	In	other
words,	it	means	newly	acquired	business	assets	for	use	in	a	domes-
tic	permanent	establishment.	Also,	 there	will	be	50	per	cent	(0.5)
weighting	on	investments.

• Land	and	dividends	are	excluded	from	the	current	income	reduction
category.	Due	 to	 the	 low	effectiveness	 in	 generating	 added	value,
land	was	excluded	from	the	list.	The	shareholders	of	a	listed	com-
pany	that	is	subject	to	taxation	do	not	fit	the	purpose	of	an	income
virtuous	 circle	 in	 Korea,	 considering	 that	 there	 are	 the	 foreign
shareholders	and	the	majority	stake	of	the	management	family.	The
increase	in	employment	and	wages	and	the	weighting	of	mutual	aid
promotion	have	been	expanded.

• Weighting	on	aids	from	a	major	company	to	the	SME	is	 increased
from	1	to	3,	 in	order	to	motivate	both	companies	to	share	results
and	support	R&D,	and	payments	to	workers	and	labour	welfare	in
small	companies.

• Weighting	 on	 a	 wage	 increase	 of	 youth	 workers;	 ‘Youth	 worker’
means	 full-time	 workers	 from	 the	 age	 of	 15	 to	 29.	 Also,	 the
weighting	 is	 applied	 to	 enterprises	 where	 the	 number	 of	 youth
workers	has	increased.
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• Formation	of	Aids:	funding	by	major	companies	for	co-prosperity,	a
welfare	fund	for	the	SMEs	are	considered	as	aids.

• Contributions	to	an	agricultural	cooperation	foundation	or	as	a	de-
posit	for	SMEs	in	cooperation	has	benefits.

• Cases	 where	 major	 companies	 contribute	 funds	 to	 cooperative
SMEs,	cases	where	major	companies	contribute	funds	to	labour	wel-
fare,	 cases	where	major	 companies	 contribute	 funds	 as	 a	 form	of
loan	 or	 deposit	 to	 the	 banks	 of	 the	 SMEs	 in	 accordance	with	 the
Banking	Act:	major	companies	that	take	such	measures	can	reduce
their	tax	legally	through	this	special	law.	Other	than	the	cases	noted
above,	financial	contributions	for	co-prosperity	cooperation	which
are	established	by	 the	Ministry	of	Economy	and	Finance	 in	South
Korea	are	also	one	of	the	measures.

• Within	the	weighting	on	workers’	wages,	a	new	weighting	for	full-
time	 youth	 workers	 has	 been	 introduced.	 The	 weighting	 on	 this
group	is	1.5.	Weighting	on	others	in	this	worker	group	is	1;	Execu-
tives	and	high	earning	employees	are	excluded.

• Weighting	on	a	wage	increase	of	newly	hired	employees	is	2.
• Weighting	 on	 contributions	 has	 been	 increased	 from	 1	 to	 3.	 The

weighting	will	be	applied	to	contributions	in	the	following	business
year.

• The	 revisions	 listed	 above	 are	 to	motivate	 companies	 to	 employ
more	youth	workers.	Revisions	 for	 existing	 employees	 are	 as	 fol-
lows.

• Weighting	on	a	wage	increase	of	the	existing	employee	is	1.5.
• Weighting	on	a	wage	increase	of	a	regular	youth	worker	is	an	addi-

tional	1;	this	weighting	can	be	attached	to	other	weightings.	In	a	sit-
uation	with	an	increased	number	of	youth	workers	and	permanent
workers,	this	weighting	can	be	applied.

• Since	the	temporary	employees	consist	of	youth	and	low-level	work-
ers,	these	revisions	are	to	encourage	companies	to	make	temporary
workers	permanent.
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3. Issues with Taxes 
There	are	various	opinions	concerning	this	new	tax	law.	These	3	contentions	
are	the	most	representative.	

The reason for the introduction of the ‘Tax to Promote Investment and 
Co-prosperity’ 
The government in South Korea has been encouraging and advocating the 
trickledown effect since the country was found. Nowadays, this effect has 
turned out to be more difficult to achieve than expected. In fact, the new 
system has already been initiated, however, it is still controversial. This is 
one of the opinions from the supporters of the introduction: The intended 
benefits of the trickledown legislation did not actually materialize. Instead, 
the benefits remained in the companies which were passive regarding mak-
ing the virtuous circle where money flows from the companies to the house-
holds. In this situation, the government decided to implement the new sys-
tem on the reserves. This view makes sense in terms of the allocation of 
resources.  

On the other hand, the opposite side contends that a fundamental ques-
tion may be raised: It is unclear whether companies that are passive in rais-
ing investment and wages are actually linked to increased reserves. Further-
more, although the virtuous circle of the earnings from the companies to 
the households seems reasonable, this perspective has different measure-
ments for corporate income and household income. An entity's profits and 
reserves are measured on an accrual basis but a household's income is meas-
ured on a cash basis. 

A problem from a legal perspective: If the special taxation violates the 
property rights of private entities. 
The view of lawfulness contends that this special tax could be regarded as 
infringing on the basic rights of the private entity. However, if it is inevitable 
to achieve its objective, Clause 2 Article 37 of the Constitution, stipulating 
that you may only limit all freedoms and rights of people by law if it is 
necessary for the maintenance of national security, or maintenance of order, 
or public welfare, would be applied. Even when rights and freedoms are 
limited, it still may not infringe on the essentiality of freedoms and rights. 

On the contrary, the opponents are saying that the legitimacy of regula-
tion and the rationality of the taxation system are being called into question. 
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They say the new system violates the autonomy of the enterprise. Although 
the levy is aimed at the companies that have made insufficient investments 
or wage increases, an enterprise's decision-making on investments and 
wages should take its business environment and management strategies into 
account. The newly introduced system is an excessive interference by the 
government without considering the size or the type of businesses in ques-
tion. The end result may be negative. 

Does the tax law constitute double taxation? 
The supporters claim that since the basis of the tax is derived from taxable 
income that is also the basis for determining the amount of corporate tax, 
this special taxation is different from the existing corporate tax and has a 
different rate in practical terms and requisition. It is taxed on the reserves 
based on the corporate income. Therefore, it is an independent and different 
tax. At the same time, the opposite side claims that the basis of the tax is 
derived from taxable income that is also the basis for determining the 
amount of corporate tax. And from this, this levy could be a double tax that 
violates the principle of the prohibition of excessive seizure which is consid-
ered a violation of the Constitution.  

 Several suggestions from the opposite side include lower tax rates and 
wider coverage for the new system to be sustainable. Thus, the system 
should be kept valid and get updated steadily. 

4. Conclusions
Numerous arguments concerning this tax law are still being put forward 
and there is still ongoing trial and error. The newly introduced tax is con-
sidering an increase of corporate tax rate in accordance with the establish-
ment of a KRW 300 billion tax base. Therefore, it has been necessary to 
exclude an excess of more than KRW 300 billion from the application of 
the levy in the calculation. In other words, if corporate income exceeds 
KRW 300 billion, it is just considered to be KRW 300 billion and the cal-
culation is made based on that. This is affected by the revision of the Cor-
porate Tax Act, which raised the tax rate on companies' income exceeding 
KRW 300 billion from 22 per cent to 25 per cent. The number of companies 
that exceed KRW 300 billion in the tax base was 77 in 2016. Considering 
that 330,000 out of 590,000 corporations actually pay corporate taxes, 
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only major companies, which constitute less than 0.02 per cent of the total, 
will be affected by the corporate tax hike. Among them, major manufactur-
ing enterprises like Samsung and Hyundai make investments in their busi-
ness assets such as machinery. Therefore, the manufacturing businesses are 
in a more favourable position than businesses in finance.  

The major companies behave in a monopolistic way and it is all tangled 
up with politics and laws so far. Reviewing this situation, the pressure from 
the major enterprises over SMEs and general households is immense. South 
Korea is looking for a breakthrough for young people today and to break a 
pattern of unproductive and inefficient major enterprises. The new govern-
ment democratized the economy: By increasing public spending, public em-
ployment and raising corporate tax. In my opinion, we are in an intermedi-
ate stage of a process of democratizing the economy. 

If we go beyond the name of the law and the economy, it is easy to realize 
that just relying on today’s market principles to increase household income 
is not enough. Therefore, the tax system that has been introduced may be 
regarded as a suitable measure for its purpose. What has changed compared 
to corporate taxation in the previous system is that there has been a 
weighting on investment, wage increases and support to small businesses. It 
is impossible to change the economic and social structure itself. Therefore, 
I believe the purpose of the ‘Tax to Promote Investment and Co-prosperity’ 
is the best way to resolve the current problem. 
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Features of Korean Corporate Tax 

1. Corporate tax accounts for 25 per cent of all tax revenue

2. The country has a right of taxation

3. Corporate tax is a direct tax, so taxpayers correspond with tax

bearers

4. Ordinary tax does not specify a use

Type of Taxpayer 

1. Corporation

2. Any unregistered incorporate body

3. Foundation

4. Other organizations1

Types of Corporations 

1. Domestic corporations

• The term "domestic corporation" means a corporation with
its headquarters, main office or actual business management
place located in the Republic of Korea

2. Foreign corporations

• The term "foreign corporation" means an organization that
has its headquarters or main office in a foreign country and
is in the form of a corporation that meets the standards

1 The term “other organizations” refers to non-profit corporations 
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prescribed by the Presidential Decree (limited to such a corp-
oration that does not have a place for actual management 
of its business in the Republic of Korea) 

Tax Periods 

• Taxpayer can determine the business year(tax period) freely,
but the business year cannot be more than year.

Types of corporations Taxable income 

Domestic corporations Worldwide income 

Foreign corporations Domestic source income. 

Types of corporations Place for tax payment 

Domestic corporations 

• Its registered headquarters

• Main office is located

Foreign corporations 

• Its domestic place of business
is located ? where 

• Location of each of its assets



106 Kim bohun Korean Corporate Tax106 KIM BOHUN Korean Corporate Tax 

Place for Tax Payment 

Object of Taxation 

• Increased net asset theory

Korea's corporate tax is based on the increased net asset theory. Thus, cor-
porate tax is comprehensively taxable. 

• Income = the ending inventory assets + consumption - the beg- 
inning of inventory assets

The Tax Base 

1. The principle of net income taxation

• The tax base is the net income, minus the expenses used to make
a profit.

2. The principle of period taxation. (period tax)

• It takes the form of a period tax (Periodische-Steuer) that arti- 
ficially separates the taxation period and calculates the tax amo- 
unt by the unit of the taxable period.

3. Do not consider personal exemption.

4. The principle of respect for business accounting (financial accounting
standards)

• Applying the criteria for corporate accounting that are generally
recognized as fair in calculating the amount of income for each
business year

• Compliance with the standard practice of corporate accounting,
except as otherwise provided in the Income Tax Act, etc.
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Tax Rates 

Korean corporate tax has a four-stage progressive marginal tax rate based 
on the amount. 

Calculation of Corporate Tax 

When we calculate corporate tax, we use this procedure. 

1. I/S net profit during business year

• The Corporate Tax Act does not have its own calculation body to
determine the tax base. Therefore, it begins with the net income
in the income statement.

2. Tax adjustments
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• There is a difference between corporate income and tax income.
To resolve these differences, we make tax adjustments. Below
are examples of tax adjustments.

I. Inclusion in gross income

II. Non-inclusion in gross income2

III. Inclusion in deductible expenses

IV. Non-inclusion in deductible expenses

3. Income for each business year

• Tax adjustments determine tax income for each business year.

4. Forward losses

• Forward losses are the total amount of incurred deductible exp- 
enses that exceed the total amount of gross income accrued dur- 
ing the forward business year.

• If there are forward losses, the forward losses must be deducted
from the income.

5. Non-taxable income

• The income that is excluded from taxation in the Real Tax Act
due to the needs of public interest or technology problems.

2 In the case of a corporation, the amount of income dividends the holding 
corporation receives from its subsidiaries is not included in gross income. 
But it depends on the ratio of shares acquired three months before the divi-
dend date and the form of the subsidiary. This is one way of eliminating 
double taxation 
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6. Income deduction

• A kind of preferential treatment of corporate taxes.

• This is well described in “Special Tax Treatment Control Law”

Through the above procedure, we determine a tax base of corporate tax and 
the tax base is multiplied by the tax rate3 to confirm the tax amount. If the 
taxpayer meets certain requirements, it is called a tax credit. A tax credit is 
a certain amount of tax that the tax office deducts and exempts for the 
taxpayers. One type of tax credit is the foreign tax credit.4 

After a long calculation, a total tax owed is estimated. If you violate your 
tax obligations like additional tax on the insincere self, you should add an 
additional tax. 

3 The tax rate table is given at 3p. 
4 The foreign tax credit is a tax credit for income taxes paid to a foreign 
government as a result of foreign income tax law. 
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1. Introduction
The substance over form principle regulates the relationship between civil 
law and tax law. That is, how tax is to be determined on the basis of our 
civil law documents. Taxation was earlier determined on the basis of 
formalities of the agreement itself, which meant it was determined on the 
formal dispositions of the parties, which easily led to tax avoidance. 

Sweden has one of the highest tax rates in the world, due to a large public 
sector that is financed through tax revenue. Sweden’s taxes have a major 
impact on society, as our taxes affect our welfare. One threat to our society, 
and thus welfare, is tax avoidance and tax planning . This is because tax 
avoidance or tax planning may have a negative impact on our welfare 
system and society. Tax avoidance and tax planning also have a negative 
effect on the general willingness of the Swedish population to pay tax. 

Tax avoidance is a longstanding problem and a well-discussed topic. 
Sweden introduced the Tax Avoidance Act in 1980 based on the General 
Anti-Avoidance Rules (or GAAR for short). In addition, we also have a 
practical method that has come to be called the principle of transparency, 
or “real significance”. The principle of transparency and the concept of real 
significance means that you consider an agreement's "real significance" 
when determining its tax consequences. This is because the courts would 
like to have a neutral view of the agreement and its tax consequences, and 
thus prevent the parties to the agreement from drawing up an agreement 
based on a certain result and thus with a certain tax base in mind. The 
method means that the contracting parties must instead live with the result 
and take the consequences of the tax law. In this way, civil law becomes the 
judicial precedent in relation to tax law.  

The following section will focus on these two countermeasures against 
tax avoidance and discuss and question whether these are really effective 
and legal. The purpose of this chapter is to discuss the Tax Avoidance Act, 
the principle of transparency, the concept of "real significance", but also 
how they apply to Swedish law. The chapter will also explain how these 
methods relate and are consistent with the general principle of Swedish tax 
law - the principle of legality. 
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2. The Concept of Tax Avoidance 
Tax avoidance involves a procedure that does not contradict the wording 
of the legislation but goes against its very purpose. The term is used in 
situations where a legal act is not in accordance with the legislature's formal 
wording, but which provides a tax advantage that the legislator had not 
intended or implicitly accepted. When the real significance of a contract 
does not match the legal meaning that the parties have entered into, it is 
regarded as tax avoidance. 

As previously mentioned, addressing the problem of tax avoidance has 
been the subject of discussion in Sweden for a long time. Two methods have 
been developed to combat the problem of tax avoidance: firstly, a general 
law against tax avoidance and secondly, a review principle through practice. 
But the concept underlying both of these methods is called "real 
significance". 

3. The Concept of “Real Significance” 
The concept of "real significance" is a basis for the Tax Avoidance Act and 
the principle of transparency, and entails that the courts must consider the 
true intent of legal documents, and not the agreement that forms the basis 
of the legal act. The concept provides a neutral view of the agreement that 
is the basis for taxation and prevents the parties to the agreement from 
concluding an agreement based on a certain desired result and level of tax. 
The concept prevents tax planning and tax avoidance as the concept means 
that the contracting parties must live with the results of their legal actions 
with the agreement and thus the tax consequences of the legal documents. 
The concept means that civil law becomes the precedent in relation to tax 
law. 

However, the concept of "real significance" led to a lack of judgement 
regarding how the concept should be interpreted and thus the assessment of 
the concept might differ. This was because the concept lacked support in 
the law and thus called its applicability into question. It was believed that 
the concept lacked predictability for the tax in question, which contravened 
the Swedish principle of legality, which is the basis for our tax legislation. 

In order to meet a legal security perspective and also address the 
shortcomings of the concept of "real significance", a more objective as well 
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as general tax avoidance clause was introduced, which eventually became 
the current Tax Avoidance Act. 

But before I tell you about the Tax Avoidance Act, I would like to give 
you a good example to explain the concept of real significance more clearly. 
The example has to do with leasing. Leasing entails that someone has the 
right to use and access someone else’s property in exchange for payment. 
According to Swedish law, the transaction for the leased property, becomes 
the legal act that will be decisive for the taxation. 

4. The Tax Avoidance Act 
The Tax Avoidance Act applies to a legal act undertaken to circumvent or 
utilize tax regulations in order to reach tax effects that were not intended 
by the legislature. The Tax Avoidance Act does not apply to a legal act with 
acceptable grounds or that is considered normal, in relation to the financial 
results achieved. The taxes that are affected, and to which the law applies, 
are the municipal and state income taxes. 

In order for the law to become applicable, there are certain necessary 
conditions that need to be fulfilled.  

The first condition concerning the applicability of the Tax Avoidance Act 
is whether the legal document is part of a procedure that entails a tax 
benefit. What is meant by a tax benefit, is avoiding the tax that would have 
arisen if the procedure had not been implemented. Note that such a tax 
benefit may also arise at a later date than the tax year in question. In such 
cases, the necessary conditions are also considered fulfilled. 

The second necessary condition in the law is that the taxpayer must have 
participated directly or indirectly in the legal act leading to a tax benefit. 
Corporations that have directly or indirectly participated in the legal act are 
also covered by requisition. However, the tax benefit must be the tax benefit 
of the taxpayer himself. Furthermore, the tax benefit must be presumed to 
have been the main reason for the procedure. This necessary condition must 
be assessed objectively, and the taxpayer's own intention is of less im-
portance. This means, after an overall assessment of the objective circum-
stances, that the tax benefit should constitute the overriding reason for the 
procedure. 

The last necessary condition that renders the law applicable is in the sit-
uation where a procedure would run counter to the legislature's purpose.  
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5. The Principle of Transparency 
Opinions concerning the meaning of transparency and how the principle 
should be applied differ greatly. Recent practice suggests that the principle 
of transparency should be applied to the concept of "the true meaning of 
legal acts". The courts apply the principle of transparency by looking at the 
formal meaning of a legal act and treating it in accordance with its true 
meaning. Thus, the true civil-legal meaning of the legal act is central to the 
principle of transparency. 

Another definition of transparency is that the true economic meaning 
determines the designation. According to this definition, you must consider 
the overall economic meaning and if it corresponds to the civil law 
designation, the legal act has been granted. Furthermore, the definition 
means the true economic meaning determines the designation.  

The principle of transparency may also be used with the term holistic 
view. That is, in accordance with what the courts do, to see the whole 
picture and thus include the result of several legal acts. 

In summary, it is difficult to give a clear definition of what the principle 
of transparency means. In one way, transparency is defined by the fact that 
one or more legal acts should be taken into account in the overall civil legal 
meaning and that taxation should be controlled by it. While on the other 
hand, there is a definition of the overall economic meaning. It may be noted, 
however, that the principle of transparency leads to a discussion about the 
relationship between civil law and tax law. 

6. The Relationship Between Transparency and the Tax Avoid-
ance Act 

The principle of transparency and the Tax Avoidance Act have to some 
extent been applied in parallel. The Tax Avoidance Act does not apply until 
a claim by the Swedish Tax Agency has been made, with the County 
Administrative Court as the first instance. Thus, there may be a notion that 
courts more likely use a judgment based on the principle of transparency in 
cases where claims under the Tax Avoidance Act is missing. 

Another reason why the Tax Avoidance Act cannot be applied may have 
to do with the necessary conditions of the law. The necessary conditions of 
the law must all be fulfilled in order not to take into account a legal act 
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when making an assessment. According to practice, it is considered difficult 
to meet all these conditions. This means that arguments about tax avoidance 
can instead be based on civil or economic conditions, which leads to a 
reasoning of the principle of transparency. Thus, you may say that both the 
Tax Avoidance Act and the review principle are both countermeasures for 
tax avoidance and cover the same scope. Transparency, with the definition 
of civil law, may be considered to include a wider scope, since the method 
does not, in advance, provide given proposals. From this, it can be 
understood that the two methods that were intended to prevent tax 
avoidance and thus be an advantage for the rule of law, have instead created 
confusion within its scope. This means that the two countermeasures are 
being challenged by the Swedish principle of legality. 

7. The Principle of Legality 
According to the principle of legality, tax is not possible without law and 
thus regulates the personal and financial conditions of individuals. Hence, 
tax may not be levied, unless there is a provision which states that tax shall 
be levied in any given situation. The law must therefore clearly state how 
and what should be taxed in order for it to be taxed. This is so that we, the 
taxpayers, are able to predict the tax that we have to pay. Furthermore, this 
entails a ban on the application of tax law by analogy. This is because 
application by analogy may be to the disadvantage of the taxpayers, since 
in that case, the tax is no longer predictable. 

Furthermore, tax law is also prescribed in the Instrument of Government, 
that is, one of the Swedish constitutional laws. The Instrument of 
Government states that regulations (on tax) must be drafted in laws 
regarding the relationship between society and the individual, which can 
only be determined by the Swedish Riksdag. Thus, in the opinion of the law, 
it is not acceptable to delegate such decisions between society and the 
individual to the government, such as tax. 

Higher taxes or similar fees may not be levied than what is stated in the 
regulations at the time of the event or when the legal action took place and 
thus triggered the tax. This means that taxation may not be determined ret-
roactively according to the principle of legality.  



117The Swedish Korean Tax Conference 27th to 29th of December 2019

  

The Swedish Korean Tax Conference 27th to 29th of December 2019 

 

117 

   

8. Are the Countermeasures Compatible with the Principle of  
Legality? 

The Tax Avoidance Act has received some criticism for contravening the 
principle of legality. This is because the law does not apply specific rules in 
advance, but norms are created in practice. The judges are given the com-
petence to create new norms and the competence is gained through the Tax 
Avoidance Act. This can be compared to the delegation of skills from the 
Swedish Riksdag. The delegation of the application of the law to the judges 
is not statutory and a conflict with the Instrument of Government arises. 
The Tax Avoidance Act provides competence for application in analogy and 
thus becomes seen as a standard of competence that puts the Instrument of 
Government out of play. In summary, the Tax Avoidance Act provides a 
space for analogue and extensive interpretation and thus is not in accord-
ance with the principle of legality. However, what speaks in favour of the 
Tax Avoidance Act being in accordance with the principle of legality is that 
it fulfils the requirements that tax collection should be supported by the 
law.  

The principle of transparency, in simple terms, implies that, since there is 
no provision for the application of the principle in law, but only in practice, 
it is not compatible with the principle of legality. And thus, criticism is 
directed at the principle that it is used even though there is no support for 
it in the law. What speaks in favour of the principle of transparency being 
compatible with the principle of legality is that you do not define 
transparency as a particular method, that is, a countermeasure for tax 
avoidance, but as a civil interpretation of legal acts.  

To summarize, both methods may be considered to mean a delegation of 
competence from the legislature to the courts, which may be 
disadvantageous from a predictability perspective, that is, the principle of 
legality’s perspective.  

However, I believe that, despite the Tax Avoidance Act giving no clear 
application, it is largely consistent with the principle of legality as the 
method appears in the law. Instead of arguing against the Tax Avoidance 
Act and the principle of transparency, I further believe that more well-
motivated judgments should be sought and clarification that these methods 
are measures against tax avoidance. 
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9. Possible Measures Against Tax Avoidance That Do Not Violte 
the Principle of Legality 

A measure against tax avoidance may not violate the principle of legality 
and must include both legal security aspects and efficiency considerations. 
As previously mentioned, both the Tax Avoidance Act and the principle of 
transparency have been criticized from a legal security perspective. 

Something that might increase public confidence in the discussion about 
tax avoidance is if some judges had specialist knowledge of the field of 
taxation, as this would lead to increasingly accurate assessments. Such 
specialist knowledge might be provided in more courts in Sweden if the 
interest is there. That would mean that the Tax Avoidance Act and the 
principle of transparency would be applied in more cases, cases would differ 
less and thus clearer standards would be created as to how these measures 
should be applied. 

10. Summary and Final Remarks 
Tax avoidance is a problem for society, but also for the individual. Tax 
avoidance is also an area that we will never agree on. The countermeasures 
that have been discussed in this chapter are the Tax Avoidance Act and the 
principle of transparency. Two methods that can be considered contrary, 
but also with the principle of legality. The methods have been criticized 
because there is no clear law or practice that stipulates how they should be 
applied. Clarifying these methods may be a naive hope. But in order to 
create appropriate measures for the problem of tax avoidance, I believe that 
naivety is required. I have presented a remedy for the problem of the Tax 
Avoidance Act and the inapplicability of the review principle, which is to 
introduce a system of judges expert in tax law, starting from the beginning 
and not using old methods and thus taking older practices into 
consideration. 
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1. What is the Rejection of Unfair Calculation? 
Taxpayers usually try to reduce their tax burden in three ways: Tax Saving, 
Tax Evasion, and Tax Avoidance. Tax Saving is a legitimate way to lessen 
their tax burden while Tax Evasion is an illegal one. In comparison, Tax 
Avoidance is a way to reduce your tax by using loopholes in the tax codes, 
so this is a grey area. It is not illegal but is against the very purpose of the 
tax laws. The Rejection of Unfair Calculation in Korean corporate tax law, 
or the RUC is a principle that tax authorities apply in order to counteract 
‘Tax avoidance’. The RUC can be regarded as corresponding to Domestic 
Transfer Pricing. 

The RUC in the Corporate Tax Act is expressed in Article 52, it describes 
tax that has been “unfairly reduced”, through the unfair calculation, with 
a related party. 

Let me take an interesting example to which RUC was applied. We have A, 
a Private Company, B, a Tourism Organization, and C, a Local Govern-
ment. A and B were related parties. B was experiencing financial difficulties, 
and C was the largest shareholder of B, and guarantor of B's debt. If B were 
to go bankrupt, C would also possibly have encountered financial difficul-
ties. A refused C 's continuous requests for direct support. In the end, A 
donated KRW 15 billion to C for the purpose of B's normalization. B re-
ceived this fund through C and managed to get itself out of financial diffi-
culty. A regarded this as a donation to the local government and subse-
quently included it in deductible expenses when it reported its corporate 
taxes. 
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However, the National Tax Service stated that company A had taken a 
detour to support B through the third party C. The National Tax Service 
consequently imposed corporate taxes on A after excluding the total 
amount of donations from the deductible expenses, applying the RUC. 
What were the grounds for the application of the RUC by the National Tax 
Service?  

#Purpose 
To answer this question, we need to be reminded of the purpose of the RUC. 
Transactions with related parties could be used to avoid taxes. If these 
abuses are allowed, the purpose of the law could be damaged and taxable 
capacity cannot be properly measured. Therefore, the Corporate Tax Act 
applies the RUC to prevent these abuses and to actualize fair taxation. In 
practice, the RUC is applied by a combination of two principles: the equity 
in taxation and the principle of no taxation without being codified by law. 

#Conditions 
There are two conditions for the application of the RUC. 

1. It must concern a transaction between related parties. Both parties 
should be related at the time of transaction. 

2. It must be listed in an Enforcement Decree. 

An Enforcement Decree divides transactions where the RUC is applied into 
two categories; one is the transactions where the RUC is applied only when 
the profit exceeds a certain level and the other is where the RUC is applied 
automatically. 

Transactions where the RUC is applied only when the profit exceeds a 
certain level include: 

• Where assets are purchased at a price higher than the market price. 

• Where money, other assets or services are lent or provided gratui-
tously or at an interest rate, tariff, or rent that is lower than the 
market price. 
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In this category, RUC is applied when the difference between the market 
price and the actual transaction price is higher than 5% of the market price 
OR larger than 300 million won, or 260 thousand dollars. 

Transactions where RUC is applied automatically 

• Where unprofitable assets are purchased. 

• For a merger of corporations that are affiliated, where capital gains 
or losses from a transfer following the merger are reduced because 
the merger is made at an unfair ratio. 

# Effects of its application 
Concerning transactions that are subject to the RUC, we can recalculate 
income in the business year. Also, the authority imposes an obligation to 
pay tax on the real owner of the income. 

• Included in deductible expenses and excluded from deductible ex-
penses at the same time or 

• Excluded from deductible expenses  

 
On annual profits before subtracting corporate tax expenses 

• The effects of the RUC are limited to the recalculation of income of 
the business year, neither negating legal acts between related parties 
nor nullifying the effects of the calculation in areas governed by 
private laws. 

• The income or revenue of the counterpart is NOT adjusted. 
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2. Drawbacks of the Current Rejection of Unfair Calculation 

‘Economic Rationality’ - The criteria for deciding fairness are not clear. 

#Criteria  
The criteria for deciding fairness are not clear. This could lead to arbitrary 
interpretations of the law by the National Tax Service. Ongoing arguments 
arise out of this uncertainty between the National Tax Service and taxpay-
ers. 

As concerns the transactions where the criteria of noticeable profits do 
not apply, their fairness is decided by 'economic rationality'. 

Judgment: 2005Do14257 
When corporations abuse transactions with related parties under the guise 
of forms of various transactions and not in a normal, economic, rational 
way: 

• The National Tax Service deems that the tax burden of a domestic 
corporation has been unfairly reduced through the unfair calcula-
tion of the amount of income of the domestic corporation in trans-
actions with related parties 

• The standards for decisions: sound social norms, generally-ac-
cepted trade practices & the prices applied or acknowledged to be 
applied to arm's length transactions between persons, other than 
related parties  

Here follows a court decision on it. The boundaries of “the sound social 
norms” or “generally-accepted trade practices” are ambiguous. 

#The Actual Case 
To prevent related companies (Conglomerate, Parent Company, Subsidi-
ary...) from ending up in financial difficulties and with a dishonoured bill, 
they often finance at a low or no interest, provide non-monetary support or 
a guarantee payment. 
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Such support is inevitable because it would have a knock-on damage ef-
fect on the guarantor’s company's credit if dishonour were to occur to an 
affiliated company. 

Nevertheless, under the current law, the RUC is applied to all these meth-
ods of support. 
Critics of this application of the RUC claim that it does not reflect reality. 

Let us once again look at the case we reviewed earlier. The National Tax 
Service denied the detour transaction and applied the RUC. By contrast, the 
Supreme Court judged that A's donation was intended to help C for the 
purpose of public interest, and thus A’s aim had nothing to do with tax 
avoidance. 

The Supreme Court ruled that this donation corresponded to a statutory 
donation, and should not be regarded as an object of taxation, cancelling 
the National Tax Service’s decision stating that A's donation and C's finan-
cial support were a unitary act. That is, that the RUC did not apply. 

These kinds of arguments arise because the criteria are not clear. 
The Possibility of Violating the Principle of Equity of Taxation - Different 

Standards for the Same Transaction 
In the decision concerning the fairness of a transaction, the criteria depend 
on which side of the transaction you are.  
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ENFORCEMENT DECREE OF THE CORPORATE TAX 
ACT (Article 88) 

‘ 300 million won or at least an amount equivalent to 5/100 of 
the market price (…) 

ENFORCEMENT DECREE OF THE INHERITANCE TAX 
AND GIFT TAX ACT (Article 28) 

‘the value equivalent to 30/100 of the assessed value of stocks, 
etc. or 300 million won’ to them. 

An article of the RUC prescribes a standard for the decision of 'fairness' as 
300 million won or at least an amount equivalent to 5/100 of the market 
price. However, the Inheritance and Gift Tax Act prescribes a standard 
amount of the value equivalent to 30 per cent of the assessed value of stocks, 
etc. or 300 million won to them. 

Applying different standards on the same transaction is against the prin-
ciple of the equity of the tax burden. Also, it is inconsistent to apply differ-
ent standards on partial ordinary courses of business while the RUC on 
capital transactions applies to Inheritance Tax and Gift Tax Act mutatis 
mutandis. 

3. Improvement Plans 
Making the Criteria of ‘Economic Rationality’ Clearer by borrowing the 
'Business Purpose Rule', which is a more specific criterion than 'Economic 
Rationality', we can expect a better protection of taxpayers’ property rights 
and improved predictability of taxes. The Business Purpose Rule regards 
transactions as abnormal if they are NOT performed for the purpose of 
general business. The United States applies this rule as a criterion for decid-
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ing fairness. In the first case that applied this rule, a taxpayer used the reor-
ganization of his company simply to avoid paying tax. It was rejected be-
cause the act did not have the purpose of business. 

Modifying the Criteria of the Arm’’s Length Price When Related Parties 
Transact 
I suggest that the criteria of the arm's length price be modified when related 
parties transact. The standard for fairness should be more favourable to the 
donor corporation for an improved equity in taxes. 

We saw above that the Inheritance and Gift Tax Act prescribes a stand-
ard amount of the value equivalent to 30 per cent. However, if we calculate 
the standard of fairness to 30 per cent, 

1. Corporate tax law already imposes sanctions on gratis transfer of 
wealth between non-related parties by provisions of constructive 
donations. 

2. Corporations is highly do a role of conduit which transfers profits 
by stockholders and creditors. 

3. It could not correspond to the purpose of the article that imposes 
sanctions on the transactions among related parties. 

Considering these points, 30 per cent would be a too generous range of 
gratis transfer of wealth through corporations. Therefore, I suggest modify-
ing the criteria for taxing the ordinary course of a business within a range 
of between 5 and 30 per cent. 

 

  

The Swedish Korean Tax Conference 27th to 29th of December 2019 

 

127 

   

Tax Penalties in Korea 
Jooyoung Jun, University of Seoul 

 

 

 

 

 

 

 

 

 

What do you think about the word 'tax penalty’? I thought this word was 
a bit oppressive. The purpose of a tax penalty is to encourage tax compli-
ance such as a cooperative obligation and a tax obligation. Thus, it makes 
taxpayers encounter a sudden economic burden, and it also deprives them 
of some other rights.  
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1. The IMF's Criteria on Tax Penalties 
Before discussing tax penalties in Korea, I would like to mention the IMF 
(International Monetary Fund)'s criteria on the distinction between interest 
and tax penalties. The general standard for tax penalties is provided in the 
report. Thus, I will use this for a better understanding of tax penalties in 
Korea. First, the criteria are largely divided into two categories: interest and 
tax penalties. Interest is the concept of a delayed charge. The purpose is to 
protect the present value of tax revenues by compensating the government 
for the deprivation of the use of tax amounts that are not paid on time. Tax 
rates are supposed to be higher than commercial lending rates. Because it is 
more efficient to force taxpayers to pay back their tax bonds over other 
bonds. 

Tax penalties include sanctions that we normally associate with penalties 
such as fines and imprisonment. However, there are also other criteria. The 
first criterion is the subject of punishment. An administrative penalty is a 
sanction issued by an administrative agency and a criminal penalty is a sanc-
tion issued by the criminal justice system. The IMF states that some of the 
sanctions should be administrative penalties rather than criminal ones, be-
cause an administrative penalty is more efficient and economical. 

The second criterion is the means of sanction. A sanction that involves 
payment is a monetary sanction and a sanction that deprives the taxpayer 
of various rights is a non-monetary sanction. A fine is what we commonly 
consider as a monetary sanction and a prison sentence is a non-monetary 
sanction. When tax authorities levy non-monetary sanctions, they consider 
which rights are more valued to taxpayers than money. This is in order to 
find a more effective way to compel cooperative obligation and restrict vio-
lations. For example, there is a restriction on the freedom of movement and 
deprivation of rights to engage in business. 

2. Tax Penalties in Korea 
Tax penalties in Korea are largely divided into three groups: additional 
charges, additional taxes, and tax punishments. 

Definition of Additional Charges 
The additional charge is a sort of interest within the IMF's criteria. If tax-
payers do not pay until the separate due date set by the tax authority, 3 per 
cent of the tax that has been notified will be added unconditionally. An 
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additional charge is raised monthly, 3 per cent in the first month and then 
1.2 per cent is added after the following month. This is called a heavy addi-
tional charge which is a kind of delayed compensation.  

Definition of Additional Taxes 
An additional tax is levied by the tax authority when taxpayers fail to fulfil 
various obligations. By the standards of the IMF report, an additional tax 
is included in the tax penalty part. It is an administrative penalty since it is 
a sanction issued by the administrative agency and also a monetary sanc-
tion. The concept of the additional tax is defined in the Framework Act 
clause 2. 

'The term "penalty tax" means an amount collected in addition to the 
amount of tax calculated with tax-related Acts to ensure the faithful fulfil-
ment of duties prescribed in the Acts: additional charges shall not be in-
cluded herein.' 

This clause clearly separates the additional tax from the additional 
charge. Also, Article 47 of the Framework Act states that the government 
will impose the additional tax on taxpayers who violate the obligations.  

Common reasons for an additional tax are listed in the Framework Act. 
The specific duties of cooperation and regulations are delegated to individ-
ual tax acts. : the Corporate Tax Act, Income Tax Act, Inheritance and Gift 
Tax Act. This is the list of additional tax in the Framework Act: additional 
tax on non-filing, additional tax for under-reporting or excess tax refund 
claims, additional tax for insincere payments and refunding returns, addi-
tional tax for insincere payments of withholding tax. The tax rates vary 
from 0.5 per cent to 40 per cent, depending on the tax type. Thus, the high-
est tax rate is 40 per cent for additional tax on insincere tax returns. When 
taxpayers do not report, under-report or over-refund tax, this tax rate will 
be applied. Of course, there is an exception to not impose additional tax 
when there is a valid reason for it, such as a natural disaster, disease, or 
other justifiable reasons for exceeding the deadline. 

Do you see the difference between additional tax and additional charge? 
Here is an example. Let us say that A who is a taxpayer received a SEK 
10,000 on August 25, 2019, and did not report and pay the gift tax until 
November 30, 2019, and after that, the tax authority set the due date for 
payment as January 1, 2020. If the tax rate is 10 per cent, the taxpayer must 
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pay an additional SEK 200 in the non-reportable additional tax and SEK 
9.6 as additional tax. Thus, in January 1, 2020, the tax authority issues tax 
papers that are written with the sum of SEK 1,000 which is the principal 
tax and SEK 209.6 for the additional tax. The deadline for the payment is 
January 30, 2020 and thus, if the taxpayer does not pay by the due date 
again, an additional charge with a 3 per cent rate will be charged.  

Definition of Tax Punishments 
A tax punishment is imposed by the criminal justice system. This is therefore 
a criminal sanction. A tax punishment is also both a monetary sanction and 
a non-monetary sanction. A fine is the monetary sanction, and imprison-
ment the non-monetary sanction. The punishment anyone who violates the 
law can be sentenced to is listed in the Punishment of Tax Offences Act. 
This lists punishments and violations: tax evasion, the illegal distribution of 
tax-free petroleum, unlawful issuance of tax-free petroleum purchase card, 
manufacture or sale of counterfeit petroleum products and liquor without 
a license, and many more. The maximum punishable penalty is five years of 
imprisonment or a fine that is not more than five times the amount the tax-
payer evaded. This penalty is applied when a taxpayer manufactures or sells 
fake petroleum products. In some cases, taxpayers will be sentenced to life 
imprisonment or for more than five years through the Act on the Aggra-
vated Punishment of Specific Crimes, but courts do not apply this law often. 

Tax punishment also includes the denial of benefits and opportunities. It 
is listed in the National Tax Collection Act. It includes suspending busi-
nesses or professional licenses of errant taxpayers in Article 7. Based on 
Article 24, the tax authority may seize the property of taxpayers. Also, 
travel restrictions will be imposed on taxpayers who have failed to pay more 
than SEK 9 million. In this way, non-monetary sanctions form part of the 
tax punishment search for an effective way to achieve the goal of deterrence.  

When Professor Magnus Kristoffersson visited our school in November, 
I asked him about the tax penalty system in Sweden. And what I understood 
from that brief explanation was that Sweden also has additional taxes and 
tax punishments, but does not impose both at the same time. Therefore, I 
thought it would be meaningful to discuss this when making a presentation 
about tax penalties in Korea. 
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3. Parallel Penalties with Additional Taxes and Tax Punishments 

A Case of Parallel Penalties 
First, I would like to introduce the case of the parallel penalty with addi-
tional tax and tax punishment. Here is Taxpayer A, who is trying to start a 
business. To start a business, a business registration is needed. But Taxpayer 
A has already received income from other businesses. Thus, with the aim of 
hiding the income, A borrows the name of another person for the business 
registration. It is subsequently discovered by the tax authority when A is 
running the new business. A is charged with additional tax according to the 
Value-Added Tax Act. A is also sentenced to two years imprisonment or a 
fine of approximately SEK 17 million which is a tax punishment. The per-
son who lent his/her name to Taxpayer A is also given a sentence of under 
one year or up to SEK 8 million as a fine. As a result, Taxpayer A is charged 
additional tax and is also given a tax penalty for the same illegal act. 

This is because additional tax is imposed on a taxpayer according to the 
Value-Added Tax Act, clause 60. 1 per cent of the total supplies during the 
business period will be added as an additional tax. In addition, A violated 
Article 11 of the Punishment of Tax Offences Act. Taxpayer A was pun-
ished through Article 1 and the person who lent his/her name to Taxpayer 
A was punished according to Article 2.  

The Position of the Supreme Court on Parallel Penalties  
The theory and precedent take a position that parallel penalties with addi-
tional taxes and tax punishments are not a dual punishment. The first rea-
son is because the additional tax is an administrative measure and a tax 
punishment is a sanction according to the judicial process. The Supreme 
Court states that their means and purposes are clearly different. In addition, 
additional tax is levied by the tax authority while tax punishments are im-
posed by the judiciary. The purpose of additional tax is to secure the dis-
charge of a taxpayer's duties, and a tax punishment aims to punish anti-
social and illegal acts in the administrative process, which is quite different. 

The second reason is that the prohibition of double jeopardy in Consti-
tutional Law works only on trials. This means that additional tax which is 
an administrative sanction is not the one that applies with the prohibition 
of double jeopardy. The prohibition of double jeopardy is the principle that 
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courts may not punish someone repeatedly for the same crime. The Supreme 
Court also states that since additional tax is for the compensation of inves-
tigation costs and losses, the parallel penalty with additional tax and tax 
punishment is not a dual punishment. 

4. Conclusions 
I mentioned earlier that the typical tax penalty is divided into interest and 
tax penalty, and within tax penalty, there are several sub-divisions. I ex-
plained Korea's additional charges, additional taxes, and the tax punish-
ment system and how they correspond with the IMF’s criteria. An addi-
tional charge is interest, the additional tax is both an administrative and 
monetary sanction at the same time. In addition, a tax punishment is the 
criminal penalty and includes both monetary sanctions and non-monetary 
sanctions. In Korea, additional taxes and tax punishments are imposed at 
the same time. I wonder how the tax penalty system in Sweden is different 
from that of Korea. 
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Tax Penalties in Sweden 
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1. Introduction 
The Swedish judicial system consists of two parallel systems: one general 
system and one administrative system. Both with their own court systems 
and in both systems, there are different tax sanctions. In the general court 
system, criminal sanctions such as fines and imprisonment may be imposed 
for tax offences and in the administrative system, administrative sanctions 
may be imposed. A prosecutor may prosecute for a tax crime and the ad-
ministrative tax sanctions are generally imposed by the Swedish Tax 
Agency. Since the unlawful tax activities of an individual may be penalised 
in both systems, it is reasonable that the sanctions are balanced as a whole 
to a certain extent. 

The object of this text is to present the background and regulatory frame-
work of the Swedish tax sanction system in a brief and concise way. In order 
to facilitate a better understanding of the text, a brief clarification of some 
key concepts used here follows. In this paper, tax penalty refers to both 
criminal and administrative sanctions. Tax surcharge refers to a specific ad-
ministrative penalty and tax crime refers to all criminal offences. Tax of-
fence is used for both criminal offences and for offences on which adminis-
trative penalties can be imposed. 

The structure of the text is as follows. First there is a brief overview of 
the history of Swedish tax sanctions (section 2). The historical background 
is followed by a presentation of the current tax crime regulatory system 
(section 3) and the current tax surcharge regulatory system (Section 4). 
Thereafter, the connection between the criminal and administrative tax 
sanctions is described (section 5). The text concludes with a summarizing 
section (section 6).  

2. Historical Background 
At the beginning of the 20th century, the Swedish economy was growing 
and the enhanced prosperity made it possible to implement direct taxes in 
response to the state’s growing need for funds.1 The current Swedish tax 
crime regulations are derived from the Income Tax Act from 1902.2 In 

 
1 Prop. 1971:10, p. 57 (preparatory work/Government Bill). 
2 Förordning (1902:84) om inkomstskatt. (Income Tax Act) 
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1972, an administrative sanction system with a tax surcharge and late fees 
was implemented in Sweden alongside the criminal tax sanctions. The in-
tention was that criminal sanctions would be imposed for major tax of-
fences and that the administrative sanctions would be imposed for minor 
tax offences.3 The tax surcharge was not considered a criminal sanction.4 
By relieving the police and prosecutors from investigating petty tax crimes, 
the objective was to have a faster and a more effective system of sanctions.5 
However, a prosecutor was also able to demand criminal responsibility in a 
general court and the Tax Agency could impose administrative sanctions in 
a separate procedure for the same offence. This double procedural system 
was also applied regularly.6 

3. Tax Crimes 
The Swedish regulations concerning tax crimes are to be found in the Tax 
Offences Act.7 The Act is applicable to all levies collected by the state called 
taxes in law but not on levies called charges.8 The central criminal offence 
in the Act is a tax crime.9 A tax crime has been committed when a person 
intentionally, in other ways than orally, either leaves incorrect information 
to the Tax Agency (active crime) or does not declare taxes (passive crime). 
In addition to this, it is required that the action or omission must have given 
rise to the danger of tax evasion or to taxes being credited or repaid to the 
person him/herself or someone else. This type of offence may result in a 2-
year prison sentence.10 A major tax crime may result in six years in 

 
3 Prop. 1971:10, p. 2 (preparatory work/Government Bill). 
4 NJA 2000 s. 622. 
5 Prop. 1971:10, p. 76 (preparatory work/Government Bill). 
6 Kristoffersson, Eleonor, The Future of the Swedish Tax Sanction System after Ne 
Bis in Idem in Nergelius, Joakim, Kristoffersson, Eleonor (red.), Human Rights in 
Contemporary European Law, Hart Publishing, Oxford 2017, p. 212. 
7 Skattebrottslagen (1971:69). 
8 Section 1, Prop. 1995/96:170 s. 155. (Government Bill) 
9 Skattebrott in Swedish. 
10 Section 2. 
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prison,11 and you may be convicted for a minor tax crime as well.12 A 
minor tax crime sentence is, however, rarely imposed due to the intended 
role of the tax surcharge.13 For this reason, there is also a rule that lays 
down that a minor tax crime may only be prosecuted under particular cir-
cumstances.14  

4. The Tax Surcharge 
The rules concerning the tax surcharge are to be found in the Tax Procedure 
Act.15 As with tax crimes, the surcharge can be imposed on taxes. In addi-
tion, the surcharge may be applied to employers’ contributions or social 
costs as well as the municipal property charge.16 When tax is mentioned 
regarding the tax surcharge below, these charges are also included. The tax 
surcharge may be imposed on natural and legal persons submitting, in other 
ways than orally, incorrect information17 to the Tax Agency which subse-
quently leads to an insufficient amount being paid.18 It may also be imposed 
on presumptive taxation, that is, taxation based on calculated or assumed 
income rather than on an actual income.19 Unlike tax crimes, the tax sur-
charge does not require intention from the taxpayer. This is to meet the 
historical objective of the surcharge: a fast and simple application.  

The tax surcharge consists of a percentage rate based on the amount of 
tax evaded. As regards VAT, the percentage rate is based on the tax that 
has been wrongly credited. The highest tax surcharge percentage rate is 40 

 
11 Section 4. 
12 Section 3. 
13 Kristoffersson, Eleonor, The Future of the Swedish Tax Sanction System after Ne 
Bis in Idem in Nergelius, Joakim, Kristoffersson, Eleonor (red.), Human Rights in 
Contemporary European Law, Hart Publishing, Oxford 2017, p. 213. 
14 Section 13. One reason for its application could be that no administrative sanction 
can be imposed, Prop 2014/15:131, pp. 32-33 (preparatory work).  
15 Skatteförfarandelagen (2011:1244). 
16 Chapter 49, Sections 2-3. 
17 Incorrect information is explained as incorrect or insufficient information, chapter 
49, section 5. 
18 Chapter 49, Section 4. 
19 Chapter 49, Section 6.  
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per cent and the lowest is 2 per cent. The general rate is 40 per cent and is 
imposed on final tax decisions. A 20 per cent rate is imposed on other tax 
decisions. For accrual errors, the rate may vary from 10 to 2 per cent.20 The 
application of the surcharge may, however, be impeded if the incorrect in-
formation has been made available to the Swedish Tax Agency within one 
year from the end of the tax year, if the taxpayer has corrected the incorrect 
information voluntarily, if the evaded tax amount is insignificant or if the 
submission of the incorrect information is the basis for a complaint or pre-
liminary investigation of a violation in the Tax Offences Act.21 The latter 
rule, the “block rule”, is more thoroughly described in section 5.4. Finally, 
it is important to add that it is possible to be relieved, in whole or in part, 
from the surcharge if it is deemed unfair due to, for example, the age or 
health of the taxpayer or if it is deemed to be unproportionate.22 

5. Tax crimes and the Tax Surcharge 

Introduction 
As previously mentioned, there were no obstacles precluding the initiation 
of a double procedure for the same tax offence when the tax surcharge sys-
tem was introduced in Sweden in 1972. The parallel sanction procedures 
were rather meant to be functionally complementary and overlapping for 
certain tax offences. This is also reflected in the very similar conditions for 
tax crimes and the tax surcharge.  

The parallel sanction system has, however, changed over the years. The 
main reason for this is the impact of the legal doctrine ne bis in idem (section 
5.2). The changes in the Swedish system emanate from case-law from Euro-
pean and domestic courts (section 5.3). In later years, the changes in the 
sanction system have also been codified in Swedish law (section 5.4). 

 
20 Chapter 49, Sections 11-15. 
21 Chapter 49, Sections 10-10 b. 
22 Chapter 51, Tax Procedural Act.  
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Ne Bis In Idem 
The meaning of the legal doctrine of ne bis in idem is that no one shall be 
subjected to legal action twice for the same offence. The principle prevents 
two trials concerning the same offender, the same facts and the same legal 
interest from taking place.23 Ne bis in idem is laid down in the European 
Convention for the Protection of Human Rights and Fundamental Free-
doms (ECHR)24 and in the Charter of Fundamental Rights of the European 
Union (the EU Charter).25 Sweden is bound by the ECHR through ratifica-
tion and bound by the EU Charter through its membership of the European 
Union. The EU Charter has been binding for the Member States since 
2009.26  

The Case-Law 
The impact of ne bis in idem has over the last few decades increased in 
European law.27 In February 2009, the European Court of Human Rights 
(ECtHR) issued a plenary decision regarding ne bis in idem in the Zolo-
tukhin case.28 The case harmonised the meaning of the principle, which had 
previously been somewhat unclear in European case-law.29 Prior to 2009, 
the Swedish Supreme Court and the Swedish Supreme Administrative Court 

 
23 Joined Cases C-204/00 P, C-205/00 P, C-211/00 P, C-213/00 P, C-217/00 P and 
C-219/00 P Aalborg Portland and Others v Commission EU:C:2004:6, para. 338. 
24 Article 4 of Protocol No. 7. 
25 Article 50. 
26 Gulliksson, Magnus, Effective Sanctions as the One-dimensional Limit to the Ne 
Bis in Idem Principle in EU Law in Nergelius, Joakim, Kristoffersson, Eleonor (red.), 
Human Rights in Contemporary European Law, Hart Publishing, Oxford 2017, p. 
141. 
27 Ibid. 
28 Sergey Zolotukhin v Russia (App no 14939/03), Judgment 10 February 2009. 
29 Kristoffersson, Eleonor, The Future of the Swedish Tax Sanction System after Ne 
Bis in Idem in Nergelius, Joakim, Kristoffersson, Eleonor (red.), Human Rights in 
Contemporary European Law, Hart Publishing, Oxford 2017, p. 214. 
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had concluded that a parallel tax sanction procedural system was not con-
trary to the ne bis in idem principle in the ECHR.30 

Article 4 of Protocol No. 7 in the ECHR precludes a person being tried 
in a criminal proceeding under a State’s jurisdiction for an offence that 
he/she has already been tried for in accordance with the law and penal pro-
cedure of that State. In the Zolotukhin case, Zolotukhin had been found 
guilty of the same offence both in an administrative proceeding and a crim-
inal proceeding. The ECtHR concluded that what constituted the same of-
fence was unity in the offender and the actual facts inextricably linked to-
gether in time and space31 or in other words the same unity in the essential 
elements. Later in 2009, the ECtHR concluded that the Finnish double pro-
cedural system with both a tax surcharge and tax crimes was contrary to ne 
bis in idem.32 These cases did not, however, have an immediate effect on 
both the Swedish Supreme Courts’ view of the matter. In a case from 2009, 
the Supreme Administrative Court concluded that the Swedish tax sanction 
system was still compatible with Article 4 of Protocol No. 7 in the ECHR 
in light of the two new cases due to the particular characteristics of the 
Swedish legal system.33 In March 2010, the Supreme Court stated that the 
ECtHR cases had changed the scope of ne bis in idem but that it was still 
not certain that the Swedish system was contrary to the ECHR.34 The cases 
at the Supreme Courts were criticised and even led to lower courts taking 
the opposing view which is very uncommon in the Swedish legal system.35 

In December 2010, a District Court in northern Sweden referred several 
questions to the Court of Justice of the European Union (CJEU) in a tax 
crime case concerning a fisherman on whom a tax surcharge had already 

 
30 For example, cases NJA 2005 s. 856 ( the Swedish Supreme Court) and RÅ 
2002:79 (the Swedish Supreme Administrative Court). 
31 Para. 84.  
32 Ruotsalainen v Finland (App no 13079/03), Judgment 16 June 2009.  
33 RÅ 2009 ref. 94. 
34 NJA 2010 s. 168 I and II. 
35 Kristoffersson, Eleonor, The Future of the Swedish Tax Sanction System after Ne 
Bis in Idem in Nergelius, Joakim, Kristoffersson, Eleonor (red.), Human Rights in 
Contemporary European Law, Hart Publishing, Oxford 2017, p. 215.  
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been imposed.36 In the case, called the Åkerberg Fransson case37, the CJEU 
made several conclusions regarding ne bis in idem. The Court concluded 
that Article 50 of the EU Charter which contains the ne bis in idem principle 
requires that the measures already imposed are of a criminal nature.38 The 
Article does not prevent a Member State from imposing a combination of 
sanctions in successive proceedings as long as the measures in the first pro-
cedure were not of a criminal nature.39 The CJEU left it to the national court 
to determine whether the tax surcharge was a sanction of a criminal nature 
based on three criteria: the legal classification of the offence, the nature of 
the offence and the nature of the sanction.40 

The Åkerberg Fransson case led to both Swedish Supreme Courts chang-
ing their view on whether the Swedish tax sanction system was compatible 
with the principle of ne bis in idem. In a plenary decision in June 2013, the 
Court stated that the Swedish tax surcharge is a measure of a criminal na-
ture under Article 50 of the EU Charter and Article 4 of Protocol No. 7 of 
the ECHR and that the tax surcharge and tax crimes relate to the same 
offence (incorrect information).41 Furthermore, the Court stated that it 
would still be possible to impose a tax surcharge on a legal person and on 
a natural person for the same offence since these are in fact two different 
persons. This is, however, not possible if the natural person is liable for the 
taxes of the legal person under provisions in the Companies Act42 or in the 
Tax Procedure Act.43 In July of the same year, the Supreme Court ruled that 
a person who had been convicted of a tax crime and a tax surcharge for the 

 
36 A preliminary ruling request, Article 267 The Treaty on the Functioning of the 
European Union. 
37 Case C-617/10 Åklagaren v Hans Åkerberg Fransson EU:C:2013:105.  
38 Para. 33. 
39 Paras 34, 37. 
40 Para. 35. 
41 NJA 2013 s. 502. Due to the lack of unity in offences, the Court concluded that 
this does not generally apply to the combination of tax surcharge and accounting 
fraud, para. 43.  
42 Chapter 59, Tax Procedure Act, Chapter 25, Companies Act (Aktiebolagslag 
(2005:551). 
43 NJA 2013 s. 502, paras 64-65. 
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same act in 2012 should be allowed a review.44 The judgment had a retro-
active effect in such a way that everyone who had been sentenced in a sim-
ilar way since the Zolotukhin Case in 2009 was also given the right to a 
review. In doing so, the Court rejected its own earlier judgments.45 The Su-
preme Administrative Court ruled that the same would apply for cases since 
2009 when the tax surcharge had been imposed after the person had been 
convicted of a tax crime for the same act.46 

The Block Rules 
As a result of the influence of the ne bis in idem principle, since 2016, par-
allel double procedure block rules have existed concerning tax crimes and 
the tax surcharge in the Tax Offences Act and the Tax Procedure Act. In 
the Tax Offences Act, there is a rule that prevents prosecution if the Tax 
Agency has already decided to levy a tax surcharge on the basis of the same 
wrongdoing by the same person as the prosecution would be based on.47 In 
the Tax Procedure Act, there is a rule that prevents a decision to levy a tax 
surcharge if the wrongdoing by the same person has already been covered 
by a prosecution.48 The rules do not, however, prevent the imposition of 
both a criminal sanction and a tax surcharge on a person for the same of-
fence as long as it is dealt with in the same proceedings. Since 2016, it is 
therefore possible for a prosecutor to request a tax surcharge.49 In cases 
where the criminal investigation has not been initiated by the Tax Agency, 
the prosecutor has to check whether the Tax Agency has imposed a tax 
surcharge for the same offence and person.50 In the Swedish Penal Code51, 
there is a rule that provides that a court shall consider other circumstances 

 
44 NJA 2013 s. 746.  
45 E.g., NJA 2010 s. 168 I and II. 
46 HFD 2013 ref. 71 and HFD 2014 ref. 35. 
47 Section 13 b. 
48 Chapter 49, Section 10 b. 
49 Section 6 and 8, Law on Action for Tax Surcharge in Certain Cases (Lag 
(2015:632) om talan om skattetillägg i vissa fall). 
50 Prop. 2014/15:131, s. 142-143. (Government Bill) 
51 Brottsbalk (1962:700). 
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44 NJA 2013 s. 746.  
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46 HFD 2013 ref. 71 and HFD 2014 ref. 35. 
47 Section 13 b. 
48 Chapter 49, Section 10 b. 
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50 Prop. 2014/15:131, s. 142-143. (Government Bill) 
51 Brottsbalk (1962:700). 
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other than the crime in so far as it is appropriate when deciding the sentence 
for a crime.52 Therefore, a tax surcharge will be considered in a double sanc-
tion situation. 

6. Summary 
In 1972, an administrative tax sanction system was introduced in Sweden 
alongside the criminal tax sanction system. The tax surcharge was not re-
garded as a criminal sanction in Swedish law. Since tax crimes and tax sur-
charges are in many cases based on the same incorrect information, this has 
led to cases where persons were given both sanctions in different proceed-
ings. This system has been changed through the influence of European Law. 
The ECtHR developed the ne bis in idem principle in the Zolotukhin Case 
in 2009. At first, the Swedish Supreme Courts did not change their view of 
the legitimacy of the Swedish system, but after the Åkerberg Fransson Case 
in 2013, the Supreme Courts acknowledged that the parallel sanction sys-
tem was contrary to ne bis in idem and the possibility of a review was given 
to persons who had been subjected to parallel proceedings since the Zolo-
tukhin Case. The change is also reflected in new block rules in the Tax Pro-
cedure Act and in the Tax Offences Act introduced in 2016. A criminal 
sanction and a tax surcharge may still be imposed for the same offence but 
they must now be dealt with in the same proceedings. 

 
52 Chapter 29, Section 5. 
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1. Tax Avoidance in the Digital Economy 
The global economy is rapidly being digitized. Business models for the dig-
ital economy that have emerged so far include e-commerce, online advertis-
ing, high-speed trading, online payment systems, etc. This digital economy 
is characterized by intangible assets, costly R&D, and the very rapid and 
diverse international transactions which are based on those things. In this 
digital economy, multinational companies are more easily finding ways to 
avoid tax and creating new types of tax avoidance. The tax authorities in 
each country are always on the lookout for a regulation system that can 
effectively cope with these problems. Also, in Korea, tax law is trying to 
catch up with the diversification and complexity of transactions.  

2. The Specific Anti-avoidance Rule and the General Anti-avoid-
ance Rule 
There are two ways to deal with tax avoidance. One is the Specific Anti-
avoidance Rule and the other is the General Anti-avoidance Rule. 

SAAR is a concept that ensures that specific and individual provisions are 
included in the law in order to prevent tax avoidance. It is based on an 
article in the Constitution which indicates that ‘tax types and rates shall be 
determined by Act’. The strict SAAR-type legislation lists each subject and 
content of taxation, so it can thoroughly protect the predictability and legal 
stability of individual taxpayers, making it theoretically the most ideal reg-
ulatory method. 

Unlike SAAR, which tightly regulates numerous forms of tax avoidance, 
GAAR focuses on motivation rather than action. The discretion of the tax 
authorities will be greatly expanded as they can levy tax for vague reasons 
compared to SAAR. The introduction of GAAR is expanding around the 
world to counter the growing variety of tax avoidance. The general anti-
avoidance rules contain three elements in common with SAAR: A plan or 
transaction designed to hedge 1. Tax avoidance schemes or transactions 2. 
Profit from taxation 3. Purpose or intent. However, there is concern that 
the application standards are abstract and ambiguous, which could infringe 
on the legal stability of taxpayers. In countries where the legal system is not 
settled, the side-effects of GAAR could become more serious. 

In general, tax law prescribes that tax may be imposed only if certain 
requirements are met. But some taxpayers look for loopholes in the tax law 
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and try to avoid tax. So almost all countries have introduced SAAR in the 
tax law to counter tax avoidance. However, new transactions are generated 
and economic activities become complex. They create another blind spot, 
making it difficult to fully respond to avoidance actions using SAAR alone. 

In order to impose tax on tax avoidance actions while not violating the 
Constitution, general anti-avoidance rules must be legislated. Tax avoid-
ance methods are becoming more sophisticated. Therefore, it is not possible 
to only effectively cope with new types of tax avoidance with SAAR regu-
lations alone because ex post facto law is prohibited. 

3. GAAR and the Substance over Form Principle 
The Substance over Form Principle is derived from the principle of equity 
in taxation in the Constitution. It ensures that tax is levied on a person with 
actual taxable capacity when there is a gap between outward form and sub-
stance regarding tax requisition. Its purpose is to enhance the equity in tax-
ation and, by extension, to regulate unfair actions trying to avoid tax. There 
is a positive aspect of protecting taxpayers by excluding the imposition of 
tax carried out against practical facts. On the other hand, there is a risk of 
becoming a tool to justify an abuse of authority concerning tax. 

The intention is to levy taxes based on the attribution of an act or trans-
action or the substance, while GAAR applies to tax avoidance transactions. 

The provisions stipulated with the title of Substance over Form Principle 
are Article 14 of the Framework Act on National Taxes, Article 17 of the 
Local Tax Act and Article 2 of the Adjustment of International Taxes Act. 
The content of each clause is almost the same.  

Article 14 of the Framework Act on National Taxes  

Article 14 (Substantial Taxation) 

(1) If any ownership of an income, profit, property, act or transaction which 
is subject to taxation, is just nominal, and there is other person to whom 
such income, etc., belongs, the other person shall be liable to pay taxes and 
tax-related Acts shall apply, accordingly. 

(2) The provisions pertaining to the computation of tax base in the tax-re-
lated Acts shall be applied to a real income, profit, property, act or transac-
tion, regardless of its title or form. 
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to only effectively cope with new types of tax avoidance with SAAR regu-
lations alone because ex post facto law is prohibited. 

3. GAAR and the Substance over Form Principle 
The Substance over Form Principle is derived from the principle of equity 
in taxation in the Constitution. It ensures that tax is levied on a person with 
actual taxable capacity when there is a gap between outward form and sub-
stance regarding tax requisition. Its purpose is to enhance the equity in tax-
ation and, by extension, to regulate unfair actions trying to avoid tax. There 
is a positive aspect of protecting taxpayers by excluding the imposition of 
tax carried out against practical facts. On the other hand, there is a risk of 
becoming a tool to justify an abuse of authority concerning tax. 

The intention is to levy taxes based on the attribution of an act or trans-
action or the substance, while GAAR applies to tax avoidance transactions. 

The provisions stipulated with the title of Substance over Form Principle 
are Article 14 of the Framework Act on National Taxes, Article 17 of the 
Local Tax Act and Article 2 of the Adjustment of International Taxes Act. 
The content of each clause is almost the same.  

Article 14 of the Framework Act on National Taxes  

Article 14 (Substantial Taxation) 

(1) If any ownership of an income, profit, property, act or transaction which 
is subject to taxation, is just nominal, and there is other person to whom 
such income, etc., belongs, the other person shall be liable to pay taxes and 
tax-related Acts shall apply, accordingly. 

(2) The provisions pertaining to the computation of tax base in the tax-re-
lated Acts shall be applied to a real income, profit, property, act or transac-
tion, regardless of its title or form. 
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(3) Where it is recognized as a method of receiving unjust benefit pursuant 
to this Act or tax-related Acts, such as an indirect method through a third 
party or a method of involving two or more activities or transactions, this 
Act or tax-related Acts shall apply as if the relevant parties have made a 
direct transaction or have conducted an activity or transaction in succession, 
according to the economic substance of such activity or transaction. 

Article 14 of the Framework Act on National Taxes legislates the practical-
ity of attribution in paragraph 1; the practicality in act or calculation in 
paragraph 2; and the practicality of bypassing or multistage actions in par-
agraph 3.  

In particular, paragraph 3 entails that it performs the role of the GAAR. 
In  addition, it would seem that Article 14 paragraph 3 in the Framework 
Act on  National Taxes intended to clarify the debate between legal sub-
stance and economic substance by using the term directly. Legal substance 
identifies the problems of form and substance as the matter of law versus 
law. That is, the law should be interpreted and applied to substance when 
the actual legal facts are concealed behind its external form. Economic sub-
stance takes a view which identifies the conflicts between form versus sub-
stance as a matter of a legal fact fulfilling the legal requirements of law and 
a fact that has economic results. However, the conflict between legal and 
economic substance is not resolved merely by using the term economic sub-
stance in Article 14.  

The Supreme Court appears to have decided to take a position concern-
ing the economic substance view. If the outcomes of the judicial precedents 
from 2008 to 2016 are summarized, there has been an increase in the num-
ber of cases in which the target transactions have been reconstructed from 
the perspective of the law to the perspective of the economy. Some of the 
cases reconstructed transactions decisively and thus with the predictability 
of tax payers, side effects were expected. This predictability issue could 
eventually be mitigated by the aggregation of more cases. 

4. Judicial Precedents in Korea 
When it comes to judging cases of tax avoidance, the Supreme Court has 
shown adherence to SAAR by repeatedly saying, “A taxpayer can make 
his/her choice from various legal relationships to fulfil one and the same 
economic purpose. Therefore, it should be regarded as valid even though it 
is to avoid heavy tax unless there is a special reason considered as an act of 
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masquerading. To deny its validity using the substance over form principle 
despite the form, there must be specific and individual rules to uphold the 
constitution.”  

But after a ruling from the Supreme Court in January 2012 on issues 
relating to nominal companies, it started to reject tax avoidance using the 
substance over form principle, even without specific regulations. The Janu-
ary 2012 precedent might be summarized in the following example. 

Foreign subsidiaries, B and C, which are 100 per cent owned by holding 
company A each acquired a 50 per cent stake in D. B also bought a 25 per 
cent stake in Corporation E, where C owns 75 per cent . The National Tax 
Service ruled that A is not liable to pay tax on this acquisition of shares, but 
later the Supreme Court reversed this judgment stating that the National Tax 
Service did not consider relationships between companies but only focused 
on their external form. 

If B is regarded as a taxpayer paying acquisition tax by considering the form 
of the contract only, the National Taxation Service cannot impose acquisi-
tion taxes because B is a corporation established to avoid acquisition taxes. 
The question was whether the Parent Company A or the Subsidiary B were 
liable. 

The ruling concluded that the substance over form principle could also 
be applied to the judgment of the acquisition taxpayer under the local tax 
law. The decision was that Parent Company A had an obligation to pay the 
acquisition tax under the circumstances and due to the purpose of the ac-
quisition of the shares. 

The Supreme Court said that the decision was to actualize the fairness of 
taxation by imposing tax where there is taxable capacity based on substance 
when unreasonable form or appearance that differs from the substance of 
the facts is used to avoid the burden of taxation. The nominal company was 
ignored and tax could be levied on the economic substance behind the trans-
action. This means that it became possible to apply the substance over form 
principle actively to tax avoidance actions with valid legal form. 

It was unclear whether the logic of the January 2012 ruling could be ap-
plied to other types of tax avoidance besides nominal companies. However, 
in August 2012, the Supreme Court stated that the substance over form 
principle and the Article in the Constitution stipulating that “types and rates 
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of taxes shall be determined by Act” are mutually complementary and in-
separable, indicating that the same logic can be applied to other types of tax 
avoidance issues. 

However, in 2014, there was a case that made a detailed judgment re-
garding rejection of unfair calculation while not deciding in any practical 
way about provisional payment exclusion from deductible expenses. It was 
rejected only for the reason that there is no specific regulation. This contra-
dicts precedents that recognized the reconstruction of transactions under the 
substance over form principle, even without individual denials. In 2015, a 
judgment on a case in which shares were transferred to reduce the tax bur-
den used the logic of the January 2012 judgment, at the same time suggest-
ing the need for SAAR despite the fact that neither is harmonized at all. 

Those precedents highlighted that there is no clear reason for differing 
judgments and thus they lost in consistency and might harm predictability 
or the legal stability of taxpayers. 

We are now currently in a period of transition between the previous 
stance of judicial precedent and the new paradigm for the regulations on 
tax avoidance. Nothing has been decided yet and there is clearly confusion. 
However, if the regulation method is settled by the criteria in Article 14 
paragraph 3 of Framework Act on National Taxes, regulation on tax avoid-
ance will find its stability. Announcing that every instance of tax avoidance 
will be prevented by introducing GAAR and offering consistent standards 
using requirements from GAAR would rather protect predictability and the 
legal stability of taxpayers and would be an effective way of regulating tax 
avoidance. 

5. Proposed Improvements 
From the perspective of judicial process in Korea, it is important to impose 
tax only according to the law and to interpret provisions strictly so as to 
establish a logical basis to ensure that tax avoidance becomes difficult. For 
that reason, it becomes hard to deal with tax avoidance which uses modern 
international transactions or complicated financing techniques despite the 
substance over form principle in individual tax law. Article 14 of the Frame-
work Act on National Taxes merely contains general components of the 
general anti-avoidance rule like transactions, unjust enrichment from tax 
and unfairness. The standard of ‘profits from taxation’ is uncertain and the 
range of ‘transactions’ ambiguous. Thus, standards and requirements 
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should be stated indisputably. The terms need further clarification and to 
be described more precisely as well. Perhaps it is possible to prevent more 
tax avoidance by adding a few more sentences. 
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Chapter 1. Definition and types of illegal income 
The concept of ‘illegal income’ and the classification system are different in 
each country. Even in Korea, ‘illegal income’ is not defined separately in the 
any tax laws. So before we look at the types of illegal income, we need to 
look at what it means to be illegal. In other words, what is the definition of 
'illegal income'? 

A) Definition of illegal income 

When discussing taxation of illegal income in Korea, illegal income is gen-
erally used as a wide concept encompassing all acts that generate income. 
All such actions can be distinguished in three main ways: ① Illegal Income 
Violating Criminal Law, ② Illegal Income Violating Private Law, ③ Illegal 
Income Violating Administrative Law 

B) Types of illegal income 
4. Illegal Income Violating Criminal Law means the income of a crime 

in which the act of acquiring property, such as embezzlement, fraud, 
corruption or bribery, is inherently subject to punishment by the 
state. 

5. Illegal Income Violating Private Law refers to income earned from 
trading by fraud and compulsion, which is an invalid trading act 
against good social order.  

6. Illegal Income Violating Administrative Law This means income that 
is dealt with as unlawful if the transaction is made in violation of the 
standards set by administrative legislation. 

Depending on which laws are violated, illegal income can be divided as 
above, but in effect all of its characteristics are illegal, and there is always 
the possibility that disadvantages such as confiscation or collection because 
these are on grounds of violation. Since the above classification system is 
not absolute and each country has a different political, economic, social and 
cultural environment, the criteria for classifying illegal income may vary. 
Therefore, it is enough to understand that I have introduced one of them. 
In this paper, however, let's limit the scope of the discussion to focus on 
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whether the illegal income is taxable and whether the illegal expenditure is 
recognized.  

Chapter 2. Taxation of illegal income 

Can tax authorities on illegally obtained income? This chapter examines 
what grounds the taxation authorities can tax if they are taxing illegal in-
come, and on what grounds they cannot tax illegal income if they cannot. 

A) Whether or not to be taxed under Korean Corporate Tax Act 
Korean Corporate Tax Act is based on the theory of “Increased Net Asset 
Theory”. “Increased Net Asset Theory” is the theory that all net asset 
growth should be regarded as taxable income, with the remainder of the 
sum of the increase in wealth generated over a certain period minus the total 
amount of property loss occurring over a certain period of time. Therefore, 
because all net asset growth is identified as taxable income, regardless of 
the cause and form, not only ordinary and continuous incomes, but also 
irregular and accidental incomes are included in taxable income. 

Korean Corporate Tax Act Article 15 defines scope of gross income. For 
example, Korean Corporate Tax Act Article 15 Paragraph 1 and 2 are as 
follows.  

『The gros income shall be the amount of earnings generated by transactions 
which increase the net assets of a corporation, except for capital input or 
financing and what is provided in this Act.』  

『The following amounts shall be deemed gross income: 1. Where securities 
are purchased from an individual who is a related party provided in Article 
52 (1) at the prices lower than the market prices referred to in Article 52 (2), 
the amount of the difference between such market prices and the relevant 
purchase prices; 2. An amount equivalent to the amount of foreign corporate 
tax referred to in Article 57 (4) (limited to any tax credit granted); 3. The 
amount of income distributed under Article 100-18 (1) of the Restriction of 
Special Taxation Act.』  

As the above provisions define the increase in net assets as the gross income, 
it can be confirmed that Article 15 of Korean Corporate Tax Act, which 
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defines the extent of the gross income, is affected by “Increased Net Asset 
Theory”.  

 
Korean Corporate Tax Act comprehensively defines the taxable income 

of corporate tax, so long as it corresponds to the amount of income that 
results in an increase in the net assets of the corporation, regardless of the 
type, source, periodicity of the income, and whether the income is illegal or 
not. Thus, even if it is illegal income, it constitutes taxable income if it ac-
tually enjoys the economic benefits representing the tax power. 

B) Case study 
So far, 2-A has dealt with the legal basis for the taxation of illegal income, 
so 2-B deals with the Supreme Court case for illegal income taxation. The 
case number is: Supreme Court Decision 94Nu5823 Decided December 27, 
1994. First of all, in conclusion, the theories, laws, and precedents on the 
issue are all consistent. In other words, illegal income is recognized as in-
come and subject to taxation, whether it is based on the Increased Net Asset 
Theory, the Korean Corporate Tax Act, or the Supreme Court case.  

 There are two Main Issues and Holdings 
1. Whether to be lawful the taxation imposed on a corporation as re-

sult of its business activities of buying and selling smuggled gold 
bars. 

2. In the case of “1”, whether the amount of confiscation and collec-
tion for the representative director should be included in the de-
ductible expenses of the corporation. 
 

Facts 
Referring to the illustration below, the facts are as follows. First, Corpora-
tion smuggled gold bars. In other words, the goods were acquired through 
illegal channels. The corporation, which acquired these gold bars, received 
money and sold it to many consumers.  
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Summary of Decision 

1. Whether or not any income is determined as taxable income is suf-
ficient if it is judged to have taxable capacity as it is realistically
controlling and managing gains from an economic point of view.
In other words, the legal assessment of the causal relationship that
caused the income is not necessarily legal and valid, so the taxation
that the corporation buying and selling the smuggled gold bullions
as a business activity is legal.

2. In the case of 1, even if some of the smuggled gold bars acquired
by the representative director as a punishment for violation of Cus-
toms Law were confiscated and the amount of gold bars already
sold was collected, the portion of the confiscated gold bars is not
subject to the imposition of taxation to the corporation. It is ex-
cluded. And since the collection is also about the representative di-
rector, it cannot be said that the value of the gold bars confiscated
with respect to the representative director and the sum of the col-
lected source should be included in deductible expenses of the cor-
poration.

Consumers bought gold bars. 

Corporation sold the gold bars
. 

Corporation smuggled gold bars. 
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Chapter 3. Possibility to be recognized as deductible for illegal 
expense  
Since illegal income is taxable, can illegal expense be admitted? Unlike gross 
income, the requirements are very demanding to be recognized as deducti-
bles. Here are some reasons from Korean Corporate Tax Act, a theory in 
the field of study, and a court case. 

A) Whether or not to be recognized under Korean Corporate Tax Act 
Korean Corporate Tax Act Article 19 defines scope of deductible expenses. 
For example, Korean Corporate Tax Act Article 19 Paragraph 1 is as fol-
lows. This is similar to the provisions of Article 15 of the 2-A about gross 
income. 

『Deductible expenses shall be the amount of losses incurred by transactions 
which reduce the net assets of a corporation, excluding return of capital or 
financing, disposition of surplus funds, and what is provided for in this Act.
』  

However, Paragraph 2 of the Korean Corporate Tax Act Article 19 is dif-
ferent from Article 15 Paragraph 2, which is an important provision that 
makes the difference between gross income and deductible expenses. The 
difference is just a few conditions for being accepted as a deductible ex-
pense. Korean Corporate Tax Act Article 19 Paragraph 2 is as follows. 

『Deductible expenses referred to in paragraph (1) shall be losses or expenses 
incurred in connection with the business of a corporation which are generally 
accepted as ordinary or directly related to profits, except those otherwise 
expressly prescribed by this Act and other Acts.』  

In short, Profits become gross income if they just result in an increase in net 
assets for corporations. However, the reduction in net assets does not nec-
essarily constitute a deductible expense for corporations. So what is the con-
dition for deductible expense? There are three conditions: business-related, 
common, and profit-related. However, all of the below "Amount of loss 
and expense" is a concept that encompasses costs and losses. 
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1. Amount of loss and expense that is business-related: The amount 
of loss and expense shall be incurred or paid in relation to the busi-
ness of the corporation. The business relevance is determined ob-
jectively based on the business of the corporation or its business 
details. 

2. Amount of loss and expense that is common: Should be generally 
acceptable as amount of loss and expense. 

3. Amount of loss and expense that is profit-related: The amount of 
loss and expense should be directly related to profits. 

B) Theory 

3-A is the current legislation's position on deductible expense, and this 3-B 
deals with the theory of illegal expense. Theoretical issue is to discuss 
whether the expenses paid to obtain illegal income or whether the illegal 
expenses themselves can be deducted. There are two positions: pros and 
cons. 

 

1. Affirmative theory (Positive stance): Illegal expenditures also re-
duce the net assets of a corporation. Since the taxable capacity is 
determined by the amount of money, discrimination in deductions 
based on whether a particular expenditure corresponds to an illegal 
expenditure not only impairs the neutrality of the tax law, but also 
violates the principle of ability to pay.  

2. Adverse theory (Negative stance): Expenses that are unlawful in  
themselves are not business-related and uncommon. In order to dis-
courage illegal or illegal activities and to sanction illegal activities, 
the deduction of illegal expenses is not allowed. 
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C)  Case study  

Among the above positive and negative theories, what position does prece-
dent have regarding illegal expenses? 3-C deals with the Supreme Court case 
for possibility to be recognized as deductible for illegal expenses. The case 
number is: Supreme Court Decision 2012Du7608 Decided January 15, 
2015. In conclusion, the Supreme Court case has taken the position of ne-
gation. Therefore, tax credits are not allowed for illegal expenses. In other 
words, illegal expenses are not recognized as expenses. 

There are two Main Issues and Holdings  
1. Criteria to determine if the drug wholesaler's provision of money 

to a drugstore or other founder is equivalent to expenses spent in 
violation of public manner. 

2. If a drug wholesaler pays money, so-called "re-bate," to a drugstore 
or other founder, for the purpose of promoting the sale of the drug, 
whether that expenses can be deducted. 

Facts 
Referring to the illustration below, the facts are as follows. Drug wholesaler 
sold medicines and gave a pharmacist re-bate. Deservedly Pharmacist 
bought medicines receiving re-bate money. *Re-bate means the money back. 

 

 

 

 
 

Drug wholesaler sold medicines and gave a pharmacist re-bate. 

Pharmacist bought medicines receiving re-bate money. 
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Summary of Decision 

Since it is not prohibited by the drug wholesaler to provide money to found-
ers such as pharmacies under relevant laws like Pharmaceutical Affairs Act, 
it cannot be concluded that the expenses are not expenditures in violation 
of public manner. Whether it is an expenditure in violation of public manner 
depends on the side effects of allowing such expenditure, the impact on the 
fair distribution and trade of medicines directly related to public health, the 
extent of social criticism, it should be reasonably judged in accordance with 
social notion, taking into consideration the necessity, possibility of future 
prohibition by laws, correlations and good customs. 
 

1. A drug wholesaler who pays a so-called 're-bate' to a founder, such 
as a pharmacy, for the purpose of promoting the sale of medicines, 
is spent that expenses in violation of the public manner even if the 
related laws such as Pharmaceutical Affairs Act do not expressly 
prohibit it. So that expenses should not be counted toward deduct-
ible expenses. 

In summary, the reason that the * re-bate expense in this case was not rec-
ognized as an illegal expense was because the word "good social order" did 
not satisfy the common. Although it is not explicitly stated whether other 
conditions are met, it is considered that business-related has been met be-
cause it is related to the pharmacy business. In the end, the wholesaler 
makes money by selling drugs to pharmacies, so profit-related is met. 

D) Idea and suggestions 
In the above case, the process of judging the illegal expenses show that when 
the three criteria were applied, the relationship with social factors including 
other laws was examined separately. So even if it is illegal expenditure, the 
content varies so recognizing deductible expenses should be reviewed indi-
vidually, depending on individual expenditure items. 
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For example, there is a controversy over the question of whether the ex-
penses of sales ‘directly spent’ on illegal income, such as the amount spent 
on the purchase of raw materials of drugs or the purchase of smuggled 
goods, constitutes deductible expenses. In these cases, “directly-related” ex-
penses should correspond to revenue or income. If raw materials or pur-
chases are business-related and profits are generated by selling drugs or 
smuggled goods, they are also profit-related, and considering that the nature 
of generality is very subjective, it can be included in deductible expenses. 

 
So, unlike the case, I think it is reasonable to take an affirmative theory 

and provide a tax deduction for some of the expenses currently deemed il-
legal. The question then is, on what basis is it possible to deduct some illegal 
expenses as legal expenses? Thus, I would like to suggest an additional cri-
terion of 'complementarity'. The ‘complementarity’ presented here does not 
mean the relation between the main objects of civil law and the incidental 
objects. 

The 'complementarity' is relatively similar to the concept of complemen-
tary goods in economics. In other words, if there is 'complementarity', 
through an expenditure, it would make a higher economic value than the 
existing economic value (this not only means the size of the amount, but 
also other benefits such as the activation of trades). The expenditure is con-
sidered legitimate expenses, allowing tax deductions. 

This 'complementarity' does not conflict with the three existing condi-
tions: business-related, common or protocol-related. In other words, these 
four conditions are independent of each other. For example, an expenditure 
that increases economic value cannot necessarily be determined to conflict 
or increase the good social order. 

To help understand the 'complementarity', it would be a little easier to 
look at by dividing the object of the transaction into goods and services. 
Most of all, remember that the nature of goods and services is different. 
Specifically, goods are tangible objects of economic value while services are 
intangible in economic value, the providers of those services are people, ar-
tificial intelligence, or machines. 

If the goods of economic value that generate illegal income are goods, 
illegal expenses incurred in transportation, transformation or processing 
that do not alter the essential nature of the goods can be recognized as de-
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ductible expense. However, if the economic value of the object that gener-
ated the illegal income is a service, then the illegal expenses cannot be rec-
ognized as deductible expenses even if it is a necessary cost to provide the 
service. 

This is to ensure that the possibility to be recognized as deductible for 
illegal expense does not compromise the equity between legally spent ex-
penses and illegal expense. Although it may be pointed out that it hurts the 
economic equity between goods and services, if the subject of providing the 
service is a person, he or she may have already known that it was an offense 
to provide a service for raising an illegal profit or income. Therefore, it is 
impossible to be recognized as deductible for illegal expense in the service 
case because admitting this results in preferential treatment of illegal in-
come. 

 Such as a machine or AI, If the service provider is not a person, then the 
possibility to be recognized as deductible for illegal expense cannot be rec-
ognized since the original intention of the machine or the design of the AI 
is not intended to generate illegal profits or income. 

That is, if the above example is summarized, the service cannot satisfy 
the good social order of 'common' even if it meets the 'complementarity' 
and cannot be deduced because the illegal cost is recognized as the legal cost 
and the goods meet the 'complementarity'. It can be recognized as a legiti-
mate expense in meeting social orders. Typical examples are raw materials 
such as drug raw materials and smuggled gold bars. 

In the case of Korea, even if the standard of good social order is vague 
and drug manufacturing is illegal, even if 'complementarity' comes in, it is 
not expected to change the position of existing precedent. However, in some 
European countries where drugs are made and sold legally (such as the 
Netherlands), the above criteria may be significant. 

In the case of gold smuggling, the cost of smuggling gold separately from 
other criminal penalties is considered reasonable in terms of economic eq-
uity. Because illegal income earned by gold smuggling is subject to confis-
cation and collection, the tax amount for the illegal income is also subject 
to refund. If so, it is preferable to make an appropriate level of refund rather 
than to make a large refund from the beginning. 

And general income tax such as corporate tax, income tax, which is not 
a penalty tax or additional tax, does not have an administrative penalty. 



162 In-Gi Jeong Taxation of Illegal Income under the Korean Corporate Tax Act162 

 

IN-GI JEONG Taxation of Illegal Income under the Korean Corporate Tax Act  

   

Therefore, I think that the disapproval of illegal expenses is exercised as 
limitedly as possible. In the long term, I think it is appropriate to take a 
positive stance that illegal expenses are also deducted as expenses. 
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1. Background 
According to the Swedish Income Tax Act (ITA), income can be taxed or 
exempt from tax. If an income is taxed, it has to be taxed according to the 
type of income it can be related to. The ITA divides income into three dif-
ferent types; business income, capital income and income from employment 
- including other income. However, if an income is listed in Chapter 8 ITA, 
it is tax exempt and shall not be taxed.  

Income that shall be taxed as business income is income that can be re-
lated to business that is conducted by legal entities, or business conducted 
by a natural person -  if the business is independent, permanent and has a 
profit-making purpose. If any of the three conditions for the natural person 
are not met, the income shall not be taxed as income from business activi-
ties. Income that shall be taxed as income from capital is income that arises 
from holding assets, capital gain or capital loss, as long as it does not relate 
to a business activity. Only natural persons can be taxed for this type of 
income. Dividends on shares, capital gain from selling real estate and com-
pensation from rental of housing are examples of income that can be related 
to income from capital. 

Income that cannot be related to income from a business activity or in-
come from capital should be taxed as income from employment - as long as 
it is not an income that is tax exempt. Just like capital income, only natural 
persons can be taxed for this type of income. Income that is taxed as income 
from employment includes income and expenditure that arise from employ-
ment as long as they are not related to business income or capital income. 
If an income shall be taxed as income from employment, it cannot be taxed 
as any other income, or be exempt from tax according to Chapter 8 ITA. 
Income from employment, commissioned assignments or any other income-
producing activity that is permanent or non–permanent is income that shall 
be taxed as income from employment.  
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2. History/Background 
The question of whether income from illegal businesses should be taxed has 
been debated on numerous occasions over the years. Some of the most im-
portant cases in Swedish courts that have debated whether or not income 
from illegal businesses should be taxed will be presented in the following 
section.  

One of the oldest, but still relevant, cases dates from 1982 (RÅ 82 1:20). 
The question in the case was whether the conditions for arbitrary assess-
ments had been met. In 1973 -74, AZ had visited a man in exchange for 
money. The income earned from her visits was estimated at SEK 35,000 for 
the first year and to SEK 45,000 for the second year. However, the reported 
income only amounted to SEK 5,000 for 1973 and SEK 6,500 SEK for 
1974. For this reason, the court considered that AZ had to pay additional 
tax for the income that had not been reported.  

AZ argued that she did not wish to give her services the title prostitution 
when reporting to the Tax Agency and that she had received help with her 
taxes from an external adviser. Her income from sexual services amounted 
to SEK 10,600 in 1973 and SEK 10,700 SEK in 1974. The adviser had rec-
ommended that AZ name that income as insurance commission.  

According to the Court, her services could be related to income from a 
business activity according to the old Income Tax Act. Since AZ said that 
her income was insurance commission and not income from a business ac-
tivity, she had not declared any income from a business activity. Therefore, 
the Court found that it was possible to make an arbitrary assessment of her 
income in 1973 - 1974.  

AZ later appealed the case where she demanded that her income from 
sexual services should be taxed as income from a business activity. The 
Court of Appeal did not find any reason to change the District Court’s de-
cision, and AZ appealed the case to the Supreme Court. The Supreme Court 
argued that since AZ had declared the income from her sexual services as 
the wrong type of income, it was possible to make an additional assessment. 
AZ was given a tax surcharge of 50 per cent of the taxes for each year.  

Shortly after the verdict was returned in 1982, the government drafted a 
motion with the aim of abolishing the taxation of income from prostitution. 
The motion stated that income from illegal activities should not be taxed 
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because an illegal activity could not be considered as a real business activity, 
since people cannot provide for themselves with an illegal activity. This was 
because a thief, for example, who steals items for a living, cannot be con-
sidered to be carrying out a real business activity according to the Income 
Tax Act, since if he complies with the law, he would have to pay for the 
stolen property. In the end, he would not have made any money from the 
activity, but rather would have lost money when paying for the damage 
done.  

Since it was, and still is, not illegal to sell sexual services in Sweden, this 
income could be taxed - unlike income from illegal business activities. But 
in this motion, it was claimed that it would be wrong to tax income from 
business activities that are considered to be unjustifiable and morally repre-
hensible. Until the case in 1982, income from prostitution had not been 
taxed.  

The Swedish law does not view income from an illegal activity as an in-
come, however, income from, for example, prostitution is not considered 
illegal, and thus it can be taxed. However, the problem with these types of 
income is the fact that: 1. A prostitute does not normally book his or her 
income, and therefore there is no income to tax, and 2. If the government 
were to demand that a prostitute pay tax, most of a prostitute’s income 
would be given to the government, which would make it look like the gov-
ernment encouraged this kind of immoral business. The major issue with 
prostitution is not the lack of tax being paid to the government, it is rather 
the social issues that prostitution contribute to. The government is fighting 
to combat prostitution and forcing prostitutes to pay tax on their income 
would counteract that effort.  

In the motion, it was also argued that the losses of taxing prostitution are 
greater than the gains. As an example, the motion stated that a prostitute 
does not normally save his or her money, and if they were forced to pay for 
not paying the correct tax, this might lead to them selling more sex in order 
to pay the tax. Also, prostitutes - according to the motion - usually do not 
own seizable assets and collecting the tax would cost more than the govern-
ment would gain from forcing prostitutes to pay the tax. Hence, income 
from prostitution should not be taxed.   
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3. When should income from illegal activities be taxed?  
Let us now present three different important cases from the Swedish courts 
to show how the view of the taxation of illegal income has changed and 
developed over the years in Sweden.  

RÅ 1991 ref. 6 
The case from 1991 is about Hans who sold oil for large sums of money 
without presenting the income in his income tax return. The oil he sold had 
been stolen from his employers. This case was first brought before the Dis-
trict Court, where Hans was issued a tax surcharge for not declaring the 
income. Hans subsequently appealed the case to the Administrative Court of 
Appeal who issued the same judgment as the District Court, giving him a tax 
surcharge. However, a different decision was handed down from the Su-
preme Court, once Hans once more had appealed the case. They referred to 
the Swedish Criminal Code, where proceeds derived from a crime may be 
confiscated, unless it is manifestly unreasonable. Meaning that an activity 
that is exclusively and purely criminal does not lead to a profit, and with no 
profit, there is no taxation. However, if the crime is part of a legal activity, 
the proceeds from the crime shall be taxed. In this case, the stolen oil could 
not be regarded as a crime that was part of a legal activity -  since Hans’s 
possession of the oil was illegal to begin with – and therefore the activity 
could not be regarded as a source of income that was taxable. Hans had no 
other activity which the sale of oil could be a part of, and thus, the sale of 
the stolen oil was not taxable. 

RÅ 2005 ref.14 
 The second case is from 2005 where a taxi driver was engaged in an illegal 
activity but only in that he was not authorized to run a taxi business. In that 
regard, the Court found that the fact that a certain business activity is illegal 
because the person in question has not been granted a licence to run the busi-
ness legally cannot result in a tax exempt business due to the connection with 
a legal business.     

 According to the case from 1991, proceeds from purely criminal activities 
are not considered a profit and thus they must be confiscated according to 
Section 1 Chapter 36 in the Swedish Criminal Code.  

Furthermore, confiscation in accordance with this Section may only oc-
cur for offences under the Swedish Criminal Code. Meanwhile, this type of 
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crime of unlawful professional traffic is treated differently since it comes 
under the Professional Transport Act.  

 

What is the definition of a crime in this case?  

According to the case from 2005, there is a difference between for instance, 
crimes applicable to the Swedish Criminal Code and the crime in this specific 
case. If the taxi driver in this case had applied for a licence to run his taxi 
business, the whole activity would have become legal unlike other crimes 
defined in the Swedish Criminal Code such as murder. Such a crime will 
never become legal by applying for a licence.  

In order to clarify the mindset of when an illegal income should be taxed, 
let us present another example, this time concerning drugs. There are certain 
drug sales that are legal with a prescription (for medical use). Selling these 
kinds of drugs is still considered a criminal act but are regarded as a part of 
a legal activity and the income from that activity will be taxed.  

This is unlike other drugs such as cannabis where possession is totally 
illegal according to Swedish law. Selling this type of drugs is considered as 
a purely criminal act and the proceeds will therefore not be taxed.  

The view on how income from illegal businesses should be taxed in Swe-
den was for many years based on the case above from 1991. The case 
claimed that proceeds from an activity that was purely criminal shall not be 
taxed since the income shall be declared confiscated. However, this view 
came to an end and changed with a new case in 2011. This case was a game 
changer for how the courts judged the taxation of proceeds from illegal ac-
tivities.  

HFD 2011 ref. 80 

The case from 2011 was about NH who had committed accounting fraud. 
This case began in the Administrative Court of First Instance, where NH was 
sentenced to two years and eight months in prison for abetment to grave 
accounting fraud and gross tax offence. He had issued false invoices to three 
different companies, whose only function was to issue false invoices, receive 
payments for bills from companies buying invoices and later repaying the 
amount in cash. NH kept 2 per cent of the money from the invoices. The 
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Swedish Tax Agency found that NH’s income from this work could be esti-
mated to at least SEK 300,000. According to the Administrative Court, the 
activities carried out by the companies that NH had helped could not be seen 
as legal since their only activity was to issue false invoices. Therefore, the 
Court considered NH’s work not to be a part of a legal activity and that the 
proceeds from the services should consequently not be taxed. Once the case 
reached the Supreme Administrative Court, it was established that proceeds 
from illegal businesses are not tax exempt according to Chapter 8 ITA. The 
Court referred instead to Chapter 10 ITA, where income from employment 
is regulated. The first Section stipulates that income from a list of different 
types of employment shall be taxed, as long as it is not taxed as business or 
capital income. The Supreme Administrative Court judged the activity con-
ducted by NH to be carried out in such form that it could be related to an 
income from employment. The income was not tax exempt and therefore the 
income of SEK 300,000 was to be taxed. NH was given tax surcharge since 
he had failed to present the income in his tax return.  

The 2011 case changed the legal position in Sweden. Before this case, the 
position was to only tax activities that were part of legal activities and that 
activities which were purely criminal were tax exempt. But in this case, the 
Supreme Administrative Court found that all income from illegal activities 
should be taxed – regardless of whether it is part of a legal activity or not - 
since there are no provisions in the Swedish Income Tax Act that stipulate 
otherwise.   

4. Conclusions 
Proceeds from illegal business activities have historically not been taxed. 
The reason for this is that they cannot be considered as income since a per-
son cannot make a profit from an illegal business. The question of whether 
proceeds from illegal activities shall be taxed or not has been answered on 
numerous occasions but with different outcomes. Before 1991, the position 
was to not tax illegal income. After the case from 1991, proceeds from ille-
gal activities that were purely criminal were not taxed since the income 
could be declared confiscated according to the Swedish Criminal Code. 
However, if the criminal activity could be seen as part of a legal activity, the 
income could be taxed. With the case from 2011, however, things changed. 
The Supreme Court established that proceeds from illegal activities are not 
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tax exempt, regardless of whether they are part of a legal activity or not. 
Meaning that proceeds from purely criminal activities shall be taxed, as well 
as income from criminal activities that are part of a legal activity.
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1. Introduction 
Without the withdrawal tax main rule in Chapter 22 Income Tax Act (ITA), 
it would be beneficial to withdraw and consume assets from your own com-
pany instead of buying the same asset on the market which would contradict 
the neutrality principle, one of the cornerstones of Swedish tax law.1 The 
withdrawal tax fulfills its purpose of eliminating the aforementioned tax 
benefit by taxing all transactions for compensation below the market value. 
As collateral damage, Chapter 22 ITA complicates business restructuring. 
To neutralize these obstacles and facilitate corporate restructuring, an ex-
ception to withdrawal tax can be found in Chapter 23 ITA.  

To truly understand how crucial the exception in Chapter 23 ITA is, you 
must first understand how corporate restructuring is performed. The most 
common approach regarding the transfer of assets between entities is to sell 
the said assets at a value corresponding to the fiscal value, this transaction 
would in accordance with Chapter 22 ITA be subject to withdrawal tax. 
This could complicate or even prevent some companies from reconstructing 
since paying taxes requires liquidity which is not the most distinctive attrib-
ute of a company in need of reconstruction. To lower the liquidity require-
ments by avoiding the direct taxation, the Chapter 23 ITA enables tax de-
ferral if some conditions are met. 

The introduction in Chapter 23 was included solely for reasons of sim-
plicity since it was already possible, in practice, to avoid direct taxation on 
transactions related to corporate restructuring. In order to clarify the “legal 
situation” and increase the predictability of the outcome, the Swedish legis-
lators considered it necessary to bring practice into the law. 

Below you will find a short introduction to the crucial parts of the with-
drawal tax main rule followed by an in-depth description of the exception 
in Chapter 23 ITA, which is the main focus of this article. However, before 
continuing, it is necessary to clarify some terminology in order to avoid 
confusion. The ITA uses the term “underpriced transaction” for both trans-
actions in accordance with Chapter 22 ITA and transactions in accordance 
with Chapter 23 ITA, but to make this article more readable, the term 
“qualified underpriced transaction” will be used when referring to a trans-

 
1 Eriksson, A., Praktisk beskattningsrätt, s.345-348. 



173The Swedish Korean Tax Conference 27th to 29th of December 2019

  

THE SWEDISH KOREAN TAX CONFERENCE 27TH TO 29TH OF DECEMBER 2019 

 

173 

   

action in accordance with the Chapter 23 ITA and “underpriced transac-
tion” when referring to a transaction in accordance with the Chapter 22 
ITA.  

2. Withdrawal Tax  
Normally, assets and services are sold at a value corresponding to the mar-
ket value, however, certain assets are obtained at a value below the market 
value. This might occur in many different situations, from private consump-
tion to assets transferred between companies. Since obtaining assets for pri-
vate consumption for compensation below the market value is not in line 
with the neutrality principle, these underpriced transactions will be subject 
to withdrawal tax in accordance with Chapter 22 ITA.2  

The main rule for withdrawal tax can be found in Article 7 Chapter 22  
ITA and reads as follows: “The withdrawal of an asset or service shall be 
treated as if it were disposed of at a compensation corresponding to the 
market value.” Here, withdrawal refers to when a trader takes out assets 
from their business in order to use them for private consumption or to give 
them away. Withdrawal also includes transfers of assets between two com-
panies. The exact definition can be found in Articles 2-5, Chapter 22 ITA. 
Simplified, the main rule of withdrawal tax states that all transactions for 
compensation below the market value will be treated as compensation cor-
responding to the market value that was received.3  

3. Qualified Underpriced Transactions, their function and  
structure 

A qualified underpriced transaction is regulated in Chapter 23 ITA, as well 
as exceptions to the withdrawal taxation main rule. As mentioned earlier, 
the term qualified underpriced transactions will be used when referring to a 
transaction for compensation below the market value, provided that the 
conditions in Chapter 23 are met and that the price is not commercially 

 
2 Lodin, S-O., Lindencrona, G., Melz, P., Silfverberg, C., Almendal, T., Österman, R, In-
komstskatt, en lärobok i skatterätt Del 2, s.270-273. 
3 Eriksson, A., Praktisk beskattningsrätt, s.345-348. 
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justified.4 According to Article 3, Chapter 23 ITA, the term the qualified 
underpriced transaction of funds refers to a transfer of assets without com-
pensation or against compensation below the market value without this be-
ing commercially justified, if the conditions in Articles 14-29 are fulfilled. 
The term transfer covers all forms of transfer of ownership, such as unprof-
itable and beneficial transfers, examples of which are property of a legal 
person and capital injection of property to such a person as well as a gift. 
However, it appears that the term transfer does not include transfer of own-
ership through, for example, the division of property, wills, or inheritance. 
A whole business with stock properties as a gift is also not covered by the 
regulations.5 For example, an underpriced transaction would be considered 
to exist if group contributions were made in the form of property6, if the 
transferor can, with fiscal effect, make group contributions to the acquirer, 
it is in principle free with underpriced transactions, the group’s grant option 
makes it free to equalize. 7 

A classic method used to avoid taxation during reconstruction is to sell 
assets at the fiscal value. Thus, if the fiscal value is SEK 10,000, the price of 
the sale will be SEK 10,000. For example, sales are made from an individual 
business to a limited company run by the seller himself.8 Tax zero-result 
arises if a sale at a price of the fiscal value occurs. Furthermore, the zero-
result arises due to the fact that the fiscal values must be charged, but that 
does not mean that the person in question avoids income taxation.9 The 
main rule for transfers at a price below the market value is that the trans-
feree is taxed with a deduction and that he must take up taxable income in 
accordance with Article 3 Chapter 22 ITA. An exemption from withdrawal 
tax is required in order for prices below the market value not to result in 
taxation, and exceptions for taxation in the case of underpriced transfers 

 
4 Skatteverket, Vad är en underprisöverlåtelse?, s.1. 
5 Baran, M, lagkommentar till 23 kap. 3 § IL, not 819. 
6 Prop 1998/99:15 s 115-270.   
7 Se 2 kap. 25 § IL. 
8 Lodin, S-O., Lindencrona, G., Melz, P., Silfverberg, C., Almendal, T., Österman, R, In-
komstskatt, en lärobok i skatterätt Del 2, s.499; se RÅ 2004 ref. 42 och HFD 2015 ref. 48.  
9 Lodin, S-O., Lindencrona, G., Melz, P., Silfverberg, C., Almendal, T., Österman, R, In-
komstskatt, en lärobok i skatterätt Del 2, s.499.  
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justified.4 According to Article 3, Chapter 23 ITA, the term the qualified 
underpriced transaction of funds refers to a transfer of assets without com-
pensation or against compensation below the market value without this be-
ing commercially justified, if the conditions in Articles 14-29 are fulfilled. 
The term transfer covers all forms of transfer of ownership, such as unprof-
itable and beneficial transfers, examples of which are property of a legal 
person and capital injection of property to such a person as well as a gift. 
However, it appears that the term transfer does not include transfer of own-
ership through, for example, the division of property, wills, or inheritance. 
A whole business with stock properties as a gift is also not covered by the 
regulations.5 For example, an underpriced transaction would be considered 
to exist if group contributions were made in the form of property6, if the 
transferor can, with fiscal effect, make group contributions to the acquirer, 
it is in principle free with underpriced transactions, the group’s grant option 
makes it free to equalize. 7 

A classic method used to avoid taxation during reconstruction is to sell 
assets at the fiscal value. Thus, if the fiscal value is SEK 10,000, the price of 
the sale will be SEK 10,000. For example, sales are made from an individual 
business to a limited company run by the seller himself.8 Tax zero-result 
arises if a sale at a price of the fiscal value occurs. Furthermore, the zero-
result arises due to the fact that the fiscal values must be charged, but that 
does not mean that the person in question avoids income taxation.9 The 
main rule for transfers at a price below the market value is that the trans-
feree is taxed with a deduction and that he must take up taxable income in 
accordance with Article 3 Chapter 22 ITA. An exemption from withdrawal 
tax is required in order for prices below the market value not to result in 
taxation, and exceptions for taxation in the case of underpriced transfers 

 
4 Skatteverket, Vad är en underprisöverlåtelse?, s.1. 
5 Baran, M, lagkommentar till 23 kap. 3 § IL, not 819. 
6 Prop 1998/99:15 s 115-270.   
7 Se 2 kap. 25 § IL. 
8 Lodin, S-O., Lindencrona, G., Melz, P., Silfverberg, C., Almendal, T., Österman, R, In-
komstskatt, en lärobok i skatterätt Del 2, s.499; se RÅ 2004 ref. 42 och HFD 2015 ref. 48.  
9 Lodin, S-O., Lindencrona, G., Melz, P., Silfverberg, C., Almendal, T., Österman, R, In-
komstskatt, en lärobok i skatterätt Del 2, s.499.  
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shall be made in accordance with the provisions of Chapter 23 ITA. Under-
pricing transfers result in certain tax consequences according to the law, 
since part-owners in the transferring company, the acquirer, and the co-
owners of the acquiring company may become liable to tax.10 If the condi-
tions regulated in 23 ITA are met, no withdrawal tax shall be charged, 
which is also the starting point for the provisions in Chapter 23 ITA.11  Fur-
thermore, as previously mentioned, a qualified underpriced transaction is 
an underpriced transaction that satisfies the conditions in accordance with 
Articles 14-29 23 ITA. The question of whether a transfer to a shareholder 
that is lower than the market value should be covered by the rules on un-
derpriced transactions has also been considered by the court. The court con-
cluded that the transfer of value was a dividend for the shareholders of the 
company that sold the assets. 

As mentioned previously, transfers that take place at a price below the 
market value lead to tax consequences such as a withdrawal tax in accord-
ance with Chpater 22 ITA. Article 9 Chapter 23 ITA provides that a quali-
fied underpriced transaction does not result in withdrawal tax for the trans-
feror. Furthermore, tax consequences may arise when an underprivileged 
transfer involves the transfer of value, i.e. the difference between the market 
value and the price of the asset. The transfer of value may thus be regarded 
as a dividend from a limited company to a shareholder due to the fact that 
the shareholders receive an asset at a price below the market value. The 
asset does not need to be a direct transfer of value for it to be considered a 
dividend to the shareholder.12 Furthermore, the Court considers that all 
value transfers that take place from a limited company to a shareholder are 
considered to be available to the shareholders regardless of whether the 

 
10 Skatteverket, Vad är en underprisöverlåtelse?, s.1. 
11 Lodin, S-O., Lindencrona, G., Melz, P., Silfverberg, C., Almendal, T., Österman, R, 
Inkomstskatt, en lärobok i skatterätt Del 2, s.499; se avsnitt 3, villkor för undantag från 
uttags- och utdelningsbeskattning. 
12 RÅ 2004 ref. 1. 



176 Oskar Elvkull & Sabina Shilekani Withdrawal Tax in Sweden176 

 

OSKAR ELVKULL & SABINA SHILEKANI Withdrawal Tax in Sweden 

   

shareholder is provided with the value or not.13 The conditions for under-
pricing must, therefore, be fulfilled in order to be able to avoid dividend 
taxation in accordance with Article 11 Chapter 23 ITA. According to Arti-
cle 9 Chapter 23 ITA, therefore, an underpricing transfer shall not result in 
withdrawal tax in accordance with the provisions of Chapter 22 ITA.  

4. Conditions for Exemptions from Withdrawal and Dividend  
Taxation 

Qualified shares make it possible for companies to make transfers without 
being taxed for them. The conditions for exemptions from withdrawal and 
dividend tax are regulated in Articles 14-29 Chapter 23 ITA. The conditions 
need to be fulfilled in order for an underpriced transaction to be considered 
qualified and for exemptions from taxation to be possible. The purpose of 
the conditions is to maintain some form of continuity where the person con-
cerned cannot circumvent the rules on underpriced transactions and with-
drawal tax. Article 14 Chapter 23 ITA regulates the terms of the transferor 
and the acquirer, so that they must be a natural person or a company. As 
regards businesses, in principle, all companies except trading companies are 
included. This means that even economic associations are covered by this 
rule. Article 16 further stipulates that the person concerned must be liable 
to pay tax in Sweden, and it is common that the transferor is liable to tax, 
however, this is not as common for the acquirer. In such a case, it is required 
that the acquirer becomes liable to tax immediately after the acquisition. 
Article 17 Chapter 23 ITA regulates group contributions, which means that 
the transfer must relate to parts of the transferor's business or the entire 
business if the transferor cannot deduct group contributions with a right to 
deduction. However, Article 17 does not apply where the transferor is able 
to make group contributions with tax effect to the acquirer. If the possibility 
of group contributions is available, it is thus quite free to equalize. Further-
more, Articles 18-23 Chapter 23 ITA seeks to prevent the special tax regime 
for distributions and capital gains on shares in closely held companies. Pos-
sible deficits that might be utilized cannot exist with the acquirer, as this 
could mean that the acquirer uses deductions which he otherwise would not 

 
13 Lodin, S-O., Lindencrona, G., Melz, P., Silfverberg, C., Almendal, T., Österman, R, 
Inkomstskatt, en lärobok i skatterätt Del 2, s.501. 
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have been entitled to utilize in accordance with Articles 24-29 Chapter 23 
ITA. On the other hand, there are exceptions, in the case of group contri-
butions, where it may be permissible to make underpriced transactions if 
the acquirer waives the deficit to make underpriced transactions; unless he 
does not have a group contribution of course. However, there are no rules 
on when and in what form a taxpayer should waive his right to deduction 
for the deficit. This means that a person may abstain after he/she has sub-
mitted his/her tax return. What may be a bit complicated in such cases is 
that the person may change his/her mind after having waived a deficit, as 
there are no rules on this. There are therefore no rules on how to determine 
a deficit at a later stage, the person concerned has the right to test his taxa-
tion up to six years after tax, and thus the declarant may write that he/she 
waives a deficit when the acquirer is the one who will take up the deficit. 
One example is that in a tax return in 2024, the acquirer may request re-
consideration for the deficit from 2020, when he/she has owned two com-
panies and has sold shares from one to another and therefore wishes to ac-
count for the deficit, and thus, the new owner profits because of the exist-
ence of an old deficit that has been waived. 

5. How Are Underpriced Transactions Calculated? 
The provisions on underpricing transfers are intended to increase the pre-
dictability of the implementation of reconstruction by avoiding immediate 
tax consequences. Furthermore, no tax relief arises, the idea is to provide 
the possibility of deferred taxation. Continuity is the basic idea on which 
the rules on underpricing transfers are based, hence there are rules that con-
trol the direct tax consequences that may arise at various stages, such as the 
main rule regarding withdrawal tax, whether it should be done, avoided or 
postponed. 14 According to Article 9 Chapter 23 ITA, an underpriced trans-
action shall not result in withdrawal tax for the transferor. 

According to Article 10 Chapter 23 ITA, it is stipulated that if the trans-
feror receives compensation from the acquirer that is lower than the fiscal 
value of the asset, the transfer shall be treated as if it were divested against 
a compensation corresponding to the fiscal value. It is at this time that the 

 
14 Skatteverket, Beskattningen vid underprisöverlåtelse, 2020, s.1. 
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asset is considered to be acquired for the same amount. Furthermore, this 
may be interpreted as withdrawal tax at the fiscal value, which is not the 
formal way.15 The amount of compensation is usually determined by the 
parties in an underpriced transaction, to the fiscal value of the transferred 
assets. Furthermore, it does not entail either a profit or a loss for the trans-
feror. The acquirer may count the remuneration as the acquisition value of 
the assets. Hence, the taxation of the asset's surplus value is postponed. The 
asset's surplus value is the difference between the market value and the fiscal 
value.16 The idea of Article 10 is not to allow for artificial losses where the 
person deliberately sets a reduced price. 

An example is if Q AB transfers assets to M AB for SEK 100,000 where the 
market value is SEK 200,000 and the fiscal value is SEK 100,000. This means 
that Q AB does not report a loss or a profit for the transfer (provided that 
the conditions in Chapter 23 ITA are met, i.e. the transfer is an underpriced 
transaction). The reason why Q AB does not report any loss or profit is due 
to (1) the conditions in Chapter 23 ITA being met, (2) the compensation for 
the assets sold corresponds to the fiscal value which is SEK 100,000 where 
M AB has received assets amounting to the same amount, in this case SEK 
100,000. An example of when the sale price is lower than the fiscal value 
would be when Q AB transfers assets to M AB for compensation of SEK 
100,000 where the market value is SEK 250,000 and the fiscal value SEK 
150,000. According to Chapter 22 ITA, Q AB shall not be subject to with-
drawal tax up to the market value, provided that the conditions are, in ac-
cordance with Chapter 23 ITA, compliant with the applicable underpriced 
transaction. However, the assets' remuneration is lower than the fiscal value 
and should, therefore, be considered to have been divested for the fiscal 
value, thus SEK 150,000. Q AB is therefore obliged to raise an additional 
income of SEK 50,000. Furthermore, this means that the amounts are equal-
ized in such a way that Q AB reports a loss of SEK -50,000 in respect of the 
transfer, which in turn corresponds to the income that the company should 
raise of about SEK 50,000. Furthermore, it means that there will be no tax 
consequences for Q AB because of the equalization. As regards M AB, ac-
cording to the tax rules, they have acquired assets of SEK 150,000 which is 
the fiscal value and not SEK 100,000.  

 
15 Mahamut, B, Lagkommentar till 23 kap. 10 § IL, not 836, JUNO. 
16 Skatteverket, Beskattningen vid underprisöverlåtelse, 2020, s.1. 
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6. Summary 
The fiscal benefits that might be gained by withdrawing and consuming as-
sets from your own company would be unfair. In order to prevent tax ben-
efits and to maintain the neutrality in the Swedish Tax system, withdrawals 
of assets must be taxed. The main rule of withdrawal tax fulfills this role, 
but at the cost of complicating corporate reconstruction. Chapter 23 ITA 
was introduced to neutralize this unwanted consequence of withdrawal tax. 
This makes it possible to transfer assets for compensation below the market 
value without any direct taxation if, and only if, the conditions stated above 
are met. By enabling tax deferral, the liquidity requirements are lowered 
substantially which facilitates corporate reconstruction.  
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