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Katalin Kelemen:1

The Hungarian Constitutional Court in the new constitutional framework
(draft version)

1. Introduction

The  Hungarian  Constitutional  Court  (Alkotmánybíróság in  Hungarian)  represents  the 
fourth generation of European constitutional courts, as it was born after the breakdown of the 
Socialist  regimes  together  with its  several  counterparts  in  Central  and Eastern  Europe.  It  is 
commonly considered a variation of the German model or, with the words of Roman Herzog, the 
granddaughter of the German Federal Constitutional  Court.2 Indeed, Hungarian constitutional 
justice  has  been an enriched version of  the  German model,  containing  several  elements  not 
included in the original. The original asset, in the form as it existed prior to the adoption of the  
new Fundamental Law, was a particularly rich one. Numerous examples can be cited, among 
which the competence for omission of the legislator, provided by the Portuguese model, but not 
by the German one.3 Another well-known example is the  actio popularis, in virtue of which 
anyone could request  the control  of  constitutionality  of  any legal  norm of the  legal  system, 
without being obliged to prove his or her personal interest. This peculiar instrument resulted in a 
practically unlimited access to constitutional justice in Hungary until 2012.4

As in other  European countries,  in  Hungary the system of constitutional  justice  is  not 
regulated by the constitution in a complete manner. Besides the constitutional provisions, there is 
also a legislative act regulating the organisation and the functioning of the constitutional court, as 
well as rules of procedure adopted by the Court itself. In Hungary a new constitution, named 
Fundamental Law,5 was adopted in April 2011,6 followed by a new Constitutional Court Act 

1 Senior Lecturer, Örebro Universitet (Sweden). PhD, University of Florence (Italy). Degree in Law, Loránd Eötvös 
University in Budapest (Hungary). This paper was presented at the III Colloquio biennale dei giovani comparatisti, 
held in Aosta (Italy) on 28-29 June 2012, organised by the Italian Association of Comparative Law.
2 The expression used by Roman Herzog, former President of Germany and of the German Federal Constitutional 
Court,  refers  also  to  the  Polish  Constitutional  Tribunal  which  would also be  a  granddaughter  of  the  Court  of  
Karlsruhe, while the Spanish and Portuguese constitutional courts would be her daughters. See L. SÓLYOM, The role  
of  constitutional  courts  in  the  transition  to  democracy,  – with  special  reference  to  Hungary,  in  International  
Sociology, March 2003, Vol 18(1), 133-161, at 153, note 4.
3 In Portugal the Constitutional Tribunal can use this competence on request by the President of the Republic, the 
Ombudsman (Provedor de Justiça in Portuguese) or, on the grounds of the breach of the rights of the autonomous 
regions,  the  Presidents  of  the  Legislative  Assemblies  of  the  autonomous  regions  (Art.  283  of  the  Portuguese 
Constitution). In Hungary, instead, the proceedings can be initiated by anyone or even ex officio. For further details 
on  Portuguese  constitutional  justice  see  L.  AZZENA,  La  giustizia  costituzionale  in  Portogallo,  in  J.  LUTHER−R. 
ROMBOLI−R. TARCHI,  Esperienze di giustizia costituzionale, Tomo II,  Torino, Giappichelli, 2000, 253-283, at 276-
278.
4 Before Hungary it existed only in the German Land of Bayern, where however it could not be used for an omission 
of the legislator  but only for  an abstract  review.  See  P. HÄBERLE,  La  Verfassungsbeschwerde  nel sistema della  
giustizia costituzionale tedesca, Milano, Giuffrè, 2000, at 26.

1



adopted in November 2011.7 Both entered into force on 1 January 2012. There are still no new 
Rules of Procedure, however.8

The Constitutional Court Act is a cardinal law in the Hungarian legal system. It means that 
it  has to be approved by a two-thirds majority of the parliament.  The draft  of the new Act,  
prepared by the parliamentarian committee on constitutional affairs, was presented in Parliament 
on 3 October 2011.9 The general parliamentary debate of the proposal was concluded two weeks 
later,  and  there  were  127  proposals  of  modification  presented  by  representatives  of  all 
parlamentarian  political  parties.  The  final  vote  was  held  on  14 November,  resulting  in  252 
supporting and 105 contrary votes. The new Act was published in the Official Gazette (Magyar 
Közlöny) on 21 November 2011.

2. The constitutional provisions now and then

As a  starting  point  for  an  analysis,  the  respective  provisions  of  the  old  and  the  new 
constitutions are cited here. However, it  is important to underline that a comparison between 
these two articles cannot in any case be sufficient to understand the changes taking place in the 
Hungarian system of constitutional justice, since several significant rules are contained in the 
Constitutional Court Act and not in the Constitution/Fundamental Law.

The  old  Constitution  (in  force  until  31  December  2011)  dedicates  Chapter  IV  to  the 
Constitutional Court, and it consists of one sole article: Article 32/A.10 This article, inserted in 
the Constitution in 1989, was modified twice, the last time in 2010. Since the last amendment 
was made by the same governmental coalition which adopted also the new Fundamental Law, 

5 While the old Constitution was named  Alkotmány (literally:  Constitution), the new one is entitled  Alaptörvény 
which literally means Fundamental Law and it uses this term systematically throughout the entire text. Therefore,  
also the new Constitutional Court Act does not refer anymore to ‘unconstitutionality’ (alkotmányellenesség), but to 
alaptörvény-ellenesség, that is, literally, ‘contrariety to the fundamental law’.
6 See  my  posts  on  the  blog  www.diritticomparati.it,  e.g.  Constitution-making  in  Hungary  –  The  final  stage, 
published  on  9  April  2011:  http://www.diritticomparati.it/2011/04/constitution-making-in-hungary-the-final-
stage.html  (last  access  on 25 June 2012).  The English  translation of  the text  of  the  new Fundamental  Law is 
available  on  the  official  website  of  the  Hungarian  Government:  http://www.kormany.hu/en/news/the-new-
fundamental-law-of-hungary (last access on 25 June 2012).
7 The previous Constitutional Court Act (Alkotmánybírósági törvény in Hungarian) was Act no. 32 of 1989, the new 
one  is  Act  no.  151  of  2011.  An  English  translation  of  the  latter  is  available  on  the  website  of  the  Venice  
Commission: http://www.venice.coe.int/docs/2012/CDL-REF%282012%29017-e.pdf (last access on 26 June 2012).
8 The Rules of Procedure currently in force were adopted by the Court with the Order no. 3 of 3 December 2001.
9 Legislative proposal no. T/4424. Its text and the related proposal of modification are available on the website of the 
Hungarian  Parliament,  in  Hungarian:  http://www.parlament.hu/internet/plsql/ogy_irom.irom_adat?p_ckl= 
39&p_izon=4424 (last access on 25 June 2012).
10 The numbering the article reveals that it was inserted in the Constitution later. Indeed, the original text of the  
Hungarian Constitution was adopted in 1949, under the Socialist regime, when there was no constitutional court in 
Hungary. The Hungarian Constitutional Court was established by the 21st constitutional amendment in 1989 (Act 
no. 1 of 1989).

2



and it basically anticipates its provisions, it is more useful to cite the text of Art. 32/A as it was in 
force until June 2010:

(1) The Constitutional  Court shall  review the constitutionality of laws and attend to the duties  
assigned to its jurisdiction by law.
(2)  The  Constitutional  Court  shall  annul  any  laws  and  other  statutes  that  it  finds  to  be 
unconstitutional.
(3) Everyone has the right to initiate proceedings of the Constitutional Court in the cases specified  
by law.
(4) The Constitutional Court shall consist of eleven members who are elected by the Parliament.  
Members of the Constitutional Court shall be nominated by the Nominating Committee which shall  
consist of one member of each political party represented in the Parliament. A majority of two-
thirds of the votes of the Members of Parliament is required to elect a member of the Constitutional 
Court.
(5) Members of the Constitutional Court may not be members of a political party and may not 
engage in  any political  activities  outside of  the  responsibilities  arising from the Constitutional 
Court's sphere of jurisdiction.
(6) A majority of two-thirds of the votes of the Members of Parliament present is required to pass 
the law regulating the organization and operation of the Constitutional Court.

Since 1 January 2012, Article 24 of the new Fundamental Law provides:

(1) The Constitutional Court shall be the supreme body for the protection of the Fundamental Law. 
(2) The Constitutional Court shall: 
a) examine adopted but not published Acts for conformity with the Fundamental Law, 
b)  review  any  piece  of  legislation  applicable  in  a  particular  case  for  conformity  with  the 
Fundamental Law at the proposal of any judge, 
c) review any piece of legislation applied in a particular case for conformity with the Fundamental 
Law further to a constitutional complaint, 
d) review any court ruling for conformity with the Fundamental Law further to a constitutional  
complaint, 
e) examine any piece of legislation for conformity with the Fundamental Law at the request of the 
Government,  one-fourth  of  the  Members  of  Parliament  or  the  Commissioner  for  Fundamental 
Rights, 
f) examine any piece of legislation for conflict with any international agreement, and 
g) exercise further responsibilities and competences determined in the Fundamental  Law and a 
cardinal Act. 
(3) The Constitutional Court: 
a)  shall  annul  any  piece  of  legislation  or  any  constituent  provision  which  conflicts  with  the 
Fundamental Law, within its competence set out in Paragraphs (2), Subpara-graphs b), c) and e); 
b) shall annul any court ruling which conflicts with the Fundamental Law within its competence set  
out in Paragraph (2)d); 
c)  may  annul  any  piece  of  legislation  or  any  constituent  provision  which  conflicts  with  an 
international  agreement,  within  its  competence  set  out  in  Paragraph (2)f);  and  shall  determine  
further legal consequences set out in a cardinal Act. 
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(4) The Constitutional Court shall be a body of fifteen members, each elected for twelve years by a  
two-thirds vote of the Members of Parliament. Parliament shall elect, with a two-thirds majority of 
the votes, a member of the Constitutional Court to serve as its President until the expiry of his or 
her mandate as a constitutional judge. No member of the Constitutional Court shall be affiliated to 
any political party or engage in any political activity. 
(5) The detailed rules for the competence, organisation and operation of the Constitutional Court 
shall be regulated by a cardinal Act.

3. The composition of the Court

3.1. The number of constitutional judges

The  new  Fundamental  Law  has  increased  the  number  of  constitutional  judges 
(alkotmánybírák in Hungarian) from 11 to 15. They are still all elected by the Parliament with a 
two-thirds majority. A court composed of 15 judges was also the original idea in 1989, at the 
moment  of  the  creation  of  the  Hungarian  Court.  As  a  result  of  a  compromise  between  the 
political  actors negotiating the conditions of the democratic transition in the so-called Round 
Table Talks, the first five judges were elected by the Parliament in the Fall of 1989, before the  
first free democratic elections of the country. It means that these five members were elected by a  
non-democratically elected body. However, the list of candidates was the result of a compromise 
between the Communist Party and the extra-parliamentary opposition as many other elements of 
the  new  constitutional  framework.11 Other  five  members  were  appointed  by  the  first 
democratically elected Parliament in July 1990 with the consent of all five parliamentary parties.
12 The last third of the 15 judges should have been elected by the second democratically elected 
Parliament in 1994, which amended the Constitution instead, reducing the number of judges to 
11.13 So  in  1994  only  two  new  judges  were  elected:  one  for  the  vacancy  created  by  the 
appointment of Judge Herczegh to the International Court of Justice and another completely new 
position.

It is important to mention that the Court could not always work with its full membership. 
In certain periods there was even a danger that it could not work properly, because the number of 
judges in office barely reached the quorum necessary to make decisions (the participation of at 
least eight judges). This happened in 2005 when for a long time the Court worked with eight  
judges, so the illness or other impediment of only one judge could paralyse its functioning. 14 The 

11 This compromise consisted in sharing the five positions: two candidates were nominated by the Communist Party,  
two  by  the  opposition,  and  a  fifth  one  was  an  independent  candidate.  László  Sólyom,  the  first  President  of 
Constitutional Court, well-known for his influential role in the first period of life of Hungarian constitutional justice,  
was one of the two candidates of the opposition.
12 For a more detailed history of the Hungarian Constitutional Court see  A. SEREG,  Alkotmánybírák talár nélkül 
[Constitutional judges without robes], Budapest, KJK Kerszöv, 2005, at 27.
13 35th amendment of the Constitution adopted with Act no. 74 of 1994.
14 This situation lasted more than six months. The term of Judge János Németh expired in August 2003, the term of 
Judge Ottó Czúcz in May 2004 and the term of Judge János Strausz in December 2004, and there was new member  
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same situation occurred more recently two years ago, when it took one and a half year and the 
formation of a new government to appoint two new judges.15

3.2. The appointment procedure

The  situation  of  standstill  in  the  appointment  of  new  judges  described  above,  which 
happened more times in Hungary, shows that the appointment procedure has struggled with the 
the problem of long-lasting vacancies on the Court. The original procedure, established in 1989, 
was  upheld  by  the  new  Fundamental  Law  with  a  slight  modification.  However,  this  slight 
modification turns out to be very significant if examined carefully. The judges are still all elected 
by a two-thirds majority of the Hungarian Parliament, consisting of only one chamber. 

The change is the nomination stage. The candidates are chosen by an ad hoc parliamentary 
committee.  It  is  the  composition  of  this  nominating  committee  that  changed  with  the  new 
constitution. Under Art. 32/A (4) of the old Constitution, the committee consisted of one member 
of each political party represented in the Parliament. This solution aimed at reaching a consensus 
between the different political forces, but in practice resulted in a deadlock of the procedure if 
there was only one vacancy to be filled. Instead of a consensus, the members of the nominating 
committee reached an agreement,  distributing the vacant  positions among themselves.  It  was 
obviously possible only if there were more than one vacancy. Consequently, the candidates voted 
by the Parliament were not supported by all political parties, but only by one or some of them, 
but  the other  parties  accepted  him or  her  in  exchange for  the  possibility  to  choose its  own 
candidate for another vacancy.

This appointment procedure remained unchanged until June 2010, when the new center-
right government (the same that adopted the Fundamental Law the year after) amended Art. 32/A 
(4) of the Constitution. This constitutional reform modified the composition of the nominating 
committee which shall now reflect the weight of the parties in the Parliament. The text of the 
constitutional provision (until the entering into force of the new Fundamental Law) stated: “the 
candidates for the Constitutional Court are proposed by a nominating committee composed of 
representatives of the parliamentary parties, proportionally to their weight in Parliament”. The 
then President of the Republic,  László Sólyom (former President of the Constitutional Court 
between 1990 and 1999), made use of his power to send back the text to the Parliament for a 
second reading.16 However, the text was approved with changes also for the second time. Instead 
there were some changes brought to the legislative proposal modifying the Constitutional Court 
Act, providing that the number of the members of the nominating committee has to be between 
nine and 15.17 The original proposal provided for a committee of eight members, and President 

appointed until September 2005. So the vacancy created by the retirement of Judge Németh (who was also the  
President of the Court) remained unfilled for two years.
15 These were István Stumpf and Mihály Bihari (the latter re-appointed for a second term), appointed in July 2010.
16 This power was conferred on the President of the Republic by Art. 26 (2) of the old Constitution.
17 Art. 6 of the previous Constitutional Court Act (Act. no. 32 of 1989) and Art. 7 (1) of the new Constitutional  
Court Act (Act no. 151 of 2011).
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Sólyom expressed his concerns about it. According to him a fixed number could not be adapted 
to the changing ratio between the parliamentary parties. In this respect the government followed 
the suggestion of the President, and modified the legislative proposal. However, the criticism 
expressed by Sólyom was not limited to a question of numbers, but it concerned the fact that the 
parliamentary  parties  would  have  not  had  an  equal  position  in  the  nominating  committee 
anymore. This substantial aspect of the reform remained unchanged, but President Sólyom did 
not have the possibility to send back the text to the Parliament again.18

This apparently slight modification in the appointment procedure is of clear advantage for 
the government which in this way dominates the nomination.19 It is even truer for the current 
government  which  holds  a  two-thirds  majority  in  the  Parliament.  In  this  new  system  the 
government  can  in  practice  appoint  new  constitutional  judges  without  the  consent  of  the 
opposition. The fact that this reform was anticipated by a constitutional amendment already in 
2010 shows the importance of the Constitutional Court recognised by the government. The new 
rules were first applied one year later, in July 2011, when the Parliament elected István Stumpf, a 
professor of political science, to the Court.

All the changes relating to the composition of the Court entered into force before the new 
Fundamental Law. Also the number of judges was increased from 11 to 15 already in 2011. It  
was  made  possible  by  a  constitutional  amendment  adopted  in  May  2011,  followed  by  the 
appointment of five new judges in June.20 They all took office on 1 September.

3.3. The term of office

The term of office was brought from nine to 12 years. Also this change was anticipated by 
the constitutional amendment adopted in May 2011. It means that the five judges taking office in 
September 2011 have been already appointed for a twelve-year term.

A positive development has been the abolition of the possibility of re-appointment which 
was quite  unique  in  the  European systems  of  constitutional  justice.  There  is  only one other 
country in Europe where it is possible: the Czech Republic. However, there it is the consequence 
of a gap in the legislation, as there is no legal norm prohibiting it, while in Hungary re-election 
was expressly allowed by the Constitutional  Court Act.21 The Vademecum on Constitutional 
Justice  published by the  Venice  Commission  states  clearly:  “The option  of  re-election  may 
undermine  the  independence  of  a  judge.  Nevertheless,  the  possibility  of  only  one  further 
appointment following a long term also appears favourable in order to allow for the continuing 

18 For the text of the letter sent by President Sólyom to the Speaker of the Parliament on 21 June 2011 see (in 
Hungarian):  http://www.solyomlaszlo.hu/admin/data/file/6939_20100621_visszakuldo_level_alkotmanybirok_ 
cimerrel.pdf (last access on 26 June 2012).
19 It  worths  mentioning,  however,  that  it  could happen even  under  the  previous  appointment  procedure,  if  the 
government was a coalition composed of more political parties than the opposition.
20 Five, and not only four, because there was also a vacancy to be filled.
21 See Art. 8 (3) of the old Constitutional Court Act (Act no. 32 of 1989).

6



service of  excellent  judges.”22 As in Hungary it  was not  the Constitution  that  contained the 
relevant provision, but the Constitutional Court Act, the latter had to be modified. Therefore, 
there is no reference to the possibility of re-election in the new Fundamental Law, but we had to 
wait until the adoption of the new Constitutional Court Act in November 2011 to see if it would 
have been abolished. It was actually done by Art. 6 (3) of the new Act. The motivation attached 
to the legislative proposal of the new Act asserts that the ban was a consequence of the increased 
term of office.

Another  important  novelty  of  the  new Constitutional  Court  Act  is  the  introduction  of 
prorogatio,  unknown  to  the  Hungarian  appointment  procedure  before.  In  order  to  avoid 
standstills in the procedure, already discussed above, Art. 15 (3) states that if the Parliament does 
not elect a new judge by 90 days after the end of the term of office of the retiring judge, the term 
of the latter is automatically extended until the appointment of his or her successor.

4. The powers of the Constitutional Court

The Hungarian Constitutional Court, in its original form, was considered one of the most 
powerful  constitutional  courts  in  Europe.  In  confirmation  of  this  opinion,  besides  the  actio  
popularis and  the  the  competence  for  omission  of  the  legislator  already  mentioned  in  the 
introduction,  there  were  other  features,  such  as  the  authoritative  interpretation  of  the 
Constitution,23 the  ex ante review,24 the possibility to proceed  ex officio,25 the especially broad 
range of acts that could be subjected to review and a broad conception of the basis for review as 
well. The Court could and still can review the constitutionality of not only legislative acts, but of 
all legal norms of the legal system, including international treaties.26 Moreover, these norms can 
be reviewed not only on the basis of the Constitution,  but also on the basis of international 
treaies.27 In this way international treaties are both subject to constitutional review and offer a 
basis for review themselves. In substance, the Hungarian Constitutional Court, before the 2011 
reform had almost all possible powers of a constitutional court at its disposal, with the exception 

22 See point 4.4.2 of the Vademecum on Constitutional Justice, European Commission for Democracy Through Law 
(Venice  Commission),  Strasbourg,  11  May  2007,  CDL-JU(2007)012,  available  on  the  website  of  the  Venice 
Commission:  http://www.venice.coe.int/docs/2007/CDL-JU%282007%29012-e.asp (last access on 26 June 2012). 
The Vademecum is based on a study carried out ten years earlier that bring two examples of countries where re-
election is permitted: Hungary and Azerbaijan. Azerbaijan followed the recommendation of the Venice Commission 
even before Hungary, and expressly prohibited re-election already in 2003. See The Composition of Constitutional  
Courts, European Commission for Democracy Through Law (Venice Commission), Strasbourg, December 1997, 
CDL-STD(1997)020,  available  at  http://www.venice.coe.int/docs/1997/CDL-STD%281997%29020-e.asp  (last 
access on 26 June 2012).
23 In Hungarian: “az Alkotmány rendelkezéseinek értelmezése”. See Art. 1, g) of the old Constitutional Court Act.
24 Art. 1, a) of the old Constitutional Court Act.
25 Art. 21 (7) of the old Constitutional Court Act.
26 In the ambit of ex ante review. See Art. 1, a) and Art. 36 of the old Constitutional Court Act. International treaties  
can be subjected to review also in Spain and in Portugal.
27 Art. 1, c) of the old Constitutional Court Act.
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of competences relating to the legality of political elections and political parties, and with the 
exception of a “real” constitutional complaint.

The new Fundamental Law has modified this framework in part. As already mentioned in 
the  introduction,  the  most  peculiar  element  of  Hungarian  constitutional  justice,  the  actio  
popularis has been abolished.28 However, this loss has been counterbalanced by the introduction 
of a new instrument: the full constitutional complaint.29 In its first period of life the Court could 
not review ordinary court judgments, but only legislative and sub-legislative acts. There was an 
instrument,  by  legal  scholars  called  unechte  Verfassungsbeschwerde30 or  normative 
constitutional complaint, which can be used in the ambit of legal proceedings before an ordinary 
court against the legal norms applied by that court and not against the judgment itself. So the 
difference between the normative and the full constitutional complaint is that the latter can be 
used against  a judicial  (or administrative)  decision violating  a  constitutional  right,  while  the 
former is in practice a form of concrete review initiated by the party to the controversy and not 
by the judge a quo.31 The Fundamental Law upholds the normative constitutional complaint and 
adds also its full version.32 It is likely that constitutional complaints will become much more 
relevant in Hungarian constitutional justice now that there is no more  actio popularis that was 
preferred to it by complainants. Indeed, it was much easier to challenge a law with an  actio  
popularis which did not require any proof of personal interest or exhaustion of remedies, and had 
no deadline like the normative constitutional complaint.33 On the other hand, the Constitutional 
Court tried to make up for the absence of a full constitutional complaint and to bring ordinary 
court judgments in its sphere of competence by applying the concept of living law, borrowed 
from the Italian Constitutional Court.34

In the new system, an ex post abstract review can be initiated only by certain actors, listed 
in the Fundamental  Law: the government,  one-fourth of the members  of Parliament  and the 
Commissioner for Fundamental Rights (the Ombudsman).35 The concrete review is upheld,36 and 
28 It  was provided by Art. 32/A (3) of the old Constitution, and an equivalent provision cannot be found in the  
Fundamental Law.
29 See Art. 24 (2) d) of the Fundamental Law.
30 This German expression highlights the German origin of this instrument. See L.L. GARLICKI, The Experience of the  
Polish Constitutional Court, in W. SADURSKI (Ed.), Constitutional Justice, East and West, The Hague-[etc.], Kluwer 
Law International, 2002, 265-282, at 275, note 31.
31 The constitutional complaint was introduced only in its normative form also in Poland.
32 See Art. 24 (2) c) and d) of the Fundamental Law.
33 See Art. 48 of the old Constitutional Court Act.
34 The Hungarian Constitutional Court used this concept for the first time in 1991, in the Jánosi case (Decision no. 
57 of 1991, of 5 November 1991). An English summary of the decisions can be found in L. SÓLYOM−G. BRUNNER, 
Constitutional Judiciary in a New Democracy. The Hungarian Constitutional Court, Ann Arbor, The Universiy of 
Michigan Press, 2000, at171-177. Even if in the judgment there is no explicit reference to the case-law of the Italian  
Constitutional Court, the then President of the Court, László Sólyom, in one of his books states explicitly that it was 
a  borrowing  from  Italy.  See  L.  SÓLYOM,  Az  alkotmánybíráskodás  kezdetei  Magyarországon  [The  dawning  of  
constitutional justice in Hungary], Budapest, Osiris Kiadó, 2001, at 179.
35 Art. 24 (2) e) of the Fundamental Law.
36 Art. 24 (2) b) of the Fundamental Law.
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international treaties continue to be used as a basis for review.37 The powers of the Court are not 
limited, however, to those listed in the Fundamental Law. In the previous Constitution there was 
a clause which is repeated by the Fundamental Law: it leaves open the possibility to confer new 
competences  to  the  Court.38 Indeed,  the  picture  has  been  considerably  enriched  by  the 
Constitutional  Court Act that  contains  important  rules and establishes new competences.  For 
example, the Fundamental Law does not specify who can initiate the review of legislation on tha 
basis of international treaties. It is done by the Constitutional Court Act which confers this power 
on the government, a quarter of the members of the Parliament, the President of the Curia (the 
Supreme Court), the Public Prosecutor and the Ombudsman. It can be also done by the Court 
itself ex officio, or initiated by an ordinary judge in the course of the adjudication of a concrete 
case.39 It can be observed that the access to the Constitutional Court for a review of conformity to 
international treaties is broader than for a review of constitutionality which can be requested only 
by the government, by a quarter or the MPs and by the Ombudsman, but not by the President of  
the Curia or the Public Prosecutor.

Finally, an important constitutional provision concerning the powers of the Constitutional 
Court is contained in Art. 37 of the Fundamental Law related to public finances. Par. 4 of this 
Article states that:

“As long as state debt exceeds half of the Gross Domestic Product, the Constitutional Court may,  
within its  competence set  out  in Article 24(2)b-e),  only review the Acts on the State Budget and its  
implementation, the central tax type, duties, pension and healthcare contributions, customs and the central 
conditions for local taxes for conformity with the Fundamental Law or annul the preceding Acts due to 
violation of the right to life and human dignity, the right to the protection of personal data, freedom of 
thought, conscience and religion, and with the rights related to Hungarian citizenship. The Constitutional 
Court shall have the unrestricted right to annul the related Acts for non-compliance with the Fundamental  
Law’s procedural requirements for the drafting and publication of such legislation.”

This  quite  peculiar  and  unique  provision  is  difficult  to  find  in  any  other  European 
constitution. This limitation of competence was also anticipated by a constitutional amendment 
adopted  in  2010  which  excluded  from  constitutional  review  all  financial  and  tax  laws, 
independently from the amount of state debt. However, the violation of certain rights was already 
an exception to this rule. The reasons for this amendment are to be found in a decision of the 
Constitutional  Court.  In  October  2010 the  Court  annulled  a  law imposing  a  tax  of  98% on 
severance pays exceeding two milion Hungarian forints (approx. 9000 American dollars at that 
time)  with  retroactive  effect  from  2005.40 After  this  decision  the  Parliament  (in  which  the 
government  has  held  the  two-thirds  of  the  seats)  modified  the  Constitution,  restricting  the 
competences  of  the  Court  in  financial  and  tax  matters,  and  approved  the  same  law  again. 

37 Art. 24 (2) f) of the Fundamental Law.
38 See the last  phrase in art.  32/A (1)  of  the old Constitution, stating “and attend to the duties  assigned  to its  
jurisdiction by law”, and the last point (g) of art. 24 (2) of the Fundamental Law.
39 Art. 32 of the new Constitutional Court Act.
40 Decision no. 184/2010 (X.28) AB of 26 October 2011. The law was a response to the scandals emerged at the 
public transportation company of Budapest (BKV) that had paid to its retiring manager a severance pay of more than 
86 milion forints (approx. 400 000 US dollars), equivalent to more than 70 months of salary.
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Notwithstanding these restrictions, the Constitutional Court struck down the law again in May 
2011, pointing out that retroactive taxes violated the right to human dignity.41 In the meanwhile 
the Fundamental  Law adopted in April  2011 somewhat  mitigated the rigour of the norm by 
adding the requirement related to the amount of the state debt.42

41 Decision no. 37/2011 (V.10) AB of 6 May 2011.
42 Currently, however, the state debt is around 78% of the GDP, so the restriction is in force.
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