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Katalin Kelemen1

The New Hungarian Constitution: European Criticalities

(a second draft)

1. Introduction

The  new Hungarian  constitution2 has not yet entered into force and Europe's two leading 

international organisations (the Council of Europe and the European Union) have already issued an 

opinion about it. The well-known advisory body of the Council of Europe, the Venice Commission3 

delivered two opinions concerning Hungarian constitutional reforms this year: the first one, related 

to three specific questions, on request by the Hungarian government itself in the drafting stage of 

the  new  constitution,4 the  second  one  on  the  initiative  of  the  Monitoring  Committee  of  the 

Parliamentary Assembly,5 after that the first official draft of the new Fundamental Law6 had been 

published and translated into English in mid-March. The European Parliament then expressed its 

opinion in the form of a resolution in the summer,7 two months after the adoption of the final text. 

Therefore, the drafters of the Fundamental Law could take in consideration the first opinion of the 

Venice Commission, but not the second opinion or the joint motion of the European Parliament 

which arrived after the adoption of the final text.

2. The Council of Europe and the new Hungarian Fundamental Law

2.1. The opinion on three questions arising in the process of drafting the new constitution

1 Senior Lecturer, Örebro Universitet (Sweden). PhD in Comparative Law, University of Florence (Italy). Degree in  
Law, Loránd Eötvös University (Budapest, Hungary). E-mail: kelemen_kata@yahoo.com, katalin.kelemen@oru.se.
2 The  English  version  of  the  new  Fundamental  Law  is  available  on  the  website  of  the  Hungarian  government: 
http://www.kormany.hu/download/4/c3/30000/THE%20FUNDAMENTAL%20LAW%20OF%20HUNGARY.pdf  (last 
access on 8 December 2011).
3 European Commission for Democracy through Law which was created in 1990 in order to assist democratic transition 
in Central and Eastern Europe. It is usually referred to as Venice Commission, given that its meetings take place in  
Venice, Italy. The Commission’s website: http://www.venice.coe.int/.
4 Opinion no. 614/2011 of 28 March 2011, available on the website of the Council of Europe: http://www.venice.coe.int/ 
docs/2011/CDL-AD(2011)001-e.pdf (last access on 8 December 2011).
5 Opinion no. 621/2011 of 20 June 2011, available on the website of the Council of Europe: http://www.venice.coe.int/  
docs/2011/CDL-AD(2011)016-E.pdf (last access on 8 December 2011).
6 The official name of the new constitution is Fundamental Law (in Hungarian: Alaptörvény), which is a novelty in the 
Hungarian legal system. The old constitution was simply called “Constitution” (in Hungarian: Alkotmány). There is no 
official explanation of this change. It probably aims to show the break with the old Constitution and the beginning of 
something new in the Hungarian legal system, so it has a symbolic function (and, not at last, resembles the German 
term, Grundgesetz).
7 European  Parliament  resolution  of  5  July  2011  on  the  Revised  Hungarian  Constitution,  no.  P7-TA(2011)0315, 
available  on  the  website  of  the  European  Parliament:  http://www.europarl.europa.eu/sides/  getDoc.do?
type=TA&reference=P7-TA-2011-0315&language=EN&ring=B7-2011-0387 (last access on 13 December 2011).
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The Venice Commission gave its first opinion in the drafting stage of the new Constitution 

in March. The Hungarian Deputy Prime Minister, Tibor Navracsics, in the name of the government 

asked for the opinion of the Commission on three legal questions. The working group of the Venice 

Commission,  composed  of  five  members,8 had  to  answer  the  following  questions:  1)  the 

incorporation in the new constitution of provisions of the EU Charter of Fundamental Rights; 2) the 

role and significance of the ex ante review among the competences of the Constitutional Court; 3) 

the  role  and  significance  of  the  actio  popularis in  the  ex  post constitutional  review.  Yet the 

Commission did not limit itself to answer these three questions, but commented also the process of 

the adoption of the Constitution, expressing harsh criticism over the lack of dialogue between the 

government and the opposition and the tight schedule established for its adoption that prevented an 

extensive public debate on the proposed text.9 However, the Commission underlies that its opinion 

cannot be seen as a comment on the draft constitution, since they received the English translation of 

it just one week before their plenary session, so did not have time for taking it into consideration.10

The first question reveals that the drafters were considering the incorportation of the EU 

Charter of Fundamental Rights, or at least part of it, into the new Hungarian constitution. In its  

opinion the Commission points out11 that the incorporation of the EU Charter could lead to legal 

complications, as the interpretation of the Charter by the Court of Justice of the EU might deviate 

from the one provided by the Hungarian Constitutional Court. According to the Commission, the 

incorporation of the Charter could raise even problems of incompatibility with EU law, if only the 

Constitutional  Court  had the power to  assess the compliance of  Hungarian legislation with the 

Charter. After an exhaustive analysis of the problem, the Commission concludes that it would be 

more advisable to consider the EU Charter as a starting point and source of inspiration in drafting 

the  human  rights  and  fundamental  freedoms  chapter  of  the  new  constitution,  rather  than 

incorporating  it.  The  Hungarian  government  followed  Commission's  suggestion,  since  the  text 

adopted on 18 April by the Hungarian Parliament does not contain any explicit reference to the 

Charter, but several (even if not a sufficient number of) elements are inspired by the Charter.

The second issue, related to ex ante constitutional review, included two concrete questions: 

namely, who is entitled to submit a request for preliminary review and what is the effect of the con-

8 The members of the working group were: Christoph Grabenwarter, a Professor of European Public Law from Austria; 
Wolfgang Hoffmann-Riem, a former judge of the German Federal Constitutional Court; Hanna Suchocka, former Prime 
Minister and Minister of Justice of Poland; Kaarlo Tuori, a Professor of Constitutional Law from Finland; and Jan 
Velaers, a Professor of Constitutional Law from Belgium. 
9 See par. 14-19 of the 614/2011 Opinion.
10 See par. 2, 10 and 12-13. The first draft was published on 9 March and submitted to the Parliament on 15 March  
which  started  to  discuss  it  five  days  later.  See  also  my  post  on  the  blog  Diritti  Comparati: 
http://www.diritticomparati.it/2011/04/constitution-making-in-hungary-the-final-stage.html, 9 April 2011 (last access on 
13 December 2011).
11 Par. 20-33.
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stitutional court’s decision on the legislative competence of the Parliament. First of all the Commis-

sion observes that there is no common European standard as regards the initiators and the concrete 

modalities of the ex ante review.12 However, it elaborates on the question and concludes that in the 

Hungarian context ex ante review should be retained13 and, as a matter of principle, the entitlement 

to submit a request for binding preventive review should be awarded restrictively, possibly only to 

the President of the Republic.14 Instead the new Fundamental Law adopts a different solution, and 

the entitlement to submit a request for ex ante review is given also to the proponent of the bill, to 

the government and to the Speaker of the House.15 Even if a filter is introduced, as the Parliament 

has to give its consent to the submission, this solution is not in conformity with the Commission’s 

recommendation. To extend the entitlement to submit a request for preventive review means to give 

place to political games. It can “politicise” the Constitutional Court which then acts more as an ar-

bitrator between competing groups in parliament, and this could undermine the credibility of the 

Court.16 Even if the Commission does not state it expressly, it is clear that the greatest danger lies in 

giving the entitlement to submit a request for preventive review to the parliamentary minority, so as 

to the opposition. As the French17, Spanish18 and Romanian19 experiences show, it is the opposition 

which can more easily take undue advantage of the ex ante review. However, the new Hungarian 

Fundamental Law does not extend the entitlement to submit a request for preventive review of le-

gislation to the parliamentary minority, Even so, the government’s entitlement is also problematic, 

since the most likely way it will use it is for obtaining a preventive confirmation of a bill by the 

Constitutional  Court.20 Moreover,  the new Constitutional  Court  Act  adopted in  November 2011 

grants this entitlement to the parliamentary minority in relation to the ratification of international 

treaties. So, besides the President of the Republic and the government, a quarter of the members of 

parliament will be able to submit a request for ex ante review of international treaties.21

In the ambit of the second issue, the Commission seizes the opportunity to make some ob-

servations in relation to cardinal laws,22 even though it was not part of the government’s question 

12 Par. 35.
13 Par. 41.
14 Par. 42-43.
15 See Art. 6, s. 2 of the Fundamental Law.
16 See par. 44.
17 See F. FABBRINI, Kelsen in Paris: France’s Constitutional Reform and the Introduction of A Posteriori Constitutional  
Review of Legislation, in German Law Journal, 2008/9, 1297-1312, at 1303.
18 See Benito ALAEZ CORRAL−Abel ARIAZ CASTAÑO: The Role of the Spanish Constitutional Court in the Judicial Review  
of Parliamentary Legislation, European Public Law, 2009/15, 4. sz., 597-613, 600.
19 See R. WEBER, The Romanian Constitutional Court: In Search of Its Own Identity, in Constitutional Justice, East and  
West, ed. W. SADURSKI, The Hague-[etc.], Kluwer Law International, 2002, 283-308, 291.
20 This concern was expressed by a group of NGOs as well in their joint analysis of the new draft Constitutional Court  
Act,  available  online  (in  Hungarian):  http://www.ekint.org/ekint_files/File/tanulmanyok/ 
abtv_elemzes_20111028_final.pdf (last access on 13 December 2011).   
21 See art. 23, s. 4 of the new Constitutional Court Act, Law No. CLI/2011, promulgated on 21 November 2011.
22 The term „cardinal law” (sarkalatos törvény in Hungarian), which can also be translated as „organic law”, was not 
used by the former Constitution, but it is not completely new for Hungarian constitutional law. It was employed to  
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concerning ex ante review.23 Firstly, it points out that “an extensive use of cardinal laws might lead 

to edging in stone the subjects regulated by such laws”.24 Secondly, it observes that cardinal laws 

should also form a basis for the review of ordinary laws before the Constitutional Court. A lack in  

constitutional review may emerge if the constitution is of a summary nature and emphasis is shifted 

on cardinal laws. The first recommendation has been clearly disregarded by the drafters, as the new 

Fundamental Law contains over 50 references to cardinal laws. In its second opinion the Commis-

sion highlights again that a too wide use of cardinal laws is problematic, because it prevents the le-

gislator from adapting to new conditions and facing new challenges within society.25 The Commis-

sion observes that “[t]he more policy issues are transferred to beyond the powers of simple majority, 

the less significance will future elections have and the more possibilities does a two-third majority 

have of cementing its political preferences and the country’s legal order”. So we can see that the 

Venice Commission is perfectly aware of the current political situation in Hungary and got the point 

about the intentions of the drafters of the new constitution (which actually corresponds to the gov-

ernment, given that it holds a two-thirds majority in parliament). As to the second recommendation, 

the Commission makes it clear that during their consultation with the Hungarian authorities they re-

ceived the information that cardinal laws will not constitute a basis for review.26 In fact, the nor the 

Fundamental Law27 neither the new Constitutional Court Act28 mentions cardinal laws as a basis for 

review. At the same time they can be subject to constitutional review as any other ordinary law.29

Finally, as regards the third question concerning the abolition of the  actio popularis,  the 

Venice Commission does not object it on condition that it is accompanied by the introduction of a  

full-fledged constitutional  complaint.30 The intention to  extend the mechanism of  ex post direct 

individual complaint to include complaints not only against a normative Act (as has been the case 

until now) but also against the violation of subjective fundamental rights through an individual act 

has been expressed by the drafters from the beginning.  The  ratio of  the abolition of the  actio  

popularis lies in the aim to avoid the overburdening of the Court with an unmanageable amount of 

signify laws of fundamental importance for the legal system before the second world war. However, they did not have a 
higher rank in the hierarchy of sources than ordinary laws. The term has been reintroduced for the same reason that the  
name of the Supreme Court has been changed into Kúria.
23 Par. 51-52.
24 The same opinion was expressed by others well before the opinion of the Venice Commission. See a “private draft” of 
a  new constitutional  text  by András  JAKAB,  a young Hungarian scholar (published on 10 January 2011),  at  p.  5-6, 
available  online  (in  Hungarian):  http://www.jak.ppke.hu/tanszek/alkotm/letolt/alkt.pdf  (last  access  on  13  December 
2011).
25 See par. 24 of the 621/2011 Opinion.
26 See par. 51 of the 614/2011 Opinion.
27 The new constitution refers only to conformity with the Fundamental Law and with international agreements.
28 Each article of the new Constitutional Court Act which provides for the competences of the Court refers to “harmony 
with the Fundamental Law” (Alaptörvénnyel való összhang) or to the “violation of an international treaty” (art. 32), but 
no mention is made of a possible conflict with a cardinal law.
29 See par. 51 of the 614/2011 Opinion.
30 See par. 64.
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petitions  as  well  as the misuse of remedies before it31.  Indeed,  the new Fundamental  Law and 

Constitutional  Court  Act  do  not  contain  the  actio  popularis,  but  introduce  two  new  forms  of 

constitutional complaint. Firstly, anybody will be able to challenge a judicial decision violating his 

or her constitutional rights.32 Secondly, there will be the possibility of challenging a law directly 

affecting  a  person  without  a  court  proceeding  in  course.33 This  latter  form  of  constitutional 

complaint will only be admissible if an act of execution is not necessary and the law interferes with 

the complainant’s rights without requiring for its execution a special act.34 At last, the Commission 

advises the drafters to introduce an indirect access mechanism through which individual questions 

would reach the Constitutional Court via an intermediary body, such as the Ombudsman or other 

relevant bodies.35 On this point the drafters followed the Commission’s advice and extended the 

entitlement to submit a request for  ex post review also to the Ombudsman (in Hungarian called 

Commissioner for Fundamental Rights).36 

2.2. The opinion on the new Fundamental Law

A second and more complete opinion was delivered by the Venice Commission after the 

adoption  of  the  final  text,  this  time  on  the  initiative  of  the  Monitoring  Committee  of  the 

Parliamentary Assembly of the Council of Europe. In its opinion delivered in June, written on the 

basis of comments by the same five persons as in the case of the previous opinion issued in March, 

the Commission evaluates numerous selected points of the final constitutional text adopted by the 

Hungarian Parliament on 18 April and promulgated by the President of the Republic on 25 April. It  

contains comments to several provisions of the Constitution, though not to all of them. 

This second opinion has a softer tenor in respect with the first one. The reason may lie in the 

fact that this opinion was not requested by the Hungarian authorities but by the Council of Europe. 

In  fact,  the  Commission’s  tone  fully  respects  Hungary’s  constitutional  sovereignty.  It  can  be 

understood from phrases such as “such a limitation creates the impression that capping the national 

budget at 50% of the GDP may be considered to be such an important aim that it may even be 

reached by unconstitutional laws”,37 when evaluating the exclusion of the Constitutional Court’s 

competence with regard to budgetary and taxation laws which is clearly a result of political tactics. 

The Commission restricts itself to affirm that “[i]t is strongly recommended that the cardinal law 

31 The Hungarian Constitutional Court receives 1600 popular actions on average per year. See par. 59.
32 See Article 24, s. 2, points c-d) of the Fundamental Law and art. 27 of the new Constitutional Court Act.
33 This third from of constitutional complained is not mentioned in the new constitution, but introduced by the new 
Constitutional Court Act, see art. 26, s. 2.
34 In fact, these two new faces of the constitutional complaint clearly resemble the German model.
35 Par. 66.
36 See art. 24, s. 2, point e) of the Fundamental Law and art. 24 of the new Constitutional Court Act.
37 See par. 123 of the 621/2011 Opinion.
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regulating the competences (…) of the Constitutional Court provide all clarifications needed in this 

respect”.  It  is  not  clear,  however,  what  kind  of  clarifications  it  refers  to.  Anyway,  the  new 

Constitutional Court Act does not contain any explicit reference to this limitation of competence. It 

simply avoids considering it. Another example for the soft tone of the Commission is its statement 

relating to the “veto” power granted to the non-parliamentary Budget Council over the adoption of 

the state budget,38 where it declares to trust the Hungarian authorities that they “will avoid a too 

rigid/restrictive interpretation of the «prior consent»” requirement.39 The Commission expresses its 

trust in the Hungarian legislator and in the Constitutional Court in several points,40 among which the 

final conclusion.41

The opinion relies on discussions with representatives of the Hungarian Parliament, of the 

Constitutional  Court  and  of  Hungarian  civil  society.  A group  of  ten  Hungarian  legal  scholars 

presented a 40-page long amicus curiae42 to the Commission in which they explain their concerns 

about  the  new  constitution  of  their  country.  They  deal  with  several  issues,  among  which  the 

questionable legitimacy of constitution-making solely by the governing majority, the lack of market 

economy guarantees and the weakening of the protection of fundamental rights, that in their opinion 

characterize the new Hungarian Fundamental Law.

In its conclusion, the Commission notes that Hungary's  form of government has not been 

changed  and  it  welcomes  the  introduction  of  a  full-fledged  constitutional  complaint  in  the 

Hungarian system of constitutional review as recommended in the previous Opinion.43 On the other 

hand,  the  Commission  points  out  again  its  concerns  about  the  lack  of  transparency  of  the 

constitution-making process44 and criticizes the significant number of matters relegated to cardinal 

laws requiring a two-thirds majority, including issues which are usually decided by simple majority.
45 Furthermore,  the  Commission  expresses  concerns  over  the  limitation  of  powers  of  the 

Constitutional Court on taxation and budgetary matters and the prominent role given to the Budget 

Council  in  the  adoption  of  the  State  budget.46 It  also  disapproves  of  the  introduction  of  life 

imprisonment  without  parole  which,  according  to  the  Commission,  could  raise  issues  of 

compatibility with international norms.47 

38 Art. 36, s. 4-5 of the Fundamental Law.
39 Par. 129.
40 See par. 37, 44 and 108.
41 Par. 150.
42 Z. FLECK−G. GADÓ−G. HALMAI−SZ. HEGYI−G. JUHÁSZ−J. KIS−ZS. KÖRTVÉLYESI−B. MAJTÉNYI−G.A. TÓTH , Opinion on the  
Fundamental  Law  of  Hungary,  June  2011,  available  on  the  website  of  the  Princeton  University: 
http://lapa.princeton.edu/hosteddocs/amicus-to-vc-english-final.pdf (last access on 8 December 2011).
43 Par. 142.
44 Par. 144.
45 Par. 145.
46 Par. 146.
47 Par. 147.
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3. The European Union and the new Hungarian Fundamental Law

Finally,  also  the  European  Union,  through  its  Parliament,  issued an  opinion  on  the  new 

Hungarian  constitution.  A  resolution adopted  this  summer  (by  331  votes  to  274)  calls  on  the 

Hungarian authorities to address the issues and concerns raised by the Venice Commission and to 

implement its recommendations. In particular and among others, the European Parliament invites 

Hungary to 

• adopt  only the  basic  and  clearly defined  scope of  cardinal  laws  regulating  the  tax  and 

pension  systems,  family  policies  and  cultural,  religious  and  socio-economic  policies, 

allowing future governments  and democratically elected legislatures to  take autonomous 

decisions on these policies;

• revise the current mandate of the Budget Council;

• restore the right of the Constitutional Court to  review budget-related legislation without 

exception;

• revise the provision on the lower mandatory retirement age for judges.

A dubious point of the European Parliament's resolution is its par. 1(h) in which it invites the 

Hungarian authorities to “make sure that the incorporation of the EU Charter of Fundamental Rights 

into the new Constitution does not cause problems of interpretation and overlapping competences 

between  domestic  courts,  the  new Hungarian  Constitutional  Court  and  the  European  Court  of 

Justice”. This point is unclear as far as the final text adopted by the Hungarian Parliament does not 

contain  any  provision  which  would  provide  for  the  incorporation  of  the  Charter,  as  already 

mentioned above. Notwithstanding this, in the premise of its resolution the European Parliament 

affirms that “the incorporation of the Charter of Fundamental Rights of the European Union into the 

new Constitution may give rise to overlaps in competences between Hungarian and international 

courts”48. It means that they simply did not notice that a rule of this kind cannot be found in the text 

of the Fundamental Law. In fact, the second opinion of the Venice Commission delivered in June 

does not mention anymore this issue. This oversight of the European Parliament undermines the 

authority and the trustworthiness of the whole resolution.

However,  the  final  goal  of  this  resolution  is  to  call  upon the  European Commission  to 

conduct a thorough review and analysis of the new Hungarian constitution and of the cardinal laws 

to be adopted in the future in order to check that they are consistent with the acquis communautaire. 

Consequently, an opinion by the European Commission is to be expected. Yet it is difficult to find 

any trace of such an opinion which has not been issued so far.

48 Point K of the joint motion.
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