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I. Introduction 

 

1. Background   

 

This is the second report of the current Feminism and International Law Committee, established by the 

Executive Council in November 2010. Previous ILA Committees on Feminism and International Law had 

presented reports on Women’s Equality and Nationality in International Law (2000) and on Women and 

Migration (2002, 2004, 2006, 2008).
1
 The current Committee’s mandate, Economic Empowerment of Women: 

The Contribution of International Law, was approved by the Executive Council in May 2011. The Committee 

presented an initial scoping report to the Sofia Conference in 2012, which explores the complexity of the 

umbrella topic and identifies sub-themes, one of which is Positive Obligations of States Parties in relation to 

Substantive Equality. The present report - presented to the Washington Conference - builds on the Committee’s 

mandate and on the initial scoping report.  Acknowledging the multi-faceted nature of the topic, as well as the 

indivisibility of rights, this report focuses on the sub-theme of Positive Obligations of States Parties in relation 

to Substantive Equality as it specifically relates to two substantive areas: Equal Remuneration and Equal Access 

to Economic Activities. It examines relevant positive obligations in international law as well as national practice 

with respect to these two substantive areas. The report aims to contribute to current debates on the realisation of 

women’s economic empowerment and to the work of the CEDAW Committee, in particular, by identifying 

instances of good practice in the implementation of rights at national level. The Committee plans to further 

develop this work in its future reports. 

 

2. Definitions 

 

2.1 Positive obligations of States Parties 
 

                                                 
1 For an overview of the work of the Committee since its first manifestation see Committee on Feminism and International 

Law, Final Report: Women and Migration, International Law Association, Report of the Seventy-Fourth Conference, (2010 

The Hague), 722-747, 722-723. 
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The importance of both negative obligations (to 'respect' human rights) and positive obligations (to 'protect' and 

'fulfil' human rights) is increasingly recognised in international human rights law and practice.
2
 This report 

focuses on positive obligations as essential for women’s economic empowerment. The duty to protect relates to 

third parties. It requires States to ensure that third parties (including other individuals and corporations) do not 

deprive people of the guaranteed right. Under the Convention on the Elimination of all Forms of Discrimination 

against Women (CEDAW) States Parties are obliged to protect ‘women from discrimination by private actors 

and take steps directly aimed at eliminating customary and all other practices that prejudice and perpetuate the 

notion of inferiority or superiority of either of the sexes, and of stereotyped roles for men and women.’
3
 The 

duty to fulfil is a positive obligation with two strands: the obligation to facilitate and the obligation to provide. It 

mandates States to establish political, economic, and social systems that enable right-holders to enjoy a right 

through their own means (facilitate), and/or an obligation to directly provide what is required in cases where a 

right-holder does not have the assets or the opportunity to take care of her or himself. Compliance with the 

obligation to fulfil under CEDAW entails taking ‘a wide variety of steps to ensure that women and men enjoy 

equal rights de jure and de facto, including, where appropriate, the adoption of temporary special measures…’
4
  

 

2.2 Women’s economic empowerment 

 

Various actors define the term ‘women’s economic empowerment’ in distinct ways.
5
 For the purposes of this 

report we adopt UN Women’s definition: 

 

[Women’s economic empowerment entails] increasing the ability of women to bring about change that 

drives valuable outcomes as result of their increased economic capabilities and agency, i.e. their ability 

to function effectively in the economy, to participate in labour and product markets on equal terms with 

men, to shape the gender division of labour, to accumulate assets, and to shape the relationship between 

markets and the state and to influence the institutions and processes that determine growth and 

development.
6
 

 

Securing ‘increased economic capabilities and agency’ requires transformation of decision-making processes so 

that women can participate effectively in the economic sphere. In other words, it is not just a matter of re-

distributing economic resources but effecting structural change in the economic system: ‘Women’s economic 

empowerment can be achieved through equal access to and control over critical economic resources and 

opportunities, and the elimination of structural gender inequalities in the labour market, including a better 

sharing of unpaid care work’.
7
 In line with feminist thought, the economic sphere comprises the public and 

private sectors; it refers ‘not just to the set of institutions that operate in the market (what might be called the 

‘formal economy’) but to the whole set of relationships, regulations, norms and values that govern the 

production, distribution, exchange and consumption of goods and services.’
8
 Equal remuneration and equal 

access to economic activities are essential to achieve women’s economic empowerment. 

 

3. Scope 

 

This report addresses two core substantive areas within the general domain of women’s economic 

empowerment: equal remuneration and equal access to economic activities (see further section II). It specifically 

examines positive obligations on States Parties to realise substantive equality as between men and women in 

these two areas. Reports on the unequal economic position of women across the world reveal that it is an 

                                                 
2 See, for example, S Fredman, Human Rights Transformed: Positive Rights and Positive Duties (2008 Oxford); J Akandji-

Kombe, Positive obligations under the European Convention on Human Rights: A guide to the implementation of the 

European Convention on Human Rights (2007 Strasbourg). 
3UN Committee on the Elimination of Discrimination Against Women, General Recommendation No 28 on the Core 

Obligations of States Parties under Article 2 of the Convention on the Elimination of All Forms of Discrimination against 

Women, 16 December 2010, CEDAW/C/GC/28, para 9. 
4UN Committee on the Elimination of Discrimination Against Women, 2010, para 9. 
5 See the discussion of various approaches in N Kabeer, Women’s Economic Empowerment and Inclusive Growth: Labour 

Markets and Enterprise Development, SIG Working Paper 2012/1 (2012 London). 
6 UN Women and ILO, Decent Work and Women’s Economic Empowerment: Good Policy and Practice (2012 New York) 2. 
7 A Tornqvist and C Schmitz, Women’s economic empowerment: scope for SIDA’s engagement (2009 Stockholm) 7 

[emphasis added]. 
8 J Baker, K Lynch, S Cantillon and J Walsh, Equality: From Theory to Action (2009 Basingstoke).  
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enduring concern.
9
 There is ample evidence that equal remuneration and access to economic activities are two 

key areas that require coordinated efforts on the part of States, international and transnational bodies, as well as 

civil society actors. 

 

As indicated in the Sofia Conference report, the substantive work of the Committee commences with CEDAW.  

This is the primary instrument relied upon to identify the contours of States Parties’ obligations and so it is 

accorded prominence throughout the report. General Recommendation No. 28 of the CEDAW Committee 

serves as a useful guideline for our examination of the nature and scope of the States Parties’ obligations under 

international law.
10

 Reference is also made to other international instruments that contribute to analysis of the 

topic, especially conventions of the International Labour Organisation (ILO), as well as other instruments at the 

UN level, and some regional examples. CEDAW is concerned with equality of results.
11

 Consequently, States 

Parties must strive to ensure that any laws and policies adopted effectively result in women having the 

opportunities that men have in all spheres of life. Of necessity only a select number of international instruments 

and examples of domestic implementation can be examined here. What is hoped is that there are sufficient 

examples from as wide a geographical spread as possible, as well as range of legal systems, to give a sense of 

the issues under consideration.  

 

This report focuses on the (purely) economic aspects of substantive equality in relation to economic 

empowerment of women. Reference is made to other critical issues that militate against economic empowerment 

of women. Our research to date suggests that the urban-rural divide, access to education, the representation of 

women in decision making and violence against women, deserve considered examination, which length 

constraints do not permit in this report. We plan to deal with these important issues in subsequent reports. 

 

4. Methodology 

 

Contributing Committee members identified an international instrument of his/her choice, and analysed the 

relevant provisions. Select domestic laws and practices were also examined. Thus, the international instruments 

chosen by the contributing Committee members are set in the domestic (historical and current) context, and their 

application in the national sphere examined. In identifying and analysing how international norms are translated 

into good practice at the domestic level, we hope to illustrate the contribution of international law to the 

economic empowerment of women. As Viljoen underlines, the primary purpose of international human rights 

law is to take root at the national level, flourish in the soil of States and to bear fruits in the lives of people.
12

 

 

 

II  Substantive Areas - Equal Remuneration and Equal Access to Economic Activities 

 

 

1. Equal Remuneration 

 

Income generated from paid employment is a key means of furthering economic empowerment for the vast 

majority of the world’s women. The 1951 ILO Equal Remuneration Convention (No. 100)
13

 aptly defines 

remuneration as including: ‘the ordinary, basic or minimum wage or salary and any additional emoluments 

whatsoever payable directly or indirectly, whether in cash or in kind, by the employer to the worker and arising 

out of the worker's employment’.
14

 Equal remuneration is defined as ‘rates of remuneration established without 

discrimination based on sex’ for ‘work of equal value’.
15

 This definition has been influential for other 

international instruments, including CEDAW.
16

  

                                                 
9 See, for example, ILO, Equality at Work: The Continuing Challenge, Report of the Director-General, Global Report under 

the follow-up to the ILO Declaration on Fundamental Principles and Rights at Work (2011 Geneva) 21. 
10UN Committee on the Elimination of Discrimination Against Women, General Recommendation No 28 on the Core 

Obligations of States Parties under Article 2 of the Convention on the Elimination of All Forms of Discrimination against 

Women, 16 December 2010, CEDAW/C/GC/28.  
11 Article 2(a). 
12 F Viljoen, International human rights law in Africa (2007 Oxford) 271. 
13 Adopted 29 June 1951, entered into force 25 May 1953. 
14Ibid, Article 1a. 
15Ibid, Article 1b. 
16See, for example, references to Convention No 100 and the link between its material scope (definition) and EEC T Article 

119 (now TFEU Article 157) by Advocate General Dutheillet de Lamothe in Case 80/70 Defrenne v Belgian State [1971] 

ECR 445.  See too Advocate General Trabucchi in Case 43/75 Defrenne v SABENA [1976] ECR 455. For a wider 
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Available statistics demonstrate that unequal remuneration is a global problem. A 2012 report of the 

Organisation for Economic Co-operation and Development (OECD) estimates that the overall average pay gap 

between men and women within the OECD countries rests at 16 per cent.
17

 A 2010 report of the International 

Trade Union Confederation (ITUC) based on a survey of 43 countries showed an overall median gender pay gap 

of 26 per cent in favour of men.
18

 According to figures released by the European Commission to coincide with 

Equal Pay Day 2013, the gender pay gap across the EU is 16.2 per cent.
19

 

 

Many factors contribute to the (unadjusted) gender pay gap such as work experience, hours worked, 

unionisation, and inequalities in care labour, as well as classic discrimination by employers. The causes of the 

gap vary across countries and across employment sectors.
20

 Significantly, many reports demonstrate that the 

gender pay gap is not a result of lack of training or expertise on the part of women. For example, studies 

conducted on the gender pay gap within the European Union demonstrate that it tends to increase with position, 

years of service and education.
21

 Moreover, women in senior positions, in traditionally ‘female’ occupations, are 

paid substantially less than women working at senior level in typically ‘masculine’ careers.
22

There is no doubt 

that the gender pay gap has a major impact on the economic position of women. It not only constitutes an 

obstacle to their economic independence but also influences decisions as to whether, and how, to further invest 

in their careers and how to balance work and family responsibilities.
23

 The fact that these pay differences have 

persisted despite national provisions outlawing pay discrimination, points to a potentially important role for 

positive obligations in reducing and ultimately eliminating the pay gap between men and women around the 

world. Overall, the foregoing highlights the need to focus on equal remuneration as a necessary component of 

women’s economic empowerment. 

 

 

2. Equal Access to Economic Activities 

 

Equal access to economic activities is likewise key to achieving women’s economic empowerment. ‘Equal 

access’ refers to the opportunity to engage in economic activities, as well as to use, manage and control the 

resources that are required to engage in economic activities on an equal basis to men. The resources required to 

participate in economic activities may be material (e.g. land, credit, childcare), educational or political (e.g. 

participation in governance and decision-making).
24

 This report focuses on material resources.
25

 It discusses 

economic activities under two headings: paid employment and entrepreneurial activity.
26

 

                                                                                                                                                        
appreciation of this, see Bimla Rani and Others vs Appellate Authority Equal Remuneration Act 1976, 13 August, 2004 (113) 

DLT 441: 2005 ILJ 148. 
17 OECD, Gender Equality in Education, Employment and Entrepreneurship, Final Report to the MCM 2012, C/MIN 

(2012)5 (2012 Paris). 
18 International Trade Union Confederation, Decisions for work: An examination of the factors influencing women’s 

decisions for work (2010 Brussels) 21, 31; ILO, Equality at Work: The Continuing Challenge, Report of the Director-

General, Global Report under the follow-up to the ILO Declaration on Fundamental Principles and Rights at Work (2011 

Geneva), 21. 
19European Commission, Report on the application of Directive 2006/54/EC of the European Parliament and of the Council 

of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in 

matters of employment and occupation (recast), COM(2013) 861 final (2013 Brussels).  
20See further, H Ñopo, N Daza, and J Ramos, Gender earning gaps around the world: a study of 64 countries, 2012 

International Journal of Manpower 33(5), 464-513; and M Oelz, S Olney, and M Tomei, Equal pay: an introductory guide 

(2013 Geneva).  
21 See, for example, P Foubert, Equal Pay for Men and Women in Europe Anno 2011 The Gender Pay Gap on the Retreat?, 

Vol 1, European Gender Equality Law Review (2011), 23; European Union, Tackling the pay gap between women and men, 

Communication from the Commission to the European Parliament, the Council, the European Economic and Social 

Committee and the Committee of the Regions, COM (2007) 424 Final (2007 Brussels). 
22 A Busch and E Holst, Gender Specific Occupational Segregation, Glass Ceiling Effects and Earnings in Managerial 

Positions (2011 German Institute for Economic Research). 
23 See ITUC 2010 and ILO 2011.  
24  See further, A Golla, A Malhotra, P Nanda and R Mehra, Understanding and Measuring Women’s Economic 

Empowerment: Definition, Framework and Indicators (2011 Washington DC).  
25 As noted in section I.3,final paragraph subsequent reports will address the domains of education, violence against women 

and participation in decision-making processes that impact on economic activity including corporate governance. 
26

 Other influences will be dealt with in later work of the Committee –as has been indicated.. 
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Paid Employment 

 

The crucial role played by paid employment in securing economic empowerment calls for coordinated efforts to 

address the significant challenges women encounter in both accessing paid employment and enjoying equality in 

working conditions. Women are the main care givers in society, are more likely to work in the informal sector, 

and have less access to remunerated employment.
27

 According to the available statistics, women not only 

experience discrimination at the recruitment stage but are more likely to be confined to low-paid jobs as 

opposed to higher paying professional positions or managerial jobs.
28

 Available figures also demonstrate that 

women, often as a result of their dominant role as family care providers, have lower labour force participation 

rates and are more likely to work part-time.  This situation has consequences not only for the size of their 

income but also their pensions, savings and further job opportunities.
29

 

 

Economic inequality more generally, also has a gendered effect.
30

 According to the ILO ‘since the 1980s a 

majority of countries have experienced a downward trend in the “labour income share”, which means that a 

lower share of national income has gone into labour compensation and a higher share into capital incomes.’
31

 

 

Entrepreneurial Activity 

 

Entrepreneurship is a prominent means of economic advancement for women. Many women work as sole 

entrepreneurs or for family businesses but encounter significant challenges in engaging in entrepreneurial 

activity. Challenges encountered include limited access to material resources such as loan facilities, technology, 

women-friendly social security schemes for entrepreneurs, vocational training, market access, as well as land. 

This latter gap represents a vital resource for agricultural workers.
32

 

 

Gender inequality in land ownership, for instance, is pervasive.
33

 The limited access of women to land resources 

is, in many instances, a result of customary or religious norms which limit women’s rights to own real property 

or inherit marital property.
34

 In many countries, such customary or religious norms exist in tandem with 

domestic legal provisions that outlaw discrimination based on sex. These realities underline not just the 

multifaceted nature of our topic, but also the complexities affecting the realisation of substantive equality in our 

initial two chosen areas.
35

 As already indicated, the specific challenges faced by rural women will be dealt with 

in a subsequent Committee report.
 

 

 

3. Positive Obligations in International Law 

 

3.1. Introduction 

 

Positive obligations are key to achieving women’s economic empowerment. Multiple international treaties 

contain obligations that expressly or implicitly require States to take positive steps to secure rights to equal 

remuneration and access to economic activities. Positive obligations play a crucial role in tackling systemic 

patterns of discrimination since they enjoin States Parties to be proactive in identifying  and addressing 

                                                 
27 See further: J Fudge, Feminist Reflections on the Scope of Labour Law: Domestic. Work, Social Reproduction, and 

Jurisdiction, (2014) 22(1) Feminist Legal Studies 1-23. 
28 N Otobe, Global Economic Crisis, Gender and Employment: The Impact and Policy Response, Employment Working 

Paper No 74 (2011 Geneva) 9; Foubert 2011, 27. 
29 OECD, Gender Equality in Education, Employment and Entrepreneurship C/MIN(2012)5 (2012 Paris). 
30 See generally: J Rubery and M Karamessini (eds), Women and Austerity - the economic crisis and the future for gender 

equality (2013 London). 
31 ILO, Global Wage Report 2012/13: Wages and equitable growth (2013, Geneva) v.  
32 See for example, ILO, Empower Rural Women- End Poverty and Hunger: Background Paper, International Women’s Day 

2012 (2012 Geneva).  
33 See Food and Agriculture Organization of the United Nations, Gender and Land Rights: Understanding Complexities; 

Adjusting Policies (2010 Rome). See further: http://www.fao.org/economic/es-policybriefs/multimedia0/female-land-

ownership/en/ 
34 UN-Habitat, Gendering Land Tools: Achieving Secure Tenure for Women and Men (2008 Nairobi); M Benschop, 

Women's Rights to Land and Property, Contribution from UN-Habitat to the Commission on Sustainable Development 

(2004 Nairobi). 
35 See, for example, Report of the Secretary-General on women's economic empowerment E/CN 6/2012/10. 

http://www.fao.org/economic/es-policybriefs/multimedia0/female-land-ownership/en/
http://www.fao.org/economic/es-policybriefs/multimedia0/female-land-ownership/en/
http://undocs.org/E/CN.6/2012/10
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associated human rights violations. Most importantly, CEDAW is supposed to be implemented dynamically 

through a wide variety of positive measures. Articles 1 to 5 of CEDAW, which define the aims and purpose of 

the Convention, require States Parties to pursue a policy of eliminating discrimination ‘without delay’ and to 

undertake ‘to embody the principle of the equality of men and women in their national constitutions … and to 

ensure, through law and other appropriate means, the practical realisation of this principle.’ Also in its 

examinations of States Parties’ periodic reports the CEDAW Committee underscores the need to ensure that 

measures adopted are effective.
36

 This approach is also embodied in, and reinforced by, other international 

instruments and soft law. For instance, the Vienna Declaration of 1993 marked a strong affirmation of the 

realisation that women’s rights are ‘an inalienable, integral and indivisible part of universal human rights’.
37

 It 

also provided the impetus for subsequent UN initiatives in the area of women’s rights, such as Goal 3 of the UN 

Millennium Development Goals 2000 (MDGs), which is ‘to promote gender equality and empower women’.
38

 

 

The identification of relevant positive obligations in the instruments examined here provide the background for 

the subsequent analysis of whether, and how, these positive obligations are recognised, interpreted and enforced 

in the law and practices of specific States. 

 

 

3.2 Cross Cutting Obligations 

The various treaties examined contain positive obligations that apply both to the right to equal pay and the right 

to equal access to economic activities. These cross cutting obligations are examined in the following 

subsections.  

 

A.Legislation 

 

CEDAW puts positive obligations at the center stage of relevant state obligations. First, Article 2 of CEDAW, 

when identifying the nature of the general legal obligations of States parties, establishes the obligation to 

provide legal protection and to abolish or amend discriminatory laws, regulations, customs and practices in 

paragraphs (a), (f) and (g). Article 11 of CEDAW obliges States to take ‘all appropriate measures to eliminate 

discrimination against women in the field of employment’ across the domains of remuneration, access to 

employment and vocational training, working conditions, and social security. Particular measures are called for 

to ensure that maternity and marriage do not comprise women’s right to work, including protection from 

discriminatory dismissal, provision for maternity leave, and the provision of social services such as child care 

facilities that enable parents to combine family responsibilities with paid employment. The 1989 CEDAW 

Committee General Recommendation No. 13 on Equal remuneration underscores that job evaluation systems 

based on gender-neutral criteria are critical in tackling gender-segregation in the labour market and that 

appropriate implementation machinery should be put in place.
39

 In its examination of States Parties’ reports the 

Committee often questions the efficacy of legislative provisions aimed at implementing Article 11, calling on 

States to take proactive and concrete measures. For instance, in its 2008 concluding observations on France, the 

Committee recommended the State Party to ‘implement its plan of curbing wage gaps, including through 

financial sanctions as of 2010 for companies that do not have a plan to redress wage inequalities.’
40

 

Obligations to enact relevant legislation are also contained in other treaties. Regarding equal pay, the 1951 ILO 

Equal Remuneration Convention (No. 100)  imposes a positive obligation to ensure that the principle of equal 

remuneration for work of equal value is applied by means of (a) national laws or regulations (b) legally 

established or recognised machinery for wage determination in the employment sector (c) collective agreements 

between employers and workers, or (d) a combination of these three means: Articles 2(1) and 2(2). 

 

The 1958 ILO Discrimination (Employment and Occupation) Convention  (No. 111) declares its aim as being to 

ensure the elimination of gender based and other forms of discrimination in the field of employment and 

                                                 
36 See, for example, Committee on the Elimination of Discrimination against Women (2013) Concluding observations on the 

combined seventh and eighth periodic reports of Colombia, CEDAW/C/COL/CO/7-8, para 9. 
37 World Conference on Human Rights, The Vienna Declaration, June 1993, United Nations Department of Public 

Information DPI/1394 - 39399 -August 1993 -20M, paragraph 18. See further, J Mertus and P Goldberg, Perspective on 

Women and International Human Rights After the Vienna Declaration: The Inside/Outside Construct, Volume 26, New 

York University Journal of International Law and Politics (1994 New York), 201. 
38 United Nations Development Programme Millennium Development Goal 3: Promote Gender Equality and Empower 

Women (2011), available at: www.un.org/millenniumgoals/pdf/MDG_FS_3_EN.pdf 
39General Recommendation No 13: Equal remuneration for work of equal value 
40CEDAW Committee, Concluding Comments of the Committee on the Elimination of Discrimination Against 

Women:France UN Doc CEDAW/C/FRA/CO/6 (8 April 2008), para 27. 

http://www.un.org/millenniumgoals/pdf/MDG_FS_3_EN.pdf
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occupation, which has the effect of nullifying or impairing equality of opportunity or treatment in employment 

or occupation.
41

 In accordance with Article 2 each State Party ‘undertakes to declare and pursue a national 

policy designed to promote, by methods appropriate to national conditions and practice, equality of opportunity 

and treatment in respect of employment and occupation, with a view to eliminating any discrimination in respect 

thereof.’ Articles 3(b)-(c) call for the enactment of legislation and the repeal of discriminatory laws, 

administrative instructions and practices.  

 

At regional level, the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in 

Africa (African Charter Women’s Protocol),
42

 adopted in 2003 by member States of the African Union devotes 

special attention to positive obligations for States relevant to substantive gender equality. One positive 

obligation contained in the Protocol is the duty to include in the State’s constitution and other legislative 

instruments, the principle of equality between men and women, and to enact and effectively implement 

legislative and regulatory measures in furtherance of this principle: Article 2 (1)(a)-(b). Article 13 (b) 

specifically deals with equal pay - it requires States Parties to adopt and enforce legislative and other measures 

to ‘promote the right to equal remuneration for jobs of equal value for women and men’.  

 

Article 26 of the American Convention on Human Rights also requires States Parties to take legislative (and 

other steps, including engaging in international cooperation) to ensure economic rights set forth in the Charter of 

the Organization of American States (OAS Charter) are achieved. Among the economic rights set out in the 

OAS Charter is the right to fair wages: Article 45. . Article 45(b) of the Charter states that work is a right and a 

social duty, which gives dignity to the one who performs it, and which should be performed under conditions, 

including a system of fair wages, that ensure life, health, and a decent standard of living for the worker and his 

family. A system of fair wages can be interpreted as one under which male and female employees are paid 

wages equal to their counterparts of the opposite sex for work of equal value. It also implies a minimum floor of 

remuneration, which is a significant gender equality measure in practice since women are disproportionately 

represented in low-wage, insecure work globally.
43

 

 

Article 4(3) of the Revised European Social Charter (RevESC)
44

 of the Council of Europe deals with the right to 

fair remuneration of women and men.
45

 This is one aspect of the right to equal opportunities in matters of 

employment as guaranteed by Article 20.
46

In its statement of interpretation on Article 4(3) the European 

Committee of Social Rights refers to the importance of de facto rather than de jure equality and thus, implicitly, 

also to the need for positive measures:  ‘This provision obliges the Contracting States which have accepted it to 

recognise the principle of equal pay for work of equal value, not only in law but also in fact.’
47

 The Committee 

is explicit as regards positive obligations in its conclusions on the Czech Republic: ‘The Committee emphasises 

that in order to comply with Article 4§3 of the Charter, States must take or encourage other bodies to take 

positive measures to narrow the pay gap as much as possible.’
48

Governments are accorded a margin of 

appreciation as to which measures to adopt to narrow the pay gap, provided de facto equality is achieved.
49

 

 

The Treaties of the European Union now comprise the Treaty on European Union (TEU), including the Charter 

of Fundamental Rights of the European Union (Charter), and the Treaty on the Functioning of the European 

Union (TFEU).  The Member States were  to ensure and subsequently maintain the application of the principle 

of equal pay for men and women from the end of the first of the three part transitional period, as set out in the 

                                                 
41 Preamble and text of the Convention, also Article 1(a). 
42 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (adopted 11 July 2003, 

entered into force 25 November 2005).  
43See Kabeer 2012. 
44 Currently, 43 States parties have ratified the European Social Charter (ESC); out of these, 33 States have ratified the 

Revised European Social Charter (RevESC). Of the Council of Europe Member States only Liechtenstein, Monaco, San 

Marino and Switzerland have ratified neither. Croatia, Czech Republic, Denmark, Germany, Greece, Luxembourg, Poland, 

Spain, and the United Kingdom have ratified only the ESC.  
45 Conclusions XIII-5, Statement of Interpretation on Article 1 of Additional Protocol, 257-259. 
46 This corresponds to the Case Law Digest, paragraphs 46-47. As stated, for States which have accepted both, Articles 4(3) 

and 20, the ESC Committee examines reports exclusively under Article 20. States are thus not required to report twice. The 

case law under Article 20 ESC applies mutatis mutandis to Article 4(3) ESC. 
47Case Law Digest, 222, paragraph124, with reference to Conclusions I, Statement of Interpretation on Article 4(3), 28-29.  
48Case Law Digest, 223, para 132, with reference to Conclusions XVII-2, Czech Republic, 113-114. See also Case law 

Digest, 46. 
49Case Law Digest, 222, para 124, with reference to Conclusions I, Statement of Interpretation on Article 4§3, 28-29. 
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European Economic Community  Treaty (EECT) Article 119.
50

   However, implementation of this mandatory 

Treaty obligation was delayed.  TEU Article 2 includes ‘equality between women and men’ as one of the values 

on which the Union is founded.  TFEU Article 8 confirms that in all its activities the Union ‘shall aim to 

eliminate inequalities, and to promote equality, between men and women’. Article 157 TFEU obliges Member 

States to ensure that the principle of equal pay for male and female workers for equal work or work of equal 

value is applied’.  It also provides a definition of ‘pay’ and acts as the legal basis for the adoption of secondary 

legislation.  Finally, the Charter of the Fundamental Rights of the EU (Charter), Article 21 prohibits 

discrimination based, inter alia, on sex; Article 23 includes equality between men and women which ‘must be 

ensured in all areas, including employment, work and pay’. Secondary legislation has given clearer expression 

to these Treaty obligations (on Member States).
51

  We can see the influence of the 1951 ILO Convention on 

Equal remuneration (No. 100) on the EU provisions.
52

  At the same time it is noteworthy that there were 

differences in the material scope between the ILO 1951  Convention and EECT Article 119.  As Landau
53

 points 

out, Article 119 spoke of ‘equal pay for equal work’, whereas the ILO Convention refers to ‘remuneration for 

work of equal value’.  This important gap in material scope was subsequently addressed 

 

 

B. National Policy-Making and Collaboration with the Private Sector 

Legislation is a necessary - but inadequate alone as a means of securing women’s economic empowerment. All 

the legal instruments surveyed recognise national policy-making and collaboration with the private sector as 

additional measures for securing women’s economic empowerment.  

For example, the material scope of CEDAW is expansive addressing discrimination in ‘all forms’ (Article 2) 

emanating from ‘all fields’ (Article 3). The test of ‘due diligence’ obligates States Parties to protect women and 

girls from violations of rights committed by non-state actors.
54

States’ obligations to respect, protect and fulfil 

must be secured by all appropriate measures (Article 3), thus the range of State action required to advance 

substantive equality is also expansive and not confined to legislation. The core overarching mechanism for 

delivering on a State’s obligations is the pursuit of a national policy to eliminate discrimination against women. 

For the CEDAW Committee this ‘requirement is an essential and critical component of a State Party’s general 

legal obligation to implement the Convention.’
55

 The policy should be comprehensive, applying ‘to both public 

and private economic spheres, as well as to the domestic sphere, and ensure that all branches of Government 

(executive, legislative and judicial branches) and all levels of Government assume their respective 

responsibilities for implementation. It should incorporate the entire range of measures that are appropriate and 

necessary in the particular circumstances of the State Party’.
56

 Since its objective is to secure de facto equality a 

policy should ‘establish indicators, benchmarks and timelines, ensure adequate resourcing for all relevant actors 

and otherwise enable those actors to play their part in achieving the agreed benchmarks and goals.’
57

Moreover, 

the CEDAW Committee increasingly emphasises women’s right to participate actively in the development, 

implementation and monitoring of the policy, which entails providing resources to relevant non-governmental 

organisations.
58

 Likewise, the CEDAW Committee has expressed concern at the lack of gender analysis of 

budgetary policies, pointing out that in accordance with article 2, the gender impact of cuts in services should be 

systematically studied and addressed.
59

 Accordingly, all facts of the economic system should be analysed for 

compliance with CEDAW, and all appropriate measures should be taken to secure equal remuneration and equal 

access to economic activities. 

                                                 
50 See, inter alia, Case 80/70 Defrenne v Belgium [1971] ECR 445 and Case 43/75 Defrenne v Sabena [1976] ECR 455 , 

especially  the Opinions of the Advocates-General for an overview of the historical context.  
51 Now Directive 2006/54/EC OJ L 204, 26 7 2006, 23. 
52 See comments of the Advocates-General in Defrenne (I) and (II). 
53 Eve C Landau, The rights of working women in the European Community, (1985), Office for Official Publications of the 

European Communities, 18. 
54 CEDAW Committee, General Recommendation No  28, para 13. 
55CEDAW Committee, General Recommendation No 28, para 24. 
56CEDAW Committee, General Recommendation No 28, para 25. 
57 Ibid, para 28. 
58 Ibid, para 27.UN Committee on the Elimination of Discrimination Against Women, General recommendation No 26 on 

women migrant workers, 5 December 2008, CEDAW/C/2009/WP.1/R, para 23(b).  
59 CEDAW Committee, Consideration of the Fifth Report of Canada UN Doc CEDAW/C/SR.603 (7 February 2003) para 29. 
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The 1958 ILO Discrimination (Employment and Occupation) Convention (No. 111) imposes several positive 

obligations with respect to national policy making and collaboration with the private sector. Article 2 requires 

States to declare and pursue a national policy designed to promote equality of treatment in respect of 

employment and occupation, with a view to eliminating any discrimination in respect thereof. Under Article 3(a) 

States must seek the co-operation of employers' and workers' organisations and other appropriate bodies in 

promoting the acceptance and observance of the said policy.  

 

The 1964 ILO Employment Policy Convention (No. 117)
60

 equally highlights the need for national policies 

making and public-private sector collaboration. Article 1 of the Convention requires States Parties to declare 

and pursue, as a major goal, an active policy aimed at ensuring, inter alia, … 'the fullest possible opportunity for 

every worker to use his skills and endowments in a job for which he or she is well suited, irrespective of … 

sex…’. It also obliges States to decide on and keep under review, measures for attaining the aims of that policy 

and to take the necessary steps, including the establishment of programmes for the application of those measures 

(Article 2). Under the terms of Article 3, States should consult representatives of the persons affected by the 

measures to be taken, and in particular representatives of employers and workers, with a view to taking fully 

into account their experience and views and securing their full co-operation in formulating and enlisting support 

for such policies. 

 

Furthermore, Article 4 of the ILO (Equal Remuneration) Convention imposes a positive obligation on States to 

cooperate as appropriate with the employers' and workers' organisations for the purpose of ensuring equal 

remuneration for men and women workers for work of equal value. Article 14 of the 1962 ILO Social Policy 

(Basic Aims and Standards) Convention, (No. 117)
61

 affirms the State’s positive duty to adopt policies aimed at 

abolishing discrimination in recruitment, as a duty that applies to both public and private employment.  

 

At regional level, an emphasis on gender equality policies and public-private sector collaboration is echoed in 

the African Charter Women’s Protocol and Article 2 (c) of the African Charter Women’s Protocol places a 

positive obligation on States Parties to ‘integrate a gender perspective in their policy decisions, legislation, 

development plans, programmes and activities and in all other spheres of life’. The Protocol also declares the 

State’s duty to ‘promote equality of access to employment’: Article 13(a). It makes special provision for the 

elderly and disabled, imposing a positive obligation on States Parties to take measures to facilitate access to 

employment and professional training for elderly women and women with disabilities: Articles 22 and 23.  

 

Article 20 is the most important provision of the Revised European Social Charter in the context of equal access 

to economic activity and related positive obligations.
62

According to the Committee,
63

 positive measures are an 

important means of promoting equal opportunities: “Since ‘the aim and purpose of the Charter, being a human 

rights protection instrument, is to protect rights not merely theoretically, but also in fact’ and conformity with 

the Charter cannot be ensured solely by the operation of legislation,
64

States must take practical steps to promote 

equal opportunities.”
65

 In its Conclusions 2002  on Romania, the Committee stressed that States are required to 

take specific steps aimed at removing de facto inequalities affecting women’s training or employment 

opportunities.
66

 

 

Appropriate positive measures under the Revised ESC include ‘adopting and implementing national equal 

opportunities action plans; – requiring individual undertakings to draw up enterprise or company plans to secure 

                                                 
60Adopted 9 July 1964, entered into force 15July 1966,  preamble and text.  
61 Adopted 25 June 1958, entered into force 15June 1960). 
62Since Article 20 largely corresponds to Article 1 of the 1988 Additional Protocol the Explanatory Report to the Additional 

Protocol remains valid. See Explanatory Report to RevESC, paragraph 81: ‘Articles 20 to 23 correspond to the provisions of 

Articles 1 to 4 of the Additional Protocol of 1988. Paras 2, 3 and 4 of Article 1, para 2 of Article 2 and para 2 of Article 3 

have been moved to the appendix for the purposes of harmonisation. This change does not affect the nature and scope of the 

legal obligations accepted under these provisions.’ 
63Case Law Digest, 141-2. 
64International Commission of Jurists (CIJ) v Portugal, Complaint No 1/1998, Decision on the merits of 9 September 1999, 

para 32: ‘Finally, the Committee recalls that the aim and purpose of the Charter, being a human rights protection instrument, 

is to protect rights not merely theoretically, but also in fact. In this regard, it considers that the satisfactory application of 

Article 7 cannot be ensured solely by the operation of legislation if this is not effectively applied and rigorously supervised 

(see for example Conclusions XIII-3, 283 and 286). It considers that the Labour Inspectorate has a decisive role to play in 

effectively implementing Article 7 of the Charter.’  
65 Reference to Conclusions XVII-2, Netherlands (Antilles and Aruba), Article 1 of the Protocol, 618-625.  
66 Conclusions 2002, Romania, Article 20, 127. 
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greater equality between women and men; – encouraging employers and workers to deal with equality issues in 

collective agreements; – setting more store by equality between women and men in national action plans for 

employment.’
67

 Action taken must be based on a comprehensive strategy for incorporating the gender 

perspective into all labour market policies. For this purpose, account is taken of Recommendation No. R(98)14 

on gender mainstreaming, addressed by the Committee of Ministers to the Member States of the Council of 

Europe on 7 October 1998.
68

 

 

The TFEU provides for redress for historical disadvantages - which might otherwise be contrary to the principle 

of equal treatment 
69

 

C. Equality Promotion Infrastructure 

 

A necessary precondition to implement gender equality policies is the appropriate equality promotion 

infrastructure. This is also echoed in relevant instruments. For example, in order to comply with CEDAW, the 

implementation of a State’s gender equality policy must be allocated to ‘national women’s machinery within the 

Executive branch of the Government.’
70

 ‘These institutions should be empowered to provide advice and analysis 

directly to the highest levels of Government. The policy should also ensure that independent monitoring 

institutions, such as national human rights institutes or independent women’s commissions, are established or 

that existing national institutes receive a mandate to promote and protect the rights guaranteed under the 

Convention.’
71

 

 

The 1958 ILO Convention Discrimination (Employment and Occupation) (No. 111) also requires States Parties 

to pursue their declared national policy on workplace equality ‘under the direct control of a national authority’: 

Article 3(d).  This is a significant provision as it entails the establishment, within the territory of any State Party 

to the Convention, a national authority specifically responsible for ensuring that there is equality of treatment in 

the workplace. Such a national authority could serve as a forum through which the State can mainstream its  

gender equality practices and also monitor compliance by State and private employers. 

 

 

D. Equal Access to Judicial and other Complaints Mechanisms 

 

Access to judicial and other complaints mechanisms is crucial. CEDAW obliges States Parties to ensure that 

protections against discrimination are effective, and realised in practice. This is to be achieved through 

mechanisms that provide redress, including the ability to make complaints and receive remedies: Article 2(c).  

 

Article 8 of the African Charter Women’s Protocol in declaring ‘the right to equal protection and benefit of the 

law’ places a positive obligation on States to take all appropriate measures to ensure, amongst other conditions: 

effective access of women to judicial and legal services, including legal aid; that law enforcement organs at all 

levels are equipped to effectively interpret and enforce gender equality rights; and, that women are equally 

represented in the judiciary and law enforcement organs. Article 17 of the ILO 2011 Convention on Domestic 

Workers (No. 189) declares a positive duty on States Parties to provide accessible mechanisms for domestic 

workers to present complaints against their employers concerning their working conditions. States Parties are 

also to develop measures for labour inspection, enforcement and penalties.
72

  

 

Relevant EU Directives require that Member States ensure access to remedies (including judicial enforcement) 

for those who consider themselves wronged by a failure to apply the principle of equal treatment.
73

 There is also 

                                                 
67 Conclusions XVII-2, Greece, Article 1 of the Protocol, 338-341. 
68 Conclusions XVII-2, Greece, Article 1 of the Protocol, 338-341. 
69 While the Article refers to the ‘underrepresented sex’, a Declaration makes clear that in the first instance, women should 

be considered. 
70

 This iis how it is desribed in the Beijing Declaration and Platform for Action – see, inter alia, 
http://www.un.org/womenwatch/daw/egm/nationalm2004/docs/EP.8-Warioba%20rev.pdf (accessed 8 September 2014 
where the different interpretations of this requirement are discussed. 
71 CEDAW Committee, General Recommendation No 28, para 28. 
72 Ireland was the third EU Member State to ratify this Convention.  In so doing it became the 14th State out of the 185  

Contracting Parties to the ILO to do so. 
73 Directive 2006/54/EC, Article 17 et seq for example.   

http://www.un.org/womenwatch/daw/egm/nationalm2004/docs/EP.8-Warioba%20rev.pdf
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the preliminary ruling competence of the Court of Justice of the European Union (CJEU).  This has been 

important for those seeking to vindicate their rights.
74

 

 

E. Education concerning Discriminatory Social and Cultural Practices 

 

Traditional stereotypes regarding the role of men and women in society are a factor contributing to inequality in 

pay and access to economic activity. Such gender stereotypes make it difficult to fully perceive women in the 

role of wage earners as opposed to (only) home makers or care givers. These stereotypes confirm assumptions 

that the brunt of the financial responsibilities of families is carried by men and as such women need less pay. 

They are also known to affect women’s access to employment, as well as access to credit and other resources 

necessary for self-employment.   

 

Viewed from that perspective, certain positive obligations contained in the African Charter Women’s Protocol 

can be seen as relevant to securing equal pay and access to economic opportunities. Article 2(2) of the Protocol 

imposes a positive duty on States to modify, through public education, information and communication 

strategies, social and cultural practices which are based on gender stereotypes or the idea of inferiority or 

superiority of a given sex, with a view to achieving their elimination. Article 12 of the Protocol requires States 

Parties to take all appropriate measures to eliminate all stereotypes in textbooks, syllabuses and the media that 

perpetuate discrimination against women. The 1958 ILO Discrimination (Employment and Occupation) 

Convention (No. 111) also calls on States Parties to promote educational programmes aimed at securing the 

acceptance and observance of national policies on equality in employment and occupation: Article (3)(b). 

 

F. Corrective and Positive Action 

Targeted action to correct situations of inequality that have come to the attention of the State are crucial for 

achieving economic equality of women. The CEDAW Committee frequently recommends that States adopt 

temporary special measures with a view to ameliorating inequalities in practice.
75

 It recommended, for instance, 

that Finland adopt such measures in order ‘to accelerate the equal participation of women from disadvantaged 

groups, including migrant women, Roma women, single mothers, older women and women with disabilities in 

the labour market.’
76

 

The 1962 ILO Social Policy (Basic Aims and Standards) Convention (No. 117)
77

 imposes a corrective 

obligation with respect to equal pay. Article 14 of the Convention states that wage rates are to be fixed 

according to the principle of equal pay for work of equal value in the same operation and undertaking.  It also 

provides that all practical measures shall be taken to lessen any existing differences in wage rates due to 

discrimination, including discrimination by reason of sex.
78

This is to be done by raising the rates applicable to 

the lower-paid workers. 

 

The application of corrective measures is facilitated by the obligation of States under Article 3 of the 1951 ILO 

Equal Remuneration Convention (No. 100) to take measures to promote objective appraisal of jobs where such 

appraisal can be of assistance in ensuring equal remuneration for equivalent work. According to that provision, 

the methods to be followed in this appraisal may be decided upon by the State or by private parties (Articles 

3(1) - 3(3)). The 1958 ILO Discrimination (Employment and Occupation) Convention (No. 111) importantly 

emphasises that ‘special measures…’designed to meet the particular requirements of persons who for reasons 

such as sex, age, disablement, family or social responsibilities or social or cultural status…shall not be deemed 

to be discrimination’ (Article 5).  

 

Article 2(1) of the African Charter Women’s Protocol requires States to ‘take corrective and positive action in 

those areas where discrimination against women in law and in fact continues to exist’. This provision requires 

                                                 
74 The trilogy of cases taken by the redoubtable Madame Defrenne stand as testimony to the importance of this role.  Case 

80/70 Defrenne v Belgium [1971] ECR 445 (Defrenne I,) Case 43/75 Defrenne v Sabena [1976] ECR 455(Defrenne II) , 

Case 149/77 Defrenne v Sabena [1978] ECR 1365 (Defrenne III). 
75 See CEDAW Committee, General recommendation No 25, on article 4, paragraph 1, of the Convention on the 

Elimination of All Forms of Discrimination against Women, on temporary special measures, UN Doc. HRI/GEN/1/Rev 7 

(2004), 282. 
76 CEDAW Committee, Concluding observations on the seventh periodic report of Finland, CEDAW/C/FIN/CO/7, para 

27(b). 
77 Adopted 25 June 1958, entered into force 15June 1960).  
78 Ibid, Article 14 (1)(i) and Article 14(2). 
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State measures that go beyond the facilitation of complaints. For instance, information that a situation of 

unequal pay exists would be sufficient to trigger State investigation and action.
79

 

Affirmative action measures may and should be included also in order to comply with the Revised Social 

Charter. Differential treatment based on an objective and reasonable justification is not deemed discriminatory: 

specific measures designed to remove de facto inequalities are permitted. Article 1(3) of the 1988 Additional 

Protocol contains an explicit reference to affirmative action: ‘Paragraph 1 of this article shall not prevent the 

adoption of specific measures aimed at removing de facto inequalities.’
80

The Committee referred to the 

importance of affirmative measures in its Conclusions on Romania.
81

 

 

As already mentioned, TFEU Article 157(4) specifically provides for the addressing of historical disadvantages 

suffered by the ‘underrepresented sex’.  However, it should be noted that this relates to pursuing a vocational 

activity or to ‘prevent or compensate for disadvantages in professional careers’.   

  

 

G. Obligations regarding transparency in matters of employment 

 

Inequality of access to economic activity is more likely to flourish where transparency is lacking in matters of 

employment. One example (among several), where this is addressed, is the African Charter Women’s Protocol. 

The Protocol would seem to take this aspect into consideration when it addresses positive obligations of States 

as they relate to employment. Article 13 of the Protocol requires States to ensure transparency in recruitment, 

promotion and dismissal of women.   

 

H. Domestic Workers  

Vulnerable groups, such as domestic workers are particularly exposed to instances of discrimination. The 

General Recommendations and Concluding Observations allow the CEDAW Committee to underline the 

obligations on States Parties to pay particular attention to the human rights of especially vulnerable categories of 

female workers including migrants and those who work in private households.
82

 

The positive State duty to ensure equality in remuneration also extends to domestic employment. This is made 

clear by the 2011 ILO Convention on Decent Work for Domestic Workers (No. 189), Article 11 requires States 

Parties to take measures to ensure that remuneration for domestic workers is established without discrimination 

based on sex.
83

 This positive obligation to ensure equal pay contained in the Convention is reinforced by the 

positive obligation to promote the right to collective bargaining provided for in Article 3(2)(a). Article 1 of the 

Convention defines domestic work for the purposes of the Convention as work performed in, or for, a household 

or households in the context of an employment relationship. As noted in its Preamble, the Convention is based 

on the ILO’s historic commitment to promoting decent work for all, as well as the ILO’s recognition that, 

though it makes significant contributions to the global economy, including through increasing paid job 

opportunities for workers with family responsibilities, domestic work continues to be undervalued and invisible, 

and is carried out mainly by women and girls. Also, according to Article 17 of the Convention, domestic 

workers should have access to the same mechanisms available to other types of workers to present complaints 

against their employers concerning working conditions.   

                                                 
79As discussed below this accords with good national practice in the form of proactive duties.  
80 The Explanatory Report to Article 1(3) to the 1988 Additional Protocol specifies respectively that positive measures 

should be repealed when de facto equality is achieved: ‘26. This provision takes into account the need to expedite the 

elimination of continuing de facto inequalities generally affecting women. The specific measures permissible but not 

obligatory under this provision shall be transitional and repealed gradually once equality has been achieved.’ 
81Case Law Digest, 324, para 592; Conclusions 2002, Romania, 127. 
82 UN Committee on the Elimination of Discrimination Against Women, General recommendation No 26 on women migrant 

workers, 5 December 2008, CEDAW/C/2009/WP 1/R. 
83 Adopted 16 June 2011, entry into force 5 September 2013).  Article 11. 
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3.3 Obligations Specific to Equal Access to Economic Activity 

 

A. Access to Land, Credit and Other Economic Resources 

 

Access to land, property or financial credit is critical for setting up a business or generally engaging in 

entrepreneurial activity. At the same time, statistics demonstrate that the vast majority of women lack access to, 

or control of, land, property, bank loans or financial assets necessary for entrepreneurial activity.  In some parts 

of the world, customary laws, practices or stereotypes exclude or limit women’s ability to own or inherit 

property, or enter into (financial) contracts.
84

 

 

Recognising that the possession of economic resources plays a crucial role in ensuring the enjoyment of 

economic rights, the African Charter Women’s Protocol lays down a number of positive obligations regarding 

access to property. Articles 6 and 7 of the Protocol require States Parties to enact appropriate legislative 

measures which would guarantee that a woman, during marriage, has the right to acquire her own property and 

to administer and manage it freely, also in the case of separation, divorce or annulment of the marriage, that she 

has the right to an equitable share of joint property deriving from the marriage. Also, Article 21 of the African 

Charter Women’s Protocol, though it does not expressly lay down positive State obligations with respect to the 

rights it sets out, declares:  

- the right of men and women to inherit in equitable shares, their parent’s properties 

-  the right of a widow to an equitable share in the inheritance of her husband’s property, to continue to 

live in the matrimonial house and in case of remarriage, retains the house if the house belongs to her or she has 

inherited it. 

-  

 

 

\Obligations regarding Maternity, Social Insurance and Balancing of Work and Family Responsibilities 
 

Obligations regarding the provision of childcare facilities are also contained in Article 5 of the 1981 ILO 

Workers with Family Responsibilities Convention (No. 156). The provision requires States to take all measures 

compatible with national conditions and possibilities to develop or promote public or private community 

services such as child-care and family services. Article 8 of the 2000 ILO Maternity Protection Convention (No. 

183) declares it unlawful for an employer to terminate the employment of a woman on grounds of pregnancy. It 

also declares the right of a woman to return to the same position or an equivalent position paid at the same rate 

at the end of her maternity leave. Importantly, the provision places the burden of proving that the reasons for a 

dismissal are unrelated to pregnancy and its consequences or nursing on the employer.  

 

Notably, Article 14 of the 2011 ILO Domestic Workers Convention (No. 189) requires States to ‘take 

appropriate measures’ to ensure domestic workers enjoy similar conditions with respect to social security, 

including with respect to maternity, as other workers. According to the Convention, these measures may be 

applied progressively in consultation with representative organisations of employers and workers.
85

 

 

The African Charter Women’s Protocol equally recognises that employment conditions pertaining to maternity, 

social insurance and the necessary balancing of work and family responsibilities may be aggravating factors as 

regards women’s equal access to economic activities. It lays down a number of positive obligations for States 

regarding maternity, social insurance and the balancing of work and family responsibilities.
86

 In particular, the 

                                                 
84 UN-Habitat, Gendering Land Tools: Achieving Secure Tenure for Women and Men (2008 Nairobi); M Benschop, 

Women's Rights to Land and Property http://www.unhabitat.org/downloads/docs/1556_72513_CSDWomen.pdf (accessed 

22 February 2012). 
85 Articles 14 (1) and (2) ILO Domestic Workers’ Convention. 

 
86 These include obligations to create conditions to support the occupations and economic activities of women, in particular, 

within the informal sector, establish a system of protection and social insurance for women working in the informal sector 

and sensitise them to adhere to it, take the necessary measures to recognise the economic value of the work of women in the 

home, guarantee adequate and paid pre- and post-natal maternity leave in both the private and public sectors, and recognise 

that both parents bear the primary responsibility for the upbringing and development of children and that this is a social 

function for which the State and the private sector have secondary responsibility.  See in particular, Article 13 (e), (f), (h), (i) 

and (l) of the African Charter Women’s Protocol. 

http://www.unhabitat.org/downloads/docs/1556_72513_CSDWomen.pdf
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positive obligation in Article 13 (l) of the Protocol to recognise that the State and the private sector have 

secondary responsibility with regard to child upbringing, could well form the basis of State action to improve 

accessibility and affordability of child care facilities. This could then  enable parents to balance work and family 

responsibilities. 

 

It is worth acknowledging that besides access to land, credit and other economic resources, as well as policies 

regarding maternity, social insurance and the balancing of work and family responsibilities discussed above, 

there are other factors that play in enabling women’s equal and continued access to economic activity. Examples 

include the participation of women in economic and political decision making and the absence of gender based 

ill – treatment or harassment at work.  However, due to space constraints, we have left these other factors (and 

positive obligations pertaining thereto) for consideration in the future work of the Committee.  

 

 

III. National Practice on Positive Obligations 

 

1. Introduction 

 

Section II examines obligations contained in international treaties, which identify proactive steps States should 

undertake to safeguard the rights of women to equal pay and equal access to economic activity.  

 

Positive steps identified in the relevant treaties are many and varied. They range from adopting legislation and 

national policies which protect the rights to equal pay and equal access to economic activity, to seeking 

collaboration with the private sector. They include.   ensuring transparency in employment matters, modifying 

or eliminating social or governmental practices inconsistent with protected rights, taking corrective action to 

remedy de facto inequalities and promoting educational opportunities for women. Additionally –and 

importantly, they provide avenues for obtaining justice for rights violations and provision of  child care and 

other social services which support the occupations and economic activities of women.  

 

This section examines national practice from various regions of the world with the aim of answering three key 

questions: 

 1. What positive steps are States taking, in practice, to safeguard the rights to equal pay and equal 

access to economic activity?  

 2. What is impact of the positive obligations contained in international instruments on national 

practice? For example, do national courts rely on the positive standards contained in international 

treaties in interpreting or enforcing the rights to equal pay and equal access to economic activity?  

 3. In what areas can states take further positive steps to strengthen the protection of the rights to 

equal pay and equal access to economic activity at the national level? 

 

The regions and countries examined in this report are: Africa (Nigeria), Asia (Bangladesh, India), Europe 

(Germany, Ireland, Sweden), Latin America (Colombia, Costa Rica) and North America (United States of 

America and Canada). These reflect some of the geographical spread of the Committee’s membership.  

Reference is also made from time to time, to France, the Netherlands, Rwanda and the UK 

 

2. Historical Background 

 

The explicit recognition of positive obligations, particularly with respect to economic, social and cultural rights, 

is a relatively modern, and still developing, feature of rights protection. This is reflected in developments at the 

national level in safeguarding women’s rights to equal pay and equal access to economic activity. Within many 

Northern countries national practice was predominantly oriented towards securing negative obligations to 

respect rights. The period since the 1970’s has however witnessed a trend towards imposing positive obligations 

on States. This trend constitutes a culmination of decades of gradual progression in the status and rights of 

women, prompted by feminist and other social movement activism. It also coincides with social and political 

developments at both national and national level, not least of all the accession of many European countries to 

the European Communities (now European Union).  

 

Ireland, Nigeria, Rwanda and Sweden provide an illustration of relevant developments and progressions in the 

socio-economic position of women, which have provided the background for the move towards positive (and 

horizontal) obligations. In Ireland, the period between 1922 and when the first Irish referendum on accession to 
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the European Communities (ECs – now EU) was held, 1972, was not conducive to a change in the unequal 

status of women. This was a period marked by Civil War political divisions, the ensuing lack of political 

consensus, protectionism on the economic front and an all too familiar pattern of emigration.
87

 It was a period 

when women could not serve on juries,
88

 when married women were domiciled in law where their husband was 

domiciled
89

 regardless of their own wishes, or actual location, and could not receive the State children’s 

allowance, to mention just some issues indicative of the position of women in Irish society at the time.
90

 Though 

these specific issues were not addressed by the legal framework arising from membership of the ECs, they are 

mentioned to provide some context on the overall position of women when Ireland acceded to the European 

Communities and for some years afterwards. Change came in some instances due to the legal challenges 

mounted by brave women.
91

 The 1970s were years of social and legislative change in the area of women’s rights 

in Ireland for a variety of reasons and due to a range of actors.
92

  A major contribution to advancing the cause of 

gender equality was the work of Ireland’s First Commission on the Status of Women,
93

 which was reviewed and 

built on by the Second Commission on the Status of Women.  

 

For Nigeria, a relevant development in the increasing emphasis on positive obligations, is the adoption at the 

African regional level of the African Charter on Human and Peoples’ Rights (ACHR) in 1981 and the 2003 

adoption of the African Charter Women’s Protocol. As indicated in its Preamble, the adoption of the Protocol 

was motivated by concern that despite ratifications of the ACHR and other international instruments setting out 

human rights, women still continue to experience inequality and other human rights violations. As such, the 

majority of the provisions in the Protocol are focused on declaring positive State obligations as opposed to 

merely affirming rights.  In Nigeria, the adoption of the African Charter and the Women’s Protocol were 

noteworthy developments with both State officials and the Nigerian human rights community seeing both 

instruments as ushering in a new era in the protection of human rights. By ratifying these instruments, Nigeria 

undertook to recognise and implement the rights contained in both instruments.  

 

In Rwanda, the genocide of 1994 proved to be a turning point in the history of women’s rights in the country. 

After the genocide, which left more than 800,000 Rwandans dead, women played an important role in the 

rebuilding of the country’s economy. This role was spurred by the inclusive leadership policies of the country’s 

post-genocide government, which are encapsulated in the following statement of the country’s president: 'How 

can we develop our country if we leave half of the population behind?’
94

 With 63 per cent of seats in the 

Rwandan parliament held by women as at 2014, Rwanda has the largest percentage of female parliamentarians 

in world. 

 

                                                 
87 R Finnegan and J Wiles, Women and Public Policy in Ireland, A Documentary History 1922-1997, (2006 Dublin), 9. 
88 Until 1973, only three women had served on juries – see Y Scannell, ‘Changing Times for Women’s Rights’, in E Ní 

Chuilleanáin, (ed), Irish Women, Image and Achievement, (1985 Dublin) 61-72, 62-63.  
89Ireland acceded to CEDAW on 23 December 1985, and in so doing entered a number of reservations.  Some of these have 

been withdrawn in the interim.  Of relevance to the issue of domicile, on 19 December 1986, the Government of Ireland 

notified the Secretary-General that ‘following the enactment of the Irish Nationality and Citizenship Act 1986, and the 

Domicile and Recognition of Foreign Divorces Act 1986, it has been decided to withdraw certain reservations which had 

been made upon accession and relating to articles 9 (1) and 15 (4) of the Convention’.  See United Nations, Treaty Series , 

vol 1413, 415. 
90 See, for example, D Ferriter, Ambiguous Republic: Ireland in the 1970s (2012 London), 661. 
91McGee v Attorney General [1974] IR 284 and De Búrca v Attorney General [1976] IR 38 are two examples of individual 

actions achieving far reaching change. 
92 See for example, Ferriter, Scannell for commentary on the period as well as the Report of the Commission on the Status of 

Women 1972 (1972 Dublin).  
93Report of the Commission on the Status of Women 1972. For a review of Recommendations and Suggestions in 1972 (of 

the First Commission on the Status of Women) see Report of the Second Commission on the Status of Women, Report to 

Government January 1993, (1993Dublin) 363-390. See too the appended Minority Report,Finola Kennedy, 393-446.  These 

two Reports differed in two substantial ways: the First concentrated on economic areas (of specific interest to our topic), 

whereas the Second included areas such as violence against women. This broadening of focus, and inclusion of topics which 

would have been extremely sensitive in the earlier period, conveys some sense of general societal changes, and willingness 

to be more open. See Second Commission, Report, 363. 
94 A.Topping, ‘Rwanda's women make strides towards equality 20 years after the genocide’, The Guardian (7 April 2014) 

<http://www.theguardian.com/global-development/2014/apr/07/rwanda-women-empowered-impoverished > (accessed 8 
April 2014).  

http://treaties.un.org/doc/publication/UNTS/Volume%201413/v1413.pdf
http://www.theguardian.com/global-development/2014/apr/07/rwanda-women-empowered-impoverished
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In Sweden, which together with other Nordic countries, in general, demonstrates the highest female labour force 

participation rates and equality as regards sharing unpaid home work,
95

 economic equality has been a matter of 

national politics since the 1960s when a shortage in the labour market led to a general increase of female 

participation. This occurred simultaneously with the burgeoning women’s movement and the questioning of 

gender stereotypes and gender roles. During the 1970s, a Delegation for Equality was established by the 

Government and a number of reforms were adopted that strived to further increase the female presence in the 

labour market, such as individual taxation, expansion of public child care and parental leave benefits.
96

 This 

paved the way for the current official policy of the Swedish Government for women and men to have the same 

opportunities as regards employment and education to ensure equal financial independence.  

 

The next sections examine national practice with a view to seeing the extent to which positive steps identified in 

international law treaties as means of safeguarding the rights to equal pay and equal access to economic 

activities are reflected in national practice.  

 

 

3. Equal Remuneration 

 

A. General  

 

The primary obligation of enacting laws to secure the right to equal pay for jobs of comparable worth is fulfilled 

in all States examined. As the examples given below demonstrate, such laws comprise constitutional provisions 

and/or laws enacted by national and regional legislatures which prohibit discrimination based on sex in general, 

or gendered pay inequality in particular.  

 

For example, in the United States (US), the protection of women’s rights is a constitutional principle enshrined 

in 42 USC §200e-2 dealing with unlawful employment practices, which added ‘sex’ to the list of categories for 

which discrimination is prohibited under the US Constitution.
97

The Equal Pay Act (1963) requires that men and 

women employed in the same workplace be given equal pay for equal work.  

 

Article 39 (d) of the Constitution of India provides that the State shall, in particular, direct its policy towards 

securing equal pay for equal work as between men and women. The Indian Supreme Court has determined that 

equal pay is a constitutional goal and is enforceable through constitutional remedies.
98

 It has also found that 

Article 39(d) imposes a duty to see that there is equal pay for equal work for both men and women.
99

 The Equal 

Remuneration Act 1976 was enacted with the express purpose of implementing Article 39 (d) and the ILO 1951 

Equal Remuneration Convention (No.100). The 1976 Act provides for equal remuneration to men and women 

workers for the same work or the work of a similar nature and for the prevention of sex-based discrimination in 

working conditions including the recruitment stage. It also established Advisory Committees to promote 

employment opportunities for women.  

 

The Constitution of Bangladesh (1972), incorporates all the fundamental provisions of the Universal Declaration 

of Human Rights, including equality before the law and equal protection of the law; non-discrimination on 

grounds of religion, race, caste, sex or place of birth.
100

 It provides that women shall have equal rights with men 

in all spheres of the State and of public life
101

; that there shall be equality of opportunity for all citizens in 

respect of employment or office in the service of the Republic
102

; that no citizen shall, on grounds only of 

religion, race, caste, sex or place of birth, be ineligible for, or discriminated against in respect of, any 

employment or office in the service of the Republic.
103

 The Labour Act 2006 consolidated numerous enactments 

                                                 
95See OECD, Indicators of Gender Equality in Employment: 

http://www.oecd.org/gender/data/indicatorsofgenderequalityinemployment.htm (accessed 12 March 2014). 
96 SOU 2005:66 Makt att forma samhället och sitt eget liv, 147 (Preparatory worksoflaws on equality). 
97Sex discrimination is also treated as a violation of the ‘equal protection of the laws’ clause of the 14th amendment Reed v 

Reed 404 US 71 (1971). 
98Randhir Singh v  Union of India and Ors (1982) I LLJ 344 SC. 
99 D S Nakara and Ors  v Union of India (1983) I LLJ 104 SC. 
100Ibid,  Article 28(1). 
101Ibid, Article 28(2). 
102Ibid, Article 29(1). 
103Ibid, Article 29(2). 

http://www.oecd.org/gender/data/indicatorsofgenderequalityinemployment.htm
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concerning terms, conditions and benefits relating to employment and industrial relations and contains 

provisions on equal pay.  

 

In Sweden the Discrimination Act (Diskrimineringslagen) prohibits discrimination in the fields of employment, 

education, health care and social security system, including on the basis of sex.
104

 It applies to both the public 

and private sectors and prohibits, inter alia, direct and indirect discrimination in the field of remuneration. Prior 

to Accession Irish women (workers) had a double burden to overcome. Income levels were not just sex related; 

there was also the acceptance that married workers would be paid more than single workers (arising from their 

‘family’ obligations). A major potential obstacle was the attempt by Irish Government to delay the application 

of the principle of equal pay for work of equal value, as expressed in Directive 75/117/EEC, by introducing a 

Bill to provide for this;
105

  The trigger for deferral was where the employees were of the view that equal pay 

would put jobs in jeopardy.  This was stymied by the European Commission.  However, retrospective realisation 

of the right to equal pay with effect from the date of Accession, when it was to have applied, was successfully 

prevented by the intervention of the (UK and) Ireland in Defrenne (II).  Here the economic argument did 

prevail. Current EU measures are reflected in the Employment Equality Acts, 1998-2012.  

 

The German General Act on Equal Treatment 2006 incorporates four EU equality Directives into German law 

including the Recast Directive. Its purpose is to prevent discrimination on the grounds of race or ethnic origin, 

gender, religion or belief, disability, age or sexual orientation (Section 1). It applies to the field of work and also 

to the sphere of civil law.  

 

Despite such measures gender pay gaps persist in all countries surveyed.
106

 Common flaws in domestic 

provisions include over-reliance on individual complaints for enforcement, the need for a male comparator 

working for the same employer
107

, and ambiguous justification tests in cases of indirect discrimination.
108

 We 

discuss some national practices that address these issues in the following two sections; in the remainder of this 

section we highlight some good practice measures of general application. 

The application of equal pay principles to collective agreements is an important element of robust non-

discrimination laws. But trade unions (and the social partners more broadly) can also play a proactive role in 

addressing the devaluation of female labour.
109

 Unions are accorded a key role in securing equal pay for their 

members under the 1951 ILO Equal Remuneration Convention, (No. 100), in particular. According to Milner 

and Gregory ‘four interrelated factors are thought to provide the conditions for effective equality bargaining: 

women in leadership and negotiating positions in trade unions; centralized bargaining systems; high bargaining 

coverage and union density; and supportive legislation.’
110

 State measures to encourage such action include the 

French loi Génisson (2001), which obliges social partners to negotiate on occupational gender equality, and 

from 2006, on the gender pay gap. 

Job sharing tends to facilitate balancing work and family commitments, and thus women workers dominate 

among those taking advantage of such schemes.  The position of such workers was the subject of a preliminary 

reference from an Irish Court to the Court of Justice of the European Union (CJEU).
111

 The system of 

incremental credit at issue was determined on the basis of the criterion of actual time worked. This meant that 

when job sharers entered, or returned to, full-time work, they regressed on the pay scale. This is what happened 

to Ms Hill and Ms Stapelton. In their case, of key importance, was the fact that job-sharers in the civil service as 

                                                 
 
105 Anti-Discrimination (Pay) (Amendment) Bill, 1975. 
106 In Germany, for instance, women on average earn around 22 per cent less for the same or equivalent work than male 

colleagues: German Federal Statistical Office (Deutsches Statistisches Bundesamt): 

https://www.destatis.de/EN/PressServices/Press/pr/2014/03/PE14_104_621.html (accessed 12March 2014). 
107See further, F Meenan, Ireland in, S Burri and H van Eijken, European Network of legal experts in the field of gender 

equality, The Transposition of Recast Directive 2006/54/EC, Update 2011, 81-87.  
108Under EU law the aim of ensuring ‘good industrial relations’ cannot, of itself, give rise to an employer’s objective 

justification defence to indirect gender discrimination in pay. However, the fact that pay rates have been collectively 

bargained may be taken into account as ‘one factor among others’ when justification is being assessed: Case C-427/11 

Kenny and others v The Minister for Justice, Equality and Law Reform [2013] EUECJ C-427/11 (28 February 2013). See 

generally D Rowbottom, Justifying service related pay in the context of wage discrimination law, (2010) 39 Industrial Law 

Journal, 382. 
109M Smith, Social regulation of the gender pay gap in the EU, 2012 European Journal of Industrial Relations 18(4), 365-

380. 
110S Milner and A Gregory, Gender equality bargaining in France and the UK: An uphill struggle?, 2014 Journal of 

Industrial Relations 56(2), 246 -263. 
111Case C-243/95 Hill and Stapleton v The Revenue Commissioners and the Department of Finance ECR [1998] I-3739.  

https://www.destatis.de/EN/PressServices/Press/pr/2014/03/PE14_104_621.html
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a whole, and in particular in their grade, consisted mainly of women. There was a clear disproportionate, 

negative impact on women civil servants by the application of the incremental credit system applied. The Court 

of Justice held that this was not permissible, unless objectively justified. 

Given the over-representation of women in low paid work, minimum wage guarantees, particularly in the 

private sector, constitute an important gender equality measure. In Germany there is no general minimum wage, 

but one does apply in the care sector.
112 

However, this provision does not apply to most domestic workers.  

 

B. Access to Justice and Redress Mechanisms 

 

All of the jurisdictions surveyed provide for redress mechanisms, and in several, good practices are in place, 

which enhance access to justice by alleviating the burden on individual complainants. Many countries have 

established specialised redress bodies that are more accessible than regular court systems.  Others empower 

national equality bodies, human rights commissions, NGOs, or trades unions to represent individual litigants or 

lodge independent complaints. Some countries provide for robust remedies.   

 

European Union Member States are bound to put in place a minimum floor of protection: The 1975 Equal Pay 

Directive obliged Member States to introduce necessary national measures to enable all those who considered 

themselves wronged by the failure to apply the principle of equal treatment to pursue their claims by judicial 

process, possibly after recourse to other competent authorities.
113

 As has been touched on earlier, its successor, 

the Recast Directive, is much more specific about remedies (and enforcement).
114

 It provides both for defence of 

rights – including by associations, organisations or other legal entities with a legitimate interest in ensuring that 

the provisions of the Directive are complied with – and for compensation or reparation. 

 

In Sweden, there are two main avenues for obtaining redress for discrimination: the Office of the Equality 

Ombudsman (EO) and the Swedish courts. The office of the Equality Ombudsman (EO) is a government agency 

that handles complaints regarding discrimination in the workplace, educational setting or regarding parental 

leave in accordance with the Swedish Discrimination Act.
115

 The Ombudsman investigates such complaints and 

can represent an individual in court. It does not provide financial damages nor does it handle complaints against 

private individuals. The Ombudsman may also oversee friendly settlements. It additionally provides advice and 

education on matters of discrimination. The EO reviews gender equality plans adopted by employers, 

universities and schools to evaluate their adherence to anti-discrimination legislation.  

 

Disputes regarding discrimination in the workplace can either be handled by the Swedish Labour Court or by 

county courts, depending on the matter of complaint.
116

 Cases of discrimination on the basis of sex have almost 

exclusively been dealt with by the Swedish Labour Court. The Swedish Labour Court is a court assigned labour-

related disputes between employers and employees. In order for the Court to have jurisdiction, the complaint 

must be lodged by an employer- or employee organisation or by an employer who has entered into a collective 

agreement on an individual basis. The case must also concern a dispute arising from a collective agreement, a 

dispute relating to the law concerning the right to participation in decision-making, a dispute between parties 

who are bound by a collective agreement, or a dispute relating to a place of work where a collective agreement 

is in force. If any of these conditions are not met the claim is brought in the county court. If a person has been 

disadvantaged by their employer, a person should primarily ask for support with a union. NGOs also have a 

right to represent individuals in court and several organizations in Sweden have developed a practice of 

processing such complaints.
117

 According to the Discrimination Act, damages must be paid by whoever violates 

the law, both as restitution and to deter future discrimination.
118

 The purpose of adding the word ‘deterrent’ as 

an aspect is to encourage the courts to increase the level of financial damages it provides, since it is generally 

low in Sweden. 

 

                                                 
112 €9 per hour in (the former) West Germany and €8 in (the former) East Germany, from 1 July 2013, 

Pflegearbeitsbedingungenverordnung des BundesministeriumsfuerArbeit und Sozialesvom 15.07.2010 (Care Working 

Conditions Decree of the Federal Ministry for Labour and Social Affairs of 15.07.2010), para 2. 
113Article 2. 
114 Articles 17-18. 
115 Diskrimineringslagen 4:1.  
116 Diskrimineringslagen 6:1. 
117For example, Centrum för Rättvisa och Antidiskrimineringsbyrån Stockholm. 
118Diskrimineringlagen 5:1  
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The Irish Equality Tribunal is an independent, quasi-judicial forum for the resolution of complaints under the 

Employment Equality Acts 1998-2012, as well as discrimination claims under the Pensions Acts 1990–2008.
119

 

In operation since 1999, it comprises the Director of the Equality Tribunal,
120

 equality officers and equality 

mediation officers. .Cases are resolved either through mediation or through a process known as an investigation. 

Decisions issued are legally binding. All hearings are conducted in private, no fees are payable and the 

procedures adopted are designed to facilitate self-representation.Equality Officers enjoy significant powers in 

carrying out their functions. These include the power to enter premises, obtain information and inspect work, 

and the ability to seek court orders directing that persons cooperate with investigations. As these powers 

suggest, the Equality Tribunal is an investigative forum. Equality Officers need not rely exclusively upon 

material introduced by the parties in arriving at a decision. In several investigations Equality Officers have 

sought additional factual information from the parties, in particular it seems when seeking to establish whether a 

pattern of differential treatment can be established or discounted.The processes and rules of evidence are less 

formal than those encountered in regular litigation. Lay litigants make considerable use of the forum. For these 

reasons the Tribunal is regarded as a model of good practice, although delays have hampered its efficacy.  

 

The Irish Employment Equality Acts 1998-2012 provide for a range of compensatory measures.
121

 As regards 

successful equal remuneration claims, the financial compensation can reflect the arrears of equal remuneration 

not paid. Alternatively there can be an order for equal remuneration from a particular date, or an order for 

compensation for acts of discrimination or victimisation. However, such remedies are individualised and so 

cannot have effects beyond the parties to the case. It is interesting to note that the UK Enterprise and Regulatory 

Reform Act 2013 (section 98) goes some way to meeting such deficits. It amends the Equality Act by 

introducing a new section 139A, which will extend the powers of employment tribunals to require employers to 

conduct an equal pay audit, if the tribunal finds they have discriminated on pay.  

 

 

C. Proactive Measures 

 

The question of equal pay is an especially difficult one to resolve through individual litigation. Complainants in 

equal pay cases encounter significant evidential problems, for instance.
122

 As underlined in Section II, CEDAW 

obliges States to take all appropriate measures to eliminate the gender pay gap. The mandatory pay audits 

adopted in some of the countries surveyed are one such measure. An equal pay audit generally entails 

comparing the pay of men and women doing work of equal value, investigating the cause of any pay gap 

identified, and taking steps to close a gap that cannot be justified on grounds other than gender. 

 

Guidance for employers and pay auditing tools have been developed in several jurisdictions. The UK Equality 

and Human Rights Commission’s statutory code of practice on equal pay, for instance, sets out the law on equal 

pay as interpreted and applied by courts and provides employers with guidance on good practice in equal pay 

with particular emphasis on conducting an equal pay audit.
123

 In 2009 Germany introduced Logib-D: 

Lohngleichheit im Betrieb-Deutschland (Pay Equality in companies – Germany), which comprises a software 

tool that enables companies to conduct statistical assessments of pay inequality and associated resources.
124

 

While such tools are valuable, when implementation is voluntary recalcitrant employers are free to ignore them. 

Mandatory pay audits, addressing the private and public sectors, are a potentially robust means of ensuring 

compliance with States Parties’ international law obligations. The Canadian provinces of Ontario and Quebec 

have comprehensive proactive pay equity legislation covering both the private and public sectors. 

There is a Gender Equality Division in the Irish Department of Justice and Equality.
125

  Included in its activities 

has been the commissioning of research on the position of women in Ireland. This provides solid grounds for 

                                                 
119This paragraph draws on J Walsh, Equal Status Acts 2000-2012: Discrimination in Accessing Goods and Services (2012 

Dublin), chapter 12 5 4.  
120 The Workplace Relations Bill 2014 (no  79)  provides for the transfer of the functions of the Director of the Equality 

Tribunal to the proposed Workplace Relations Commission.  It remains to be seen what the impact of  the reconfiguring of 

the State industrial relations institutional structure will be on this specialised function. 
121 Section 82. 
122 S Fredman, Reforming Equal Pay Laws, 2008 Industrial Law Journal 37(3), 193-218. 
123Equality and Human Rights Commission, Equality Act 2010 Statutory Code of Practice: Equal Pay (2011, London). 
124 See further: http://erc-online.eu/gendertoolkit-etuc/initiative/cologne-institute-for-economic-research-iw-koln-on-behalf-

of-german-federal-ministry-for-family-affairs-senior-citizens-women-and-youth/  
125 http://www.genderequality.ie  See too 

http://ec.europa.eu/ireland/ireland_in_the_eu/impact_of_eu_on_irish_women/index_en.htm 

http://erc-online.eu/gendertoolkit-etuc/initiative/cologne-institute-for-economic-research-iw-koln-on-behalf-of-german-federal-ministry-for-family-affairs-senior-citizens-women-and-youth/
http://erc-online.eu/gendertoolkit-etuc/initiative/cologne-institute-for-economic-research-iw-koln-on-behalf-of-german-federal-ministry-for-family-affairs-senior-citizens-women-and-youth/
http://www.genderequality.ie/
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decision-makers.
126

. In addition the Equality Authority has produced Guidelines and Codes of Practice,
127

 The 

Equality Authority is now part of the merged Irish Human Rights and Equality Commission, 

 

4. Equal Access to Economic Activities 

 

A. General  

 

Similar to the case with equal pay, the primary obligation to pass laws that safeguard access to economic 

activity as defined within this report is fulfilled in the States examined. National laws cited in Section III 3A of 

this report which deal with employment discrimination in general, apply mutatis mutandis. In addition, we cite 

some examples of legislation of specific relevance to equal access to economic activities. 

 

Under German law, which does not distinguish between domestic workers and other workers, domestic workers 

are, with a few exceptions, legally treated like any other employee. For example, they are covered by German 

rules governing non-discrimination
128

 and maternity leave.
129

 A similar position applies in Ireland.
130

  It is worth 

noting that until Ireland acceded to the EU, married women were obliged by law (public sector) and by practice 

or perhaps even social mores, to resign on marriage.  There was very much a feeling of ‘the family wage earner’ 

(male).  This was certainly a barrier to equal access to economic activities.  This has resulted in a loss of 

experienced and qualified women in the ‘promotions pipeline’ and ensuing gender imbalance in senior 

positions.  It is being ‘slowly’ addressed. 

 

In the United States, The Pregnancy Discrimination Act of 1978 §703(k) amended the Civil Rights Act of 1964 

adding pregnancy and child birth to the definition of sex discrimination.
131

 In addition, employers in the US are 

required to permit 12 weeks of unpaid leave for child birth and care of newborns. A portion of this 12-week 

leave may be used for pregnancy- related illness and medical care. However, when the aggregate of 12 weeks 

have been used during the pregnancy and after the birth, the employee must return to work or she will not be 

entitled retain her position. US law also contains provisions relevant to access to credit and other economic 

resources; it prohibits discrimination on account of sex in extension of mortgage assistance and requires the 

consideration of the combined income of husband and wife for extending mortgage credit. 
132

 

 

B. Access to Justice and Redress Mechanisms 

 

Courts in several countries have issued judgments obligating other branches of State authority and private actors 

to eliminate discriminatory laws and practices. For instance, in MadhuKishwar v. State of Bihar
133

 a case 

concerning discriminatory succession laws, the Indian Supreme Court provided redress to the individual 

petitioners and ordered the State of Bihar to comprehensively examine the impugned laws in light of the 

constitutional provisions on women’s rights. A unique perspective can be seen In a 1974 judgment where the 

US Supreme Court held that the policy of a local school board requiring all pregnant teachers to take mandatory, 

unpaid leave from their positions, violated the US Constitution. This was because it invoked a ‘conclusive 

presumption that every pregnant teacher who reaches the fifth or sixth month of pregnancy is physically 

incapable of continuing, contrary to medical evidence.’
134

 

 

In Nigeria, litigants have successfully challenged the discriminatory practices concerning rights to land and 

other economic resources. For example, the Nigerian Court of Appeal in the case of Timothy v. 

                                                 
126 See, inter alia, Yvonne Galligan et al, The Development of Mechanisms to Monitor Progress in Achieving Gender 

Equality in Ireland, commissioned by the Department of Justice, Equality and  Law Reform, (Dublin December 2000) 
127 http://www.equality.ie/en/Publications/Good-Practice-Publications/ 
128 Paragraph 7 (1) Allgemeines Gleichbehandlungsgesetz (Anti -Discrimination Law). 
129Mutterschutzgesetz (Maternity Protection Act). 
130 See further: http://www.citizensinformation.ie/en/employment/types_of_employment/domestic_workers_in_ireland.html 
131 See 42 USC §2000e-2 (k) where it states: The terms 'because of sex' or 'on the basis of sex' include, but are not limited to, 

because of or on the basis of pregnancy, childbirth, or related medical conditions; and women affected by pregnancy, 

childbirth, or related medical conditions shall be treated the same for all employment-related purposes, including receipt of 

benefits under fringe benefit programs, as other persons not so affected but similar in their ability or inability to work, and 

nothing in section 703(h) of this title shall be interpreted to permit otherwise.’ 
13212 USC §1735f-5. 
133AIR 1996 SC 1864. 
134Cleveland Board of Education v LaFleur, 414 US 632, 644-645 (1974). See also Crawford v Cushman, 531 F.2d; striking 

down a Marine Corps regulation requiring discharge of all pregnant women from military service. 
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Oforka
135

declared that a native law and custom, which does not allow women to deal in land, was not only 

unconstitutional but also repugnant to natural justice, equity and good conscience. In reality, the customary laws 

and practices of several communities in Nigeria do not support the right of women to own immovable property. 

However, such customary laws and practices, in fact, constitute derogations from the right to property 

guaranteed to all, including Nigerian women by Article 43 of the Nigerian Constitution and the Nigerian Land 

Use Act 1978. 

 

Regarding employment disputes in Nigeria, redress mechanisms for trade disputes range from mediation and 

conciliation to the Industrial Arbitration Panel (IAP) overseen by the Minister for Labour and Productivity. If 

any of the parties to the dispute is dissatisfied with the IAP Award, a further referral to the National Industrial 

Court is available, unless it is on a matter of fundamental human rights. This is the final arbiter in trade dispute 

matters. Individual labour complaints (as distinct from trade disputes declared by trades unions) are handled 

nationwide on two fronts.  There is the State Controller manning the State Labour Office of the relevant State of 

the Federation of Nigeria.  The other possibility is the Labour Administration Headquarters, where conciliation 

fails at the State level.  

 

The Irish State institutional infrastructure for dealing with industrial relations (including cases of discrimination) 

is currently being reconfigured.
136

  There are several strictly formal and also less formal fora open to 

complainants,  Access to a forum is not necessarily the main problem, but more often the need to take such a 

daunting step is in itself a barrier.  Assistance in taking such a step would facilitate resolutions of cases of 

alleged discriminatory practices, 

 

In Sweden, considerable use is made of the redress mechanisms provided by the Swedish Employment 

Ombudsman (EO) and the Swedish Labour Court. In recent years, approximately 30 per cent of complaints to 

the EO have regarded discrimination in the workplace and a substantial amount of the cases concerning sex 

discrimination concern disadvantages related to pregnancy.
137

 This relates to dismissals of job applications and 

of employed pregnant women, as well as lack of increase in salaries during parental leave. In several cases 

decided by the Swedish Labour Court, sex discrimination related to pregnancy has been found. This has entailed 

termination of employment, refusal to extend short-term contracts and non-hiring of pregnant women.
138

 

 

 

C. Proactive Measures 

 

Existence of a Governmental Authority with Specific Responsibility for Gender Issues 

 

As noted in Section II both CEDAW and the ILO 1958 Discrimination (Employment and Occupation) 

Convention  require States Parties to implement gender equality policies through dedicated national machinery.  

 

All
139

 EU Member States are obliged to establish equality bodies with competence to promote equality and 

combat gender discrimination in the fields covered by EU law. In addition to the Irish Human Rights and 

Equaliity Authority, note should be taken of the Gender Equality Division based in the Department of Justice 

and Equality, referred to above.
140

 In Colombia the High Presidential Council for Women’s Equality is an 

innovative institutional mechanism with a mandate to support gender equity and women’s rights. In Rwanda, a 

newly created Ministry of Gender and Family Promotion keeps track of how the country is doing in promoting 

women and achieving gender equality. The Indian Equal Remuneration Act (1976) provided for the 

establishment of Advisory Committees to promote employment opportunities for women. 

 

The Swedish Ministry for Gender Equality oversees a Gender Equality Unit that coordinates the equality work 

of the Government and develops methods to carry out its equality policies. It is worth noting, that as regards 

methods adopted by the Swedish Government to carry out its gender policies, a section of the annual national 

                                                 
135(2008) ALL FWLR 1370 at 1381. 
136 Workplace Relations Bill 2014 (no79).   
137Diskrimineringsombudsmannen, http://www.do.se/sv/Press/Pressmeddelanden-och-aktuellt/2012/Gravida-och-

foraldralediga-kvinnor-diskrimineras-i-arbetslivet/ (accessed 16 May 2013). 
138 See AD 2002 nr 45, AD 2005 n. 69, AD 2006 nr 79, AD 2011 nr 23 and AD 2011 nr 2 of the Swedish Labour Court. 
139 The Irish Human Rights and Equality Commission represents such a State authority,  This is a new entity forged from the 

merger of two separate bodies. It remains to be seen how effective the new entity can in relation to gender issues – 

particularly when resources of both bodies had been cut. 
140 http://www.genderequality.ie  

http://www.do.se/sv/Press/Pressmeddelanden-och-aktuellt/2012/Gravida-och-foraldralediga-kvinnor-diskrimineras-i-arbetslivet/
http://www.do.se/sv/Press/Pressmeddelanden-och-aktuellt/2012/Gravida-och-foraldralediga-kvinnor-diskrimineras-i-arbetslivet/
http://www.genderequality.ie/
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budget is devoted to the economy and gender, including efforts made to increase equality in the labour market. 

The Government also takes into account how the allocation of resources affects men and women. In line with 

that, it requires that national statistics also include sex segregation, including, for example concerning for 

example, participation rates in the labour market, household work and education.  

 

 

Parental Leave, Child Care Facilities and Equal Care Responsibilities for Men and Women 

 

The ability to balance work and family responsibilities is a major factor affecting the economic empowerment of 

women. Sweden’s Parental Leave Act (Föräldraledighetslagen) is a notable instance of good practice. It 

provides for 480 days of parental leave of which 390 days are paid at the rate of 80 per cent of normal pay. The 

leave entitlement can be used until the child is eight years old. Notably, the current official policy of the 

Swedish Government of working towards ensuring that men and women can equally participate in the work 

force includes ensuring equal responsibilities for household work and care of children.
141

 Thus in order to 

contribute to improving the balance of responsibilities between men and women, under the Parental Leave Act, 

60 of the 480 days of parental leave are allocated specifically to each parent and cannot be transferred to the 

other. The remaining days can be divided as the parents choose. The 60 days specific allocation requirement, 

which was introduced in 2002, has increased the number of fathers in Sweden who took 60 days parental leave 

to 17 per cent.
142

 The Education Act (Skollagen) which regulates access to public child care stipulates that 

children have a right to go to pre-school from the age of one year, taking account of parents’ work, education or 

the child’s need.
143

 

 

Ireland has implemented the EU Parental Leave Directives.
144

  However, a major flaw – for the worker – is that 

the leave is unpaid. In times of economic hardship – or for those generally on low incomes – this is not always 

very practical.  

 

Bangladesh’s 2006 Labour Act requires provision of crèche facilities where the number of women employed 

exceeds 40 with chairs available for breastfeeding mothers. 

 

National Policy Making, Gender Equality Promotion and Collaboration with the Private Sector 

 

In Nigeria, during the period of preparation of this report, workers’ rights embedded in the eight core 

Conventions of the ILO
145

have been protected by labour officers of the Nigerian Ministry of Labour. This has 

been done through various forms of intervention entailing social dialogue, tripartite meetings, integrated labour 

inspections and other means at the disposal of the Ministry. In the past, some ad-hoc women-focused economic 

empowerment Government programmes had raised the waged employment of women in Nigeria to 62 per cent. 

These measures included the Better Life for Rural Women Programme and the Family Economic Advancement 

Programme. 

 

Reference has already been made to the Gender Equality Division of the Department of Justice and Equality; the 

reconfigured Irish Human Rights and Equality Commission is also a valuable resource. 

 

The Swedish Government has adopted a (continual) programme called ‘Promoting Women’s Entrepreneurship’ 

under which advisors and mentors help with making business development plans available to female 

entrepreneurs.
146

 The number of businesses started by women has consequently risen by 22 per cent since 2006. 

The Swedish Equality Ombudsman (EO) has had several information campaigns on two fronts.  On the one 

hand, to directly persuade employers to make it easier for parents with small children to combine employment 

                                                 
141Prop 2012/2013:1, bilaga 4, 7 (National Budget). 
142 Ekonomisk jämställdhet mellan kvinnor och män. En kunskapsöversikt. Thomas Andrén, Specialstudier Nr 31, April 

2012, Konjunkturinstitutet, 37  Seealso, European Union, EuropeanPlatform for Investing in Children, Gender Equality 

Bonus, at http://europa.eu/epic/practices-that-work/practice-user-registry/practices/gender-equality-bonus_en.htm 

A-Z Duvander and M Johanssson, http://www.inspsf.se/digitalAssets/0/468_isf_wp_2010-3 pdf 
143Skollag 2010:800, 8:5. 
144 Parental Leave Act 1998 as amended by the Parental Leave (Amendment) Act 2006. 
145 See ILO, Labour Standards – Introduction to International Labour Standards: ‘Conventions and 

Recommendations<http://www.ilo.org/global/standards/introduction-to-international-labour-standards/conventions-and-

recommendations/lang--en/index.htm>(accessed 10 January 2012).  
146FrämjaKvinnorsFöretagande,Tillväxtverket (Promoting Women’s Entrepreneurship, Swedish Agency for Economic and 

Regional Growth). 
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and parenthood, and on the other hand, to update parents on work-place regulations.
147

 This has resulted in 

increased complaints to the EO on pregnancy-related discrimination. Since 2004, the gender distribution of 

company managements must be reported in companies’ annual reports. A Delegation for Equality in the Labour 

Market was also created by the Swedish Government, in 2011, with representatives from various players in the 

labour market and researchers. The Delegation is mandated to make suggestions on how to encourage equality 

in the labour market and lower the gender gap. 

 

Combating Gender Stereotypes  

 

Considering that gender stereotypes affect choices made by young girls with respect to education and in turn 

their ability to access employment in fields such as science and technology, a Delegation for Equality in Pre-

School was established in 2003 in Sweden. The aim of this was to encourage and develop the pedagogical 

aspects of education in kindergarten in a gender-sensitive manner. The goal was to break stereotypical gender 

roles and patterns, which are evidenced in later choices by girls and boys in education. The Delegation provides 

tools for pre-school teachers to reflect on the gender aspects of toys, books and educational material. A 

Delegation for Equality in School has also been created, aiming to combat gender stereotypical perceptions in 

compulsory and upper secondary school. Projects run by various universities have also been initiated where 

female students from upper secondary school are invited to special technology or science days.
148

 A specific 

national Delegation for Technology was created in 2008 to increase interests in science and technology in 

general, but also specifically among girls.
149

The Discrimination Act obliges employers to enable both female 

and male employees to combine employment and parenthood.
150

 

 

Corrective and Positive Action Measures 

 

In Sweden, the allocation of quotas is not allowed,
151

 as affirmed by the Supreme Court of Sweden.
152

 However, 

special preference - preferential treatment other than the allocation of quotas - to achieve gender parity in the 

field of employment is permissible. The concept of special preference is not defined under Swedish law but 

indications are given in the preparatory works of the Discrimination Act. It provides that if two persons are 

equally qualified, the underrepresented sex may be given preference with regard to a specific job, or in 

admission to a university degree, in order to enhance substantive equality. In addition, Sweden introduced an 

equality bonus in 2008 with the objective of providing an economic incentive for a more equal distribution of 

parental leave. Since the man in the household tends to have the higher salary, it usually entails a more 

substantial economic sacrifice for the man to stay at home with the child. The equality bonus was introduced to 

reduce this financial loss. Arising from this the parents receive a small economic benefit for the more equal 

sharing of parental leave. 

 

                                                 
147 UN Doc E/C12/SWE/5, 6 September 2006, Fifth Periodic Report submitted by Sweden, para 119.  
148 See, for example., ’Flickorpåteknis’ at Lund University. 
149Teknikdelegationen (Delelgation for Technology). See 

http://www.skolverket.se/skolutveckling/amnesutveckling/nt/artikelarkiv-och-lasning/material-fran-teknikdelegationen-

1.129047 (accessed 16 May 2013). 
150Diskrimineringslagen 3:5. 
151L Freidenvall  and H Hallonsten , Why not corporate Gender Quotas in Sweden?, 2013 Representation 49(4), 467-485. 
152  NJA 2006 s 683, HögstaDomstolen (the Supreme Court). The case concerned quotas on the basis of ethnicity in 

university admissions but is applicable to the use of quotas in general. 
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Credit Facilities for Entrepreneurial Women 

 

The Bangladeshi government has, to some extent directly, and to a greater extent indirectly, through NGOs, 

provided microcredit facilities which can be utilised by women to venture into Small and Medium Enterprises 

(SME), thus putting them in a decision-making position in respect of the family’s finances. The Government is 

implementing different vocational training courses to enhance women’s skills and providing support services to 

promote women’s participation in the workforce. At the same time training is being given in administering and 

managing the funds provided through micro-credit. Less labour intensive assets such as poultry are provided to 

women, along with extensive asset-management and social development training. At this stage it is also a 

noticeable feature that there are  women who are wielding their entrepreneurial power and running large 

companies and industrial ventures. Although these are few in number, it is encouraging to see they are  

increasing, particularly as a result of more women attaining higher education. 

 

D. Challenges to Enjoyment of Rights 

 

Challenges identified in national practice pertain both to the recognition of rights in employment or other 

economic relations as well as the enforcement of rights by State authorities. 

For example, in Germany, dismissal protection exists only for employees in companies that regularly employ 

more than ten workers. This does not provide any job protection for almost all domestic workers - the employer 

may dismiss them without giving reasons at any time subject to a notice period (unless special protection from 

termination is applicable, such as during pregnancy). The vast majority of domestic as well as part time workers 

are women. Germany lacks a special governmental control device for the protection of domestic workers and 

many German workers do not know their rights.  

Regarding labour rights in general, the 2006 General Equal Treatment Act implementing EU directives relevant 

to equal pay and equal access to economic activities notably drew massive resistance from German Employers' 

Associations, conservative as well as business-related political parties and a large section of the legal profession. 

Critics rejected the law as violating the principle of freedom of contract and as being at odds with the German 

legal tradition.  

The claim that prohibition of discrimination restricts ‘freedom of contract’ is clearly invalid, certainly from the 

perspective of international law. It is illustrative that six years after the enactment of Germany’s Anti-

Discrimination Law
153

, there were only 174 registered labour law cases related to damages for discrimination
154

 

compared to the UK where 70,000 complaints were filed in 2009 alone.
155

 In general, the statistics as well as 

court judgments demonstrate that there is insufficient protection and remedies for employment discrimination in 

Germany. This lack of effective protection in Germany is attributable to several factors.
 
 

For example, under the German Anti-discrimination law, claimants must decide within two months following an 

act of discrimination, whether or not to file a claim against their employer.
 156

 This is a short period for victims 

who are usually under mental pressure and need time to decide on whether to make a complaint. It can be 

contrasted to the position in the US where in general, claims of employment discrimination have to be filed 

within 180 calendar days from the day the discriminatory act took place. In addition, it is difficult in Germany to 

establish a prima facie case of discrimination (a requirement in order to shift the burden of proof to the 

defendant
157

) due to the very high burden of proof most German courts place on claimants alleging 

discrimination. In fact it is much harder to establish a prima facie case of discrimination than to prove a 

violation of any other contractual employment obligation in Germany. In addition, the damages and sums 

awarded upon a finding of discrimination are extremely low and totally inadequate to deter offenders.
158

 

Challenges with respect to recognition and enforcement of rights also exist in the US. In the 1970’s and early 

1980’s, federal courts of the US enforced laws against discrimination in employment consistent with the intent 

of Congress.
159

  Since then, most employment discrimination cases have been lost on technical procedural 

grounds.
160

  In addition, trial courts dismiss most cases before trial on determinations that the facts in the 

                                                 
153Allgemeines Gleichbehandlungsgesetz, 18.08.2006. 
15404 10 2012 JURIS database. 
155 Employment Tribunals and EAT Statistics, 2011-12, Ministry of Justice, UK, 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/163472/employment-trib-stats-april-march-

2011-12.pdf.pdf [accessed 30 04 2013]. 
156 Paragraph 15 sec. 4 Allgemeines Gleichbehandlungsgesetz – Antidiscrimination Law. 
157 Paragraph 22 Allgemeines Gleichbehandlungsgesetz – Antidiscrimination Law. 
158 See K Alenfelder, Damages in Discrimination Cases, ERA-Forum, 8/2012, Springer Verlag, 257-253. 
159 For example, County of Washington v Gunther, 452 U.S  161 (1981). 
160Wal-Mart Stores v Dukes, 131 S Ct 2541 (2011); Macfarlane 213-223; 232-257. 
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complaints, if proven, are insufficient to establish discrimination under the law.  (This is called ‘summary 

judgment’ for the defendant employer.) These decisions are affirmed by the intermediate appellate courts and 

the United States Supreme Court. 
161

 

Former US federal trial court judge, Nancy Gertner, described the current trend as having created a body of 

‘one-sided precedent that other judges follow.’  The effect of these published decisions is to create a false 

impression that ‘most [employment discrimination] claims are trivial’
162

 With regard to entrepreneurship, one 

challenge to the economic enjoyment of economic rights is that women have more difficulty than men in 

obtaining credit to start and expand their businesses. This is the case, for example in the United States as well as 

Nigeria.
163

 

4.4. Impact of International Law 

 

Most of the countries examined in this report follow the dualist approach to international law. This entails the 

transposition of the international provision by a domestic measure in order for it to be applicable (nationally).   

 

The United States is not party to the CEDAW, and although a member of the ILO has not ratified the ILO 

Conventions that contain provisions pertaining to equal remuneration and equal access to economic activity.  

However, all (other) countries examined are party to the CEDAW and two key ILO instruments protecting the 

rights to equal remuneration and equal access to economic activity. These are the 1951 Equal Remuneration 

Convention (No. 100) and the 1958 Elimination of Discrimination (Employment and Occupation) Convention 

(No. 111. It is noteworthy that in several of the dualist countries examined, international law has been taken into 

account when interpreting relevant national laws, in the absence of domestic legislation implementing relevant 

internationally recognised rights. For example, in Bimla Rani and Others v. Appellate Authority Equal 

Remuneration Act, 1976
164

 the Delhi High Court relied on CEDAW, the 1951 ILO Convention on Equal 

Remuneration (No. 100)  and the equal pay provisions of EEC (now EU)
165

 law in interpreting Articles 14 and 

39(d) of the Indian Constitution.  These Articles enshrine the principle of equality, and equal pay for equal 

work, respectively. International standards played a crucial role in Vishaka v. State of Rajasthan
166

, which 

addressed sexual harassment at work. In the absence of formal domestic legislation dealing with the issue, the 

Indian Supreme Court drew on international Conventions and norms to imply protection from sexual harassment 

at work into relevant provisions of the Constitution. The Supreme Court produced a set of guidelines for 

employers, informed by international law, which remained the primary domestic standards until the enactment 

of the Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013. 

 

In a 2005 case the Supreme Court of Justice of Costa Rica relied on the 1994 Inter-American Convention on the 

Prevention, Punishment, and Eradication of Violence against Women (Convention of Belém do Pará). The 

Court equated derogatory treatment shown to a woman, on the basis of her gender, with workplace violence 

impairing her (economic) rights and freedoms.
167

  

 

The impact of EU
168

 membership on Ireland (and the ensuing obligations) are clear; this remains even if 

Government employees continue to have to seek interpretation on these obligations and rights, from the Court of 

Justice of the European Union.
169

   Germany has introduced legislation, inter alia, within the meaning of ILO  

Conventions; as a member of the EU it is obliged to fulfil its obligation (including in relation to gender 

equality).  
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the 21st Century (2010 Washington DC); Nkoli, Ezumah and Di Domenico, ‘Enhancing the Role of Women in Crop 
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164 2005 (2) LLJ 148. 
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Another area where we see an impact of international law on national practice is with regard to the legal 

obligation of States Parties under the various treaties providing for equal remuneration and equal access to 

economic activity, to submit reports to the CEDAW and other UN monitoring bodies on measures they have 

taken to give effect to those treaties. Based on concerns or recommendations made by treaty monitoring bodies, 

some States have had to adjust their national laws and practices in order to bring them in line with international 

standards. At the same time, it is evident that independent of the requirements of the UN reporting procedures, 

some of the States examined have on their own accord drawn inspiration from international law in reviewing 

and strengthening their national policies on gender equality. Lastly, it is worth noting that international law is 

the standard many civil society organizations rely upon in assessing state performance with regard to protected 

rights and campaigning for change. The so-called shadow reports of NGOs to UN Treaty bodies (reports which 

supplement or provide alternative information to that presented by States) invariably assess state performance 

by reference to gender equality standards laid down by international law. 

 

4.5.Tension between Positive Action and the Principle of Non-Discrimination 

 

At the domestic level questions arise as to whether affirmative action measures, endorsed under CEDAW and 

other international instruments, violate constitutional discrimination prohibitions. The Indian case of Suresh v. 

State of Kerala is an interesting example of a challenge to a measure enacted to deal with intersectional gender 

and ‘race’ disadvantage.
170

 The petitioners submitted that a legislative provision, which reserved the office of 

President of the Grama Panchayat exclusively to women belonging to Scheduled Caste/Scheduled Tribe 

community, breached Article 14 of the Indian Constitution. Relying on substantive equality principles the 

Kerala High Court upheld the impugned provision. It reconciled the right to equality before the law under 

Article 14 with several other constitutional provisions, including the special protections for women’s rights 

contained in Article 15(3): 

 

[T]he insertion of Clause (3) of Article 15 in relation to women is a recognition of the fact that for 

centuries, women of this country have been socially and economically handicapped thereby they are 

unable to participate in the socio-economic activities of the nation on a footing of equality. It is in order 

to eliminate this socio economic backwardness of women and to empower them in a manner that would 

bring about effective equality between men and women that Article 15(3) has been enacted. Its object 

is to strengthen and improve the status of women, an important limb of this concept of gender 

equality....
171

 

 

The Swedish Discrimination Act holds that the prohibition of discrimination does not prevent employers or 

universities from taking measures to increase equality between the sexes.
172

 The directives made by the Swedish 

government in this respect are that 1) preferential selection cannot be made automatically based on the sex of 

the person, but only after an objective review of merits and personal qualifications, 2) the difference in 

qualifications may not be substantial and 3) the use of special preferences should lead to a generally positive 

effect, even if certain individuals are disadvantaged.
173

 This references the case law of the European Court of 

Justice and has been affirmed in Swedish case law.
174

 

 

In the Netherlands, the tension is resolved under Dutch corporate law by placing time limits on the application 

of measures aimed at ensuring equal representation of men and women on the boards of Dutch companies.  For 

example, the 2011 Dutch law requiring 30 per cent representation of women and men on the boards of 

companies prescribes measures, which according to the law, will be rescinded from 1 January 2016.
175

 Such 

application is in line with Article 4 CEDAW which advocates temporary special measures aimed at accelerating 

de facto equality between men and women. Article 4 provides that such measures shall not be considered to 
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constitute discrimination and that they are to be discontinued when the objectives of equality of opportunity and 

treatment have been achieved. 

 

 

5. Conclusions 

 

This report identifies some examples of Positive Obligations of States Parties in relation to Substantive 

Equality, specifically in relation to the sub-theme of Equal Remuneration and Equal Access to Economic 

Activities. We have tried to provide insights into the actual implementation of positive obligations in domestic 

legal orders and to offer some practical instances of good practice, drawing on domestic case law, legislation 

and policies. We have also highlighted some problematic aspects of national implementation of international 

standards - areas where national authorities can take additional measures to strengthen their protection of the 

rights to equal pay and equal access to economic activity at the national level. Effective enforcement of laws 

that already exist is a core challenge across all jurisdictions. While there is a corpus of domestic legislation in 

place, its impact on the lives of (men and) women is uneven. The gender pay gap, as well as vertical and 

horizontal segregation of the labour market persist. Under CEDAW the range of measures States should take to 

tackle such phenomenon is open-ended since the objective is to secure substantive equality. Our survey suggests 

that proactive, mandatory equality duties and equal pay audits, as well as contract compliance measures, should 

be universally used in efforts to dislodge systemic patterns of discrimination. States tend to regard positive 

action or ‘temporary special measures’ as deviations from an underlying equal treatment principle and so they 

are underused. At this stage in our work we offer an overview of positive duties and challenges to their 

realisation, and plan to continue with the overall theme, and sub-themes with a view to further elaborating on 

the present and future role of international law in strengthening the economic position of women.  
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