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Abstract: 

Article 9, explored by the European Court of Human Rights (the Court), holds within itself 

many interesting, and sometimes controversial, areas. It is stated in article 9(1) that “everyone 

has the right to freedom of thought, conscience and religion”. The freedoms in article 9 may 

only be limited by the limitations set out in article 9(2). These are; being prescribed by law 

and necessary in a democratic society in the interests of public safety, for the protection of 

public order, health or morals, or for the protection of the rights and freedoms of others. Yet, 

in the existing case-law, the states have been allowed a rather wide margin of appreciation. 

This allows the right of limiting article 9 to “vary” depending on the State and its policies. 

The purpose of this essay is to see how much the freedom of the religion of employees can be 

limited and if the states‟ margin of appreciation is too wide. 

 

One particular field of interest is the right to manifest your religion at work. Good examples 

are the cases of Kalaç and Dahlab.  In the Kalaç case a Group Captain had been dismissed 

from service because he was a member of a fundamental sect. The Court found no 

interference of article 9, as the applicant had been judged in light of his conduct and attitude, 

and not on his religious opinions. In the Dahlab case, the teacher Lacia Dahlab‟s headscarf 

was seen to be able to influence small children. As the Court found that the law of the State 

was “according to law” and that the law was seen to protect other people‟s rights, the State 

had the right to limit her from wearing the headscarf in class. In these different cases, their 

work restricted their right to practice their religions; although the reasons differed they all had 

to do with their obligations at work. It shows that the employee does not always have the right 

to put his religious manifestations before his work.  

This is especially true in strictly regulated professions such as the military or the public 

school. As there already exists a code of conduct at these workplaces, and the employee has 

agreed to work there, it is considered OK to limit the employee‟s freedom of religion, and his 

right to practice it at work-hours. The workplaces seen to restrict rights are monitored or 

regulated by the State. This is because this kind of work includes having control over people, 

like children in schools or lower ranking military personnel, who can be influenced by their 

superiors. Therefore practice at work does not correspond with their obligations and can justly 

be limited. 

The Court, which has allowed states a large margin of appreciation on issues regarding article 

9, has also been seen to be reluctant to let cases pass as infringements. This in fear of that the 

meaning of manifestation and practice should expanded beyond reasonable control of the 

Court. Concluding that the freedom to practice religion can indeed be limited to a large extent, 

it is also understandable why States are allowed to do so. 
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“Article 9 of the European Convention of Human Rights – Freedom of thought, conscience 

and religion  

1. Everyone has the right to freedom of thought, conscience and religion; this 

right includes freedom to change his religion or belief and freedom, either 

alone or in community with others and in public or private, and to manifest his 

religion or belief, in worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 

limitations as are prescribed by law and are necessary in a democratic society 

in the interests of public safety, for the protection of public order, health or 

morals, or for the protection of the rights and freedoms of others.”
1
 

 

1. Introduction 

 

1.1 Background, main focus and delimitations 

In many books concerning the European Convention of Human Rights (hereafter referred to 

as the Convention), the chapter about article 9 is usually short. This article concerns the 

freedom of thought, conscience and religion. This shortness is usually explained by the lack 

of early case-law. The judgement to the first case to be tried under article 9 arrived in May 

1993, almost forty years after the Convention had entered into force. 

Because of this late start, the case-law is not as well developed as in other fields of the 

Convention. Still, the article is an important part of the Convention. The democracy and 

pluralism sought by the founders of the Convention rests upon, amongst others, article 9. It is 

also closely related to article 10, which brings up the freedom of opinion and article 14 which 

deals with discrimination. 

Although the discussion of religion is centuries old, the influx of new religions to the 

European Union has opened up new dimensions of this subject. By looking at the ECHR 

website, we also found that countries with more religiously influenced cultures, such as Italy 

and Turkey have had more cases in the Court than more secular countries. 
2
. After following 

these discussions in the papers and examining the core of them at lectures, we wished to 

deepen our knowledge of the subject. Thus, we chose freedom of religion as our main subject. 

It is a controversial subject and just recently a new debate arose after Switzerland decided on 

a ban of minarets.
3
 

One area which has sparked much debate in recent years is the right to manifest one‟s religion 

or belief. The wearing of religious insignia is probably the most known one, but manifestation 

includes more than just that. It includes such things as evangelical activity, compliance with 

dietary laws and revealing one‟s personal religious opinions at work. In Sweden religious 

rights were up for debate when a Pastor was charged for having spoken freely in a very 

                                                           
1
 ECHR. 

2
The ECtHR http://www.echr.coe.int/NR/rdonlyres/E447EC37-0BE4-488C-8AB5-

E9460C5B924F/0/Table19992006ENG.pdf (03-01-2010) 
3
 British Broadcasting Corporation http://news.bbc.co.uk/2/hi/europe/8417076.stm  (28-12-2009) 

http://www.echr.coe.int/NR/rdonlyres/E447EC37-0BE4-488C-8AB5-E9460C5B924F/0/Table19992006ENG.pdf
http://www.echr.coe.int/NR/rdonlyres/E447EC37-0BE4-488C-8AB5-E9460C5B924F/0/Table19992006ENG.pdf
http://news.bbc.co.uk/2/hi/europe/8417076.stm
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negative way about homosexuals during a sermon in front of a crowd of about 50 persons.
4
 

Another new case recently came up in Sweden where a young woman had not been allowed 

to work among children during the practical training part of her education as she wore a 

“niqab” (a very covering headscarf).
5
 

There are four different types of manifestations listed in article 9(1), worship, teaching, 

practice and observance. (Article 9(2) states that the limitations of the manifestations should 

be regulated by law and are only allowed for the specific reasons listed in article 9(2).) This 

essay will center on the freedom to practice religion in the workplace, investigating what 

limitations are allowed to be made by the State. This delimitation will allow the paper to go 

more in-depth on the subject and bring consistency to the argumentation.  

 

1.2 Purpose and problem 

Our main purpose of this essay is to chart the current position of the Court concerning the 

practice of religion at work and to analyze this position, investigating whether the States have 

been given a too wide margin of appreciation. We will go about this by: 

 

1. Explaining the Convention‟s protection of freedom to practice religion and what limitations 

can be made to the freedom. 

2. Mapping case-law of the European Court of Human Rights (hereafter referred to as the 

Court) in the area of religious practice at work. 

The main question we ask is, with respect to art 9(2) or the margin of appreciation, how far 

can employees‟ freedom to practice religion be limited? 

 

1.3 Method 

Firstly we will have a brief history of the international legislation on the area, showing the 

Convention‟s origin and connection to other important conventions. By studying legislation, 

case-law and doctrine, the current status of freedom to practice religion in the workplace will 

be made clear, allowing us to make analysis of what limitations can put on employees. 

There is very little explanation and help for interpretations made in the European Convention 

of the articles, therefore it is necessary to study the Court's case-law, and also dig deeper in to 

the courts motivation of their decisions. It is also helpful to have some insight into different 

status, meaning and traditional practices of religion in different countries to understand the 

allowed margin of appreciation. 

The number of cases, which have been studied further and analysed, have been limited to six 

due to the scope of the essay. We have analysed the cases in the light of the purpose of the 

essay. By using a comparative method we have found similarities in the Court‟s judgments. 

                                                           
4
 NJA 2005 s 805 (NJA 2005:87), Case against Åke Green. After considering the ECtHR case law on article 9 

and 10 of the ECHR, and their motivations for their judgements, the Supreme Court of Sweden freed Åke 

Green from his charges. 
5
Sveriges Television 

http://svt.se/2.22620/1.1654013/alia_kan_bli_sista_eleven_med_heltackande_sloja&from=rss (28-12-2009) 

http://svt.se/2.22620/1.1654013/alia_kan_bli_sista_eleven_med_heltackande_sloja&from=rss
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The doctrine has helped us to understand the problems and given us the prerequisites to the 

discussions and the analysis. 

We have used primary sources as much as possible. In cases where we have not been able to 

acquire the primary sources, due to limited amount of time, we have referred to secondary 

sources.  

 

1.4 Disposition 

The background, purpose, delimitations, and the method will be presented in the introduction 

of the essay. Chapter 2 will focus on the theoretical material behind the practice of religion 

such as the Convention and other legislation. It will also try to define religion and belief, 

margin of appreciation and manifestation of religion. Chapter 3 deals with the practical 

application of the theory, by studying the Court's case-law. The cases will be followed by 

discussions to help the reade connect the cases with art. 9 of the Convention. An analysis will 

be made in chapter 4. Finally our conclusion can be found in chapter 5. 

 

2. Religion at Work 

 

2.1 International and regional organs and instruments 

To get a better insight of the Convention, its purpose and how it should be interpreted, it is of 

good help to know how the Convention came into existence. Beginning at an international 

level with the adoption of the United Nations Charter (the Charter) in 1945, the United 

Nations (UN) was founded. The Charter deals with human rights to some extent but it was 

primarily the Universal Declaration of Human Rights (UDHR), founded in 1947, which 

started to set ground for the human rights area.
6 

Several articles in the UDHR revolve around 

matters concerning religion, with art. 18 as the most important from a religious aspect, it is 

the article granting freedom of religion.
7
 

Since religion is part of art. 2 of the UDHR concerning discrimination, all discrimination on 

accounts of religion is prohibited if it does not fulfill the standards set in art. 29.
8
 Article 29 

(2) is a general limitation stating that limitations must be “determined by law solely for the 

purpose of securing due recognition and respect for the rights and freedoms of others and of 

meeting the just requirements of morality, public order and the general welfare in a 

democratic society.”
9
 The content of the articles of the European Convention is primarily 

drawn from the UDHR, but the Convention works as a very strong protector of the human 

rights since it has an enforcing nature.
10

 

                                                           
6
 Evans, Carolyn, (2001), Freedom of Religion Under the European Convention on Human Rights. Oxford 

University Press, New York. p. 34. 
7
 Morsink, Johannes, (1999), The Universal Declaration of Human Rights: Origins, Drafting, and Intent, 

University of Pennsylvania Press, Philadelphia. p. 263. 
8
 Ibid. 

9
 Article 29(2) of the UDHR. 

10
 Rhona K. M., (2007) Textbook on International Human Rights, 3rd Edition, Oxford University Press, New 

York. p. 90. 
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The UN also adopted the International Covenant on Civil and Political Rights (ICCPR) and 

the Declaration On The Elimination Of All Forms Of Intolerance (And Of Discrimination 

Based On Religion Or Belief) (DEIDRB) which are important instruments when it comes to 

religion. Art. 18
11

 of the ICCPR is “freedom of thought, conscience and religion”. The 

ICCPR, which entered into force 1976, becomes effective when ratified
12

 and in October of 

2009 it had 72 signatories and 165 parties.
13

 DEIDRB was proclaimed by the General 

Assembly in 1981.
14 

A Human Rights Committee situated in Geneva was founded through the ICCPR.
15

 It receives 

reports from state parties on the progress and the measures taken to fulfil their responsibilities 

under the convention. States and individuals can send petitions to the Committee and the 

Committee can also make recommendations and comments on issues within their area of 

competence.
16

 The Committee was influenced by the DEIDRB when interpreting art. 18 of 

the ICCPR, in the General Comment 22.
17

  

There are several regional instruments as well, such as the African Charter of Human and 

Peoples’ Rights and the American Convention on Human Rights and the European Convention 

on Human Rights.
18

 Council of Europe was established in 1949.
19

 The Convention for the 

Protection of Human Rights and Fundamental Freedoms which is also called the European 

Convention on Human Rights (ECHR) was adopted in 1950 by the Council of Europe.
20

 There 

are 47 states which have signed the Convention today, all which are members of the Council 

of Europe.
21

 The Convention was created as a way to effectively protect the freedoms laid 

down by the UDHR.
22

 In the travaux préparatoires of article 9, where the Council of Europe„s 

                                                           
11

 Article 18 of the ICCPR: 

 1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include 

freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in 

community with others and in public or private, to manifest his religion or belief in worship, observance, 

practice and teaching.  

 2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief 

of his choice.  

 3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by 

law and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms 

of others.  

 4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when 

applicable, legal guardians to ensure the religious and moral education of their children in conformity with 

their own convictions. 
12

 Smith, Rhona K. M., (2007) Textbook on International Human Rights, 3
rd 

Edition, Oxford University Press, 

New York. p. 45. 
13

 The United Nations http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-

4&chapter=4&lang=en) (25-11-2009) 
14

 Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief, 

Proclaimed by General Assembly resolution 36/55 of 25 November 1981. 
15

 Steiner, Henry J., Alston, Philip, Goodman, Ryan, (2007) International Human Rights in Context – Law, 

Politics, Morals, 3
rd

 Edition, Oxford University Press, New York. p. 135. 
16

 Smith, Rhona K. M., (2007) p. 46. 
17

 Joseph, Sarah, and Schultz, Jenny, and Castan, Melissa, (2004), The International Covenant on Civil and 

Political Rights, Oxford University Press, New York . p.501-502. 
18

 Evans, Carolyn, (2001) p. 37. 
19

 Smith, Rhona K. M., (2007) p. 88. 
20

 Ibid. 89. 
21

 Council of Europe http://www.coe.int/aboutcoe/index.asp?page=47pays1europe&l=en  (27-11-2009) 
22

 Smith, Rhona K. M., (2007) p. 90. 

http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
http://www.coe.int/aboutcoe/index.asp?page=47pays1europe&l=en
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preparatory work to the article is documented
23

, it was much discussion to include “in 

accordance with art. 18 of the UDHR” in art 9 of the Convention
24

 which proves the UDHR‟s 

influence on the Convention.
25

 

The Convention instituted the European Court of Human Rights which receives complaints 

from states and individuals who feel their rights, which are set by the Convention, has been 

violated.
26

 In the beginning there also was a Commission (hereafter referred to as the 

Commission) established by the Convention. The Commission received complaints and 

decided if the case was admissible or not. It then passed the case on to either the Court or the 

Committee of Ministers. The Commission also gave an opinion on the cases.
27

 In 1998 the 

11th protocol came into force and joined the Commission with the Court. A year later, the 

Commission finished its work and shut down.
28

 

 

2.2 Article 9 of the ECHR 

The origin of article 9 stems from the UDHR which worked as a model for the Convention, 

but the UDHR and ECHR differ in their formulations of the “freedom of religion” article. 

During the creation of the UDHR it received some criticism from Haiti's representative for not 

clarifying the right not to hold a belief enough, considering that the article is very clear about 

one's right to believe and to change belief.
29

 

In the ICCPR freedom of religion is an absolute right, since it cannot be subject to any 

derogations in time of public emergency, which is not the case with art. 9.
30

 Also, in 

comparison to the ICCPR where the limitations need to be prescribed by law, but does not 

need to be necessary in a democratic society,
31

 it is stated in the Convention that limitations to 

art. 9 must be “prescribed by law and necessary in a democratic society”
32

 

The first case to come before the Court was Kokkinakis. In it can be read:  

“As enshrined in Article 9… freedom of thought, conscience and religion is one of the 

foundations of a "democratic society" within the meaning of the Convention. It is, in its 

religious dimension, one of the most vital elements that go to make up the identity of 

believers and their conception of life, but it is also a precious asset for atheists, 

agnostics, sceptics and the unconcerned. The pluralism indissociable from a democratic 

society, which has been dearly won over the centuries, depends on it.”
33

 

                                                           
23

 “Travaux preparatoires”, European Commission of Human Rights preparatory work on article 9 of the 

European Convention on Human Rights, Strasbourg, 16 August 1956. 
24

 Ibid. p. 3 
25

 See footnote no. 9. 
26

 Smith, Rhona K. M., (2007) p. 95. 
27

 Ibid. p. 96. 
28

 Danelius, Hans, (2006),  Mänskliga rättigheter i europeisk praxis – en kommentar till europakonventionen om 

de mänskliga rättigheterna, 3
rd

 edition, Norstedts Juridik, Stockholm. p. 19. 
29

 Morsink, Johannes, (1999), The Universal Declaration of Human Rights: Origins, Drafting, and Intent, 

University of Pennsylvania Press, Philadelphia. p.261. 
30

 Kellberg, Love, (1999), De medborgerliga och politiska rättigheterna, Regeringskansliet UD info, Norstedts 

Tryckeri AB, Stockholm. p.33. 
31

 Article 18(3) of the ICCPR. 
32

 Article 9(2) of the ECHR. 
33

 Kokkinakis v. Greece (App. No. 14307/88), Judgement of 25 May 1993, ECtHR, published in A260-A. para. 

31. 
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The purpose of art. 9 should only be, according to Danelius, to protect the central content in a 

conviction or belief. He claims that if the article should go deeper into the protection of 

content, there could arise practical difficulties.
34

 

Cases concerning manifestation in article 9 can also include other articles of the Convention. 

Sometimes the claims are treated separately. But at other times, Renucci writes that the Court 

decides cases under the other articles, to the detriment of article 9. This, he claims, happens 

especially when the rights in article 9 compete or are in conflict with other rights of the 

convention, like in the Hoffmann
35

 case, where the applicant had gained satisfaction under 

article 8 and the Court had decided that no separate issue under article 9 arose.
36

 

Article 9 protects many different kinds of beliefs, not only religious ones. Many different 

convictions and philosophies are included under the protection of art. 9. But, all opinions or 

ideas cannot be protected under the article as “beliefs”.
37

 The article also bears with it the 

right not to believe, i.e. being an atheist.
38

 The right to be an atheist is considered a part of 

“freedom of thought” which is not mentioned as a part of the manifestation clause of article 

9.
39

 Mixing religious commitments with employment is also considered improper, like 

swearing allegiance to a specific religion before taking office, as shown in a case against San 

Marino.
40

 

 

2.2.1 Defining religion and belief 

Defining religion and belief can be rather tricky, as “no human rights treaty … has ever 

defined religion or belief”
41

. Hinting that you may, or may not, be of certain faith is not 

enough to claim protection under article 9, as seen in a case from Germany where a person 

did not wish to be buried where there were many graves with Christian symbols (like that of a 

public cemetery); instead he wished his ashes to be spread over his land. The Commission did 

not find the wish to be buried on ones own land to be considered a manifestation of any belief 

in practice in the sense of article 9 (1).
42

 Delmas-Marty confirms this by writing that this 

“suggests that some basic level of intellectual or moral coherence is required before 

something can be considered a religion or belief: vague notions are not enough.”
43

 

There is an international view in the UN-treaties that non religious groups are included in the 

definition “religion and belief”
44

 but some argue that the vague definition in for example the 

                                                           
34

 Danelius, Hans, (2006)  p. 356. 
35

 Hoffmann v. Austria, (App. No. 12875/87), Judgment of 23 May 1993, ECtHR, published in 17 EHRR. 293. 
36

 Renucci, Jean-Francois, (2005)  Article 9 on the European Convention on Human Rights - Freedom of thought, 

conscience and religion (Human Rights Files No. 20), Council of Europe Publishing , Strasbourg, p. 36. 
37

 Ovey, Clare and White, Robin, (2006), The European Convention on Human Rights, 4
th

 edition. Oxford 

University Press, New York, p 302. 
38

 Danelius, Hans, (2006) p. 355. 
39

 Article 18 of the UDHR. 
40

 Buscarini and others v. San Marino (App. 24645/94), Judgement of 18 February 1999, ECtHR, Reports of 

Judgments and Decisions 1999-I. 
41

 Delmas-Marty, Mireille, (1992), The European Convention for the Protection of Human Rights – International 

Protection versus National Restrictions. Kluwer Academic Publishers, The Hague. p. 51. 
42

 See case X. v. Germany, (App. No. 8741/79), 24 EComHR. Dec. & Rep. 137 (1981).  
43

 Delmas-Marty, Mireille, (1992) p.54. 
44

 Evans Carolyn, (2001) p. 60. 
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DEIDRB does not protect the people who are non-religious.
45

 As mentioned above the UDHR 

has also received criticism for not protecting atheists enough.
46

 The General Comment of art. 

18 of the ICCPR states that the protection covers “theistic, non-theistic and atheistic beliefs as 

well as the right not to profess any religion or belief.” It also mentions that “belief and 

religions” should be interpreted in a broad manner.
47 

Some of the religions and beliefs (although sometimes it is unclear which one) falling within 

the protection of article 9, are: pacifism, atheism, the Druids
48

, the Divine Light Zentrum
49

, 

the Church of Scientology
50

 and of course the “mainstream” religions such as Christianity (in 

a variety of styles), Judaism, Islam, Buddhism and Hinduism.
51

 

The Convention leaves to the Court and Commission to decide how to define religion and 

what criteria must be met for a belief to be considered a religion.
52

 It was stated by the Court 

in the Campbell and Cosans case that a belief must “attain a certain level of cogency, 

seriousness, cohesion and importance”
53

 The definition of religion does not appear to have 

been discussed remarkably in the travaux préparatoires of the Convention
54

 instead there is 

more debate concerning the general nature of the limitation in art. 9(2).
55

 

The word “belief” only appears in the second part of art. 9(1). It could be interpreted in such a 

way that people have the right to manifest beliefs but not to hold them. This is not how the 

Court has worked, and it could be argued that “belief” falls under “the broader category of 

thought and conscience”
56

. Delmas-Marty explains belief like this: “It seems to cover 

conveniently groups such as atheists and agnostics and possibly members of groups that have 

some religious elements but do not necessarily fall into the category of a religion.”
57

 

 

2.3 Limitations to article 9(1) 

The freedoms in article 9 may only be limited by the limitations set out in art. 9 (2) (i.e. being 

prescribed by law and being necessary in a democratic society). Yet, in the existing case-law, 

the States have been allowed a rather wide margin of appreciation. This allows for some 

flexibility in the law, meaning that different countries can have different policies, principles 

(such as secularism in Turkey) or morals (as in the Handyside case
58

), and yet conform to the 

                                                           
45

 Evans Carolyn, (2001) p. 61. 
46

 See 2.2 Article 9 of the ECHR. 
47

 General Comment No. 22: The right to freedom of thought, conscience and religion (Art. 18): . 30/07/93. 

CCPR/C/21/Rev.1/Add.4. 
48

 A.R.M Chappell v. the United Kingdom, (App. No. 12587/86) Decision of 14 July 1987, EComHR, published 

in 51 EComHR. Dec. & Rep. 41 (1974). 
49

 Omkarananda and the Divine Light Zentrum v. Switzerland, no. 8118/77), Decision of 19 March 1981, 

EComHR. published in EcomHR. Dec. & Rep. 105 (1981). 
50

 X and Church of Scientology v. Sweden, (App. No. 7805/77) Decision of 5 May 1979, EComHR, published in 

EComHR. 16 Dec. & Rep. 68 at 72 (1979). 
51

 Evans, Carolyn, (2001) p. 55. 
52

 Ibid. p. 51. 
53

 Campbell and Cosans v. United Kingdom, (App. No. 7511/76 ; 7743/76), Judgment of 25 February 1982, 

ECtHR. published in Series A, No 48; (1982) 4 EHRR 293, para. 36. 
54

 Evans, Carolyn, (2001) p. 40. 
55

 Ibid. p. 41. 
56

 Delmas-Marty, Mireille, (1992) p. 53. 
57

 Ibid. p. 53. 
58

 Handyside v. United Kingdom (App. No. 5493/72), 7 December 1976, Eur. Ct. H.R, published in A24, see 2.5 

Margin of Appreciation. 
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same article.
59

 The freedom of religion does not mean that a person can escape their 

responsibilities to society.
60

 

The limitations in article 9, although approached to similarly by the Court, are different from 

those in articles 8, 10 and 11 of the ECHR. In articles 8, 10 and 11 the limitations cover all the 

rights written in the first paragraphs. Article 9 limitations cover only "freedom to manifest 

one‟s religion or belief".
61

 By allowing this one limitation on the freedom of manifestation, 

the Court wishes to promote respect. As seen in this statement: 

“… in democratic societies, in which several religions coexist within one and the same 

population, it may be necessary to place restrictions on this freedom in order to 

reconcile the interests of the various groups and ensure that everyone’s beliefs are 

respected.”
62

 

There are no limitations whatsoever to the right to hold and change religion or belief. 
63

This 

means that there are fewer limitations on manifestation than on other rights (in 8, 10 and 11) 

and that there are no limitations whatsoever to the right to hold and change religion or 

belief.
64

 Neither does the Convention protect the right to manifest one‟s freedom of thought or 

conscience
65

 

In states where conscientious objectors
66

 are recognized they may be allowed to do a 

substitute service. Some of them do not consider the substitute service compatible with their 

consciousness. Article 4 (on prohibition of slavery and forced labour) says that: “service 

exacted instead of compulsory military service” is not included under “forced and compulsory 

labour”. As it is not a breach to force them to do a substitute service, it means that they cannot 

claim exemption from service by article 9 either.
67

 Though, when concerning military service, 

the states are not obligated, under the Convention, to offer the conscientious objectors any 

substitute service.
68

 

 

2.4 Margin of Appreciation 

Even though the Convention is a strong legal instrument,
69

 it was “designed only to provide a 

lowest common denominator”
70

 Instead there is something called the “margin of 

appreciation”, or the room for manoeuvre which is given to states by the Court “in fulfilling 

their obligations under the European Convention on Human Rights”.
71

 Delmas-Marty writes 

                                                           
59

 Read more under 2.5 Defining Manifestation. 
60

 Fischer, David, I., (2007), Mänskliga rättigheter: En introduktion, David I. Fisher  and Norstedts Juridik AB, 

Stockholm. p.72. 
61

 Evans, Carolyn (2001) p. 137. 
62

 Kokkinakis v. Greece (App. No. 14307/88), para. 33. 
63

 Evans, Carolyn, (2001) p.137. 
64

 Ibid. 
65

 Article 9(1) of the the EC HR. 
66

 People who refuse to perform certain compulsory services required by the State. 
67

 Ovey and White, (2006), p. 314. 
68

 Kellberg, Love, (1999), p.34. 
69

 See footnote no. 9. 
70

 Arai-Takahashi, Yutaka, (2001), The margin of appreciation doctrine and the principle of proportionality in 

the jurisprudence, Hart Publishing, Oxford. p. 17. 
71

 Greer, Steven C., (2000), The Margin of Appreciation: interpretation and discretion under the European 

Convention of Human Rights, Council of Europe Publishing, Strasbourg. p. 5. 



9 

 

that the Court is “obliged to manage a state of equilibrium between the centrifugal forces of 

national discretion and the centripetal forces of European control”
72

. This control is described 

as an “elastic constraint”
73

 that “is a good example of flexibility … which moves without 

breaking”
74

. It is this constraint that is the margin of appreciation.  

There is also the principle of proportionality, a principle which regulates if the repercussion is 

proportionate to the protected interest. The margin of appreciation and the principle of 

proportionality are closely related and they are both used by the Court to assess whether a 

State has breached the Convention.
75

 

The State must also observe that the laws in a State may not be too general; as laymen should 

be able to appreciate what rights and obligations they hold and to be able to foresee the 

consequences followed by their actions. Sometimes though the Court can allow for laws to be 

of a more general nature, as in fields of evolving concepts.
76

 

One example of the margin of appreciation in case-law is the Handyside
77

 case. The case was 

about the wide margin of appreciation given to states when the matter concerned morals. The 

United Kingdom authorities had seized The Little Red Schoolbook, a book containing advice 

for schoolchildren on sexual (and other) matters. Those publishing this book had been 

convicted by a U.K. court. The Court found that the actions of the U.K. had not lead to a 

breach of article 10 ECHR, because it considered that moral matters were best judged by the 

national court. It stated that: “By reason of their direct and continuous contact with the vital 

forces of their countries, State authorities are in principle in a better position than the 

international judge to give an opinion on the exact content of these requirements…”
78

 

It is, as the Court stated in its case-law, not “unlimited power”
 
that is enjoyed by the States 

when it comes to their margin of appreciation. The State‟s appreciation “is accompanied by 

European supervision”.
79

  The Court can reduce the margin of appreciation of a State in cases 

of expression (article 10), when statements are made to indoctrinate or convince.
80

 Yet, it 

accepts State intervention when it comes to protecting morals of “a specific category of the 

public”, such as youth in the Handyside case.
81

 

At the present time, Europe does not have as such direct violent conflicts concerning religious 

matters as other parts of the world, but it does have a variety of different religions. Due to this 

fact, the Court cannot derive a single European “idea” of how important religious principles 

are in a country, or what role they play.
82

 The Court said in the Otto-Preminger case that: 

“…it is not possible to discern throughout Europe a uniform conception of the significance of 

religion in society … even within a single country such conceptions may vary…”
83

. Because 
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of this, the Court considers that the State itself is in a better position to know how to deal with 

a specific matter, thus giving states a wide margin of appreciation in cases concerning art. 9 

The Court seems to wish to narrow the margin in cases that concern religious pluralism, as 

seen in the Kokkinakis case.
84

 A suggestion made by Stephanos Stavros is that the margin is 

also limited in cases where the laws regulate religious conduct directly (i.e. not general 

laws).
85

 

 

2.5 Defining Manifestation 

 “While religious freedom is primarily a matter of individual conscience, it also implies, 

inter alia, freedom to "manifest [one’s] religion". Bearing witness in words and deeds is 

bound up with the existence of religious convictions.”
86

 

Manifestation is described in art. 9(1) as being free to worship, teach, practice and observe. 

These four types of manifestation have been given relatively narrow definitions by the Court 

(and previously also the Commission), most of all the term “practice”.
87

  The Court tends to 

interpret these terms as exclusive rather than inclusive, meaning that it searches for an 

interpretation of (for example) “practice” instead of extending manifestation beyond the four 

listed types. This may be because the word “practice” can have so many meanings and that 

the Court does not wish to create new rights other than those listed in art. 9(1).
88

 

Worship is the term with the highest status of all the manifestations in art. 9(1). The scope of 

worship has not been contested much. A few cases have raised issues, such as the 

Manoussakis
89

 and Holy Monasteries cases.
90

 Observance follows worship hand-in-hand, 

being “conflated into a slightly extended notion of worship and not been given separate 

consideration by the Court or Commission” (now only the Court).
91

 The Kokkinakis case was 

not only the first accepted case on article 9, but also about teaching. Like worship and 

observance there has not been any clear definition. Teaching includes actions such as 

proselytism
92

 (as seen in the Kokkinakis case), school education and education of religious 

leaders.
93
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The term “practice” has been hard to define, as it can be very wide but also very narrow. The 

French version of the text also stirs the definition by saying les pratiques, describing practice 

in plural. The Court is aware of this problem and has been “wary to give it too expansive a 

definition”.
94

 

The Arrowsmith test
95

 wishes to “distinguish a practice which was a manifestation of religion 

or belief from … actions which were merely inspired or motivated by a religion or belief.”
96

 It 

was suggested by the Commission that a very direct link between belief and action is 

necessary for it to be considered practice.
97

 Behaviour encouraged by, and behaviour 

permitted by a religion is not protected by article 9, like in cases such as that of a 21 year old 

man claiming that marrying a 14½ year old girl was a part of his freedom of religion
98

, or a 

prisoner that wished to send articles to a Buddhist magazine who claimed the same thing.
99

 

 

3. Case-Law by the ECtHR, focusing on practice of religion at work (art. 9) 

 

3.1 Pichon och Sajous v. France, 2001
100

  

The Case: At a pharmacy in Salleboeuf, France, Mr Pichon and Mrs Sajous (the applicants) 

refused to sell contraceptives to three women. These contraceptives had been prescribed to the 

three women by their doctors and the pharmacy was the only one in Salleboeuf. The three 

women filed a complaint. The two applicants relied on article L 645 of the Public Health 

Code. It states that pharmacists are not required to supply preparations based on oestrogens. 

The Police Court said that “Article L 645, on which the defendants rely, does not in any way 

concern contraceptive medicines but only abortifacients”
101

. The applicants were sentenced to 

a fine. They appealed to the Bordeaux Court of Appeal, but it upheld the Police Court‟s 

decision. It also stated that the refusal to sell did not stem from “a practical impossibility to 

satisfy their customers but were committed in the name of religious convictions which cannot 

be interpreted as a legitimate reason”
102

. 

Mr Pichon and Mrs Sajous lodged an appeal to the Court of Cassation, relying on article 9 of 

the Convention. But the Court of Cassation dismissed it, upholding the Court of Appeal‟s 

finding that “personal convictions ... [could] not constitute for pharmacists, who have the 
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exclusive right to sell medicines, a legitimate reason within the meaning of Article L 122-

1”
103

.  

Thus the case came before the European Court of Human Rights. “The applicants complained 

under Article 9 of the Convention that their right to freedom of religion had been disregarded 

by the domestic courts.”
104

 First the Court pointed out that article 9 protects “personal 

convictions and religious beliefs”
105

 and acts closely linked to these, such as “acts of worship 

or devotion forming part of the practice of a religion or a belief in a generally accepted 

form”
106

. Such manifestations, it pointed out, can be worship, teaching, practice and 

observance, as stated in article 9 (1). 

But all acts that are motivated by a belief do not fall under the protection of article 9. Article 9 

does “not always guarantee the right to behave in public in a manner governed by that 

belief”
107

. The Court considered it to be a “personal domain”, and that the applicants could 

manifest their beliefs “in many ways outside the professional sphere”. They also said that as 

“long as the sale of contraceptives is legal and occurs on medical prescription nowhere other 

than in a pharmacy, the applicants cannot give precedence to their religious beliefs and 

impose them on others as justification for their refusal to sell such products”
108

. Having said 

this, the Court said that the conviction of Mr Pichon and Mrs Sajous did not interfere with the 

exercise of the rights guaranteed by Article 9. Thus their cause was found to be inadmissible. 

Discussion: Thus, the two applicants were not able to practice their religion at work. The three 

main grounds of the Court in this case seem to be that: the obligation to sell was prescribed in 

a general law
109

, that the pharmacies in France have exclusive rights to sell medicine and that 

the applicants can manifest their beliefs outside of their profession. 

According to the French Court of Cassation, “personal convictions” is not a “legitimate 

reason within the meaning of Article L 122-1
110

”. Neither could the applicants rely on Article 

L 645 of the Public Health Code, saying that “pharmacists were not required to supply single 

or compound preparations based on oestrogens” because contraceptives were not in that 

category. This means that there was no justifiable legal reason for the applicants to refuse 

selling contraceptives. They could now only justify their cause by claiming protection under 

article 9. 

Being pharmacists, Mr Pichon and Mrs Sajous have chosen to sell medicine for those who 

need it, be it prescribed by a doctor or not. They work in the only pharmacy in Salleboeuf. 

This gives them a position resembling a monopoly on medicine in the region. This position of 

power brings with it responsibilities, responsibilities not only to think about what is in your 

own best interest, but also of others, and their right to choose. The three women that wished to 

buy contraceptives had all gone to the doctor to get a prescription. To deny them the right to 
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buy contraceptives can be seen as limiting their rights. As soon as there is an outside party 

involved, his or her rights must also be considered. 

Article 9 mainly protects personal beliefs, “sometimes referred to as matters of individual 

conscience”. In this case, as the applicants are seen to be able to manifest their religion in 

private, it seems they cannot let their own religious practice rub off on their work. The “very 

direct link”
111

 between belief and action does not seem to be present, although it is hard to tell 

when the religion is not described in-depth in the case. It is, after all, not the applicants‟ own 

actions that they impede, but the actions of the three women. If it had been a matter of the 

applicants‟ right to deny contraceptives, there could have been another response, as it the 

direct link between their religion and practice would have been easier established. 

It would seem that the “work interference factor” is quite high in this case, and the applicants‟ 

right to practice their religion at work is limited by their chosen profession. 

 

3.2 Kalaç v. Turkey, 1997
112

 

The Case: Mr Faruk Kalaç was by an order compulsory retired from the Armed Forces of 

Turkey, where he had worked as a judge advocate. The Supreme Military Council retired 

Kalaç for “breaches of discipline and scandalous conduct”
113

. In Kalaç‟s case “his conduct 

and attitude „revealed that he had adopted unlawful fundamentalist opinions‟.”
114

 Kalaç 

wished to set aside the order, so he went to the Supreme Administrative Court of the Armed 

Forces. It ruled that it did not have jurisdiction “to entertain the application to set aside the 

order”
115

. The votes were four to three in favour. 

 

In the European court, Kalaç‟s case was limited to questions under article 9. “The applicant 

submitted that his compulsory retirement … infringed his freedom of religion on the ground 

that it was based on his religious beliefs and practices.”
116

 The Court, after hearing comments 

from both the Government of Turkey and the Commission, said that: 

 

“The Supreme Military Council's order was … not based on Group Captain Kalaç's 

religious opinions and beliefs or the way he had performed his religious duties but on 

his conduct and attitude … According to the Turkish authorities, this conduct breached 

military discipline and infringed the principle of secularism.”
117

 

 

The Court continued by saying that Kalaç had himself chosen a career in the military. By 

doing this he accepted that some of his rights and freedoms may be limited, even if these 

kinds of limitations could not be imposed on civilians.
118

 While being in the military, Kalaç 

“could fulfil the obligations which constitute the normal forms through which a Muslim 

practises his religion”
119

. 
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In Turkey, the principle of secularism is very important. The Government of Turkey claimed 

to the Court that Kalaç had been a member of the Süleyman sect, “which was known to have 

unlawful fundamentalist tendencies”
120

. As it was the armed forces task to guarantee 

secularism, Kalaç‟s membership in the sect was inappropriate. The Government said that 

Kalaç had: “manifested his lack of loyalty to the foundation of the Turkish nation, namely 

secularism”
121

, and thus breached military discipline. 

 

As the Supreme Military Council‟s decision was not based on his “religious opinions and 

beliefs or the way he had performed his religious duties but on his conduct and attitude”, there 

had not been any interference with rights in article 9. 

 

Discussion: The main grounds for the Court‟s decision in this case seem to be: that by joining 

the armed forces Kalaç had “agreed” to have some freedoms restricted, thus his right to 

manifest his religion had not been breached, and that the principle of secularism had been 

infringed. 

 

Kalaç had indeed possibility to manifest his religion as an average Muslim (praying 5 times a 

day etc.). There had been adequate facilities where the applicant was stationed, so he could 

practice his religion. Therefore it is quite understandable that if Kalaç had indeed been part of 

a fundamental sect, it would not have rhymed well with the discipline and secularism of the 

armed forces in Turkey. 

 

The Court reminds us that “in exercising his freedom to manifest his religion, an individual 

may need to take his specific situation into account”
122

. Kalaç, did join the armed forces, and 

thus did create a “specific situation”, where his rights and freedoms could be restricted.  By 

joining a fundamental sect, the applicant can be seen as breaking the trust put on him in his 

“situation”. 

 

There is a margin of appreciation given to Turkey in this case. The Court most probably 

reasons that Turkey knows best, especially when dealing with something so important as the 

military power and the attitudes therein. If Kalaç had been a regular civilian, the case might 

have been entirely different. But now he was in the military, in this “special situation” which 

needed to be considered and thus his rights and freedoms were limited. 

 

The European Human Rights Law Review
123

 raises one interesting question: why was it so 

difficult for the Court to take “considerations of military life and the role of the armed forces 

in pluralist countries” when determining whether an interference was necessary in a 

democratic society (under 9(2))? Instead of doing so they narrowed down what constituted an 

interference of substantive rights in 9(1). Kalaç‟s military life did narrow his rights, and the 

order had been based on his conduct and attitude. Yet, does not conduct of religious nature fall 

under manifestation and practice (i.e. the order being an interference)? The Court does not 

seem to reason like this. If Kalaç‟s work related restrictions to his rights could be removed by 

actions made in private (i.e. if being part of a sect counted as practice), the states and Court 
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would find it hard to know where to draw the line between public and private. Thus it seems 

the Court does not wish to create more rights than those listed in 9(1)
124

. 

 

As in Pichon and Sajous, the “work interference factor” here is high. It seems to be connected 

with jobs associated with the State. 

 

3.3 Kosteski v. F.Y.R. Macedonia, 2006
125

 

The Case: One day, Mr Kosteski did not show up at work at the Electricity Company of 

Macedonia. When asked to justify his absence he said that he had celebrated a Muslim 

religious holiday, which was a public holiday for those of Muslim faith in Macedonia. The 

matter went all the way to the Constitutional Court. The lower courts had not been convinced 

by his statements that he was a Muslim. Kosteski claimed that he “should not be required to 

produce evidence of his religious beliefs”
126

. 

The Constitutional Court held that: “it was necessary to establish objective facts related to the 

exercise of a right and to obtain evidence of them in a situation where a right is requested.”
127

 

Meaning that Kosteski should need to prove that he is a Muslim in order to receive the right. 

The Constitutional Court later said that “on the basis of the applicant‟s statements, it was 

established that the contents of his religious belief (even their form) objectively did not 

correspond to those of the Muslim faith (and its form) on several grounds”
128

, so they 

dismissed his complaint. 

In front of the European Court Kosteski claimed that he felt inferior because he needed to 

prove that he was of a certain belief, but no other citizen of Macedonia needed to. That “…he 

had been penalised for failing to prove his faith and the penalty interfered with the 

manifestation of his religious beliefs”
129

. 

The Government on the other hand said that: 

“…the Chief of the Islamic Community had not stated that a believer should abstain 

from working during Islamic religious holidays as an expression of religion or that 

working during such holidays was contrary to their beliefs. Absence from work during 

certain Muslim holidays therefore was not a manifestation or expression of religious 

beliefs in the sense protected by the Convention”.
130

 

And that the fine did not have anything to do with Kosteski‟s religious convictions, but was 

purely a penalty for disobeying work discipline. 

The Court began with saying that it would be “abhorrent”
131

 for a State to be able to judge an 

individual‟s inner and personal beliefs. Then it continued by saying that Kosteski had wished 
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to enjoy a special right (the right to take days off for certain holidays). Looking at the problem 

in the context of employment the Court found it reasonable for an employer to require 

justification for absence. Especially as Kosteski had left on a day when there had been a 

heavy workload. The applicant however was not prepared to produce any evidence that could 

substantiate his claims. The Court concludes the matter on article 9 by saying: 

“To the extent therefore that the proceedings disclosed an interference with the 

applicant’s freedom of religion, this was not disproportionate and may, in the 

circumstances of this case, be regarded as justified in terms of the second paragraph, 

namely, as prescribed by law and necessary in a democratic society for the protection of 

the rights of others.”
132

 

Discussion: The main grounds for the Court‟s decision in this case seem to be that: the right 

Kosteski sought was a “special right” (not commonly available), that Kosteski failed to 

provide evidence when he claimed the right and that the work discipline (fine) was justified 

due to contractual obligations. 

Once again the argument, from the Government‟s side is that the responsibilities at work, set 

out in the contractual obligations and derived from workplace discipline, justify the 

“damage”, no matter if it is a discharge from the army or just a fine. Also worth noting is that 

both of the cases deal with State-regulated workplaces. It seems to be that the more the State 

is involved in the work, the more the employee is seen as a “living extension” of the State. 

The employee then needs to manifest not his own thoughts and beliefs, but the general 

principles, ideas or “views” of the State. 

The main point must be that as soon as a person enters an employment, he needs to become 

aware of other parties‟ interests. The employers, the co-workers and possible clients of the 

business are all factors that need to be considered. In Kosteski‟s case the worker has rights, 

but, in order to use them, he must prove that he is indeed “valid” to receive them. It must be 

remembered that these employees have their rights. But as workplaces are based on 

cooperation, it could be understandable that they need to inform superiors of their motives. 

 

3.4 Dahlab v. Switzerland, 2001
133

 

The Case: Lacia Dahlab was a primary-school teacher in a state school in Geneva. After 

converting to Islam she began wearing headscarf. After a few years she was told in a meeting 

with her employer that she should stop wearing her headscarf at work and she was later 

prohibited from wearing it. In national courts Dahlab alleged that her right to freedom of 

religion had been violated when she was prohibited from wearing her headscarf at work and 

that there was not sufficient basis in law to prohibit her from wearing it.  

The Government argued that in a state school they had to “observe” the principle of 

secularism and the headscarf was a very powerful religious symbol. There was enough 

support by art 9(2) to justify the prohibition of the applicant to practice her religion by 

wearing a headscarf.  The appeal was dismissed, stating that as a teacher you must endorse the 

obligation of “denominational neutrality”. This because education is compulsory and the 
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principle of neutrality is of outmost importance. As an employee of the State the applicant has 

agreed to certain limitations of her public freedom. Dahlab represents the State as a teacher in 

a state-school and therefore clothes which carry strong religious messages are inappropriate.  

The Federal Court had said that the headscarf is worn by the applicant as a part of her 

religious belief and manifestations as such is not “part of the inviolable core of freedom of 

religion”
134

. In addition to the above mentioned, the Government argued to the Court that 

their measure “was necessary in a democratic society... where an applicant was bound to the 

State by a special status, the national authorities enjoyed a wider margin of appreciation in 

restricting the exercise of a freedom.”
135

 

The European Court began by stating that article 9 is “one of the foundations in a democratic 

society”. That it is an important right not only for religious persons but also for “atheists, 

agnostics, sceptics and the unconcerned”.
136

 It can be necessary to limit this right in order to 

respect other people‟s rights. The three main issues for the Court was 1) if the legal basis on 

which the measure was supported was enough, 2) if the aim of the measure was legitimate, 

and 3) if the measure was necessary in democratic society.  

The Court noted that there was legal basis for the measure in the Swiss Cantonal Act, and that 

the norms were specific enough to be regarded as law. Secondly, the Court said that it was an 

issue regarding the protection of other people‟s rights and freedoms as prescribed by art. 9(2) 

of the Convention. And thirdly, because of the risk Dahlab proposed of influencing the 

children with her beliefs it seems to have been necessary in a democratic society. Such a 

strong religious symbol as the headscarf is, might influence young children and because of the 

Koran's doubtful gender equality the message of the headscarf is not that of “tolerance, 

respect for others and, above all, equality and non-discrimination that all teachers in a 

democratic society must convey to their pupils”
137

  The Court ruled that Geneva had “not 

exceed(ed) their margin of appreciation”
138

) so there has not been a breach of art. 9 of the 

Convention. 

Discussion: Dahlab as a teacher is a role model for her pupils who are at a very tender age, 

were they are very much influenced by their surroundings. To protect these children‟s right to 

go to a neutral school, the Court considered their right to go to a neutral school. This 

reasoning is also found in the Lautsi
139

 case, where it was considered a breach, against article 

2 of the 1
st
 Protocol

140
 of the Convention in conjunction with article 9, to have crucifixes in 

school classrooms. 
141

  

As in the case of Kalaç v. Turkey, her choice of profession meant that some of her rights and 

freedoms might be limited. It was mentioned by the State and is similar to how Kalaç needed 

to adjust to the expectations of the role as a military man. 
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The case bares much resemblance to that of Leyla Sahin v. Turkey
142

. The three main 

questions for the court to answer are identical and in both cases the Court concluded that the 

three criterias for limiting art. 9 were fulfilled. The Court also concluded in both cases that the 

interference of the State was proportionate to the aim of the State. Because the States did not 

exceed their margin of appreciation they fulfilled the principle of proportionality. 

In the Sahin case the Court highlighted what it has already stated several times, that it is 

important for the state to be:  

“[a] neutral and and impartial organiser of the exercise of various religions, faiths and 

beliefs, and stated that this role is conducive to public order, religious harmony and 

tolerance in a democratic society. It also considers that the State’s duty of neutrality and 

impartiality is incompatible with any power on the State’s part to assess the legitimacy 

of religious beliefs or the ways in which those beliefs are expressed”
143

 

This explains why it is so important for the school system to be neutral and why religious 

symbols should not be displayed in the schools, either by its personnel or their interior design, 

as seen in the Lautsi case. 

 

3.5 X v. United Kingdom, 1981
144

 

The Case: X was a Muslim who was denied to attend his Friday's prayer in the local mosque. 

He argued that it was his duty as a Muslim to attend the prayer in the mosques' Friday‟s 

prayers if possible in terms of distance, and that his freedom of religion was unfairly limited 

by his employer. After continuously ignoring his headmaster‟s decision for him not to attend 

the prayer since it interfered with his work, leaving come classes unattended, he was informed 

by his employer that his only option was to work four-and-a-half days a week. X refused and 

preferred to hand in his resignation. He eventually though did take the offer of part-time 

employment, but still argued that he only needed 45 min off from work a week.  

To the Commission the Government argued that X had signed a contract which obliged him to 

work full time and that X's practice of his religion caused the school serious problems 

concerning their teaching schedule. The Commission stated that “the object of Article 9 is 

essentially that of protecting the individual against unjustified interference by the State, but 

that there may also be positive obligations inherent in an effective “respect” for the 

individual‟s freedom of religion.”
145

 The Commission stated that when standing under certain 

contracts an employee can be subject to limitations to the practice of their religion. X wished 

to manifest his religion in community with others but the Commission agreed with the 

Government which argued that it is enough, under art. 9(1), to make sure the right to manifest 

alone is ensured (which they had done by offering a room to pray in). The Commission 

considered that even if it was a possible obligation of the applicant to attend the mosque, it 

was not enough reason to justify the applicant‟s claim. 
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The Commission questioned whether an employee should have to inform their employer of 

his or her religious obligations which might interfere with their work when binding 

contractually. And is the employer obliged under art. 9(1) to respect these obligations and 

allow the employee to practice his religion as he wishes? 

The Commission concluded that there had not been a violation of art. 9 of the Convention, 

because of “the requirements of the school system”.
146

 

Discussion: As in the Case of Kosteski this case is about contractual obligations. The main 

problem for the employer is not X‟s religion but his absence from work. An interesting 

question to ask is whether the absence had been less accepted if X had been going swimming 

every Friday afternoon. You could assume that the school was more patient because the 

reason for his absence was religious practice. There is a tolerance for religious practice, and 

the school had made arrangements for him to be able to practice it in the way as he has the 

right to (by letting him use a separate room to pray in). They were not able to let him pray in 

community with others as it interfered too much with everybody else‟s business. It is about 

the possible level of adjustment of the workplace. You cannot really ask the pupils to stay in 

school for a few extra hours because their teacher has to pray in a Mosque.  

 

3.6 Ivanova vs Bulgaria, 2007
147

 

The Case: Ivanova was a member of the Word of Life and worked as a pool manager at a 

school. She was dismissed when the school changed their requirements for the job. The Word 

of Life, which was a religious organisation, had been the subject of intolerance by the State 

during a period of time. Before Ivanova‟s dismissal from her job she and Mrs M had been 

called to a meeting where the two Government officials had told them to either resign, 

renounce their alleged belief or they would find a way to fire them. Mrs M had denied her 

involvement in the Word of life and had remained a staff member, but Ivanova had not, and a 

few weeks later she lost her job as pool manager.  

Ivanova brought the case to court, arguing she had been laid off because of her religious 

belief, and that the schools changing of the qualifications for the job was just to have an 

excuse to fire her. The National court dismissed Ivanova‟s claim. The courts argued that the 

schools changing of the roster was motivated and understandable. Ivonova‟s argument that her 

dismissal from her work was based on her religious beliefs was also not reasonable, stated the 

courts, since Mrs M was still working at the school although she belonged to the same faith as 

Ivanova. 

To the European Court the Government argued that there had been suspicions of proselytising 

by the members of Word of Life at the school and that Ivanova‟s right to manifest her religion 

had been lawfully limited because of “the secular nature” of the school system. The Court 

stated that the Government could not prove that any proselytising had occurred at the school, 

and they had showed an obvious intolerance against Word of Life by their persistent work to 

oppose the believers of the group. This lead the Court to find that there had been a violation of 

art. 9 in the Convention by the State against Ivanova. 

                                                           
146

 X v. United Kingdom, (App. No. 8160/78), pt. 22, p. 37. 
147

 Ivanova vs Bulgaria, (App. No. 52435/99) Judgment of 12 April 2007. ECtHR. 



20 

 

Discussion: The State of Bulgaria had apparently tried to discriminate against the people 

belonging to the Word of Life on various occasions. The most obvious moment might be 

when Ivanova and Mrs M were called to a meeting and told to resign, deny their faith or they 

would find a way to dismiss them. The new roster and the new requirements for the job, 

which Ivanova had performed well over the years, were an excuse for the School to get rid of 

her and her beliefs. It would almost appear that the school tried to protect their pupils and 

staff members from eventual proselytising, as in the case of Dahlab vs. Switzerland. Since 

Mrs M were allowed to continue her work when she denied her faith (because it is doubtful 

that the State really believed her), it appears that the faith was okay for the State, as long as 

she did not try to influence anyone else with it. In other words, Ivanova was probably not 

forbidden by the state of holding her belief, but to manifest or practice it, because of the 

”secular nature” of the school system. This would be in accordance with art. 9, as it allows 

limitations on manifestation of religion and belief but not on the right to hold a religion or 

belief. 

 

4. Analysis  

 

To pass a case to the Court, one needs to prove that there has occurred an interference. The 

Court (and previously the Commission) can be seen as not wishing cases to pass the narrow 

“loophole” of 9(1). Instead of discussing whether the infringement could be justified they 

seek ways to prove that it was not an infringement at all, and thus make the case inadmissible. 

In the Kalaç case there was no infringement because the decision was made based on his 

conduct and attitude. As Danelius says in 2.2., a too broad of an interpretation of the article 

could lead to practical difficulties. The very direct link between belief and action, derived in 

the Arrowsmith case at 2.5 also helps narrow the “loophole”.  This was seen in the Pichon and 

Sajous case where the court did not find a direct link between thee applicants‟ refusal to sell 

medicine and their religion. 

If the Court indeed finds that a State has interfered with the rights in article 9, there are certain 

criteria that need to be fulfilled in order for the interference to be “valid”. First of all it was 

noted in 2.3 that article 9 limitations only allowed the limiting the freedom of manifesting 

your religion or belief. Practice, which is a form of manifestation, can thus be limited. 

Infringements made on the right to manifest a religion could only be justified if it was 

prescribed in law and they needed to be necessary in a democratic society. To be noted also is 

that the limitation clause of art. 9(2) only covers religion and belief but not thought and 

conscience. So, it could be argued that if atheism is considered a part of freedom of thought, 

then atheism isn't covered by the limitation restrictions set in art 9(2). 

During our work we have noticed some certain common underlying grounds of 

argumentation. These arguments shed some light on how workplaces and religion are seen to 

interact by the Court (and earlier the Commission). This could provide a clearer view of what 

kind of religious manifestation is and is not allowed at workplaces. 

It would usually have been of much help to look at the so called travaux préparatoires when 

interpreting when and why there has been a breach of art. 9 and when it has not. In this case 

though, the travaux préparatoires are of little help when interpreting the Convention. The 

documents were confidential at first and didn't become public until 1977 and unfortunately 
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they do not contain a lot of discussions since most of the discussions were not documented.
148

 

 

We have seen in both the X v. U.K. and the Kosteski cases that the contractual obligations 

imposed on the employees play a role in determining how far an employee may go when 

wishing to practice his religion. The cases of X and Kosteski were both about applicants who 

wished to leave work at improper (for the work) times to practice their religion. Their wishes 

to leave did not correlate with their duties and obligations as employees. So obviously these 

obligations can limit the right to practice a religion.  

The contractual obligations can be viewed together with an employee‟s possibilities to 

practice his religion at work. If a workplace has/can supply the employees with a place where 

he can practice his religion in an average way, there seems to be no need to give further 

assistance. This was clearly seen in X v. U.K., because X had a room where he could conduct 

prayers in private. Kalaç was also able to perform his religious duties. It was only when they 

wished to practice their religion beyond the allowed (or supplied) “ways” that the situation 

stopped being in harmony with their obligations as employees. 

 

Some workplaces require some extra, or special, commitment to a cause. There can be a 

special duty to act neutral, secular or in any other way impartial. In such cases the employees 

have been seen to be in “specific situations”. These “situations” could be seen as setting the 

employees apart from ordinary civilians. In the Dahlab case, the applicant was a teacher, in 

the Kalaç case, a judge advocate and Group Captain. They both had positions in which they 

could influence those working beneath them. In Dahlab it was the children in her classes, in 

Kalaç, the lower ranking men under his command. These jobs gave them “specific 

situations”, which in turn limited their rights and freedoms. They were restricted because of 

their responsibility to act neutral towards those who could be influenced by them, as 

representatives of the State.  

The Kalaç case is also an example of where, practice, such as attending certain religious 

gatherings or “sects”, is not seen to be included under the protection of article 9. Only 

“average” religious behaviour that does not upset the State seems to be secure under article 9. 

Of course, this is where the necessary in a democratic society comes in. But where is the 

threshold for certain acts of practice? In this case the Court draws the line between civilians 

and military men, saying that military men are simply not allowed to do certain things. 

In cases concerning the welfare of the children, the court often allows a wider margin of 

appreciation. Examples of this can be found in the Handyside and Dhalab cases. The 

protection of morals, and the protection against too great an influence of religious opinions, 

tipped the favour away from the applicants. The most recent example of the protection of 

children is the case from Italy about crucifixes in schools. The Court forbade crucifixes in 

classrooms, because it argued that it could influence/lead the children into certain paths of 

religious thought. Italy on the other hand claimed that this was a traditional symbol, and that it 

had nothing to do with religion. 

During the course, while reading and comparing case-law and doctrine, we have been able to 

discern three points, or conditions for interference, that the Court mentions when discussing 

the legitimacy of restrictions when discussing article 9. They were discussed both in the 

Dahlab and Leyla Sahin cases: 
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As mentioned in chapter 2.2 a State‟s laws are not allowed to be too general since the people 

must be able to understand their rights and obligations and be able to foresee the 

consequences followed by their actions. Still, there exists general or vague laws in the states; 

this is because their vagueness allows them to keep up with changing times. The Court 

understands this and can sometimes allow for laws to be less precise, as in fields of evolving 

concepts. 

The measures taken by the states must have a legitimate aim. In light of article 9(2) these 

legitimate aims have been limited to the interests of public safety, for the protection of public 

order, health or morals, or for the protection of the rights and freedoms of others. And they 

must be necessary in a democratic society. Renucci‟s views in the Human Rights Files no. 20 

support our findings.
149

 

The freedom to practice religion can indeed be limited to a large extent, but we think it is 

understandable why States are allowed to do so, as otherwise the Court could easily be 

overwhelmed by cases and definitions of manifestation and practice, which could be to the 

detriment of the individuals protected by the ECHR. 

 

5. Conclusion 

 

In conclusion we have found that an individual‟s right to practice his religion can be limited 

quite extensively when they enter contractual obligations at their workplaces. The interference 

must fulfill three points; it must be prescribed by law, have a legitimate aim and be necessary 

in a democratic society. If it not so, the interference is a violation of article 9. It also has to be 

in accordance with the principle of proportionality.  

To successfully raise a case against an alleged interference, the applicant needs to get his case 

admitted to the Court. This is tough because of the narrow “loophole” of 9 (1). By 

heightening the threshold of 9(1), i.e. refusing actions to fall within infringement, the Court 

limits the width of the term of “manifestation” and “practice”. This could be taken as limiting 

individual‟s possibilities to get justice, but if the Court did not to this, the “flood” of different 

types of manifestations of religions and beliefs could soon evolve into an unmanageable 

“tide” of cases and case-law. 

The more state regulated the work is, the less there is room to practice religions. This is 

especially true when the practice somehow interferes with a working regime, discipline or 

“idea”. Certain workplaces put employees in “special situations” where their rights are 

restricted, such as in the school system where it is important to protect neutrality and the right 

of the pupils to evolve their own opinions, especially when the pupils are of a tender age. 

Due to the margin of appreciation, which is tied to state sovereignty, it is hard to call these 

restrictions unjustified. From the individual‟s point of view every limitation made to their 

right to practice is an “infringement” of their faith. Knowing that you may be fired if you 

practice your religion during work may be stressful, especially for those who take their faith 

very seriously. 
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Yet to the State it is imperative to be able to know that people are actually doing their work 

properly, in order to be able to distribute, for example, benefits equally. Responsibilities for 

your coworkers and those you service by working are also an important factor. The elastic 

constraint, monitoring the rights in the ECHR, found between the states and the Court is 

therefore reasonable. 
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