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Abstract 

The Blue Card directive is an attempt to balance the economic needs of the European Union 

and the development needs of the less developed third-countries. The Directive provides for a 

migration scheme that aims to attract highly qualified third-country nationals in order to meet 

the demographic and economic changes in Europe. The Directive targets only highly skilled 

workers by offering a fast-track procedure and social benefits in the European Union. As a 

result, it also poses a direct risk of causing brain drain in less developed third-countries. The 

risk of brain drain was also acknowledged by the European Union which is why it stressed the 

need of including development aspects of third-countries in the Directive. The Blue Card 

directive does however not contain sufficient safeguards to mitigate brain drain. The 

provisions on circular migration are insufficient and contradicted by the provisions that 

encourage the highly skilled migrants to stay permanently in the Union. The Blue Card 

directive also encourages the Member States to apply ethical recruitment policies but all these 

provisions refer to measures to be adopted outside of the Directive. The effectiveness and 

strength of these measures can therefore be questioned. Several other tools and measures are 

to be adopted to mitigate brain drain but most of these are so far only soft law and policy 

goals which is why their likelihood of preventing brain drain is unclear.  

The Blue Card directive ends up being contradictory, in terms of combating brain drain, as it 

partly tries to abide by the Union’s development policies but at the same time aims to attract 

as many highly skilled migrants as possible. Focus in the Directive is mainly placed on the 

EU’s economic needs instead of including effective measures and safeguards that can help to 

limit the Directive’s risk of causing brain drain. 
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Abbreviations 

 

(the) Blue Card directive Directive 2009/50/EC on the conditions of entry and 

residence of third-country nationals for the purposes 

of highly qualified employment 

 

(the) Commission  (the) European Commission  

   

EC   European Community  

 

EU   European Union  

  

HSW   Highly Skilled Worker(s) 

 

LDC   Less Developed Country/Countries 

 

LTR   Long-Term Residence 

 

OECD Organisation for Economic Co-operation and 

Development 

 

TFEU   Treaty on the Functioning of the European Union 
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1.  Introduction 

By 2060, the working population in the European Union is expected to have fallen with 50 

million people.
1
 This is due to have a major impact on the Union’s economy, growth and 

competitiveness. EU nationals alone will not be able to meet this growing need of workers in 

Europe. Third-country nationals are therefore wanted as workers in the Union to sustain the 

competitiveness and high living standard in Europe. Directive 2009/50/EC is a response to the 

changes in Europe and aims to boost the economy and labour market. The mean of pursuing 

this goal is to attract the most highly skilled workers from countries outside the Union. The 

Blue Card directive means to offer HSW from third-countries an attractive European labour 

scheme that applies likewise throughout the Union’s Member States.  The attractiveness of 

the Blue Card scheme lies with the benefits and rights that it offers the talented third-country 

nationals if they chose to come to work in Europe.  

The idea behind the Blue Card directive is to provide a labour migration scheme that is 

flexible in regards to responding to the needs and demands in the Member States. However, 

the creation of a European migration scheme that attracts foreign HSW will not only affect the 

Member States. The Blue Card scheme will also affect the third-countries that are the 

migrants’ countries of origin. These third-countries may as a result of the Directive lose their 

most educated and talented workers to the benefit of Europe. The implications for a country to 

lose its HSW can be especially serious and detrimental for small developing countries. The 

loss of skilled workers in developing countries can have a highly critical effect on its 

economic, cultural and social development. The European Union has however expressed 

commitment in both its development and migration policies to show responsibility towards 

third-countries when developing its labour immigration policies. The EU means that all 

negative effects of their migration legislation on third countries should be minimized. This 

sort of commitment would demand that the Blue Card directive provides a sufficient 

legislative protection from negative effects on third countries. 

1.1 Background 

The limited EU competence in the area of legal migration has started to change in the last 

decade. The Member States have slowly started to give up some of their sovereignty in the 

reach of a common immigration policy. One of the major reasons of the development in legal 

economic migration is the demographic and economic changes in the Union. A common 

European approach to respond to the changes in Europe could sustain Europe’s 

competitiveness and economy. As a result, the European Union shifted some of its focus from 

keeping illegal immigrants out of Europe to controlling the economic migration to the Union.  

 

                                                
1
 COM (2008) 359 Communication from the Commission to the European Parliament, the Council, the European 

Economic and Social Committee and the Committee of the Regions, A Common Immigration Policy for Europe: 

Principles, actions and tools, p 2. 
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The main obstacles to the legislative development in legal immigration matters, up until the 

Lisbon treaty, have been the limited competence of the EU combined with the Member 

States’ lack of will to give up sovereignty on such sensitive matters.  As unanimity was 

required by the Member States to adopt legislative measures, as the Blue Card directive, the 

legislation easily ended up with low common denominators.  

 

The Blue Card directive’s legislative protection against brain drain is of interest to assess as 

the Directive foremost is adopted to benefit the EU Member States, and not the third-states. 

The Blue Card directive is supposed to respond to the economic and labour needs in the 

Member States and is based on their demands. The Blue Card directive is in that aspect 

special as it is adopted in the interest of the Member States but can have a far reaching impact 

on third-countries.  When the European Union however decided to develop a common 

economic immigration policy it also made a commitment to combat brain drain in the 

migrants’ countries of origin as a result of its policies. The Union’s development policy also 

refers to policy coherence between development and the immigration policy, based on 

responsibility and solidarity. The Blue Card directive therefore has the peculiar task of 

balancing both the economic needs of the European Union and the commitment to mitigate 

brain drain in third-countries as an effect thereof. As a result, the Blue Card directive has to be 

placed in the right context and its legislative protection assessed by both looking at its relation 

with economic migration law and development policies.  

1.2 Aim and Questions at Issue 

The Blue Card directive is the result of trying to foster a balance between a labour migration 

scheme to the benefit of the Member States and on at the same time respect the development 

needs of third-countries. The aim of the thesis is therefore to assess how the European Union 

ensures that Directive 2009/50/EC on the conditions of entry and residence of third-country 

nationals for the purpose of highly qualified employment will not cause brain drain in the 

migrant workers’ countries of origin. How does the Blue Card directive balance EU’s need of 

high skill migration with the developing countries’ need of keeping their highly skilled 

workers? What are the Blue Card directive’s safeguards against creating brain drain in third 

countries and are the safeguards sufficient?  The Directive refers to other measures that 

should aim to prevent brain drain, what kind of safeguards do these measures provide?  

1.3 Delimitations 

This thesis will only cover the European Union’s external labour immigration law and policy. 

The thesis will focus only on legal labour immigration, centered on the legislation and 

policies concerning highly skilled third-country nationals.  

 

The included other measures that aim to mitigate brain drain will only cover ethical 

recruitment and certain measures on circular migration and remittances. This is due to the 
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extensive policy area and the many different projects and programmes that cannot be 

considered to fall within the remit of legislative or policy measures. 

1.4 Method 

The thesis includes a study of the EU’s economic migration law and policies in relation to its 

impact on third countries. On the basis of this study follows an assessment of the Blue Card 

directive’s safeguards against causing brain drain. The study of the Blue Card directive’s 

safeguards is further widened as the Directive refers to the development of other measures 

outside the Directive to combat brain drain. In order to fully pursue the aim of this thesis the 

choice of method is therefore that of legal science. The method of legal science is a method 

that allows the author to apply more sources than the pure legal ones in order to increase the 

knowledge and understanding of the specific area of law.
2
 The choice to apply the method of 

legal science in this thesis is due to the extensive use of other sources than the traditional 

sources of EU-law and the inclusion of other disciplines. Conclusively, the method of legal 

science is chosen so as to attain a clear and broad picture of the legal position and to 

understand the background of the Blue Card directive and the different aspects that it entails 

that have led to the choice of safeguards. 

1.5 Material  

The relevant sources of EU law will be assessed together with writings of scholars in the 

thesis. Not only the traditional legal sources found under article 288 TFEU will be applied but 

also different types of soft law and policy documents. Writings from other disciplines such as 

economy, development studies and political science are also included in the thesis. The choice 

to include writings from other disciplines is considered necessary to fulfill the aim of the 

thesis and to understand the different forces behind the Blue Card directive and its possible far 

reaching implications. Legal literature could not alone explain and evaluate the connection 

between the Blue Card directive and the discussion on brain drain. The Blue Card directive is 

intertwined with EU’s economic and labour needs but also with its development policies and 

external relations. This complex relationship between a legal European labour scheme and 

other EU policy areas further reiterates the importance of including other disciplines in this 

thesis. Nevertheless, after having established the importance of other disciplines for the thesis 

it is also essential to acknowledge that the main focus is placed on the law as such.  

 

Not only, and not all, traditional sources of EU law will be applied in this thesis. Primary law 

such as treaty law will be included and assessed together with secondary law. The Blue Card 

directive is certainly the most important piece of secondary legislation but other connected 

directives will be briefly presented. No case law of the European Court of Justice is included 

as the Court has not had any competence in the relevant area.  

                                                
2
 Sandgren, Claes, Rättsvetenskap för uppsatsförfattare- Ämne, material metod och argumentation, 2:a upplagan, 

Norstedts Juridik, Stockholm, 2007, p 39. 
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The writings of scholars will be employed in the thesis to obtain a deeper understanding of the 

law and policies at hand. Working papers by legal scholars for distinguished think tanks 

focused on EU and European integration have also been included and analyzed in the thesis. 

The material from other disciplines is applied so as to understand the need of legislative 

protection and different possible counteractive measures to brain drain. 

 

The main obstacle with writing this thesis has been the lack of relevant and usable material as 

the Blue Card directive has not yet entered into force. The Directive has been a highly 

discussed topic for years but the writings of legal scholars are so far quite limited. The effects 

and the implementation of the Directive’s legislative protection to mitigate brain drain can 

therefore not be evaluated in this thesis.  

 

Soft law will be applied in the thesis due to its normative and informative functions. The 

external dimension of European migration law is so far mostly based on soft law which makes 

its inclusion and analysis essential. The vast amount of soft law that is in many ways 

connected to the Blue Card Directive is also analyzed and critisised. Even if soft law is not 

legally binding as such it is important to consider as it is an unofficial way of law- and policy 

making in the Union.
3
 Some of the soft law included in the thesis, such as Commission 

communications and Action programmes
4
, Green papers

5
 and Council conclusions

6
 are 

considered to have a pre-law function. Not all of them are establishing rules directly but are 

foremost policy making, informative and preparatory work of the European Union. Those 

documents will therefore be assessed to get a clear picture of the background, aim and 

development of relevant EU-legislation and policy. Council Conclusions can be considered as 

steering documents and have also been recognized under article 68 TFEU as essential for the 

legislative development in the area of freedom, justice and security.  

 

The application of soft law is important but the implications and effects of its content can at 

many times be difficult to evaluate. The soft law applied includes a variety of definit ions, 

goals, policies, principles and suggested measures. This type of soft law can be assessed as 

setting some standards or providing ideas on how, and in what direction, the specific area is 

developing. However, when trying to establish the outcome of the soft law one will not often 

find many specific adopted measures, legislative or not. This leaves many questions 

unanswered and one has to rely on, or question, the set goals of the soft law. What is 

important to note in this context is that the area of economic migration law and its connection 

                                                
3 Sandgren, Rättsvetenskap för uppsatsförfattare- Ämne, material metod och argumentation, pp 50-51. Bernitz, 

Ulf in Bernitz/ Heuman/ Leijonhufvud/ Seipel/ Wantling-Nerep/ Vogel, Finna rätt- Juristens källmaterial och 

arbetsmetoder, 9:e upplagan, Norstedts Juridik, Stockholm, 2006, p 59. 
4 Senden, Linda, Soft Law in European Community Law, Modern Studies in European Law, Oxford and 

Portland Oregon, Hart Publishing, Oxford, 2004, pp 132-236. 
5 Ibid., pp 124-125. 
6 Article 68 TFEU.  

Senden, Soft Law in European Community Law, p 196.  
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with the external development policies is a quite recent development in the European Union 

and it is constantly further evolving. Several measures are therefore under progress which is 

why the thesis only can cover a limited aspect of these measures. 

1.6 Disposition 

The thesis is structured and written in a way to provide the reader with a comprehensive 

analysis of the Blue Card Directive and other supporting measures to mitigate brain drain in 

third countries. Chapter two aims to, in short, explain the very broad discussion on brain drain 

and describe the main issues and possible counter-measures. As the issue of brain drain can be 

analyzed in depth under several different areas, such as economy, law, development and 

migration, the focus lies on presenting the most essential perspectives. Chapter two serves as 

a background to the choice of topic and how the Blue Card Directive and the discussion on 

brain drain are intertwined.  

 

The third chapter about the development of economic migration law aims to provide the 

reader with information on the development in the EU that has led to the adoption of the Blue 

Card Directive. The complex development of policies and legislation helps to explain and 

understand the background, but also the final version of the Directive. The fourth chapter is 

focused on the relation between the EU migration law and third countries. Since the Blue 

Card directive, together with other migration law, will have an effect on the migrants’ 

countries of origin it is of interest to assess the EU policies in this area. The chapter will 

outline EU’s responsibility and policies on how migration law should be adopted and 

implemented without having a negative effect on third countries. 

 

Chapter five is devoted fully to the Blue Card Directive. The objective is to pinpoint the 

measures and provisions that have been included, or failed to be included, that aim to mitigate 

brain drain in third countries as a result of its adoption. A sub-chapter presents the views and 

critique of different authors on possible implications of the Directive. This is to broaden the 

discussion on how some measures, or the omission of measures, may mitigate, or not, brain 

drain.  

 

As the EU has expressed that other measures and tools are needed besides the Blue Card 

Directive to mitigate brain drain, the sixth chapter is devoted to highlight some of these, 

mostly soft law, measures. This chapter is important so as to show that brain drain is, and 

should be, alleviated on several different level. 
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2 Brain Drain  

The concept of brain drain refers to a state’s loss of talents and highly skilled individuals to 

another state. Both rich and poor states can suffer from brain drain as a result of emigration. 

The major concern is however the brain drain in less developed countries. Why brain drain is 

considered so detrimental to LDC is because the skilled workers, scientists, engineers and 

doctors play key roles in a state’s economic growth and development.
7
 LDC are accordingly 

found to suffer more from brain drain than rich countries. Areas such as Sub-Saharan Africa 

and Central America have been pointed out by OECD as particularly fragile as more than half 

of all graduates have emigrated.
8
 This type of large scale emigration puts the state’s economy 

at risk, and more directly, affects the education system, healthcare and engineering.  

 

The causes for emigration differs but can be separated into push and pull factors.
9
 The push 

factors refer to the situation in the state of origin that creates an incentive to emigrate. There 

may for example be low wages, bad working conditions, political instability and 

unemployment that make the highly skilled workers want to move and work abroad. The 

developed countries, on the other hand, also have means to attract the skilled workers from 

the LDC. The pull factors in the developed countries can be distinguished as higher wages, 

higher standard of living and more opportunities for career advancement.
 10

 Even though it is 

hard to estimate the real benefits or damages of brain drain it can be concluded that small 

LDC close to powerful economic regions are more likely to suffer from brain drain than large 

countries.
11

 As a response to the brain drain there are so called feedback effects in the country 

of origin. Those feedback effects can include the transfer of remittances and the return of 

migrants with new contacts and know how.
12

  

2.1 Possible Positive Outcomes of High Skill Emigration 

The proponents of high skill emigration mean that one should look at the emigration’s effects 

on the world economy as a whole, and not only the effect on the source country. The workers 

can be viewed as human capital being allocated from low to high productivity, where they can 

be put to best use. The positive effects on the world economy as a result of high skill 

                                                
7 Tesón, Fernando R., Brain Drain, San Diego Law Review, Vol. 45, 2008, p 899.  

Pomp, Richard D.; Oldman Oliver, Tax Measures in Response to the Brain Drain, Harvard International Law 

Journal, Vol. 20, Nr. 1, 1979, pp 2-3.  
8 http://www.oecd.org/document/40/0,3343,en_2649_33935_39269032_1_1_1_1,00.html, visited 110131. 
9 Adams, Walter, The Brain Drain, The MacMillan Company, New York, 1968, pp 5-8.  
10 Tesón, Brain Drain, p 902.  

Pomp; Oldman, Tax Measures in Response to the Brain Drain, pp 11-12. 
11 Lundborg Per, Immigration Policy for Circular Migration, SIEPS 2010:4, Stockholm, 2010, p 33.    

Holzmann, Robert and Münz, Rainer, Challenges and Opportunities of International Migration for the EU, Its 

Member States, Neighboring Countries and Regions: A Policy Note, Institute for Future Studies, Stockholm, 

2004, p 40. 
12 Trachtman Joel P., The International Law of Economic Migration – Towards the Fourth Freedom, Upjohn 

Institute, Kalamazoo, Michigan, 2009, p 59.  

http://www.oecd.org/document/40/0,3343,en_2649_33935_39269032_1_1_1_1,00.html
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emigration are considered to outweigh the positive effects of the skilled persons staying in the 

source country. The doctors and scientists could help more people when working in better and 

more advanced research facilities with more opportunities for development than if they would 

have stayed in their home country.
13

  

 

The emigration of HSW can also be said to be beneficial for the country of origin. The 

possibility of working abroad can motivate more people to get a higher education which in 

turn would lead to increased investment in the education system. Most of the graduates will 

not leave their home country and the outcome would therefore be brain gain instead of brain 

drain.
14

  Not only could the will to emigrate stimulate the education system but also the 

creation of jobs for the skilled people in their home country.
15

   

 

Brain circulation or circular migration is also seen as a positive feedback effect of emigration 

of HSW. After working abroad for a period of time they can return to their home country with 

increased and new knowledge that can benefit the country’s development.
16

 Circular 

migration has even been described as having “the same type of win-win welfare profile that 

trade in goods has.”
17

 Brain circulation can strengthen a LDC’s human capital and is 

therefore often highlighted as a way of reducing the magnitude of brain drain.   

 

Economic immigration can even be deemed as beneficial for LDC if being a part of a solution 

to high unemployment in the developing country. It is however recognized that the countries 

of origin can suffer an economic loss by this type of emigration. Aid and assistance from the 

receiving states would be ways to counteract that economic loss.
18

 Remittances are another 

way of reducing the negative impacts of brain drain and can be considered as the most 

significant feedback effect. Remittances are money sent home to families and friends from the 

emigrated workers and are used for either consumption or investment. Remittances have been 

found to be highly beneficial for the country of origin and have a substantial effect on poverty 

reduction in the source country.
19

 Remittances are even found by the European Commission 

to be the second largest external financial source for LDC and provide more finances than 

most development assistance does.
20

 It is nevertheless important to note that remittances spent 

                                                
13

 Tesón, Brain Drain, p 904. 
14 Holzmann; Münz, Challenges and Opportunities of International Migration for the EU, Its Member States, 

Neighboring Countries and Regions: A Policy Note, p 21.  

Tesón, Brain Drain, p 902. 
15 Lundborg, Immigration Policy for Circular Migration, p 19.   
16

 Pomp; Oldman, Tax Measures in Response to the Brain Drain, p 5. 

http://www.oecd.org/document/40/0,3343,en_2649_33935_39269032_1_1_1_1,00.html, visited 110131. 
17

 Trachtman, The International Law of Economic Migration – Towards the Fourth Freedom, p 72. 
18

Pomp; Oldman, Tax Measures in Response to the Brain Drain, pp 5-6. 
19 Holzmann; Münz, Challenges and Opportunities of International Migration for the EU, Its Member States, 

Neighboring Countries and Regions: A Policy Note, p 39. 
20 COM (2007) 637 Commission Staff Working Document – Accompanying document to the Proposal for a 

Council Directive on the conditions of entry and residence of third country nationals for the purpose of highly 

qualified employment – Impact Assessment, p 43. 

http://www.oecd.org/document/40/0,3343,en_2649_33935_39269032_1_1_1_1,00.html
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on investment and development project are far more important for a country’s development 

than those used for consumption.
21

  

2.2 Possible Negative Outcomes of High Skill Emigration 

The emigration of highly skilled persons can however be found to have devastating effects for 

a LDC’s economic, social and cultural development. The opponents of high skill emigration 

criticize the idea that the brain drain in developing countries would be beneficial for the world 

as a whole. The research facilitated in the developed countries is most likely to respond only 

to their needs and not that of developing countries.
22

 Neither is it considered that the 

emigration would be beneficial for the education systems. Emigration can instead have a 

negative effect on the source country’s will to invest in education. The country of origin is 

paying for the education of its citizens only to see them disappear once they have graduated.
23

 

With the loss of skilled personnel the country of origin also loses important tax revenues that 

could be used to invest in education. The lack of investments and academics could lead to a 

weaker education system which in turn creates a further incentive for young people to 

emigrate.
24

 

 

Even if circular migration could be beneficial for the countries of origin it still requires a will 

of the workers to return to their home countries. A higher living standard, a better salary and 

professional advancement may result in less people wanting to return home. Highly skilled 

workers are also found as less likely to return than low-skilled workers.
25

 

                                                
21

 Trachtman, The International Law of Economic Migration – Towards the Fourth Freedom, p 59. 
22

 Pomp; Oldman, Tax Measures in Response to the Brain Drain, p 8. 
23 Leiman, Lisa, Should the Brain Drain be Plugged? A Behavioral Economics Approach, Texas International 

Law Journal, Vol. 39, 2003-2004, p 676.   
24 Ibid., p 685.   
25 Lundborg, Immigration Policy for Circular Migration, pp 21, 27.   
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3 EU Legislation and Policies on Economic Migration  

The European Union’s evolving legislation and polices on external labour immigration can be 

said to reflect the changes in perception of the costs or benefits resulting from the 

immigration.
26

 The need for third country nationals as labour force in the Union has therefore 

shifted through the years along with labour shortages and financial crises. In the 1950-60’s, 

the Member States were positive to foreign workers as they contributed to the economic 

recovery after the war. Economic immigration could therefore function as a solution to the 

labour shortages at the time.
27

 However, with the increased unemployment in the late 1960’s 

and worsened global economy in the 1970’s, the Member States became more reluctant to 

hire foreign workers and developed more restrictive immigration policies.
28

   

 

The lack of will to employ workers from outside the Union was firmly expressed with the 

establishment of the Community preference principle which clarified that EU nationals 

always were to be prioritized for the jobs within the Union.
29

  Non-EU nationals were at that 

time not seen as benefiting the European economies but were more perceived as a threat.  

However, in the early 2000’s the EU started to acknowledge the major demographic and 

economic changes in Europe. It is expected by the European Commission that the working 

age population will have fallen with 50 million by the year 2060 in the European Union. 

These changes will have a great impact on the European economy, growth and welfare 

systems.
30

 As a result the EU had to adopt a new approach to economic immigration. 

3.1 Policy Developments  

The European Council in Tampere (1999) was first to acknowledge that the EU needs to 

harmonize national legislations for admission and residence of third-country nationals as a 

response to demographic and economic changes in Europe. The Tampere Council conclusions 

also called for close cooperation and partnerships with the countries of origin.
31

  

The European Commission was quick to react to the Tampere Programme and the following 

years would show a transformation from “<<zero>> immigration policies”
32

 to the 

development of a common immigration policy. This new approach to immigration was a 

                                                
26

 Chalmers, D.; Hadjiemmanuil, C.; Monti, G.; Tomkins, A., European Union Law- Text and Materials, 

Cambridge University Press, 2006, p 606. 
27

 Hansen, Peo, EU:s Migrationspolitik under 50 år- Ett integrerat perspektiv på en motsägelsefull utveckling, 

Studentlitteratur, printed by Holmbergs i Malmö AB, 2008, p 53. 

Chalmers; Hadjiemmanuil; Monti; Tomkins, European Union Law- Text and Materials, p 607. 
28

 Ibid. 
29

 Council Resolution of 20 June 1994 on limitations on the admission of third country nationals to the territory 

of the Member States for employment OJ C 274. 
30

 COM (2008) 359, p 2. 
31 Tampere European Council, 15 and 16 October 1999, Council Conclusions, points 20 and 22.  
32 COM (2000) 757 Communication from the Commission to the Council and the European Parliament on a 

Community Immigration Policy.  
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result of the Union’s acknowledgement of the need of both skilled and unskilled labour to 

respond to the demographic changes, a need that could not solely be met by EU nationals.
33

 A 

common approach was also deemed as favorable as there had been a movement towards more 

open labour immigration laws in the Member States. The race for the highly skilled workers 

had even resulted in a competition between the Member States on how to attract the skilled 

workers.
34

  

With the policy shift to develop a common immigration policy the European Union now 

started focusing on controlling labour immigration instead of keeping the illegal immigrants 

out.
35

 Economic migration, especially that of highly skilled migrants, was therefore deemed as 

part of a solution to the EU’s demographic and economic issues. The European Commission 

however noted that it is not possible to have a specific European quota for admission. Each 

Member State was to be left to decide their own quota, based on its specific needs.
36

    

The Lisbon Strategy furthered the need of economic immigration for Europe by including the 

aspect of competition. The European Union was going to “…become the most competitive 

and dynamic knowledge-based economy in the world…”
37

. The goal can be considered far 

reaching as the European Union is competing over the highly skilled labour with other major 

economies such as the United States. The Green Card offered in the United States has also 

been one of the models for the later idea of the EU Blue Card. The United States has also 

been a popular destination for HSW and is a good example of that the influx of qualified 

migrants leads to a productivity growth and is overall positive for the economy.
38

 The 

European Union would therefore have to establish an attractive framework of rights for the 

third-country nationals to even be able to compete with other, more attractive, economies over 

the qualified labour.
39

   

The Hague Programme, the follower to the Tampere Conclusions, further stressed the 

importance of labour immigration in the pursuit of the objectives in the Lisbon Strategy. The 

                                                
33
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importance of providing rights and integrating the third-country nationals was now the main 

focus in order to make Europe more attractive as destination.
40

  

In 2006, the European Council adopted the Stockholm Programme for the period of 2010 to 

2014. The Stockholm Programme shows how the concept of economic immigration now has 

obtained a solid base with the Member States. Efficiency is now the focus so as to manage 

those third-country nationals who want to access the Union’s labour market on legitimate 

grounds.
41

  

3.2 Legislative Development 

The European Union’s competence over labour immigration has slowly and narrowly 

increased over the years. Since the Maastricht treaty, up until the Lisbon treaty, all legislative 

measures on legal economic migration were adopted under ex article 63 (3) (a) EC. The 

Member States had far reaching powers as unanimity was required and the European 

Parliament was only to be consulted. The requirement on unanimity was only applicable to 

legal immigration which again reflects the Member States’ lack of will to give away more of 

their sovereignty in the area of economic migration.  

3.2.1 The issue of competences 

The European Union did not have any competence over third-country nationals until the entry 

into force of the treaty of Amsterdam (1999) and the move of immigration and asylum from 

the third to the first pillar. The EU had before only had competence over the EU-citizens and 

focused on their right to free movement. The Member States had kept their discretion to 

determine the right of admission, stay and access to labour markets for non-EU nationals.
42

 

The Amsterdam treaty can in that way be considered to be the foundation for developing the 

EU’s common immigration policy. In accordance with article 61 EC it had to establish an area 

of freedom, security and justice within five years. Legal immigration, including economic 

migration, was however excluded from that five years plan. The requirement of unanimity 

voting in immigration matters also led to legislation with low common denominators and the 

use of new governance mechanisms as agreeing only on certain principles and goals.
43

  

The entry into force of Lisbon Treaty finally facilitated easier and more democratic law 

making through the ordinary legislative procedure.
44

 Article 79 (1) TFEU states that the 

Union should develop a common immigration policy that can ensure efficient management of 

                                                
40 Hansen, EU:s Migrationspolitik under 50 år - Ett integrerat perspektiv på en motsägelsefull utveckling, pp 161 

and 174.  
41 The Stockholm Programme - An open and secure Europe serving and protecting citizens, OJ C 115.  

Barnard, Catherine, The Substantive Law of the EU- the Four Freedoms, 3rd edition, Oxford University press, 

Published in the United States, printed in Great Britain, 2010, p 534. 
42 Guild, Elspeth, Immigration Law in the European Community, Immigration and Asylum Law and Policy in 

Europe, Volume 2, Kluwer Law International, The Hague, 2001, p 70.   
43 Barnard, The Substantive Law of the EU- the Four Freedoms, p 527. 
44 Articles 70 and 79 (2) TFEU. 



17 

 

migration flows and fair treatment of third-country nationals. The importance of Council 

Conclusions for the strategic and legislative development of the Union’s immigration policies 

has even been acknowledged in the Lisbon treaty.
45

  

Article 4 (j) TFEU provides that the competence on freedom, security and justice is to be 

shared between the Union and the Member States. The shared competence would mean that 

the Member States have competence to the extent the Union has not. The European Union has 

gained some more competence in economic migration under article 79 (2) (a) TFEU that 

regulates conditions of entry and residence in the Union. The author Steve Peers means that 

the EU has gained this competence since economic migration is an obvious part of the 

common immigration policy.
46

 The limitation to the Union’s competence in economic 

migration is the Member States’ right to still decide on the volumes of admission of third-

country nationals for the purpose of employment under article 79 (5) TFEU. The shift from 

unanimity voting to the ordinary legislative procedure is a great progress for this area and may 

in the future make the Commission more courageous in proposing measures on economic 

migration. 

However, some authors mean that the newly gained competence can still be considered as 

quite weak and restricted as economic migration is a sensitive area for the Member States.
47

 

Therefore the Member States still keep a high degree of competence over economic migration 

measures. Due to an increased need of coherence in the area of economic migration there has 

instead been an extensive development of policies and soft law.  

3.2.2 Admission of third-country nationals 

As noted above, the Member States have kept their discretion to decide on admission of third-

country nationals concerning employment on their territory.
48

 However, the European 

Commission has made several attempts to find a common set of rules for the Member States. 

Why the EU should intervene in Member States’ admission decisions of third-country 

nationals has been both praised and criticized. The Member States’ labour markets can be 

regarded as being linked since one state’s admission decision can affect another Member State 

due to the free movement. It can also be argued that there is a link between the European 

economies which makes EU legislation needed to ascertain that Member States do not pursue 

non-desirable policies.
49

  

The Commission’s first attempt to attract skilled labour to the Union through a common 

admission directive failed. The Member States could not reach an agreement due to the 
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sensitivity of the subject and their very different practices.
50

 However, in 2004 the Member 

States invited the Commission to propose new directives on labour immigration. Agreements 

could be reached on sector specific directives on admission for the reasons of studying, 

vocational training
51

 and research
52

. Why it was possible to reach an agreement on these 

directives can be explained by a better economy, the increasing need to attract foreign 

workers and that it was easier to agree on these attractive groups of migrants. The 

Commission was this time also more cautious as to the Member States’ interests and 

suggested directives that only apply to these specific groups. 

The EU institutions are presently discussing further proposals for admission directives 

concerning seasonal workers
53

 and intra-corporate transferees
54

. This shows continuous 

development and that the need of labour immigration in Europe does not only cover HSW. 

The European Commission has also expressed its commitment to the fair treatment of the 

third-country workers already legally residing in the Union through a legislative proposal with 

a set of rights and a single application procedure for third-country nationals.
55

  The third 

admission directive that the Member States have agreed on is the Blue Card directive that will 

be dealt with separately in the fifth chapter. 
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4 EU Migration Law and Third-Countries 

“…[B]rain drain exemplifies some of the major challenges and contradictions of the global 

migration discourse…”
56

. This quote from the European Commission simply summarizes 

how problematic and broad the issue of brain drain truly is. There are several conflicting 

interests of the LDC and the developed states; retention versus recruitment and return versus 

integration are some of the most obvious conflicts in the migration of HSW. The European 

Union has therefore also explored the need of migration being incorporated and more 

intertwined with several other areas of EU policies. This development confirms what is being 

discussed throughout the thesis, that the Union’s economic migration law affects and 

interrelates with other disciplines and can have far reaching impacts on third countries. 

However, this new developing area of European migration law and policies is still mostly soft 

law.
57

 The Member States are still reluctant to create common EU standards and surrender 

their sovereignty in the area of migration. Therefore they many times prefer more informal 

ways to cooperate on issues such as circular migration.
58

     

4.1 Migration and Development 

The EU development policy has been developed under the last couple of years to integrate the 

development aspects in migration policies and also create synergies with other policy areas. 

With the aim of greater policy coherence for development the Commission was given the 

responsibility to integrate development policies in all its proposed legislative measures.  Even 

if an area not normally would incorporate development perspectives it now has to at least 

respect the Union’s development objectives. The idea is that also non-aid policies can help 

developing countries to achieve the Millennium Development Goals.
59

    

The Union’s development policy means that it is the developing countries that have the main 

responsibility for their own development. However, developed states, such as the EU Member 

States also have a responsibility towards the LDC in their policies and law making. By 

creating synergy between migration and development, the EU development policy stresses the 

importance of responsible immigration policies and minimizing the negative effects of 

migration on third countries. As emigration is known to have a significant effect on LDC the 

European Consensus on Development points to that policy coherence for development in 

migration must be achieved. The Union has to make migration a positive factor for 
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development in third countries. In the context of poverty reduction it is for example stressed 

that the EU has to limit brain drain and promote measures on remittances and circular 

migration.
60

     

4.2 Migration and External Policies 

In 2002 the Commission expressed that migration need to be incorporated in the EU’s 

external policies. Three years later, the Council also acknowledged the need of a more 

balanced, global and coherent approach to migration along with the cooperation with third 

countries. It therefore adopted its Global Approach to Migration in 2005, as part of the 

Common Immigration Policy.
61

 The Global Approach provides a single policy framework by 

linking the areas of organizing legal migration and controlling illegal migration with 

development policies and the EU’s external policies. This is a more comprehensive way for 

the Union to address the growing challenges of migration but also to maximize the benefits 

from the legal immigration. The Union’s external policies were from now on also to include 

more cooperation with third countries, integration of development and migration policies, 

measures to address root causes for emigration and facilitation of legal migration.
62

 This 

reflects that the Union early had acknowledged that its migration legislation will not only 

affect the Member States but also third countries and that this has to be taken into 

consideration.  

In 2008 the European Council adopted the European Pact on Immigration and Asylum to 

further the coherence and commitment of the Member States and the Union to migration 

policies. The Pact furthers the idea of not negatively affecting third countries through its 

adopted legislation and policies. Here, circular migration is expressed by the Council as the 

most important measure to not aggravate brain drain as a result of the Union’s policies. The 

Pact also commits the European Union to develop comprehensive partnerships with the 

countries of origin to enhance the synergy between development and immigration.
63

    

The Stockholm Programme from 2010 reiterates the importance of the developing Global 

Approach to migration and having a European migration policy based on solidarity and 

responsibility. The Programme stresses the Union’s belief in this new approach to 

immigration by expressing the wish to further develop the Global Approach and expand the 

cooperation with third countries through the use of mobility partnerships (see chapter 6.1). 

The Council Conclusions requests further action in the area of migration policies and asks the 
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Commission to before 2012 submit several proposals.
64

 A specific communication on how to 

maximize the positive effects and minimize the negative effects of migration on development 

was planned for 2010. That communication will cover issues and future actions on circular 

migration, remittances, prevention of brain drain and diaspora.
65

 The communication has 

however not been launched yet but is now planned to be released in the end of 2011. 

4.3 Economic Migration 

When specifically developing economic migration legislation the European Commission also 

incorporated the aspects of dealing with the negative impacts on third countries. The EU 

considered brain drain as an outcome of great concern in the developing countries due to the 

lack of HSW and the loss of the states’ investments in education. The Commission therefore 

stressed the need for policies that would benefit both the country of origin and that of 

destination.
66

 It was therefore expressed that the EU should aim to identify the sectors and 

third countries that are subject to brain drain and try to reach a solution together with them.
67

 

Genuine partnerships with the countries of origin are described as essential to handle circular 

migration and to mitigate the negative effects of EU:s economic immigration policies. EU 

would ensure to “[e]ncourage “win-win” situations, and/or to compensate for negative 

situations which may arise”
68

.  

The Commission stressed that the EU has to show responsibility towards third countries when 

adopting measures on economic immigration and that they still have to comply with EU’s 

development policies.
69

 The legal framework has to ensure that the connection between the 

migrant and the country of origin is not cut off. It must therefore be possible for the migrants 

to visit their home countries without losing their status in the EU. In that way the Commission 

meant that the migrants still would be able to participate in the economic development of the 

home country.
70

 The Commission later added that legal immigrants have to be given priority 

access to further residence in the Union, in order to provide true possibilities for circular 

migration.
71
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4.4 The Blue Card Directive and Third Countries 

With the launch of the proposed Blue Card directive in 2007 the Commission also produced 

an Impact Assessment Study on the possible outcomes of the concerned Directive. The impact 

assessment study covers several aspects on the possible brain drain that can be caused by the 

Directive and also possible solutions. To ensure that the positive effects of the Directive are 

maximized the Commission suggests several measures to be adopted beside the Blue Card 

directive.   

The Commission notes that brain drain is recognized as a potential outcome of emigration of 

HSW, especially in small countries. It is also acknowledged that the brain drain can have a 

devastating effect on a LDC’s development. Nevertheless, the Commission also considers 

positive outcomes of the Blue Card directive for the LDC. The possibility of emigrating can 

create an incentive for more people to invest in education, a reasoning that we recognize from 

the proponents of high skill emigration. The Blue Card directive is also viewed as having a 

positive impact on the high unemployment in the LDC. By offering the unemployed HSW 

suitable jobs in the Union the human capital is put to better use. The Commission however 

considers that it is of utter importance that it is ensured that the number of graduates exceeds 

the need of the LDC to have a positive impact.
72

  

Remittances and circular migration are two possible counter measures to brain drain that are 

covered more extensively in the study. The Commission notes that the Union should adopt 

policies that can maximize the positive effects of remittances sent from the Union. Migrants 

should for example have easier access to financial institutions and the latter should be 

encouraged to lower the costs for sending the remittances. Finally, the Union should promote 

the sending of remittances to development projects to maximize the positive effects.
73

  

Another interesting consideration by the Commission that could lessen the risk of brain drain 

is that the mobility within the Union is supposed to be encouraged in the Directive. 

Facilitation of mobility could lead to Blue Card holders being recruited from other Member 

States when already residing in the Union. As a result, less new HSW from third countries 

will be recruited. In this regard it is however noteworthy that for examples refugees and 

family members of Union citizens already present in the Union cannot apply for the Blue 

Card.  

The Commission further pushed for information campaigns on ethical recruitment and the 

impact of brain drain to employers and HSW, specific data bases with all the applicant data to 

better match labour supply and demand and finally to create measures to promote circular 

migration.
74

  The Commission found that the best way of preventing brain drain would be to 
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create better conditions in the LDC. It therefore suggests further reflection on assisting the 

LDC with creating job opportunities. This would be done through financial support to 

partnerships between professional sectors in the Member States and LDC.
75

 The measures 

suggested in the impact assessment study shows both that the EU is aware of the risk of brain 

drain and also that this risk has to be combated on several levels and with different types of 

measures. It is therefore clear that the Blue Card directive cannot include all these measures 

since several of them demand development projects. Based on the development policies and 

the outlined ideas by the European Union one can however expect that the Blue Card directive 

should include at least some fundamental safeguards against brain drain.  
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5 The Blue Card Directive 

In October 2007 the European Commission presented its first legislative proposal for a 

directive on migration of highly skilled workers. The final version of the Directive 

2009/50/EC was adopted in 2009 with its legal basis in article 63 (3)(a) and (4) of the Rome 

Treaty. The Blue Card Directive is still being implemented in the Member States and will 

enter into force on the 19
th
 June 2011. The Blue Card Directive will be applicable in all 

Member States except the United Kingdom, Ireland and Denmark who have opted out from 

its application. 

  

The objective of the Blue Card directive is to attract HSW from outside the Union in order to 

boost Europe’s labour market and economy. What the Directive offers highly skilled workers, 

is a fast track procedure for obtaining a special combined work and residence permit. Once 

admitted as a Blue Card holder in the European Union you will be entitled to certain mobility 

rights, social rights and a right to family reunification.  

5.1 An Attractive Demand-Driven Scheme  

The need for economic immigration is necessary to keep the high living standard and the 

competitiveness of Europe. The specific demand for HSW has already appeared in the 

Member States. The European Commission has identified the need for HSW in healthcare, 

pharmaceuticals, engineering, information technology and education.
76

 The Blue Card 

Directive therefore has to establish an attractive system for Europe in order to compete with 

other economic powers. The number of foreign HSW in Europe is low as compared to states 

as the USA and Canada. In Europe, HSW only respond to 1,7% of the employed population 

as compared to 3% in the USA and 7 % in Canada.
77

  

 

The Blue Card Directive responds both to the need of enhancing the innovative economy as 

well as it provides a scheme for managing legal migration. It can be viewed as a big step 

towards the objective in the Lisbon Strategy and as one of the EU’s achievements in 

facilitating legal labour immigration.  However, the final version of the Blue Card Directive 

has also been criticized for having been watered down due to the former demand for 

unanimity voting in the Council.
78
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The reasoning behind having a European system is the belief that Europe would be more 

attractive and stronger through cooperation in comparison to a single Member State. It is of 

course also of interest to harmonize the different national immigration policies.
79

 The Blue 

Card System leaves substantial competence to the Member States and is driven by the demand 

in each Member State. In accordance with the Lisbon Treaty and the principle of subsidiarity, 

it is still the Member States that decide their own quota of Blue Card holders. Neither does the 

Directive replaces the national immigration systems but only complements them. The 

Member States can therefore apply more generous rules than what the Directive offers. 

However, it can in that regard be noted that this not necessarily has to be a positive outcome 

for the functioning of the Blue Card Directive but instead could threaten the Blue Card 

scheme. If certain Member States offer more generous national labour immigration schemes it 

can undermine and compete with the Blue Card system.  

5.2 The Blue Card Scheme 

The Blue Card Directive applies to third-country nationals who apply for residence and a 

highly qualified employment, for more than three months, in one of the Member States. A 

highly qualified employment refers to employment of persons who are protected under 

national employment law for the purpose of genuine and effective work. The Directive does 

not cover self-employed persons.
80

  

5.2.1 Admission  

To qualify for a Blue Card the applicant has to provide evidence of having attained a higher 

education on at least three years. As a possible derogation under national law it may suffice 

for the applicant to provide evidence of five years of professional experience on a level of 

higher education.
81

 However, not all third-country nationals with a higher education can apply 

for a Blue Card. The Directive does not cover those who reside in a Member State for 

temporary protection, beneficiaries of international protection or under national law, 

researches residing in a Member State, nor family members of Union citizens that exercise 

their right of free movement. Neither does it apply to long-term residents who now reside in 

another Member States, seasonal and posted workers nor those who entered the Union under 

an international agreement for the purpose of trade and investment.
82

 Interestingly pointed out 

by the Commission in its Impact Assessment Study is this high rate of under-used human 

capital already in the Union. The third-country nationals that already are resident in the Union 

have low employment rates and could be used as a source to meet the demand of highly 

educated workers.
83

  To use highly educated third-country nationals already residing in the 

                                                
79 Gümüs, Y.K., EU Blue Card Scheme: The Right Step in the Right Direction?, European Journal of Migration 

and Law, Vol. 12, 2010, p 437.  
80 Council Directive 2009/50/EC, on the conditions of entry and residence of third-country nationals for the 

purposes of highly qualified employment articles 1-2(b).  
81 Ibid., article 2 (g & h). 
82 Ibid., article 3 (2 a-j). 
83 COM (2007) 637, p 5. 



26 

 

Union before accepting other HSW could be a way to counteract brain drain. It is therefore 

unfortunate that this aspect was not included in the final Directive as refugees and persons 

under international protection are not entitled to apply for a Blue Card or even long-term 

residence status.   

 

The third-country national also has to present a job offer or a work contract on at least one 

year on a Member State to qualify for a Blue Card.
84

 The salary in the job offer or work 

contract has to be at least 1, 5 times the average gross annual salary in the concerned Member 

State.
85

 It is up to each Member State to decide whether the employer or the employee should 

apply for the Blue Card. The employee however has to reside outside the Member State, or 

hold a valid visa or residence permit, until the Blue Card has been admitted.
86

 The competent 

authorities in the Member States shall adopt its decision within 90 days of the application 

being lodged.
87

 When the Blue Card has been issued it should be valid for one to four years. 

The Member States must annually report statistics on Blue Card admissions and renewals, 

starting from June 2013.  

5.2.2 Rights and Benefits as a Blue Card Holder 

The Blue Card holder and its family will be entitled to equal social and economic rights as the 

nationals of the Member State. The equal treatment applies to working conditions, freedom of 

association and affiliation, vocational training, recognition of diplomas, social security as 

regulated under Regulation No 1403/71 and the transfer of its pensions when returning to the 

third country.
88

 The Commission was however aware of that the creation of attractive 

conditions for the HSW in the Union could have a negative effect on the LDC. Less people 

could end up not wanting to return or sending remittances home by making family 

reunification and attainment of long-term residence easier.
89

  

 

Nevertheless, in order to attract more HSW the Directive offers more generous rights to 

family reunification than the Family reunification directive
90

. If the family members would 

not also be allowed to accompany the Blue Card holder it would probably deter the will of the 

HSW to emigrate. The Blue Card holder will therefore be entitled to family reunification 

within six months of the application being lodged. The residence permits of the family 

members shall last as long as the Blue Card is valid.  The Blue Card holder and its family 

members are also entitled to full free movement under the Schengen acquis. Furthermore, the 
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Directive will provide the family members with a quicker legal access to search for 

employment.
91

   

 

The Blue Card holder is benefitted as compared to other third-country nationals in the Union 

in terms of acquiring long-term residence status. The Blue Card holder can cumulate different 

periods in different Member States to reach the requirement of five years of legal and 

continuous residence within the Union. It will therefore be easier to attain long-term resident 

status for the Blue Card holders than other third-country nationals. The Directive provides 

that they only have to reside legally and continuously for two years in the Member State 

where they lodge their application for long-term residence. Within the five years it takes to 

attain long-term status, the Blue Card holder is allowed to be absent from the Union for a 

period up to 12 months or no more than 18 months in total.
92

 After having attained the long-

term residence status, the Blue Card holder will be allowed to be absent from the territory for 

up to 24 months
93

 which is a beneficial derogation from the Long-Term Residence 

Directive.
94

  

 

One of the core principles to make the Blue Card attractive is the possibility of access to 

labour markets in the Union.
95

 After working two years on the initial Blue Card work contract 

the Blue Card holder may be granted equal access to highly qualified employment in the 

Member State. This is however conditional on the principle of community preference. If the 

Blue Card holder wants to change job within the first two years of its legal employment it also 

has to attain prior authorization from relevant authorities in the Member State.
96

   

 

The Directive also provides a possibility for the Blue Card holders to move to another 

Member State as it claims to foster intra-community mobility. After residing 18 months in the 

first Member State the Blue Card holder, with family, can move to another Member State for 

the purpose of highly qualified employment. However, the Blue Card issued in the first 

Member State is not valid for work in the other Member States. The worker therefore has to 

apply for a new Blue Card in the second Member State.
97

   

5.3 Turning Brain Drain into Brain Gain?  

In 2005, 45,59% of the foreign HSW in the EU came from Sub-Saharan Africa, 25,89% came 

from South America, 15,59% from South Asia and 8,54% from Central America and the 
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Caribbean’s.
98

 If the Blue Card directive becomes a success it could definitely pose a risk of 

creating brain drain due to the already high number of HSW from developing countries in the 

Union. The EU institutions were well aware of the potential negative effects on LDC when 

developing the Blue Card directive. The European Parliament for example expressed that the 

Blue Card would worsen the brain drain in Africa and stressed the need of counteractive 

measures.
99

 The proposal for the Blue Card Directive expressed that the goals in the Directive 

are to be achieved without undermining the LDCs’ progress to reaching the Millennium 

Development Goals.
100

  This provision reflects how the Policy coherence for development 

was supposed to have been applied. Unfortunately it was not included in the final version of 

the Directive. The policies and provisions that were included in the Blue Card directive to 

mitigate the possible outcome of brain drain are outlined below. 

5.3.1 Ethical Recruitment 

The Commission had first proposed that Member States were obliged to pursue ethical 

recruitment policies.
101

 The European Parliament also proposed stricter rules on ethical 

recruitment for sectors suffering from shortages but also those sectors expected to suffer from 

human resources shortages.
102

 The Parliament meant that an obligation of ethical recruitment 

should not only exist in the preamble but actually be included in a provision of the 

Directive.
103

 However, it is only the preamble of the final version of the Directive that 

prescribes that Member States should refrain from actively recruiting personnel from 

suffering sectors in LDC.  

 

No common standard on guidelines is set but health care and education are pointed out in the 

Directive’s preamble as key sectors where ethical recruitment policies should be developed.
104

 

The ethical recruitment policies should be applicable to private and public employers in the 

Union as in accordance with the Council and Member State Conclusions from 2007. The 

Council Conclusions reaffirms the development of a set of EU guidelines and a Code of 

Conduct to pursue ethical recruitment of health workers from third countries.
105

 The 

development of the guidelines is further covered under chapter 6.3.  

 

Ethical recruitment is also a ground for refusal of a Blue Card. The Directive does not apply if 

there are international agreements, either by the Union or Member States, with third-countries 
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that protect certain professions in LDC.
106

 No such agreements have been concluded yet.
107

 

Member States can also, under article 8(4) of the Directive, refuse to issue Blue Cards in 

accordance with national ethical recruitment policies to prevent brain drain of HSW in 

developing countries. 

5.3.2 Circular Migration  

In addition to developing ethical recruitment policies the Blue Card directive aims to develop 

supporting mechanisms, guidelines and tools to facilitate circular migration. Further measures 

that will maximize the positive effects and minimize the negative impacts on the LDC should 

also be adopted.  As described previously, under chapter 5.2.2, the Blue Card holders will be 

allowed to be absent from the Union up to 18 months in total or 12 consecutive months and 

still be able to attain long-term residence status. The Blue Card holder will have more 

generous rights on absence, 24 consecutive months, from the Union even after the long-term 

residence status has been attained.  These rights have been entitled to the Blue Card holders to 

foster and encourage the mobility between the Union and the countries of origin.
108

  

5.3.3 The Reporting Requirement 

The Member States should annually report to the Commission on volumes of admitted Blue 

Card holders and the implementation of the Directive. In that way the Commission has a 

possibility to discover possible negative effects on the LDC, such as the impact on certain 

professions in certain third-countries.
109

 In accordance with article 20 of the Directive, the 

Member States, that refuse Blue Cards on the basis of national ethical recruitment policies, 

have a further obligation to inform the Commission and the other Member States about the 

concerned states and sectors.
110

  

5.4 Reactions on the Blue Card scheme 

The Blue Card scheme has been the subject of much controversy from both within the Union 

and from the LDC. As expressed by Steve Peers it is quite contradictory to adopt an EU 

directive that encourages people to leave a country while EU at the same time is assisting the 

country through its development policies.
111

 If it turns out that the Directive will attract a high 

rate of HSW there is a clear risk of worsening the brain drain in the LDC.  
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There seems to be agreement in the writings that the Blue Card directive is not considered to 

address this risk sufficiently. The Blue Card scheme has even been referred to as a way of 

luring HSW to Europe without fully accounting for the negative impacts on the developing 

countries.
 112

 Peers criticize the Commission’s impact assessment study where it states that the 

Blue Card directive would not increase the total amount of HSW but only their choice of 

destination. Peers compares this argument with that of defenders of tobacco advertising.
113

  

What the author would consider as positive with the Blue Card scheme is that it could be a 

response to the high unemployment of HSW in LDC. The EU would in those cases not take 

the most essential workers from the LDC, but only the unemployed HSW.
114

  

 

Even if the Blue Card directive may not offer sufficient protection from brain drain in the 

LDC, Peers notes that brain drain is something that has to be combated at a universal level. In 

order to prevent brain drain it is not sufficient that only the EU Member States apply ethical 

recruitment policies if the other big economies of the world do not.
115

 The author Purdey 

Devisscher also regrets the specific initiatives, instead of a common approach, on ethical 

recruitment guidelines but mean that this is due to the lack of political will from the Member 

States.
116

 Nevertheless, Peers points to that if the Member States do apply the provisions in 

the Directive that are there to prevent brain drain the issue will at least not appear in the 

nearest future.
117

 

 

Economic studies by D’Artis Kancs and Pavel Ciaian on how the Blue Card scheme and 

emigration of HSW could affect the innovative capital of LDC show a quite negative result. 

As innovative capital and knowledge capital are essential for a country’s economic growth 

and development it is considered evident that the LDC will be negatively affected if the HSW 

leave.
118

 The Blue Card Scheme is feared to harm the innovative capital of LDC more than 

other forms of organized labour migration as it only targets a specific group, namely the 

highly skilled.
119

  

 

The low cost fast-track procedure and improved access to skilled jobs in the EU can lead to 

many more HSW emigrating. This is due to the fact that workers are more likely to migrate if 

the expected benefit will outweigh the costs of the actual migration.
120

 The knowledge capital 
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in the LDC is also deemed as being threatened by the Blue Card Scheme as fewer skilled 

workers will be available. The Blue Card Scheme is also deemed to reduce the numbers of 

taxpayers and this is particularly sensitive in terms of HSW as they are higher contributors 

than unskilled workers. What is considered by the authors as positive with the Blue Card 

Scheme is that it could help to facilitate knowledge flows between the EU and LDC.
121

  

 

Yasin Kerem Gümüs who pursued a legal study on the Blue Card Directive means that a 

system like the Blue Card scheme must take into consideration other countries’ investments in 

education. If not, the LDC are threatened as they invest a lot of resources in educating their 

own citizens just to see them leave for the EU. Gümüs also considers that the Blue Card 

scheme will increase the brain drain in the LDC since the good conditions in the Union will 

attract more migrants to Europe.  

 

Gümüs regrets that the EU has acknowledged that the Blue Card directive poses a risk of 

creating brain drain but that the Directive fails to address this issue sufficiently.
122

 The author 

means that the Blue Card scheme is lacking measures on cooperation with third-countries to 

ascertain that it does not undermine the LDC investments in education and their measures to 

keep the HSW. It is further recommended that the Blue Card Directive should have included 

mechanisms to agree on a limit of Blue Card admissions per country and that third-countries 

were to be allowed to opt out from the system. The underlying idea that seems to be lacking in 

the Directive is that the EU should not decide on what it considers is best for third countries 

but that there should be negotiations between all the concerned parties before passing 

legislation like this.
123

 It is however found as positive by Gürüm that EU will adopt further 

measures on circular migration. 
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6 Other Measures to Combat Brain Drain 

The Commission’s Impact Assessment from 2007 requests several supporting measures to the 

Blue Card directive to be able to effectively mitigate brain drain. The Blue Card directive 

itself also refers to measures and tools to be developed in circular migration and ethical 

recruitment. This makes it essential to analyze what these measures are and what kind of 

protection against brain drain that they offer. When looking into the development of these 

measures one can easily identify what focus the European Union has chosen, whereof some of 

the orientations will be outlined below. Some measures to mitigate brain drain have already 

been adopted and others are to be adopted under the framework of the Global Approach to 

Migration. 

6.1 Circular Migration 

The Commission has defined circular migration as “a form of migration that is managed in a 

way allowing some degree of legal mobility back and forth between two countries.”
124

 

Noteworthy is though that the Commission’s view of circular migration has been described as 

“…one of the Commission’s favorite concepts to make their selective migration policies more 

development friendly.”
125

  

 

The Commission is not the only EU institution that speaks in favor of circular migration. The 

Council considers circular migration as an essential part of the development of EU’s legal 

migration policies.
126

 The European Parliament too has expressed that brain circulation is a 

good measure to refrain from aggravating brain drain in developing countries as a result of 

EU’s legislation and policies.
127

  

 

The EU is working with circular migration on many different levels. As a basis, the legislative 

framework for circular migration should be the directives for admissions of third country 

nationals, such as the Blue Card Directive.
128

 It is thereafter acknowledged that the migrants 

have to want to return home which is why the EU needs to create incentives for them to do so. 

After having worked in the Union it is for example important that the pension is transferred, 

as in the Blue Card directive. A guarantee that the migrants can easily return to the Union for 

visits or work will also make circular migration more likely.
129

 The Commission means that 

there are two forms of circular migration that should be enhanced. One form should be a 
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privileged mobility right for former migrants to re-enter the EU for the purpose of temporary 

employment. The other form of circular migration is for those third country nationals who are 

settled in the Union. They should have a possibility to return to their country of origin for the 

purpose of some professional activity without losing their status in the Union.
130

 For HSW 

who come to work in the Union it is also of utter importance that their new qualifications will 

be recognized when returning to their home countries.  

 

What the EU seems to want to achieve is not to cut off the relations between the migrant and 

the Union but to encourage continuous relations and network building between the migrant 

and former colleagues in the Union.
131

 By 2012, the Commission is requested to present 

proposals in the area of facilitating circular migration and involving diaspora in development 

projects in their countries of origin. A special study on circular mobility is also underway and 

is too expected before 2012.
132

 

Mobility Partnerships 

The Council has since Tampere seen partnerships with the migrants’ countries of origin as an 

essential part of its immigration policy. Mobility partnerships, adopted under the Global 

Approach to Migration, are a form of cooperation between the Union and third countries in 

migration matters. Mobility Partnerships are joint declarations between the European Union, 

voluntary Member States and third countries that aim to facilitate legal movement between 

the parties. They serve as a response on how to include legal migration in the EU’s external 

policies with the objective to attain win-win situations between the Union and third countries. 

The facilitation of circular migration is an important part of mobility partnerships as it will 

help the Union overcome its labour needs while it mitigates brain drain in the third country.
133

  

 

The mobility partnerships between the EU and third-countries are one of the first initiatives 

that really could foster circular migration. If these partnerships live up to their goals they can 

have a significant impact on easing the circular migration between the Union and the specific 

third country.
134

 The third country can also request to include measures to mitigate brain drain 

and issues on how to create incentives for the migrants to return.
135
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Mobility Partnerships are also very flexible as they can include many different aspects of 

migration such as illegal immigration, legal migration and development.
136

 The Mobility 

Partnerships between EU and third countries can also have an important role in facilitating the 

legal transfer of remittances.
137

 Therefore the Mobility Partnerships can help to pursue the 

development goals in the developing countries. 

 

The drawback of Mobility Partnerships is that they fall within the remit of soft law as they are 

not enforceable or legally binding on the Member States.
138

 The Commission has even 

explained mobility partnerships as having a “…complex legal nature as they fall within both 

the Union competence and Member States.”
139

 The partnerships are based and tailored after 

the relationship the EU has and want to develop with the specific third country and includes 

commitments from the Union and the third country. What therefore speaks in favor of these 

types of policy tools is that they are based on cooperation in areas of common interest. 

However, they can at the same time be critisised as they will benefit some nationalities more 

as the Union chooses what third country it wants to pursue relations with.
140

 As of today there 

are today only Mobility Partnerships with Moldova, Cape Verde, and Georgia. 

 

To be clarified is that Mobility Partnerships are not international agreements as in comparison 

with for example readmission agreements that concerns irregular immigration. As noted by 

Sergio Carrera and Raül Hernández i Sagrera, there are no judicial objections why the EU 

could not conclude international agreements with third countries also in the area of legal 

labour immigration. If the Mobility Partnerships were concluded as international agreements 

they would have additional strength and effectiveness. However, it is clear that the reasons for 

these types of partnerships being soft law are the area’s shared competence and sensitivity of 

labour immigration.
141

 In the end, Mobility Partnerships appear as good tools to enforce 

circular migration but their great weakness lies in not being legally binding nor having a 

common approach.  

6.2 Ethical Recruitment 

The Commission was early in pointing out that the immigration of HSW could lead to brain 

drain in the third countries. A counter measure to causing brain drain can be to adopt and 

abide by certain ethical recruitment guidelines to protect certain sectors in developing 

countries. Already in 2002 the Commission wanted to explore a possible Code of Conduct 

concerning recruitment of health care workers. The health care workers have been specifically 
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targeted in the Blue Card directive instead of yet developing a common approach. The EU has 

recognized the severity of the lack of health workers in developing countries as it can have a 

devastating effect on a country’s development and population. The Commission expressed 

that “EU engagement with countries most affected by the human resource crisis will be based 

on principles of solidarity, recognizing that addressing the human resource crisis is a shared 

responsibility.”
142

  

 

In 2006, as part of its programme to tackle the shortage of health workers in LDC, the 

Commission convened a High Level Group that is developing guidelines for ethical 

recruitment from third countries.
143

 A European Code of Conduct would regulate and prevent 

active recruitment from LDC that suffer from a shortage of health workers. When the 

Commission evaluated the implementation of the programme in 2008 it was considered as 

unsatisfactory and the guidelines have not yet been adopted.
144

  

 

In 2009 the Council again reiterated the importance of combating brain drain in third-

countries by applying ethical recruitment guidelines.
145

 Health care and education are not 

specifically mentioned so the Council may have taken a more general approach. However, it 

is left unsaid what the legal status of these guidelines will have. Probably, as they are referred 

to as guidelines in the Blue Card directive, they will not be legally binding but have a soft 

guiding status. It is also important to consider how ethical recruitment guidelines will be 

effective unless a whole sector becomes signatories, including the private companies. On 

these grounds, one may therefore raise the question on how a Code of Conduct or ethical 

recruitment guidelines will be effective, enforced and monitored.  

6.3 Remittances  

While developing migration and development policies the EU was quick to recognize the 

importance of remittances for the LDC’s development. The Commission in 2002 already 

expressed that destination countries have a role to play in the transfer of remittances, even 

though it is private money. According to the Commission, the destination countries should 

facilitate safe, legal and cheap ways to transfer remittances to the countries of origin.  

On this basis, the European Union also has an important role to play in remittances transfer as 

the total outflow of remittances from the Union to third countries amounted to € 19,1 billion 

                                                
142 COM (2005) 642 final. EU Strategy for Action on the crisis in human resources for health in developing 

countries, p 8.  
143COM (2006) 870 final. Communication from the Commission to the European  

Parliament and the Council, A European Programme for Action to tackle the critical shortage of health workers 

in developing countries (2007–2013), p 8.  
144 SEC (2008) 2476. Commission Staff Working Document. A European Programme for Action to tackle the 

critical shortage of health workers in developing countries (2007–2013) – Progress Report on Implementation, p 

18. 
145 Council of the European Union, Council Conclusions on  Migration for Development , 2979th JUSTICE and 

HOME AFFAIRS Council meeting, 30 November 2009, p 2.  



36 

 

in 2006.  The Union and the Member States should therefore ensure that migrants in a safe, 

legal and not to costly way can send remittances home.
146

  

 

These ideas were further developed by the Commission a couple of years later with more 

concrete orientations. The Commission found two different areas or actions with the first one 

being to make the transfer of remittances cheaper, safer and faster. This area was considered 

as goals met in a short term perspectives. By improving and collecting data on remittances the 

knowledge would increase on how the remittances are used, help policy makers take more 

appropriate decisions and function as a wake-up call for the financial industry. The 

Commission also stressed the importance of the recently adopted Directive 2007/64/EC on 

payment services that would increase transparency, create more competition, improve market 

access and help to ensure that they are put to development projects
147

 
148

  

 

The second area for action was identified as enhancing the impact of remittances on the 

LDC’s development. This is a long-term goal as it concerns people’s private money which 

needs to be respected. The Commission however stressed that it wants to create more 

opportunities for the migrants who want to invest in development projects in their country of 

origin. Ways to create incentives for investment would be to help to improve the business 

climate and good governance in the LDC. Even if these measures should be pursued by the 

LDC themselves the Commission means that donations can play an important role as 

assistance.
149

 According to the Stockholm Programme, the Commission is expected to, by 

2012, present how the Union can ensure more secure, efficient and low-cost remittance 

transfer. The Commission also has to evaluate a possible common EU portal for remittances. 
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7 Analysis 

I firstly find it essential to conclude that there actually is a connection between the Directive 

2009/50/EC and the debate of brain drain. Brain drain is caused by highly skilled workers 

leaving their country of origin. The reasons for emigrating may vary but educated people are 

more likely to leave their country of origin than those who are non-educated. The reasons for 

talented workers to leave their home can be divided into push and pull factors. Push factors, if 

living in a developing country, can be identified as political instability, bad working 

conditions, low wages and unemployment. The pull factors on the other hand can be found to 

be an actual employment, higher wages, better living standard and career advancement. The 

combination of push and pull factors create incentives for the HSW to move to a more 

developed state. What the Blue Card scheme does in this regard is that it gathers and offers all 

the pull factors through a single European scheme, and facilitates a fast-track admission 

procedure for these qualified migrants. The Blue Card scheme provides a homogenous 

framework with the same rules on admission applicable in all Member States.  By having the 

same rules and procedures across Europe, more workers are expected to find Europe more 

attractive and more easily accessible. As the Blue Card directive does not target migrant 

workers in general, but highly skilled workers in particular, it directly poses a risk of causing 

brain drain if the migrants come from developing countries with lacking human resources. 

Why brain drain is such a debated issue is due to its detrimental effects on developing 

countries. The investment in education can be considered as lost as the graduates do not stay 

in their home country and due to their emigration the state also ends up losing important tax 

revenues. When an already struggling state loses its educated workers it will negatively affect 

the social, economic and cultural development of that state.  

7.1 The Directive’s Inherent Contradictions 

Why the Blue Card directive poses such a risk of increasing brain drain is the increased need 

of HSW in the Union. The European Union is competing with, and falling behind, other big 

world economies in the race for talents. The EU therefore has to make Europe a more 

attractive choice for the talented third-country nationals by extending and increasing the pull 

factors. The extended pull factors refer to the offered benefits and integration measures 

included in the Directive to make more HSW chose EU as a preferred destination. The more 

measures there are to attract highly skilled workers; the more workers are likely to emigrate, 

leading to a significant risk of brain drain. In this respect one can add that other third-country 

nationals coming to the Union are so far not granted as many rights and benefits as the Blue 

Card holders. This reaffirms that highly skilled workers is a privileged and wanted migrant 

group in Europe. 

 

The Directive must nevertheless be seen as an achievement in the development of the EU’s 

common immigration policy. The whole development of EU’s economic migration law is 

based on the costs or benefits perceived as a result from the immigration. This is also very 

true concerning the adoption of the Blue Card directive. Before realizing the upcoming 
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changes in Europe the Member States were very reluctant to give up any sovereignty in this 

area. The Member States could agree on the Blue Card directive since it is easy to agree on 

the benefits of this specific beneficial group of migrants.  

 

The Member States need to counteract the negative demographic and economic changes in 

Europe to keep the standard of their economy, growth and welfare systems. The economic 

forces behind the development of a common immigration policy are therefore in many ways 

quite obvious. Economic migration is definitely a part of the solution to the problems but it is 

also a measure to fulfill the goals in the Lisbon strategy to become the most competitive 

knowledge-based economy in the world. The immigration of the highly qualified workers is 

in this aspect extremely important as HSW are needed to boost the innovative economy.  

 

That the Blue Card directive however poses a risk of aggravating brain drain in third-

countries is not something new or unexpected. The EU institutions have all acknowledged this 

fact. It is for example clear that most immigrated HSW in Europe already come from poor 

regions which just reaffirms the increased brain drain risk in these regions as a result of the 

Directive. Even though, knowing that the adoption of the Blue Card directive could aggravate 

brain drain the EU still adopted the piece of legislation.  

 

The EU means that one of the objectives with the Directive is to create a situation where the 

benefits will be maximized and the disadvantages will be minimized of high skill emigration 

for third countries. This very positive attitude, despite the acknowledged risks, can again be 

explained by the strong economic forces and need behind the Directive. The European Union 

expresses already in 2001 that its economic migration policies had to benefit both the country 

of origin and that of destination. This was due to that they were already then well aware of the 

possible negative impacts on third countries as a result of economic migration. The Union 

therefore promoted win-win situations and responsibility towards the third-countries when 

developing EU legislation and policies. The policies should always comply with EU:s 

development policies and third countries would be compensated if negative situations would 

arise from EU’s new migration polices. When reading these policy statements one gets the 

impression that the EU is compelled to only adopt responsible legislation, in terms of trying to 

refrain from creating, or worsening, brain drain. This commitment can again be found in the 

Union’s policy coherence for development where the Union commits to integrating 

development policies in other areas, such as in migration. This in turn means that the EU has 

to ensure that the Blue Card directive is coherent with the development policies and that this 

type of migration is positive, or at least not negative, for the development in third countries.  

 

The policy coherence for development is a very important part of EU policies as it is helps to 

avoid creating policy contradictions in EU legislation. The Blue Card directive is one of those 

pieces of legislation that incorporates different policy considerations, and will affect third-

countries. This makes it even more essential that the Directive complies with the development 

policies. The Commission has even acknowledged that brain drain is one of the major 

contradictions in migration matters and that it is something that should be limited.  On the 
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basis of these commitments made by the Union I consider that the EU has a responsibility to 

ensure that the Blue Card directive has a sufficient legislative protection in order to mitigate 

brain drain in third countries. Otherwise the Directive cannot be considered to be in 

compliance with the Union’s development policies as brain drain will negatively affect third 

countries development goals. 

 

Also, through the years and with the development of the Global Approach to migration, the 

European Union has linked legal migration with both development polices and their external 

policies. The objective of including third states in its migration policy is clear and the Union 

means that its migration legislation should be encouraged and organized without creating 

brain drain.  The Global Approach, which importance is reaffirmed in the Stockholm 

programme, stresses the European commitment of a migration policy based on solidarity and 

responsibility. The Union means that it still will show responsibility towards third-countries 

and compensate for the negative situations that can arise from the Blue Card directive. The 

Commission is also obliged to ensure that the Union’s development policy is taken into 

consideration when developing a new legislative framework. The first proposal for the Blue 

Card directive even showed the Commission’s commitment to not contradict the Union’s 

development policy. The will to create policy coherence between migration and development 

is well reflected in that first proposal where it is stated that the LDC’s commitment to achieve 

the Millennium Development Goals should not be undermined by the Directive. 

Unfortunately this commitment was not included in the final Directive. Otherwise, the 

Directive would have been clearer on that there is a responsibility of the Member States 

towards third-states in terms of minimizing negative effects as a result of the Directive. It is 

also unfortunate that the provision was removed as it clearly reflected the Blue Card 

directive’s relation with the Union’s policy coherence for development.  

 

The EU’s Blue Card directive is in many ways a balancing act between the Union’s economic 

needs and that of respecting the developing needs of poor third-countries. The strong 

economic forces make the Union to pursue the Directive even though it is acknowledged that 

it most likely will have a negative effect on third-countries in terms of brain drain. I therefore 

mean that the Blue Card directive from the beginning is based on contradictions. The Union 

wants to boost its economy by laying out an attractive labour immigration scheme. At the 

same time the Union’s development policy demands a responsible immigration policy that 

makes migration a positive factor for developing states. Brain drain cannot be considered as a 

positive outcome which is why I would consider that the Blue Card scheme should comprise 

of a more ambitious legal framework to combat negative impacts on third-countries. To be 

able to assess how the Blue Card directive really manages to balance the Union’s needs with 

the development in third countries, I will now assess the safeguards in the Directive. 
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7.2 The safeguards in the final version of the Blue Card directive  

When analyzing all the material at hand it is obvious that the EU so far has chosen to place 

most emphasis on feedback effects, such as circular migration, in order to mitigate brain 

drain. There is less emphasis on policies to actually refrain from recruiting HSW from 

suffering sectors in developing countries. In this respect one can also note the choice not to let 

those third-country nationals that are already residing in the Union to apply for Blue Cards.  If 

highly educated workers already residing in the Union could apply for the Blue Card, the 

Directive would not pose the same risk of aggravating the human resources in the developing 

countries. The Member States would in that scenario, as the Commission also noted, use their 

available human resources in a better way, before turning to other countries for their labour 

force.  

 

When dealing with rights and benefits provided by the Directive it is of course important to 

acknowledge that there are three parties involved; the country of origin, the country of 

destination and thirdly the private individual. For the worker it is of course great that her 

rights and benefits are increased and I also consider that it is a great progress of the Union to 

extend the rights of third-country nationals. Important to consider is however that these 

extended benefits apply only to the Blue Card holders with families, and not generally, as this 

is a specifically targeted group by the Union. The rights and benefits are not critisised as such 

but when assessing them from the brain drain perspective, the extended rights, benefits and 

integration will probably negatively affect the amount of human resources in the country of 

origin.  

 

However, it is important to consider that not any qualified third-country national can apply for 

the Blue Card. The highly qualified third-country nationals who are entitled to apply for the 

Blue Card still have to fulfill conditions and present a job offer or a work contract with a 1,5 

times the average gross annual salary. The demand on minimum salary is indeed a safeguard 

from brain waste and provides a good safety for the worker from being exploited. The 90 days 

application procedure is another beneficial part of the Directive. A fast-track procedure will 

make both employer and future employee more eager to employ the new Blue Card scheme 

and it would therefore contribute to the scheme’s success.  

7.2.1 Ethical recruitment – Recruitment versus Retention 

As mentioned above, ethical recruitment guidelines are important as they actually can 

counteract causing more brain drain in the most suffering sectors in a country. The Blue Card 

directive would provide a stronger protection if there was a clear prohibition for Member 

States to recruit workers from third-countries that suffer from a lack of human resources in a 

certain sector. A strong protection and this type of obligation was also requested from both 

the Commission and the European Parliament but failed to be included in the end. The final 

version of the Directive does not entail an obligation to pursue ethical recruitment. It is only 

the preamble that provides that Member States should refrain from active recruitment in 
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suffering sectors. The omission to include an obligation, or even moving the point on 

refraining from active recruitment from the preamble to the actual provisions in the Directive, 

makes the judicial protection to prevent brain drain lack force. 

 

The preamble refers to the development of ethical recruitment policies, outside of the 

Directive, in health care and also in the education sector. While avoiding to include a general 

approach, the Directive however targets a very important specific group, the health care 

workers. Why the Directive does not have a general approach is possibly due to the lack of 

will with the Member States. As noted above, both the Commission and the European 

Parliament were in favor of stronger regulations. Even while regretting a general approach to 

ethical recruitment one can still however note that it is positive that there is certain emphasis 

placed on this specific group. The repercussions of lacking health care workers in a 

developing state, that does not have the means to attract foreign workers either, can be 

detrimental to the situation of that state.  

 

The Council and the Commission were early in acknowledging the need of ethical recruitment 

guidelines for health care workers and already in 2006 convened a High Level Group for this 

purpose. The stated goal of this code of conduct, or policies, is to regulate and prevent active 

recruitment from this sector in affected LDC. Unfortunately the ethical recruitment principles 

have not yet been concluded or adopted by the High Level Group which makes it difficult to 

assess their status. The wordings (code of conduct, guidelines, principles) implies a status of 

soft law which immediately raises the question of enforcement and effectiveness. One must 

assess the effectiveness in terms of how the guidelines will be complied with through 

implementation and monitoring. Sanctions will most probably not be applied due to the soft 

law status, which only makes the aspect of monitoring even more important. When the 

guidelines are adopted, and if they include a system for monitoring and implementation, they 

have the potential of preventing brain drain. For now, we are left with the Directive’s 

preamble that refers to ethical recruitment guidelines that are not yet adopted nor have a clear 

legal status. The legislative protection is in this area therefore weak and uncertain. 

 

Ethical recruitment policies can of course be an effective tool if Member States comply with 

them. Besides the development of the guidelines the Directive includes ethical recruitment as 

a ground for refusal for Blue Card applicants. Member States can, under article 8 (4) of the 

Directive, refuse Blue Card applicants on the basis on national legislation that aims to prevent 

brain drain in developing countries. Article 3 (3) of the Blue Card directive provides this type 

of refusal if there is an international agreement with a third-country that entails recruitment 

provisions. As informed by the Commission, there have been no such international 

agreements concluded yet. I pose the question whether there is political will with the Member 

States to conclude legally binding international agreements on ethical recruitment. As 

described above, the Member States did not even seem to want to include the proposed 

obligation of ethical recruitment guidelines in the final Directive. To me, that reflects a lack of 

political will today. Possibly it will change with time when one can assess the real 

implications of the Directive. 
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Instead of signing up for international agreements the Member States could for example sign 

up to the mobility partnerships. As covered earlier in the thesis, mobility partnerships are not 

international agreements but only soft law in the shape of declarations. However, mobility 

partnerships can very well include certain ethical recruitment policies agreed on by a third-

country and the Union and Member States. As mobility partnership only is soft law they 

would gain a lot of strength if they also could be applied as a ground for refusal in the Blue 

Card directive. The Union also seems to want to further the use of mobility partnerships as a 

tool in handling legal migration and mitigate brain drain. It is therefore unfortunate that 

mobility partnerships and international agreements, that both can cover ethical recruitment 

guidelines, will have different status. Mobility partnerships are nevertheless a good tool that 

can make Member States commit further to combating negative effects of migration in third 

countries. 

 

I find that the inclusions of provisions on refusing Blue Cards on the basis of ethical 

recruitment policies are very positive at first glance. It is however unfortunate that the 

effectiveness of these provisions in the Directive are dependent on the adoption of further 

measures by the Member States. There are no international agreements concluded so far and it 

is also not certain how many Member States there are that actually pursue policies like this on 

their own.  

 

The importance of ethical recruitment policies being applied globally to effectively combat 

brain drain has been stressed by both authors and the EU. Brain drain is a global problem and 

if a migrant from an affected LDC is refused a Blue Card he might just chose another 

destination country which will end up causing brain drain anyway. Nevertheless, that reason 

is simply not good enough to avoid adopt ethical recruitment guidelines in the first place. As 

the EU development policy states, the main responsibility lies with the LDC themselves but 

the EU Member States still have to show responsibility and solidarity towards these countries 

when adopting legislation and policies. That the European Union adopts a code of conduct 

does not necessarily mean that other countries follow and do the same. However, it may be a 

positive influence for others which is why the importance of an European code of conduct 

should not be underestimated at a global level either. 

 

In the end, the Blue Card directive’s provisions on ethical recruitment are quite vague as it is 

hard to conclude their actual strength and effectiveness. All provisions on ethical recruitment 

refer to other measures outside the Directives. Those other measures are not adopted yet nor 

can their legislative strength or actual use be certain. In terms of recruitment it is also 

unfortunate that those qualified third-country nationals already residing in the Union cannot 

apply for the Blue Card. If they were qualified applicants, the Union would make better use of 

the already present labor force and may not need to recruit from outside of the Union.  I 

therefore consider that the Directive’s provisions on recruitment and ethical recruitment in 

particular, to be insufficiently strong to prevent brain drain.  
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7.2.2 Circular migration – Integration versus Return 

Circular migration is a so called feedback effect of economic migration that aims to 

counteract brain drain in the country of origin. Circular migration is praised as a measure that 

can create a win-win situation for both the country of destination and that of origin. The 

country of destination will receive their highly qualified workers to boost their economy and 

the country of origin will not lose their workers for good, but instead gain from their new 

knowledge when they return. The EU institutions seem to agree on the benefits of circular 

migration and that it is the right path to choose in the development of their migration policy.  

 

The Commission defines circular migration as a form of legal mobility between two 

countries. For circular migration to be effective there has to be a will of the emigrants to 

return to their countries of origin. The Union means that incentives therefore have to be 

created for them to want to go back. The Blue Card directive, for example, provides the very 

important provision of pensions transfer to the third-country if the HSW returns. The 

Directive also favors mobility of the HSW within the Union which from a brain drain-

perspective can be considered as good as it could lead to less new HSW being recruited from 

abroad. However, one can wonder why the Directive is to be considered to enhance mobility 

within the Union as a Blue Card holder has to go through exactly the same procedure again if 

she wishes to work in another Member State.  

 

A further incentive to increase circular migration is to ensure that the worker does not lose its 

status in the Union if she goes back home for a period to work or study. The Blue Card 

directive in this regard provides a right to be absent from the Union for a period up to 18 

months in total or 12 consecutive months, without that absence interfering in the 5 years 

requirement to attain long-term residence status. It is good that the HSW have the possibility 

of returning to their home countries for a whole year without feeling threatened to lose their 

status in the Union. However, simultaneously the Directive provides the HSW with more 

beneficial rules on acquisition of long-term residence status which creates incentives for them 

to stay in the Union. Blue Card holders, in comparison to other third-country nationals can, 

not only be absent from the Union longer but also, cumulate periods in different Member 

States to more easily attain the long-term residence status. This encourages mobility within 

the Union and could make the Blue Card scheme more attractive. I however find it quite 

contradictory to foster circulation migration and at the same time enhance the possibility of 

Blue Card holders and their families to stay permanently in the Union. That furthers the 

question if 12 months actually is sufficient to foster circular migration and gives the country 

of origin the chance to really benefit from the worker’s new knowledge.  

 

A Blue Card holder that has attained the long-term residence status after five years can then 

be absent from the Union for up to 24 consecutive months, as in comparison to other LTR-

holders. One can therefore certainly note that this provision fosters circular migration as there 

is a risk of brain drain when HSW decide to stay in the Union. The period of 24 months also 
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provides a more sufficient period for the country of origin to benefit from the worker’s new 

knowledge and contacts.  

 

The Directive provides some rules on circular migration and there seems to be several 

measures and tools under development outside the Directive. The expected Commission 

communication will also give further guidance on how circular migration will be fostered. 

Therefore I do recognize that there is a clear commitment from the Union to apply circular 

migration as the way forward in balancing development policy and economic needs. It is 

encouraging that the provision on transfer of pensions was included and that circular 

migration is dealt with to a certain extent in the Blue Card directive.  What I although end up 

coming back to is the contradictions in the Directive.  The EU wants to enhance circular 

migration in the Directive while at the same time providing rights and benefits for the Blue 

Card holders that makes it easier for them to stay permanently in the Union. A minimum 

salary threshold, family reunification, equal social benefits with the Member State nationals 

and making it easier for family members to work will lead to more HSW want to move to the 

EU and they will also integrate faster. When integrating both the Blue Card holder and its 

family in the EU it is less likely that they will want to return or even send remittances to their 

country of origin, something also acknowledged by the Commission. This means that the risk 

of brain drain in the country of origin would increase which in turn would demands strong 

countermeasures to minimize the negative effects on third-countries. As this risk has already 

been identified by the Commission it is unfortunate that it was not dealt with more sufficiently 

in the Directive.  

 

The contradictions concerning circular migration in the Directive reflects how difficult it is to 

balance the economic needs of the Union with the needs of the third-states. The Union should 

pursue legislation that is in coherence with its development policy but in the end I believe that 

the political will is stronger to pursue economic interests. What we therefore end up with is a 

Directive that should aim to foster circular migration but is both creating incentives to leave 

and to stay. 

7.2.3 The requirement of reporting 

Through annual reporting on the implementation of the Directive in the Member States the 

Commission is planning to discover the negative effects, as brain drain, of the Blue Card 

scheme. The requirement of annual reporting and statistics of admitted and renewed Blue 

Card holders can provide the Commission with good information on how the Directive 

actually affects job sectors and LDC. The Member States that have national recruitment 

policies have a further reporting obligation on the concerned states and sectors. This is 

positive in the sense of creating awareness and that it maybe even can create incentives for 

other Member States to introduce similar policies. Even the Commission may identify a need 

to conclude an international agreement on basis of this information. The reporting 

requirement in the Blue Card directive can therefore be considered as something necessary 

and positive in combating brain drain.  
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Conclusively it is clear that the EU has taken the risk of brain drain into consideration when 

developing the Blue Card directive. The goals, principles and policies are considered and in 

place, but the actual legal safeguards to prevent, or even mitigate, brain drain are insufficient. 

There are many lose ends as the Directive refers to other measures to be adopted together with 

several contradictory provisions. The most positive measure in the Directive, as it is also the 

clearest, is the reporting requirement that could help to identify brain drain in certain sectors 

and third countries. There are however no provisions on how the Union should respond if or 

when they discover brain drain in third countries as a result of the Directive.  

7.3 Soft law and Other Measures to mitigate Brain Drain 

The Blue Card directive on its own does not contain a sufficient legislative protection to 

mitigate brain drain. Many aspects on how to deal with brain drain are also dealt with through 

soft law and polices. The European Union has openly expressed the risk of brain drain and the 

need of countermeasures to not negatively affect third countries. Many aspects of EU’s view 

on how to mitigate brain drain are however not included in the actual Directive but are 

supposed to be covered through the adoption of other tools and measures. It is regrettable that 

the Blue Card directive as such does not include a more comprehensive protection. Both the 

Directive and the Impact Assessment Study however stress that other measures are to be 

adopted for the purpose of mitigating brain drain. While it is of great importance that the EU 

is adopting policies to mitigate brain drain outside the Directive it is important to note that 

these policies so far are mostly outlined principles and goals.  

 

When the Blue Card directive was adopted the unanimity voting requirement in the Council 

was still in force. I consider that this type of voting did lead to the Directive being watered 

down. Just as expressed in the literature, legislation on migration ends up having low common 

denominators due to lack of political will with the Member States. The Member States have 

mostly been able to agree on principles and goals but not on the actual measures. I find that 

the Blue Card directive in many ways correspond to this picture. What the Member States did 

manage to agree on are admission and rights of the Blue Card holders to attract more workers. 

The issue of combating brain drain as a result of this has however gained less weight in the 

Directive. Instead, there are several goals and principles included in the Directive, such as that 

the Member States should refrain from unethical recruitment and that there is a will to foster 

circular migration. While the Blue Card directive includes and is partly based on these ideas 

and principles there is, as we have seen, a lack of effective measures on how to pursue these 

goals in the Directive.  

 

The Lisbon treaty introduced many changes in terms of competence in legal migration. 

Hopefully, with the ordinary legislative procedure and shared competence, we will see more 

comprehensive economic migration legislation in the future. The Commission may also more 

easily enforce the Union’s policy coherence for development in the future migration law. The 

Policy coherence for development and the Global Approach to migration are also policy 
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documents with principles and goals to be followed by the Union. Unfortunately, these types 

of policies only seem to bind the Union to a certain level where there is a stronger need of the 

Member States that overrides the development concerns of third states.  

 

The measures and tools that are planned or adopted outside of the Directive, but still with the 

aim of combating brain drain, also have an unclear legal status. The material at hand is almost 

all soft law and policy documents with goals and principles. The tool that I found most 

interesting and effective with potential is the Mobility Partnerships. These partnerships could 

really foster circular migration, ethical recruitment and the transfer of remittances between the 

signatory Member States and the specific third-country. The main drawback of the mobility 

partnerships is that they are not legally binding but only political declarations. They cannot be 

legally enforced in the Member States and they will only be concluded with those third states 

that are of special interest to the Union. What however can make them successful is that they 

are based on cooperation in areas of common interest. If the Mobility Partnerships were 

legally binding international agreements they would to a much greater extent be able to 

mitigate brain drain. Mobility Partnerships are nevertheless a good tool in terms of 

cooperating in migration matters with third countries by focusing on their specific situation 

and needs.   

 

When studying the issue of brain drain one cannot avoid the issue of remittances. Remittances 

are a feedback effect that could help the third-countries with for example investments in 

education and development projects. Remittances are known to have a significant positive 

effect on LDC. The transfer of remittances is therefore an issue that is deeply connected with 

brain drain but for several reasons may be better dealt with outside the Blue Card directive. 

The EU has itself declared the importance of remittances in the Impact Assessment Study that 

accompanied the proposed Directive. The Commission even acknowledged that the Blue Card 

directive with its attractive conditions will make it less likely that the HSW will transfer 

remittances home as they can bring their families here. Even if HSW is a group that is less 

likely to transfer remittances than non-educated workers it is still essential that there are 

simple and cheap ways to do so. What the EU has identified as the most important to facilitate 

transfers from the Union is to make them cheap, legal and safe for the migrants. The EU has 

even adopted the Payment Services Directive that should increase transparency and 

competition to lower the transfer costs. It is also planned to adopt further measures in this area 

which only can be considered as something positive. Hopefully, these measures will translate 

from being only principles and goals to real actions. 

 

What I think is important is that the feedback measures, such as remittances, is not the main 

focus when combating brain drain. To me, the most essential would be to combat brain drain 

from the start and not only focus on compensating for the already caused damages. To decide 

on not to recruit more people from a suffering sector in a LDC would to me be the first step to 

combat brain drain. Following that, circular migration and the transfer of remittances can do 

great good to mitigate brain drain, if there are sufficient provisions provided for that purpose. 
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The focus should not in the first place be on the feedback effects but on the actual 

recruitment.   

 

In the end one can conclude that the area of how to facilitate legal migration to the European 

Union is based on, to a high extent, soft law and policies. The EU Member States have 

wanted to keep a high degree of sovereignty in migration matters leading to legislation being 

watered down and policies being adopted on the side of the secondary legislation instead. The 

soft law and policies shows a commitment of wanting to combat brain drain in third countries 

as a result of the Union’s policies. A few measures are so far adopted and their effectiveness 

can be questioned. One can expect many measures to be adopted when looking at the Union’s 

goals and commitments on how to combat brain drain. It is also true that this is quite a new 

area of European Union policies that will need time to develop. The future will hold if the 

principles and goals will be translated to measures that effectively can mitigate brain drain. 
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8 Conclusion 

There is a commitment by the European Union to not let its migration law policies negatively 

affect third countries. The Blue Card directive however poses a direct risk of creating brain 

drain in less developed countries which would require comprehensive safeguards to mitigate 

this possible outcome. The Directive is based on many contradictions in the sense that it tries 

to balance the Union’s economic needs with the developing needs of third countries.  

 

The Directive’s legislative safeguards against creating brain drain in third countries are 

focused on ethical recruitment, circular migration and the Member States’ duty of reporting 

on the Directive’s implementation. The measures on ethical recruitment are however quite 

vague as they many times refer to policies and measures to be adopted outside of the 

Directive. Most of these other measures referred to in the Directive are not yet adopted or can 

be considered as soft law which is why their effectiveness and strength therefore can be 

questioned. The provisions that should foster circular migration in the Blue Card directive are 

contradicted by other provisions that create incentives for the Blue Card holders to integrate 

and stay in Union instead of returning. So, even if the policies, goals and principles are in 

place, the actual safeguards in the Blue Card directive are not sufficient or comprehensive 

enough to prevent or even mitigate brain drain. The Blue Card Directive does therefore not 

manage to balance the economic needs of the Union with the need of less developed 

countries. The Directive is mostly focused on making the Blue Card scheme attractive and is 

not sufficiently focused on how to manage its possible negative impact on third-countries.  
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