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Abstract 
 

   This paper comparatively compares compliance to the rulings of the United States 

Supreme Court and the ECJ by the state/member state courts. Besides comparing the 

compliance to the two courts judgements, the paper also tries to establish how to increase 

compliance with these rulings in the future. This is done because compliance is an 

important aspect of a functioning judicial system, and a comparison might reveal 

solutions from one side that could be utilized on the other. 

   The main resources used in this book are: articles, books, webpages and statistics on the 

subject. The main focus lies on the legal approach, but as a comparative study, elements 

of political science have been used as well.  

   The results of the comparison show that although statistical compliance is quite high, 

the actual compliance might be lower due to lack of knowledge or political divisions. 

Increasing the actual compliance is then a good strategy to be sure that lower courts 

follow the rulings correctly. 

   The conclusion of this paper is that political and policy divisions in a country, or 

between an organization and its members results in non- compliance. Reducing this kind 

of friction will help increase compliance to decisions, not only statistically but also in 

practice, as the lower courts will feel more comfortable with the rulings. An increase of 

knowledge of the subject, and the development of efficient judicial mechanisms in a state 

will also help assure correct interpretation of the rulings. 
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Abbreviations 
 

 

Advocate General     AG 

The Constitution of the United States   the Constitution 

European Court of Justice     ECJ 

European Union     EU 

Official Journal of the EU    OJ 

Treaty on the European Union   TEU 

Treaty on the Functioning of the European Union TFEU  

United States of America     US 

United States Supreme Court     the Supreme Court 
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1.Introduction 

1.1 Background 

 

In the eighteenth century, as the United States of America began to develop from the 

previous colonies of Europe, a new country began emerging. With it came the 

development of new law based on the United States Constitution and on new institutions 

that were designed to make sure the Constitution was interpreted properly. Since that 

time there have been "cross-fertilising constitutional developments between Western 

Europe and North America"
1
. 

   Yet there was nothing comparable to a federation as the United States in Europe. At the 

most the states Germany and France could be said to have similar constitutional systems. 

Germany being a federal parliamentary republic, and France, where a the "Declaration of 

the Rights of Man and of the Citizen" was adopted in 1789, a document inspired by the 

United States Declaration of Independence in 1776. It was only after the two world wars 

that the first seeds of a pan-European community began to appear. Today these seeds 

have grown into the European Union, holding within itself 27 member states. Here also, 

new institutions were created to handle the developing new law. 

   Although the European Union is not a federation like the United States, both unions 

have at the top of their judicial ladder a court supreme to the rest when it comes to 

dealing with matters concerning and interpreting the "founding treaties" of the two 

unions. It is these courts that this paper will examine closer: the United States Supreme 

Court and the European Court of Justice.  

   The range of different comparisons between the two courts is almost endless. Therefore 

this paper will be about a limited area in the study of them, namely the compliance with 

their decisions by lower courts. Being the highest courts in matters of reviewing the 

Constitution/the founding treaties, the two courts must impose their rulings on the lower 

courts in order for the review to work. It is these lower courts' compliance that this paper 

will study and analyse. 

  

                                                 
1
 Nolte, Georg (ed.), Introduction - European and US Constitutionalism: comparing essential elements, 

Science and Technique of democracy no. 37, Council of Europe, Council of Europe Publishing, 2005, p. 9. 
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1.2 Purpose & Main Questions 

 

This paper will do a comparative study between the compliance with the United States 

Supreme Court and the European Court of Justice rulings by their respective lower 

courts. In the United States Supreme Court's case the lower courts are: the Federal 

District Courts, the Courts of Appeals and the various State Courts (among which the 

State Supreme Court is the highest). In the European Court of Justice's case the courts 

span from the lowest member state courts to the highest courts (last instance courts) of 

the member states, with the exception of the constitutional courts. 

 

The main questions of this paper are: 

 

Is the supremacy of the two courts uncontested by the lower courts/member state courts? 

 

How are the decisions imposed on the lower courts? 

 

What measures should be done to ensure compliance today and in the future? 

 

1.3 Disposition, Method & Delimitations 

 

The first chapter is an introduction to the subject and purpose of this paper. The second 

chapter will start introducing the two courts to the reader, and thereafter will come a part 

about other studies in the field of compliance and their results. This to give a view of the 

general rate of compliance to judgements. 

 

   The third chapter will begin with analyzing the two court's relationships with their 

respective lower courts. Discussion will be on issues like the state/member state courts 

independence and how they challenge decisions.  

 

   The fourth chapter will deal with the second question, which is how decisions are 

imposed, via examining enforcement of compliance. It will deal with methods of evasion 

and how the different stages in a process of infringement affect the wish to comply. In the 

fourth chapter the lower courts' countermeasures will also be investigated. It will include 

ways for the courts to evade implementation of the full judgements of cases, such as 

"evasion" and "reinterpretation". 

 

   The fifth chapter will try to answer the third question by analysing the previous 

chapters as well as to give suggestions on how to improve compliance in the future. 

Finally, chapter six will hold a conclusion to the paper. 
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   This paper will use a comparative approach, doing a comparison between the US 

Supreme Court and the ECJ in their relations and their work of establishing compliance 

from their respective lower courts. A comparative approach includes not only legal facts, 

although they make up the bulk of this paper, but also other factors such as "a system's 

history, mode of thought in legal matters, sources of law and legal ideology"
2
. All these 

may help explain the differences of the two systems and their chosen methods of dealing 

with the lower courts. 

 

   This paper will not deal with the constitutional courts of the various EU member states, 

only the ordinary courts. It will not deal with cases from the General Court or from any 

other the European Civil Service Tribunal, nor from the US Courts of Claims or 

Legislative Courts.  

                                                 
2
 De Cruz, Peter, Comparative Law in a Changing World, 3rd edition, Routledge-Cavendish, New York, 

2007. 
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2. An Introduction to the Two Courts 
 

First, some facts on the United States Supreme Court (the Supreme Court) and the 

European Court of Justice (ECJ), as well as some data on compliance rates of their 

judgements. 

2.1 The United States Supreme Court 

   

   The United States of America (US) is a Federation, which means it has both state courts 

and federal courts. A state court is just what it sounds like, a court working within one of 

the fifty states of the US. They are the courts that handle most of the cases involving civil 

and criminal cases. State courts of last resort may refer questions to the Supreme Court 

via either appeal or certiorari.
3
 The jurisdictions of state courts and federal courts are 

linked via the Constitution and via the judgments that the Supreme Court makes upon the 

matter of the Constitution.
4
 

   The federal courts can be seen as a kind of "impartial mediators" between the differing 

opinions of the state courts. If the state courts could interpret the Constitution at their own 

will "the Federal Government would be much impaired, if, indeed, it were not 

destroyed"
5
. Therefore the federal courts are allowed to decide on certain specific issues. 

The jurisdiction of the federal courts can be found in article 3 of the Constitution, where 

all the types of cases that can be brought before a federal courts are listed.
6
 All cases not 

falling in within their jurisdiction go to the state courts. 

   The federal courts' lowest level is the District Court, which has original jurisdiction on 

questions of a federal nature. There are about 90 districts in the US.
7
 Above them are the 

Courts of Appeals, who were created to take the workload off the Supreme Court. There 

are eleven Courts of Appeals. These courts only hear appeals, and most cases stop at this 

level, as few cases make their way all the way up to the Supreme Court, which is the last 

instance.
8
 

  

                                                 
3
 Shapiro, Martin, Tresolini, Rocco J., American Constitutional Law, 4th edition, Macmillan Publishing Co. 

Inc., New York, 1975, p. 26. 
4
 Gruhl, John, Patterns of Compliance with U.S. Supreme Court Rulings: The Case of Libel in Federal 

Courts of Appeals and State Supreme Courts, Publius, Vol. 12, No. 3 (1982), p. 109. 
5
 Clarence, N. Callender, American Courts: Their Organization and Procedure, McGraw-Hill, New York, 

p. 36-37. 
6
 The Constitution of the United States, Article 3, para. 1-2. 

7
 Shapiro, p. 28-29. 

8
 Shapiro, p. 29-30. For an illustration of the different levels of the American court system see Appendix 1. 
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   The Supreme Court is described by Henry J. Abraham as "the most dazzling jewel in 

the judicial crown of the United States"
9
. It is situated in Washington D.C and at the 

current moment there are nine judges serving in the Supreme court, led by the Chief 

Justice, who is the most senior judge in the Court. The judges are elected by the President 

"with the Advice and Consent of the Senate".
10

 Today it is Chief Justice John G. Roberts 

Jr. who is the Chief Justice. The judges (called Justices) sit as long as they are able, 

retiring only in a few special cases or when they die.
11

 

   The Supreme Court is the final instance in cases concerning interpretation of the federal 

Constitution, state constitutions are ultimately decided by the specific state's highest 

court. This is called judicial review. This power of the Supreme Court is not written out 

in the Constitution, instead it was asserted in a Supreme Court case called Marbury v. 

Madison
12

, where it invalidated an act of Congress and thus created the judicial review.
13

 

   The Supreme Court's jurisdiction involves original and appellate jurisdiction. The 

original jurisdiction amounts to only a small number of cases in the docket of the 

Supreme Court (only 170 from the years 1789-1995). The three non-exclusive categories 

are: cases involving the United States and one of the states, cases involving a state and a 

foreign country or alien and those involving foreign ambassadors, consuls and ministers. 

The exclusive category is the case of state vs. state controversies. These four original 

appeals do not create many cases per year and it is instead the appellate jurisdiction that 

comprises the main workload of the Supreme Court.
14

 There are three different ways 

appellate cases come to the Supreme Court; through the writ of appeal, the writ of 

certiorari and by certification. These appeals come from either the state court of last 

resort or from a federal court. 

 

   The writ of appeal, or simply appeal, gives the appellant "an absolute, statutorily 

granted right to carry a case to the Supreme Court"
15

. But the Supreme Court could reject 

the appeal on the ground that it was insubstantial, not validly raised or if the "state court's 

judgement may be sustained on an independent ground of state law"
16

. During its term 

between 1986 and 1987 the Supreme Court rejected over 90% of the appeals in this 

fashion. In 1988 the Congress limited the writ of appeal and it is now limited to cases 

where a District Court with three judges has decided upon an injunction "in any 

proceeding required by an act of Congress to be heard by such a tribunal"
17

. 

                                                 
9
 Abraham, Henry J, The Judicial Process, 7th edition, Oxford University Press, New York, 1998, p. 186. 

10
 The Constitution of the United States, Article 2 section 2 para. 2. 

11
 See http://www.supremecourt.gov/about/briefoverview.aspx , 15 sept. 2011.  

12
 Marbury v Madison, 5 U.S. 137. 

13
 Shapiro, p. 67-68. 

14
 Abraham, p. 187-188. 

15
 Abraham, p. 190. 

16
 Abraham, p. 190. 

17
 Abraham, p. 190 -191. 
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   Certiorari means "to make more certain" in Latin.
18

 "Review on a writ of certiorari is 

not a matter of right, but of judicial discretion"
19

 and is a procedure that is open to all 

who are disappointed with the outcome of their case in the lower courts. But, as implied 

by the above quote, it is up to the Supreme Court if it is to grant a writ of certiorari to a 

litigant who writes a petition. It must consider the question to be "an important federal 

question"
20

 and it must fulfil certain criteria written out in rule 10 of the Court Rules
21

. If 

the writ fulfils these criteria, the Supreme Court may choose to vote on whether to review 

the case. Four judges are required to vote yes in order for the process to start.
22

 

   A certificate is the least used type of appeal. It means that a lower court asks the 

Supreme Court "a question or proposition of law on which it seeks instruction for the 

proper decision of a case"
23

. A court of appeals may ”certify questions of law at issue in a 

case to the Supreme Court for binding instructions”.
24

 An example is the case of 

Mississippi‟s governor and lieutenant governor. They had tried to prevent a black man 

from being admitted at a university. A court of Appeals from the Fifth Circuit
25

 asked 

whether they were entitled to a jury trial. In 1964
26

 the Supreme Court came said 

“officials were subject to summary proceedings”, but then added that in “serious criminal 

contempt cases” the officials were “entitled to jury trials”.
27

 The certificate appeal is the 

rarest appeal, statistically appearing maximum once every term of the Supreme Court.
28

 

 

    The Supreme Court, when working with federal and state laws, does not deal to an 

extensive degree with unsettled issues of state law.
29

 Cases coming up from the state 

courts can be divided up into four different types of cases: first of all there are the cases 

where there is uncertainty on the issue whether the state court “intended to base its 

                                                 
18

 http://dictionary.reference.com/browse/certiorari, last accessed on 4/11/2011. 
19

 Rule 10, Rules of the Supreme Court of the United States, The Supreme Court of the United States, Court 

Rules, http://www.supremecourt.gov/ctrules/2010RulesoftheCourt.pdf, on the 02/12/2011. 
20

 Rule 10a, Rules of the Supreme Court of the United States. 
21

 Rule 10 a-c, Rules of the Supreme Court of the United States. 
22

 Abraham, p. 195. 
23

 Rule 19.1, Rules of the Supreme Court of the United States. 
24

 Yarbrough, Tinsley E., "Certification", in Hall, Kermit L., The Oxford Companion to the Supreme Court 

of the United States, Oxford University Press, Oxford, 2005. Oxford Reference Online, Oxford University 

Press,  Örebro Universitet, last accessed on  15/11/2011,  

<http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t184.e0177> 
25

 "The 94 U.S. judicial districts are organized into 12 regional circuits, each of which has a United States 

court of appeals.", United States Courts, Courts of Appeal, 

http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/CourtofAppeals.aspx, last 

accessed on 2/12/2011. 
26

 United States v. Barnett, 376 U. S. 681 (1964). 
27

 Tinsley E. Yarbrough, "Certification". 
28

 Tinsley E. Yarbrough, "Certification". 
29

 Craig, Paul P., De Búrca, Gráinne, EU law - text, cases and materials, Oxford University Press, Oxford, 

2008, p. 575-576. 



 

7 

 

decisions alternatively on an independent state ground”
30

 This could then complicate 

things as, independent state grounds, as written in chapter 2 above, may allow the state 

court judges to exclude the judgment of the Supreme Court (as the matter changes subject 

and the Supreme Court judgment becomes ineffective). 

   Secondly there may be a question “if there is a preliminary issue of state law” or if 

there are “erroneous findings of preliminary issues”.
31

 Besides these there may have 

occurred a change in law, be it national or state law, that changes the law of the question 

and thus somehow complicates the procedure.
32

 

 

   The Supreme Court is not formally tied to its past decisions, but it has through time 

shown that it considers old cases to be established law.
33

 This doctrine is called stare 

decisis (to stand by that which is decided), the doctrine of binding precedent or simply 

precedent. Walker takes Brown v. Board of Education
34

 as an example. Here the Supreme 

Court ruled that racial segregation in public schools was against the Constitution. After 

this decision the ”nation could reasonably expect that subsequent cases presenting issues 

of racial segregation would be decided consistent with the Brown precedent”
35

. But the 

doctrine does not prevent the change of old precedents in new cases, a practice which is 

used quite often in the Supreme Court.
36

 The decisions are also binding on all lower 

courts imposing ” degree of national uniformity”
37

. 

 

   When it is time to release a judgement, one of the judges is given the task of writing the 

judgement.
38

 Supplementing this judgement may be either a dissenting or a concurring 

opinion by one or more judges. All judges can write either a dissenting opinion, where 

they express their view of what the judgement should have been, or a concurring opinion, 

where they agree with the "decision but not with the reasoning" behind it.
39

 It is thus 

clear to all what each individual judge thinks about any particular case. 

  

                                                 
30

 Craig , p. 577-578. 
31

 Craig , p. 577-578. 
32

 Craig , p. 577-578. 
33

 Abraham, p. 189. 
34

 Brown v. Board of Education,  347 U.S. 483 (1954).  
35

 Walker, Thomas G., "Precedent", in  Hall,  Kermit L. The Oxford Companion to the Supreme Court of 

the United States, Oxford University Press, 2005, Oxford Reference Online, Oxford University Press,  

Örebro Universitet,  17 November 2011. 

<http://www.oxfordreference.com/views/ENTRY.html?subview=Main&entry=t184.e0958> . 
36

 Abraham, p. 360-363. 
37

 Walker, "Precedent". 
38

 Abraham, p. 220. 
39

 Abraham, p. 222-226. 
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   The practice and popularity of writing opinions has varied. The practice can be derived 

from something called seriatim opinions, meaning that the ”courts announced case 

outcomes through the separate opinions of each participating judge”. This was the 

practice of the Supreme Court until 1801 when judge Marshall decided that the court 

should ”speak with one voice” in order to strengthen the judiciary. In more modern times, 

the judges have once again begun to issue separate opinions, reverting slightly to the old 

ways
40

. An example of this is a case from 1972, where each of the nine judges issued a 

separate opinion.
41

 

 

   All American federal officials are required to take an oath of office before starting to do 

his/her duties. The oath is written in Title 28 § 453 of the United States Code and runs 

like this: "I, _________, do solemnly swear (or affirm) that I will administer justice 

without respect to persons, and do equal right to the poor and to the rich, and that I will 

faithfully and impartially discharge and perform all the duties incumbent upon me as 

_________ under the Constitution and laws of the United States.  So help me God.”. This 

is called the judicial oath. The judges of the district courts do also have to take an oath, it 

is the constitutional oath stated in Title 5 § 3331 of the United States Code. Judges of the 

Supreme Court take both the constitutional and the judicial oath.
42

 

   State judiciaries often have their own version of an oath, such as the state employee 

oath required by the State of New York; “I do solemnly swear (or affirm) that I will 

support the constitution of the United States, and the constitution of the State of New 

York, and that I will faithfully discharge the duties of the office of… (position, agency) 

to the best of my ability.”.
43

 Notice that in every oath, the oath-takers swear not only to 

uphold the specific charter of their office, but also the US Constitution. 

 

  

                                                 
40

 Walker, "Precedent". 
41

 Furman v. Georgia,  408 U.S. 238 (1972). 
42

 The Supreme Court of the United States, Supreme Court Oath Taking Procedures,  

 http://www.supremecourt.gov/about/oath/oathsproceduresinfosheet2009.aspx, last accessed on 3/11-2011. 
43

 New York State, Department Of State, Oath/Affirmation of State Employees and Public Officers, 

   http://www.dos.ny.gov/corps/oath.html, last accessed on 3/11-2011. 
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2.2 The European Court of Justice 

 

   The European Union is a form of union that is neither a federation nor a confederation, 

but rather like something in-between, an entity more than a simple free trade area yet less 

than a full federation. It is governed by two treaties, the Treaty on European Union 

(TEU) and the Treaty on the Functioning of the European Union (TFEU). These treaties 

have "the same legal value"
44

. The European Court of Justice is formally called the Court 

of Justice of the European Union and is situated in Luxembourg. It has a greater number 

of judges compared to the Supreme Court, twenty-seven of them, one from each member 

state.
45

 When in full plenary court, there are thirteen judges sitting in the court. The 

judges are "chosen from persons whose independence is beyond doubt" by the national 

governments and a panel of seven persons (of which one member is from the European 

Parliament). They serve for a six year period which is renewable.
46

 Theses judges elect 

among themselves a President who sits for a three year term.
47

 At the current, the 

President is Vassilios Skouris.
48

 

   Assisting the judges are eight Advocate Generals (AG's). They are at the ECJ to assist 

the judges by presenting opinions on cases
49

. The AG should act "with complete 

impartiality and independence, to make, in open court, reasoned submissions on cases 

which ... require his involvement"
50

.  

   In addition  to the ECJ, there is also the General Court, previously called the Court of 

First Instance, and the European Civil Service Tribunal. The General Court sees to the 

more administrative matters and therefore gives off the light as being the "central 

administrative court" of the European Union (EU). It "deals with cases brought forward 

by private individuals, companies and some organisations, and cases relating to 

competition law".
51

 It also hears appeals from the Civil Service Tribunal as well as 

having its own right of appeal to the ECJ.
52

 The Civil Service Tribunal is the court that 

hears the disputes between the EU institutions themselves or their employees.
53

 

                                                 
44

 Article 1(2), Treaty on the Functioning of the European Union (TFEU), Official Journal of the European 

Union (OJ), C 83/49, 30 march 2010. 
45

 Chalmers, Damian, Davies, Gareth, Monti, Giorgio, European Union Law, 2nd edition, Cambridge 

University Press, 2010, p.144. 
46

 Article 253, TFEU. 
47

 Chalmers et al. p.144. 
48

Curia, Presentation av ledamöterna, http://curia.europa.eu/jcms/jcms/Jo2_7026/ , last accessed on 

17/9/2011.  
49

Europa: Gateway to the European Union, Court of Justice of the European Union,  http://europa.eu/about-

eu/institutions-bodies/court-justice/index_en.htm, at the 30/9/2011. 
50

 Article 252, TFEU. 
51

Europa: Gateway to the European Union, Court of Justice of the European Union,  http://europa.eu/about-

eu/institutions-bodies/court-justice/index_en.htm, last accessed on 30/9/2011. 
52

 Chalmers et al. p. 147-148. 
53

 Chalmers et al. p. 149. 
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   A case typically comes to the ECJ in one of these five forms: via a preliminary 

reference procedure, a proceeding for failure to fulfil obligation, an action of annulment, 

an action for failure to act or on appeal from the General Court.
54

 

   The preliminary reference procedure is open to all courts in the EU, be it low or high 

courts. The low courts may refer a question, the highest state courts shall refer the 

question.
55

 The ECJ is allowed to interpret the treaties
56

 as well as "the validity and 

interpretation of acts of the institutions, bodies, offices or agencies of the Union"
57

.   It is 

there to make sure that the national courts can, when in doubt about how to apply EU 

law, turn to the ECJ for guidance on the particular matter. The ECJ then gives a 

preliminary ruling, which the national court reads and acts upon. 

   On the other hand, if a member state has failed to fulfil an obligation stated under EU 

law, the Commission or another member state can start proceedings against this country, 

allegations which then ECJ then examines
58

. An action for annulment prompts the ECJ to 

consider whether a specific law is illegal. If the ECJ finds it illegal, it may declare it null 

and void
59

. When institutions of the EU fail to act within a certain time, countries other 

institutions or individuals or companies may complain to the ECJ in order to make this 

failure to act official
60

. 

 

   When deciding cases the ECJ gives a single judgement. Any dissenting opinions among 

the judges are not displayed to the public.
61

 This can be seen as a precaution to remove 

undue pressure from the respective judge's national government (as it is the governments 

that appoint the judges, they also have the power of nominating another candidate, should 

they find out that the judge at the ECJ does not rule in favour of certain national policies). 

   

   In order for EU law to work, there must be acceptance on the behalf of the member 

states. As Arnull writes, "only loyal acceptance will ensure that it achieves its intended 

objective"
62

. This,  he writes, was crucial for the Van Gend en Loos
63

 judgement and the 

response to it by national courts. In the 1960's when the decision came, it was not clear if 

                                                 
54

 Europa: Gateway to the European Union, Court of Justice of the European Union, http://europa.eu/about-

eu/institutions-bodies/court-justice/index_en.htm, last accessed on 16-1-2011. 
55

 TFEU, article 267, para. 2-3. 
56

 TFEU, article 267 (a). 
57

 TFEU, article 267 (b). 
58

 TFEU, article 258. 
59

 TFEU, article 263. 
60

 TFEU, article 265. 
61

 Chalmers et al. p. 145. 
62

 Arnull, Anthony, The European Union and its Court of Justice, Oxford University Press, 1999, p. 84. 
63

 Van Gend en Loos  v. Nederlandse Administratie der Belastingen, C-26/62 (1963) ECR 1. 
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the treaty conferred rights upon individuals, only the judgement and the following 

acceptance of it made it a "success".
64

 

   There has also been concerns about a democratic deficit in the EU and the ECJ. This 

concern the judiciary in three ways; first that there might not be enough representative 

democracy, secondly there might be enough participation from concerned parties and 

thirdly, that there is not enough public debate.
65

 Since the 2001 Swedish presidency, there 

has been an increasing call for transparency within the EU institutions. It was not the 

beginning of the debate on openness, but it was a time during which concrete steps 

towards a more open EU process were taken. Complaints had been brought before the 

European Ombudsman. He/she is a person who "shall help to uncover maladministration 

in the activities of the Community institutions and bodies, with the exception of the Court 

of Justice and the Court of First Instance acting in their judicial role, and make 

recommendations with a view to putting an end to it"
66

. The complaints said that there 

was not enough insight into the workings and decision making of the EU. The 

Ombudsman agreed in many of his opinions. 

   Taking reforming measures in order to make the EU more transparent to the public, 

Sweden left the presidency with a legacy of a little more open EU. Yet, the measures that 

were taken did not fully satisfy the demand for openness. Still the work and procedures of 

the EU were shrouded to the public eye. These kinds of problems of course carry over to 

the ECJ, in one sense or the other. 

 

2.3 Studies of Compliance 

 

The compliance to the Supreme Court's decisions is more difficult to assess than that of 

the ECJ's. First of all there is not any easily accessible information about the lower courts 

of America and their compliance in general. Instead, studies have been performed to 

assess the compliance to specific areas of case law which the Supreme Court has ruled 

on. Examples of these studies are the race relations cases, the reapportionment cases, 

prisoner's rights cases and libel cases.
67

 From these scattered studies it is still possible to 

piece together a picture of the general situation. What it shows is that the federal courts 

tend to comply more frequently to the judgements of the Supreme Court than does the 

state courts. 

                                                 
64

 Arnull, p. 77. 
65

 Chalmers, p. 126. 
66

Decision of the European Parliament on the regulations and general conditions governing the 

performance of the Ombudsman's duties, Article 2, Adopted by Parliament on 9 March 1994 (OJ L 113, 

4.5.1994, p. 15. 
67

 Gruhl, p. 110. 
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   John Grulh's research on compliance to the libel-test
68

 case law by the federal Courts of 

Appeals and State Supreme Courts shows some statistics. Gruhl found that at the federal 

level, the compliance was at 93% and the non-compliance (including misinterpretation of 

the test) was at 7%. In the case of the State Supreme Courts, the compliance was at 84% 

and the non-compliance (including misinterpretation) at 16%.
69

 

 

   Compliance is not quite the same when it comes to the ECJ decisions. The most used 

procedure of standing before the court is the preliminary reference procedure, used in 

about 60% of the cases of the ECJ.
70

 It is when the courts of the member states that refer 

a question to the ECJ. The lower national courts do not have an obligation to do so, but 

the highest courts do
71

. 

 

   Nyikos makes a distinction in her study between implementation and compliance. 

Implementation, she writes, is when the national administrative bodies and/or courts re-

make the national law so that it fits with the decision made by the ECJ. Compliance on 

the other hand, means ”enforcing and abiding by the new legal order”. This basically 

means that the courts, when judging similar issues will be altering their judgements as to 

adapt them to this new order.
72

 

   A study made in the 1980‟s by the European University Institute in Florence studied 

national court implementations of ECJ judgments. In this study, which did not include all 

the countries of the, then called, EC got numbers that showed a very high compliance to 

the ECJ decisions. As with the American Federal Courts of Appeals, there was 

compliance at at least 90% by the national courts in the time between 1961-1985. 

Germany was found to have an implementation rate of 92% and a non-implementation rat 

lower than 5%. The Dutch got slightly lower numbers with 90% implementation and 4% 

non-implementation. At an average there was a 92% implementation rate
73

 among the 

countries chosen for the study. There also seemed to be indications that national courts 

implemented decisions even though they did not agree with the rulings.
74

 

                                                 
68
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   In Nyikos own results, there is an even higher rate of implementation than in the earlier 

study. Upon comparing a number of countries and 300 cases, she found that 289 of the 

cases were indeed implemented by the national judicial administrations. This is a 

percentage of 96,3% of all cases. Only 11 cases, that is to say 3,7% were found to have 

been evaded. Nyikos admits that such values may be “inflated” due to what she calls 

“implementation prejudice”. But she also argues that it would be difficult to explain why 

other countries around the EU would fail to implement ECJ decisions in as high a rate as 

the countries chosen for the study.
75

 The road to such high compliance has been lined 

with doubts, not in the least from France, whose Conseil d'Etat only accepted the 

supremacy of the EU law as late as 1990 in the Nicolo
76

 case. This because French courts 

had a limited jurisdiction under the French constitution, and this collided with EU law.
77

 

 

   Alec Stone Sweet brings up an interesting problem with non-compliance to ECJ 

decisions. The problem is that even if the ECJ makes a "activist" judgement or rules on a 

controversial issue, the national government of the member state would need to come to 

an agreement (convince a majority) to oppose the decision. As this could be hard to do, it 

is more probable that the decision will stand.
78
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3. The Supremacy of the Two Courts - unchallenged? 
 

The first subject this paper will consider is how the lower courts view the authority of the 

two courts. Neither the Supreme Court nor the ECJ are indeed de facto constitutional 

courts, yet they act in ways that resemble such a court. How do the lower courts view 

their standing and what do the laws say on the courts' positions? Such questions are the 

first step towards determining why the lower courts do or do not comply to the Supreme 

Court's and the ECJ's rulings. 

 

3.1 The Supreme Court and the Lower Courts  

 

   As written in the US Constitution, all three branches of the federal government are 

equal.
79

 But the Constitution is silent on the topic of who the interpreter of the 

Constitution should be. Herein it is possible to discern a problem: which of the three 

branches of government should interpret the Constitution? Without a proper reference to 

a specific body, it is understandable that a Supreme Court decision on a sensitive matter 

(especially one concerning a part of the Constitution with ambiguous or open ended text, 

or concerning politically sensitive matters) may be challenged by those who oppose such 

a decision. The challenge may be political in its nature, or the lower courts may refrain 

from adapting the full force of the decision, reminding the Supreme Court about state 

independence as well as pointing out that its jurisdiction is not written out in the 

Constitution.
80

 This is then a potential point of friction between the Supreme Court and 

the lower courts. 

 

   Another point of friction between the federal and state courts lies in the borderland 

issues concerning the jurisdiction to rule in certain cases. The federal courts are generally 

cautious to formulate state law. Only the states can "authoritatively declare what the state 

law is"
81

. The tenth amendment of the US Constitution states that the "powers not 

delegated to the United States by the Constitution, nor prohibited by it to the States, are 

reserved to the States respectively, or to the people."
82

 Therefore, something made by the 

state is naturally to be interpreted by the state. In a case where the line between federal 

and state jurisdiction is blurred it is possible for conflict to arise. So, if the federal courts 

begin to do the judicial work of the states, it could technically go against the Constitution. 

                                                 
79

 Article 1 (Congress), article 2 (President) and article 3 (Supreme Court), The Constitution of the United 

States. 
80

 This will be discussed more in chapter three. 
81

 Federal Courts' Disposition of Unsettled Questions of State Law, Columbia Law Review, Vol. 48, No. 4 

(May, 1948), p. 575. 
82

 The Constitution of the United States, Amendment X. 



 

15 

 

   It is inevitable that state and federal law intersect in some issues, just like when 

member state law and EU may cover the same issue. Once case when state and federal 

law border was tangled up is the Erie Railroad v. Tompkins case. Here the Supreme 

Court dealt with the issue whether state law was to be used when there was no federal 

law covering the issue. The Supreme Court said that in the absence of a federal or state 

statute the federal court must apply the state law
83

. Also, if federal courts would need to 

bother with intra-state legislation issues, they would have less time with their “own” 

issues, that is dealing with national law questions. Being freed from unnecessary state 

law questions can help keep the docket of the federal courts at a manageable level and 

removes the dangers of trespassing in the domains of  the Constitutional rights of the 

states.
84

 

 

   A State Courts' fealty to the federal law is a touchy subject, usually not questioned by 

the Supreme Court in its appellate cases.
85

 The Supreme Court's work is, the words of 

Monaghan not to: "undertake a redetermination of state law; rather, the Court simply 

provides an explication [explanation] of its meaning for federal law or constitutional 

purposes"
86

. Although this has been the way in which the Supreme Court has worked, it 

has by some cases hinted at that it could be viewing the matter in another way. The one 

of latest examples of this line of case law is the Bush v. Gore
87

 judgement. In this case the 

Supreme Court decision made a racket when it reviewed a state court determination of 

state law (involving constitutional claims). Some claimed that the Supreme Court had 

"intruded far too deeply upon the "authoritative" status of the Florida Supreme Court in 

determining the meaning of the Florida election law"
88

. 

   Putting it in another way, the Supreme Court watched the state court for "cheating". 

Just like the ECJ can judge on member state non-compliance to the EU law, via an 

infringement proceeding, the Supreme Court has indicated in this line of case law that the 

federal law is not only supreme to the state law, but that "there simply must be some 

federal judicial mechanism for catching state courts that disingenuously manipulate 

antecedent state law to thwart federal interests and then shield their misconduct behind 

that superficially "adequate" state ground"
89 .

 Although several cases on this subject 

exists, there is still no officially announced decision where the court openly describes its 

work to be this way, it is doubtful that there ever will be. Neither is there any support in 
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the Constitution or the court rules with states out that the Supreme Court has this 

authority.
90

 

 

      Looking at the statistics in chapter 2 it might then be more understandable why state 

courts' compliance ratings are lower than the federal courts'. The state courts are well 

aware of their own independence and fiercely guard it. By doing so they will 

automatically be less positive about implementing the Supreme Court's decisions when it 

does not suit their interpretation of the law. Shapiro writes that although conflicts are 

inevitable between the states and the federal government and the fact that "states are 

supreme in their sphere of activities"
91

, the federal Constitution and national law trumps 

their powers, as indicated by Article IV of the Constitution
92

. The federal courts are 

another matter, they are not state courts, they belong to the federal administration of the 

US and are thus not as susceptible to being swayed by state arguments of state 

independence, but then their job is to deal with national law. Thus, their compliance rate 

is higher, as they feel more comfortable with the Supreme Court deciding what the law is. 

 

   One question that instantly comes to mind is why the ECJ's rulings are complied to in a 

higher degree than the Supreme Court's by the member state court? As seen in the 

statistics in chapter 2, the US state courts have approximately a 10% lower compliance 

rating than the EU member state courts. It would be reasonable to assume that the ECJ 

would enjoy even less adjudicative legitimacy because of the "democratic deficit" 

currently troubling the EU institutions.
93

 There are a few differences between the two 

systems that might shed some light on this problem. In the United States it is the Supreme 

Court judge's interpretation of the law that is challenged. The judges have the right to 

judge in "all Cases, in Law and Equity, arising under this Constitution"
94

 but do they 

have the right to judge upon the Constitution itself? The classical question of "who 

watches the watchmen?"
95

 is applicable in this case. And as the Constitution is so 

extremely hard to amend, what the judges interpret the Constitution to be might then 

become "the correct" way of interpreting it in the future. Wielding such power is then 

sure to attract criticism, as it is not written in the Constitution that the Supreme Court 

does actually have this power. 
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   In the EU it is mainly a problem that lies on the legislative and the administrative 

institutions, not the ECJ. If it is the interpretation in the US that is challenged, in the EU 

it is rather the law itself that is. The judges of the ECJ only interpret the law. Thus if the 

law changes, the judges might re-interpret it in another fashion. Because of this, the 

"democratic deficit" within the legislature is a more substantial problem than the 

judgements of the court, as the power to change laws lies there. The word of the ECJ is 

then "not the final word as it is in the United States, where it [the Supreme Court] 

confronts nearly insurmountable super-majoritarian hurdles".
96

 

 

   America is also known to be host of many lawsuits that are, in lack of a better word, 

strange
97

. For example there is the woman that sued the distributors of the film Drive 

because it did not contain enough driving
98

, or the lawsuit against the 91 year old farmer, 

whose car got stolen. The car crashed, and the two people joyriding together with the 

thief sued the farmer for their injuries
99

. Could these kinds of cases increase non-

compliance statistics? A culture where it is acceptable (and sometimes very profitable) to 

use litigation (sue people) inevitably brings with it a large number of lawsuits. It is then 

logical to assume that some of these lawsuits deal with national law, and thus could come 

to collide with Supreme Court decisions. Thus, the more lawsuits, the more non-

compliance.
100

 

   But then there are those who oppose this view of America as a ”sue happy nation”, 

claiming that the statistics are made or sponsored by various big companies and lobbying 

groups
101

. This might disprove the claims of a ”lawsuit culture”, at least to a degree. The 

strange cases are still there, but perhaps they get too much attention and thus seem to be a 

larger problem than they really are. The lawsuits might be detrimental to the US in other 

ways, not so much by reducing compliance but instead to instil ”fear of lawsuits” which 

will be hindering ”efforts, discouraging economic growth and suppressing innovation”
102

. 
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   Still, in a less straightforward way, the fact that some state judges may have different 

opinions on Supreme Court judgements could play a role. People would probably not sue 

each other if they knew that they had no chance to win. Therefore, a judge that disagrees 

with a particular strand of case-law could potentially also be more open to "alternative" 

interpretations of the obligations stemming from the Supreme Court's case-law. So a 

frequent use of litigation could increase the non-compliance statistics, especially in states 

where the political opposition to a strand of case-law is high and the judges are more 

inclined to lessen the impact of these cases. And thus, when people recognize that they 

have a chance to win, they may be even more prompted to go to court to challenge 

decisions. Therefore, a state judiciary which is more in tune with the federal (in our case 

Supreme Court) judiciary, will presumably see less litigation as people will recognize 

that there is less chance to diminish the impact of a judgement. 

3.2 The ECJ and the Member State Courts 

 

   To be able to understand the ECJ's interactions with the lower courts, one must first 

look at the position of the ECJ. The ECJ is one of the main institutions of the EU and 

plays one of the important parts of interpreting and developing the European law. It not 

only explains the law as it is (de lege lata) but also develops it (most often basing its 

ruling on its earlier jurisprudence) to fit with the evolving state of the Union. In its work, 

the ECJ is known for having an "activist" attitude, interpreting the Treaties in ways often 

considered avant-garde. So why is it able to have such a position? There is not a single 

answer, the ECJ is able to be "forward" because of a number of reasons. 

 

   First of all, as Alec Stone Sweet points out, the Treaty of Rome (now called the Treaty 

on the Functioning of the European Union, TFEU) is a "relational contract"
103

. This 

means that there is no clearly developed law-path which the ECJ can follow when 

determining the cases pending before it. The Treaty simply does not go into such minute 

details. Instead it must develop the paths of law that have been set up in the Treaties in 

order to make clear the particular subject. Thus, the ECJ is "an institutional response to 

the incomplete contract", as Stone Sweet explains it.
104

 

   Because of its position as the interpreter of the Treaties, the ECJ can rule in an activist 

ways if it feels a topic needs to be updated. But this is not the only reason, a second one 

comes from the fact that the judges are independent. When they are appointed to the court 

they are able to judge without risk interference from their own national governments. As 

there are no dissenting opinions in the ECJ judgements, it is impossible to tell what each 
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individual judge thinks of the case. This insulation from the pressure of the governments 

and the judges' anonymity allow them to develop such case law that might not have been 

accepted, had they been exposed to public scrutiny. Thus the single "voice" of the ECJ 

may bring about a more activist decisions than would have been possible had the 

opinions been public. 

   Larger states may also have the benefit that they can affect the legislation process more 

than small member states. The more resources they have, the more they can afford to be 

involved. This also applies to the work and transparency of the institutions of the EU. 

The ECJ has the advantage that its very nature is ”secretive”. The deliberations are not 

open to the public, the judges do not give separate opinions, etc. Whilst such an approach 

could be good for the ECJ, in the sense that it gives judgements without any visible 

division, it is not as good for the legislative branches of the EU. Without insight, the EU 

looks undemocratic and estranged from the politics and wishes of the member state. The 

results from this may then be that the laws passed in the EU may be challenged by states, 

claiming that they had not as much to do with the process as they should have. In this 

way, a lack of transparency may lead to loss of compliance, especially from small states 

that fell they have been left out of the loop.  

   A question that comes up here is if the Supreme Court is also an activist court, and its 

opinions are fully visible, why does the ECJ need be secretive? First of all, there is a 

difference in that the Supreme Court judges are appointed for life. It is then no problem 

for them to express their own personal opinions, because they are only replaced after they 

pass away or retire at a very old age. The ECJ judges are appointed for a certain number 

of years, and are therefore dependent on their home states for re-election to the posts.  

Therefore they need secrecy in order to avoid undue political pressure. The judges of the 

Supreme Court are also chosen by the President in order to, bluntly speaking, advance his 

party's policies. The ECJ judges on the other hand chosen because their "independence is 

beyond doubt"
105

. 

 

   A third reason for an activist approach is the internal market. The internal market‟s aim 

is to guarantee the four freedoms: the free movement of goods, capital, services and 

people
106

. The reason for the existence of the EU is to "make pan-European armed 

conflict inconceivable". This was done "through a vigorous emphasis on free trade".
107

 

As the community grew, so did its responsibilities, until the time when the social aims 

became the primary aim.
108

 As there is almost no part of life that does not fall within 
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these interests, the ECJ potentially has a very big scope in these matters. It can legislate 

in places that are not even written out and create new rights based on the four freedoms, 

much due to its "activist" attitude.  

 

   The judicial activism displayed by the ECJ does not please everyone, especially not 

member states that need to make concessions on behalf of other member states. An 

example of this "ping-pong" game is the case of  the Commission v. France (1990)
109

. 

Here the ECJ judged that France should pay/grant pension benefits to a citizen living in 

Italy. France was upset that it was supposed to pay social security for someone living in 

another member state, and did thus not follow the ruling of the ECJ. The Commission 

then filed an infringement proceeding
110

 against France in order to make it comply. It 

won the case against France, and France was once again requested to comply with the 

decision. France countered by making its case political. It convinced the Council to make 

a regulation
111

 to unanimously overrule the decision by the ECJ. This shows that when 

directed at specific issues, such as the social security in this case, the political power of 

the EU may outweigh a decision made by the ECJ in order to further integration of the 

EU. 

 

   Yet there is another side to this coin. It concerns the member states' courts and their 

will to follow the decisions of the ECJ. What would happen if the ECJ made a judgement 

that did not quite suit the political climate in one member state, but the member state 

courts still complied with the decision? They could perhaps think the ECJ decision was 

judged correctly even if the government disagreed. This practically means that judicial 

activism by the court could influence the law of a member state without the consent of its 

government. 

   Both the political power of overruling particular strands of case-law and the judicial 

activism coupled with the compliance of the national courts are working models when 

viewing the interplay between the EU and the member states (in their attempts to define 

the borders between what is national competences and what is in the domain of 

supranational EU) . In this power-play, it is clear that whichever side the national courts 

decide to take, they will bring their authority to their chosen "team". 

   Besides any conscious reluctance to comply with ECJ decisions there may be a lack of 

resources in the state to comply. Börzel calls this non-compliance ”involuntary because 

member states lack the capacity necessary for transposing and implementing EU 
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rules”.
112

 If there truly is such a problem in the state, compliance will never be able to 

reach 100%, as member states (except for in a utopian society) will always have to 

prioritize between issues. In this fashion some issues, such as implementing EU law may 

be pushed aside for more ”important” issues, or they might of course not be, all 

depending on the capacity of the state. This leads to the conclusion that wealthier more 

powerful states may have an easier time implementing EU law, and thus complying with 

it. 

3.3 The Different Positions of the Courts 

 

   Although the two courts have many characteristics in common they also have 

differences. The different use of the certificate and the preliminary reference procedure 

illustrates one of these differences. In the American system there are not many questions 

of law referred to the Supreme Courts from the lower courts, instead the state courts ask 

the higher federal courts these questions. In the EU the courts of the member states, that 

including both lower and higher national courts, do ask questions of law to the ECJ. 

Interesting for this paper is how these differences may be affecting the compliance to 

court decisions. 

   One reason could be that the Supreme Court is within the US, whilst the ECJ is outside 

of the member state. Thus the citizens have a greater possibility of making an appeal in 

the US. In the EU, they are after all required to first exhaust the national remedies, and 

wait for the national court to refer for a preliminary reference procedure to the ECJ.  

   In the US, there is after all a right to carry a case to the Supreme Court, as well as a way 

to appeal via certiorari, hoping that the judges will take the case on. This explains why 

certificates are not as widely used in the US as their counterpart in the EU. It is also 

reasonable to assume, as it is the member state courts that ask the questions to the ECJ, 

that they might be more willing to adhere to the opinion of the ECJ, and thus more 

compliant to the high court's opinion than an American state court.  

 

   One difference that is obvious when comparing the US and the EU is the state of the 

union in which the two courts operate. In the US, the federation is "complete"; it does not 

grow or accept more member states. It is a static union. In the EU there is no strict 

"federation" as such, just a union of states, supranational in its nature. Negotiations 

continue with countries outside of the union about membership and the newest member 

states contribute to the potpourri of law that makes up the law of the EU. It is a dynamic 

union. Pfander muses on the Supreme Court's reluctance to assume new roles by saying 

that "the absence of proposals to expand the country's borders seemingly corresponds to a 
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judicial reluctance to tolerate any further evolution in the field of federal-state relations. 

Rather than the defender of an expanded role for the national government, the Court has 

set for itself the task of defending the rights of member states."
113

 So whilst the ECJ may 

expand its competences (role) into fields that it had previously no jurisdiction in (be it a 

positive or negative expansion), the Supreme Court's more static role does not allow for it 

to the same. Thus the Supreme Court cannot interpret the US states‟ laws in the same 

“activist” as the ECJ can with member states‟ laws. This is another possible reason why 

the lower courts in the US do not ask as many questions of law to the Supreme Court, it is 

not probable that the Supreme Court will judge against a member state‟s laws, as it might 

put the Supreme Court in a vulnerable position. 

 

   The Supreme Court receives most of its appeals from parties in court (via certiorari). It 

is not the courts that ask the main bulk of questions. The certificate appeals, where the 

courts indeed ask a question of law amount to about one case a term, at maximum. Thus 

we can begin to see yet another possible reason for the lower compliance of the American 

state courts: if it is not the courts themselves that appeal the Supreme Court. If they 

would have asked the questions, it would have been clear that they wished to know the 

answer. Instead, most cases come to the Supreme Court via appeals (i.e. the party wishes 

to know if the court decision can be overturned somehow). The lower courts in the US 

may be more reluctant to comply with judgements like these because they go against their 

own interpretation of the law. Thus state courts may be content with their given 

judgments, and when the Supreme Court reverses their case, they could feel inclined to 

turn to non-compliance. 

 

   On the other side of the Atlantic, the ECJ would not (in most cases) make a judgement 

it knew would offend a member state so much that it would refuse to follow it. But how 

then is the higher compliance explained? The difference is that in that the EU, almost 

60% of the cases that the ECJ responds to are preliminary reference procedures. This 

means that in these sixty percent it is the member state courts themselves that ask the ECJ 

a question of law. The ECJ aims to give these courts guidance on how to apply EU law. If 

the member state courts would stop adhering to the judgements, the ECJ would lose its 

authority as the interpreter of EU law. This could severely limit the integration processes, 

as well as removing the credibility of the penalty mechanism (i.e. the infringement 

procedure) of the EU. Without any incentive to follow EU law, states could see the 

opportunities to evade their obligations. Although this did happen in the case of 

Commission v. France (1990), it must be remembered that it was the government (in a 

political act) that acted and not the French court.  
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   But, as stated above, a The Supreme Court on the other hand, would not lose such a 

great amount of authority as the ECJ, as the US states are not sovereign states, which 

have all accepted the superiority of the Constitution. 

4. How is the Compliance Enforced? 
 

   We saw in the previous chapter that the ECJ and the Supreme Court sometimes do not 

have the full and utter cooperation from the lower courts that are meant to implement 

their decisions. Be it for the reasons of national sovereignty or state law independence, 

the lower courts sometimes do not wish to follow the judgements made by these highest 

courts. One question is then made visible: how are the lower courts made to comply with 

the decisions written by the higher courts? In order for a judicial system to work, the 

rulings of the highest courts need to be taken seriously, as they are the interpreters of the 

founding legislation to which all other legislation adheres. 

   Of course there are areas that are excluded from the watching eyes of the higher courts. 

In the EU, there are still some areas exclusively for the member states do decide upon, 

such as the taxes and foreign policies. And in the United States there are still matters that 

the states are exclusively responsible for. Putting these aside in this paper, we focus on 

the laws that are indeed viable for scrutiny by the ECJ and the Supreme Court. 

 

4.1 The American System 

 

   In the American system there is slightly lower compliance by the state courts, which we 

saw in chapter two. So how has the Supreme Court handled judges of federal and state 

courts that have been unwilling to comply? Abraham writes about a few interesting cases 

concerning compliance. 

   We set off by looking into the federal courts and their judges, as it is the Supreme Court 

that ultimately may determine their cases. In the case of state courts, the Supreme Court 

only makes an opinion and returns the case to a state court for a final hearing.
114

 In 1960, 

there was a judge Williams that, instead of opposing the Supreme Court, decided to 

remove himself from the case before him. This case was about racial segregation on a 

golf course. The Supreme Court had in its decision in Brown v. Board of Education 
115

 (a 

milestone case in the development of American law) amongst other things, decided that 

public recreational facilities were not to have separate facilities for blacks and whites. 
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Judge Williams thought this judgement was unconstitutional, but decided to step down as 

he was a federal judge sworn to sustain the constitution.
116

 

   Another, more heavy example is about judge Atwell who did not follow the Supreme 

Court's ruling on desegregation. Instead he "resorted to every conceivable judicial 

roadblock to prevent it". After three of his decisions were reversed by the higher Court of 

Appeals, it took a few years before Atwell retired and desegregation orders were given by 

his successor. To his defence, Abraham writes that the Brown Brown v. Board of 

Education decision was indeed "tailor-made for dilatory tactics by the federal District 

Court judges".
117

 

   Atwell had at least judged on the cases before him, albeit in his own personal view, but 

judge Davidson from Dallas simply refused to enforce a penalty of 506,11 dollars for 

four years. He decided that it was unconstitutional, not caring that the Supreme Court 

thought the opposite, and then ruled that the Supreme Court had no jurisdiction in the 

case.
118

 This judgement came under appeal and the Supreme Court simply stated that 

their orders should be carried out "without delay"
119

. 

 

   In this last case, judge Davidson did carry out the Supreme Court's orders. Had he not, 

he might have been subject to a writ of mandamus. A writ of mandamus is, as Abraham 

explains in his chapter "Supreme Power", "an old Anglo-Saxon writ used as early as the 

twelfth-century reign of Henry II, commanding a public official to perform his official, 

ministerial, nondiscretionary duty"
120

. Dismissing a verdict from the jury, especially a 

high-jury, can lead to such a writ, as it did for judge Dooley in the Perzico v. United 

States case
121

. So, this is one way the Supreme Court may enforce its decisions when they 

are dismissed in such a fashion as by judge Davidson, and thus a harsh and direct way of 

assuring compliance. It seems to be used as a last resort, as it was not used on the judges 

that judged (albeit in an unconstitutional way) on the cases before them.  

   One way for the judges to ventilate their beliefs is of course through the opinions, here 

they can, although judging in compliance with the Supreme Courts case-law, state what 

they feel is the correct answer to the issue and hope that in the future the case-law will 

change.  
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   After having examined the compliance of the federal courts we now we turn to the state 

courts and their compliance. As mentioned, the state courts have the final say in reviews 

of state court judgements. One other way for the state court to evade an "unfavourable" 

judgement is to "raise a new issue", as explained in chapter two. The grounds for this new 

issue must be independent and adequate.
122

 As states have this opportunity their 

compliance to Supreme Court decisions is "spotted and often unpredictable" and "not an 

illusory conclusion"
123

. An example of this "judicial federalism" may be found in 

statistics gathered from 1941-1951. They show that out of 175 cases the Supreme Court 

sent back to the state courts 46 of them were not simply ended according to the 

judgement of the Supreme Court but continued in the state courts. 22 out of the parties 

winning in the Supreme Court lost in the state courts. In the 1951-1961 statistics 187 

cases were sent back and out of them 37 proceeded and 28 lost after winning in the 

Supreme Court. These numbers are explained by the different "conditions" in the states of 

America. Much of it depends on what the issue is, as there was barely no visible 

difference in compliance between state and federal courts when it came to the Supreme 

Court decisions on reapportionment
124

, but there were major differences in the cases 

concerning desegregation.
125

 

 

   However the Supreme Court decides to punish individual transgressions, it must be 

remembered that there is a ”slack on the leash” when it comes to interpreting the 

judgements and the applicability of the judgements. Abraham demonstrates by reviewing 

several of the cases where the states courts were reluctant to apply the new case-law. 

Formally, they did comply with the judgements, but practically, they took several small 

steps instead off applying the judgement ”in full force”, as we saw with Atwell. 

   Although it must be menacing for the Supreme Court that the lower courts indulge in 

this practice whenever a subject sensitive or susceptible to state opinion is judged upon, it 

should also be remembered that the states do act independently in a number of issues. 

Thus the Supreme Court must accommodate for the state judges to act upon their 

judgements independently. In all but a few cases, it is not the lower courts themselves 

that ask the Supreme Court to review a case, indeed such ”certificates” are extremely rare 

when it come to the Supreme Court kinds of appeals. 
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4.2 The European System 

 

   How then, is the EU law enforced? What measures are used, and who can use them? 

Below is a compilation of articles and cases illustrating ways the ECJ can to enforce 

compliance and ways member states may "evade" it. 

   A ”typical” infringement procedure can be seen to have four distinct stages, during 

which two different articles of the TFEU comes into play. When the Commission finds 

out that there has been a transgression of EU law, it will seek to open a dialogue with the 

infringing member state. If the dialogue does not lead to any fruitful action, and "if the 

Commission considers that a Member State has failed to fulfil an obligation ... it shall 

deliver a reasoned opinion on the matter". This is the first step, written out in article 258 

of the TFEU.
126 

   The second stage in the proceedings comes if the member states does not act upon the 

reasoned opinion of the Commission. It may be so that the member state denies that it has 

done something wrong, or that it considers the EU law/measure to be wrong, and wishes 

the ECJ to further investigate the matter. However it is, the Commission may refer the 

case to the ECJ
127

, or another member state may (although this is rare)
128

. If the member 

state brought accused for infringement is uncomfortable with the case going up to the 

ECJ, it might relent and comply with the recommendation of the Commission. 

   If both the member state and the Commission do not relent, the ECJ will deliver a 

judgement on the supposed infringement. Many cases stop at these first levels of 

infringement. Out of 6000 cases, 1675 came to the ECJ. About half of them, 822 to be 

exact, were given a judgement. Out of these, 19 out of 20 cases were in favour of the 

Commission.
129

 This third step brings an end to the infringement procedure of article 258 

TFEU. 

   This does not mean that all member states decide to comply with the ECJ judgement. 

Of course, if the member state court finds the case judgement to be in favour for them, 

they will do so most certainly, and continue with their non-compliance (that now is 

turned into compliance by the judgement of the ECJ). However, if they do not comply 

with the judgement a new article rises to continue the infringement proceeding: article 

260 TFEU. 

 

   Article 260 deals with non compliance to ECJ decisions. This is a separate procedure, 

but it is necessary that a party has received a judgement, and it is thus tied to the previous 

action. First of all, the member state will be required to take " the necessary measures to 
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comply with the judgment of the Court"
130

. If the member state does not take these 

measures, the Commission shall give the member state time to explain itself and then 

"bring the case before the Court" as well as "specify the amount of the lump sum or 

penalty payment to be paid by the Member State concerned which it considers 

appropriate in the circumstances".131 

 

   In Börzel's research, it was found that it was Italy who had the highest percentage of 

infringements across all stages of the procedure. She also shows that the countries of 

France, Belgium and Greece then to have a higher non-compliance, whilst countries like 

Denmark, the Netherlands and the UK have lower levels.
132

 It is possible to imagine that 

smaller states, without the ”financial muscles” of the larger states may be persuaded to 

comply before this penalty stage, as they will feel the impact of the financial penalty 

quite a lot more than a large state. The lager states on the other hand, might be more 

willing to continue to ”fight for their right”. 

 

   How is it possible to turn the trend when it comes to non-compliance? Börzel discusses 

three different approaches to how such a problem might be solved. More accurately, she 

presents three different theoretical views of how to come to terms with the problem, all in 

different stages of the infringement process. 

   Most relevant for this paper is the legalization approach stage. Here theorists deduce 

that compliance stands and falls with the ”mediation and adjudication by dispute settling 

bodies” of the member states and the EU "which are conductive to the successful 

transformation of non-compliance into compliance ". It is the courts and other judicial 

bodies, that work to make and interpret law, that are important in the strive for 

compliance.
133

 

   The enforcement approach theorist think that non-compliance results from "strategic 

cost-benefit calculations". By applying higher penalties on infringements, more 

compliance will be gained. Extra costs are seen to discourage transgressions, and explains 

why there is less cases the further the infringement proceeding continues.
134

 Finally, the 

management approach theorists state that ”non-compliance is involuntary”, they mean 

that states want to comply, but sometimes they do not have the option to do so. This can 

be because of monetary reasons, administrative capacities or because the member states 

have ”low political capacities”.
135

 If the capacities are low, the strict timetables for 
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implementation of law could be delayed due to divisions in the member state's politics. 

The EU's "ambiguous norms" could also according to the management approach be a 

reason. This because legislation often compromises, that it must be designed as to fit a 

range of different circumstances and finally  "uncertainties of the future might require 

adaptations".
136

 Thus, delays from the legislative part of the government might force the 

member state courts to decide cases based upon outdated or non-compliant law. 

 

   The high compliance to the decisions of the ECJ does not necessarily mean that the 

national courts simply accept the judgements. But then there are not always such direct 

means of opposition when it comes to non-appliance of the ECJ‟s judgements in cases 

concerning preliminary reference procedures. 

   Another way for the member states courts to evade a judgement they feel is too 

contradictory to their state‟s policies, laws or something else, is a rather clever one. The 

member states courts may actually agree to that the ECJ‟s decision is correct and valid, 

but then reinterpret the fact of the case. As the member states courts only ask the ECJ a 

question of law (in a preliminary reference procedure) it is they that in the end decide the 

case, based upon the recommended ruling of the ECJ. Thus they receive the ruling, agree 

to it, but then change their assessment of the facts in the case, and thus the national case 

becomes incompatible with the ECJ judgement. Although the ECJ ruling still remains a 

valid interpretation of EU law, the national courts finds a way out of the obligation of 

applying it to their case. It can be called "reinterpretation". 

   The British Regina v. Secretary of State for Home Affairs, ex parte Mario Santillo case 

from 1980 may serve as an example. Here, the British High Court of Justice asked three 

questions regarding to the deportation of a man called Santillo. What the questions 

generally asked was whether there were any time limits on the recommendations for his 

deportation, and if they would be void after a certain amount of time. The court answered 

that many years between the recommendation and the actual decision for deportation 

might deprive the recommendations of their functions.
137

 Santillo had spent five years in 

a British penitentiary waiting for this administrative decision. One might have thought 

that, as the ECJ had written in its opinion that a new recommendation could be needed, 

that Santillo could receive a second trial based on the ECJ's opinion. This was not to be. 

The British court decided that, although a person might have the right to a new trial, 

Santillo did not, as "even if he had done so, there is not the slightest ground for believing 

that such an updated opinion would have differed from that of the trial court"
138

 i.e. the 

original recommendation of deportation. In this fashion, the British court dodged the 

ECJ's opinion while at the same time "agreeing" to it. 
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   A second way of ”stalling” the procedure is to refer the case back to the ECJ. This 

means that the national case will be reviewed again, sometimes for a period of more than 

a couple of years if the docket of the ECJ is as full as it currently is. This second kind of 

judicial ”ping-pong” is another example of how a case similar to the Commission v. 

France could have ended, had the circumstances been slightly different.   

   As an example one may look at the case of Maria Frascogna v. Caisse des dépôts et 

consignations. Here the French national court asked whether Regulation 1408/71 applied 

in the case of Maria Frascogna and her old-age allowance. The ECJ ruled that it was not 

Regulation 1408/71 that was applicable but that Maria Frascogna's old-age allowance 

was regulated by the Regulation 1612/68. The French court, upon receiving the answer, 

then re-referred the case, asking whether Regulation 1612/68 was applicable, although 

the ECJ had said in the case that it was by stating that this old-age allowance was 

regulated by it. The case ended by that Maria Frascogna withdrew her case as she had 

gained monetary support from elsewhere.
139

 These two above mentioned methods are 

called "evasion" by Nyikos.
140

 

 

   The third and most direct way is to simply not apply, or to rule contrary to, an ECJ 

interpretation. Nyikos calls this simply "non-implementation". She also writes that there 

is no obvious boundary between "evasion" and "non-implementation" cases. After all, the 

national courts do rarely outright say that anything is wrong, although such cases exist.
141

 

An example case is the Vito Inzirillo v. Caisse d’Allocations Familiales de 

l’Arrondissement de Lyon case.
142

Here it was a question about allowances for 

handicapped people in France and other member states' citizens‟ rights to receive these 

allowances. The ECJ said that the law: "also applies to a handicapped adult national of 

another Member State who has never worked in the State which adopted the legislation in 

question, but who resides there...".
143

 When this judgement reached the French court, it 

turned around and said that EU (then EC) law was not applicable in their case, even 

though the ECJ had determined that it was. 

 

   The higher rate of compliance could be attributed to three different factors. First of all, 

it is the national courts themselves that ask the ECJ a question of law (although the 

supreme national courts are obliged to ask). They themselves decide what questions they 

want answered and send them upwards towards the ECJ. Thus, when the court answers, it 
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answers the national court‟s specified question. This makes it easier for the national court 

to comply with the ruling, as they themselves worded the question and want the answer. 

 

   Secondly, the ECJ is dependent on the implementation of its decisions in a higher rate 

than the Supreme Court is. If the member states would stop adhering to the rulings of the 

ECJ, it would instantly lose credibility as the interpreter of EU law. What would happen 

then? Well, as there is no other institution built with the intended purpose of investigating 

and developing EU law. Thus the EU would not be able to move forward with its policies 

on different matters, as questions from the member states on how to apply the law, and 

from other institutions on other matters such as incompliance would not be resolved. And 

even if they were resolved, they might not have the required weight to be implemented 

equally around all the member states. Ultimately it would be a chaotic mess. 

   This means basically that the ECJ needs to stay on the good side with the member 

states governments and the national courts in order to continue to hold credibility with 

these institutions. This is weighed up by the ”activist” model the court employs in its 

rulings, mentioned above in chapter 2.  

 

   In her research, Nyikos has some thoughts on the compliance of national courts and 

writes that: “national courts have defied, do defy and likely will continue to defy the ECJ 

on occasion”. Then she adds that although states may defy the ECJ they will still 

“overwhelmingly implement ECJ decisions”.
144

 What this means is basically that there 

can never be 100 percent compliance. As long as member states will remain “sovereign 

states” they will have their own will, and even if in the future the “ever closer union” 

comes to a stage where the EU changes into something like a federation, there will 

always be “states”, like in the United States of America. And as we have seen, the 

different states have their own “personalities” when it comes to for example controversial 

issues such as abortion, freedom of religion etc. Thus full compliance is seemingly 

almost impossible as long as there is no single dominating view of how a state and its 

citizens should live. 

   The ECJ takes a distanced approach to national courts that do not follow EU law. In its 

rulings against Italy in the case of Commission v. Italy (2003), it said that isolated and 

insignificant judicial decisions of member states courts that go against EU law should not 

be taken into account.
145

 In this case, where the Italian court had confirmed several such 

judgements, the ECJ did not outright say that the Italian court did not comply, it instead 

said that the legislation was not sufficiently clear
146

 and that the court had misinterpreted 
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the legislation (this in order to avoid a possible conflict and the questioning of the 

binding effects of judgements)
147

. 

 

   Nyikos also sees two principles as important: acceptance and support.
148

 Acceptance to 

ECJ decisions can help compliance. Acceptance is not limited to the national courts of all 

instances but to the citizen as well. Starting at the national courts, it is the highest courts 

of the states that will have the most to do with the ECJ, as they are obliged under EU law 

to ask questions when there is a question of EU law that needs to be enlightened. This 

“Elite Level”
149

 of high courts is where the acceptance begins, after which it seeps down 

to the lower national courts. Eventually, as a doctrine becomes well established another 

important, but much forgotten factor in the strive for determining the reasons for 

compliance emerges. 

 

   It is of course the citizens themselves. The parties driving the cases, without which 

there would be a dramatic decrease in number of cases coming in to the ECJ. Litigants in 

a case are seen as to want to end the litigation as soon as possible in order to save 

themselves from the expenses accompanied by a multi-year case (that is likely to stretch 

first in the national courts and then come to the ECJ). 

   So, in order to save themselves the money and trouble of waiting for a preliminary 

reference from the ECJ, they assess the previous judgments on the subject and see if the 

ECJ has judged consistently in one direction, favouring a certain outcome. If they found 

that this is indeed the case in their case, they might settle the issue “prematurely” in order 

to save themselves the costs. This because they know that it is likely that the ECJ will 

judge in the same fashion in their case. 

   By agreeing to the previous judgments, the litigants would then help the national courts 

to keep a high compliance “rating”. This would also show that the litigants trust in the 

judgment of the court, adding to the ECJ‟s legitimacy as an interpreter of EU law. Thus 

the citizens‟ trust is an important factor when discussing and analyzing compliance, 

especially if the studies aim to dig deeper than overlooking national statistics. 
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4.3 The Compliance Summarized 

 

   In the above parts we have seen different ways that the lower courts try to evade the 

obligation to implement the high courts' decisions. The connecting link between the two 

systems is the ”ability” of both the US and EU member state courts to somehow limit the 

full force of their respective higher courts‟ judgement, and to implement the decisions in 

a manner more suitable to their own view of the law. 

 

   A good example of this “ability” we saw in the examples of the American judges. They 

are able to delay or hold back the implementation of a case of the Supreme Court, but 

they cannot directly disobey or rule against established case-law. Remembering the judge 

Atwell we know that if they try to hold back implementation, their judgements may be 

overruled in a court of higher instance, several times if necessary. This does of course 

bring with it delays in compliance, as time inevitably passes between the different cases 

and appeals. Thus one tactic of a judge unsatisfied with a Supreme Court ruling may 

indeed be to rule just right, not passing the border into disobedience, yet allowing the 

implementation of a certain issue to be delayed indefinitely. Judge Atwell did this, and 

the real compliance to the Supreme Court decision only started after that he retired! 

When judges all the same decide to cross the line, a writ of mandamus may be issued, 

like the case of judge Dooley. 

 

   European low courts do also have the power to decide. The ECJ is the interpreter of EU 

law, but the member state court is the court that ultimately passes judgement on the case 

to which it sought a preliminary reference. (Only in those cases where the appeal to the 

ECJ came via a different appeal procedure the national court might be left with no option 

but to comply.) Thus it does have a certain amount of freedom, it is just manifested in 

other ways that the American. For example, where the American judge could use a bland 

interpretation of a decision, the national European judges may “reinterpret” the facts in 

the case, as seen in the Regina v. Secretary of State for Home Affairs case. And where the 

American judges‟ "bland" decisions may be appealed to a higher court (in order to 

remove the “wrong” interpretation of a Supreme Court decision), the member state courts 

can refer the case back to the ECJ, like in the Maria Frascogna case, asking an obvious 

question. Both these approaches are done in order to gain delay the implementation of a 

ECJ / Supreme Court decision. 

 

   Lastly comes non-implementation, the point where there is less similarity between the 

two courts. In the US, when a judge does not follow a ruling, the Supreme Court does 

have the power to directly order it to comply “without delay”
150

, as it did with judge 
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Whitfield Davidson of Dallas in the end
151

, as well as issuing a writ of mandamus. The 

Supreme Court, whilst respecting the states' independence, is in a better position than the 

ECJ to “order lower courts around”, as all the states have agreed that the Constitution is 

the highest law. 

 

   The ECJ has a more complicated relationship with the member states, and bases its 

legitimacy on that the member state courts follow its ruling. Thus, even if the member 

state court does not implement its decision, it might not be possible to do anything about 

it directly, like in the Vito Inzirillo v. Caisse d’Allocations Familiales case where the 

national court found EC law to be non-applicable in the case when the ECJ did not rule in 

a "favourable" way.  

 

   These kinds of measures might stall an issue, but also anger other parties to the process. 

When this (non) implementation does not suit one of the parties to the case, they  might 

use this opportunity to get the case to be reversed by complaining either directly to the 

ECJ or via alerting the Commission to a breach of EU law. The Commission might take 

the member state in front of the ECJ to settle the issue. If it then wins the case, the 

member state can expect to either be fined or receive a warning, or both. Only if the 

arguments of the member state are sufficiently developed and ring true when compared to 

the EU law might the member states win the case. 

   The joining factor between these two courts is that both decide issues concerning the 

“founding treaties” or their respective jurisdictions; the Supreme Courts deals with 

“conflicts among the federal courts of appeals, federal district courts, and/or state courts 

on important legal principles or issues of federal law”
152

, thus interpreting the federal 

issues and the ECJ interprets the TFEU, the TEU and the other legislative acts of the EU.  
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5. Proposed Measures of Compliance 
 

   In the third chapter we analysed the inter court relations between the higher courts and 

the lower courts of the two legal systems. Chapter three revealed that the dynamics 

between the courts are slightly different when it comes to the recognition of the highest 

courts‟ authority between the US system and the EU system. Chapter four explored the 

methods the judicial systems and the higher courts employ in order to make the lower 

courts comply with their judgements, as well as ways for the lower courts to evade 

complying to their judgements and implementing their case-law. In this chapter, the 

future of these judicial systems will be looked upon and discussed. The third question of 

this paper; "what can be done to ensure compliance in the future?" will also be discussed.  

 

   We have seen that in the United States the states fiercely guard their Constitutionally 

given state rights from any infringement made by the federal administration, foremost of 

which in the judicial sector is the Supreme Court. The interpretations of the Supreme 

Court are those of the individual judge, making them resemble personal opinions in a 

higher degree than the ECJ‟s judgements. These opinions are visible to the public. 

Therefore, to ensure compliance and reduce criticism, the Supreme Court is reluctant to 

decide upon state law issues, such as the one in Bush v. Gore.  

   Compliance is dependent on mainly two factors, as Nyikos wrote in her article; 

acceptance and support. How do these manifest in the American court system? We can 

begin with analysing the acceptance of the Supreme Court rulings. Are they accepted? 

The high compliance rates show that they are, generally, accepted. Yet there might be a 

compliance that is thinner, more watered out, than the original Supreme Court Ruling, 

due to the ”slack leash” tactic that the Supreme Court deploys in order to make the lower 

courts accept its rulings more often. There are both positive and negative sides of such an 

approach. The positive side is that the rulings will be more accepted and thus complied 

to. The negative side is the fact that there exists a certain freedom of interpretation when 

it comes to the rulings, and thus the original sense of the ruling may be washed down into 

a bleak copy. It might then seem like that what is gained in compliance by the ”slack 

leash” approach, is lost in the interpretation of the lower courts. 

   This should be interpreted into a wider picture of the judicial system of the United 

States. It has only been about two hundred years since the states formed the Union and 

the Constitution. The states were independent entities until the formation of the union, 

reluctant to give up any of their former powers to decide on how to govern their land. 

Although they are now integrated into the Union, the thoughts of independence and the 

importance of state law is still a living issue. The self government of states thus 

influences the acceptance of federal decisions. 

   The political climate is another one of the issues separating the fifty states of the United 

States, and thus their interpretation of law. Depending on what political winds are 
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blowing within a state (be it Republican, Democrat or something else) they affect the 

acceptance (and support) of Supreme Court decisions. (This not considering the political 

affiliations of the Supreme Court judges, who are, after all, appointed by the president.) 

The judges in the lower courts are bound to have a political opinion and thus they will be 

inclined to either accept a specific ruling or to reject it. They will still have to judge on 

the topic, of course, but they will be able to interpret the case-law in accordance to their 

political views and opinions. 

   Political debate is usually seen as a sigh of a healthy democracy, yet the modern day 

politics of the United States shows a divided country. The cleft between the Republicans 

and Democrats is one of the problems that hinder a ”utopian” interpretation of Supreme 

Court rulings. A judicial "utopia" would be a country where compliance simply depended 

on the attributes of state law and not on the power-play between different political 

parties. Not to say that politics are somehow less important, only that the "utopian" view 

holds that ”justice should be blind” and judges rule according to the facts of the case and 

the state and federal law, and not use cases in order to advance certain political issues or 

agendas, to the possible detriment of the citizens. The case of Bush v. Gore shows how 

these issues intertwine, and how vulnerable the Supreme Court is to criticism against it 

meddling in state affairs (especially in the kind of cases relating to politics). 

 

   When discussing non-compliance, a discussion about political capabilities came up. It 

discussed the possibility of that member states with lower political capabilities would 

have a harder time complying with judgements from the ECJ. In a politically divided 

country, it is suggested, more difficult to come to agreements on how to implement EU 

law than in countries where the different political parties have a more fruitful dialogue 

(and perhaps share some common goals and values on how to govern society). 

   This could be transposed to the American system and the same problem could be 

discerned there. What one party proposes may be struck down by a majority of the other 

side. Discussions about certain rights and regulations end in stalemates, leaving issues to 

remain undecided for long periods of time. And then when there finally is a decision, it 

often tends to be bland due to the compromises made by the parties. This leaves America 

schizophrenically split on many important issues. 

   Such symptoms carry over to the state courts (mainly), as well as federal courts. The 

state laws will reflect the political beliefs of the political majorities in the states, which 

means that different states will have different opinions on specific issues. So when the 

Supreme Court decides a case it will favour one of these views. Because of this, the state 

courts where a majority opposes this decision will try to limit the application and effects 

of the judgement within their state. By that non-compliance is created. The solution to the 

problem is quite obvious:  one needs to mend the inter-party rifts. 
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   In conclusion we can say that if the political debate in the future could become less 

strictly divided, it would benefit the judicial system in that acceptance for different 

political views and thus for different judgements from the Supreme Court would increase. 

This would then, presumably, lead to a more uniform interpretation and thus a more 

”straight” compliance to Supreme Court decisions, not only increasing the statistical 

figures of compliance but also the actual compliance of the lower courts. 

 

   But there is a difference between the US and the EU; where the state courts seek (to a 

certain degree) to maintain their state‟s laws and values, the member states courts do not 

have this task in such a defined way. Sure they are the final instance after the preliminary 

procedure comes back from the ECJ, and they will rule after the member state‟s laws, but 

they as opposed to the US courts, are in a position to increase their own, and the 

judiciary's, importance in the member state. 

   This touches upon a deeper question; whether the courts should be able to decide upon 

constitutional issues in the home state and declare them ”unconstitutional”. For example: 

if the ECJ decides that a member state law goes against EU law, the member state courts 

would have to (unless they wish to non-comply) act in line with the judgement and the 

case-law. If this involves a constitutional issue, the member state courts might gain extra 

powers in the process, such as deciding whether a clause in the nation‟s constitution is 

legal. 

   Here a clash of interests can be seen. By complying to EU law, the member state courts 

might be, however much unwillingly, putting themselves in the position of the legislator. 

Any member of society fond of division of power is sure to react strongly to such a 

position, as it has been seen as dangerous to combine the legislative power with the 

judicial power. It is easy to see why some courts might wish to avert this change by 

interpreting the ECJ‟s judgements in such a fashion that they avoid being put in the shoes 

of the legislator (deciding upon the existence of laws instead of simply applying the law). 

 

   Compliance is already quite high in the EU, but it is always an interesting topic to 

ponder upon how actual (not merely statistical) compliance and incorporation could be 

furthered in the EU legal order. It is not an easy issue. First of all, there are 27 member 

states, and they are not on the same level of development (such as infrastructure, trade or 

simply put GDP). These differences will manifest themselves on the laws of the 

countries, as an example one can think about environmental protection legislation. If a 

country is industrially developed, it will be much easier to for the legislators to pass and 

comply with environmental directives of the EU. A country that is poorer, or is in a phase 

of developing its infrastructure will feel compelled to prioritize, as an example, industrial 

strength and growth before considering the environmental impact of the new industries 

etc. Thus, boosting development in undeveloped regions should be a priority in order to 

maximise the compliance to EU legislation and thus reduce non-compliance. 
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   Another issue that could be developed is the member state judges‟ knowledge of the EU 

law. Knowledge about EU law is still lacking in many parts of the member states‟ 

judiciaries. It is perhaps natural that judges dealing mainly with internal matters do not 

have the knowledge of EU law that might be required i order to fully appreciate the 

impact of the various decisions of the ECJ or applying EU law correctly to matters that 

come before them.  But, it also means that they will have less chance to interpret the 

case-law correctly, which in turn might attract the European Commission or a citizen-

litigant who recognize their errors and begin a process of non-compliance against the 

state in the ECJ. This of course finds its way into the statistics as non-compliance or 

incorrect implementation. 

   Counteracting ”ignorance” of EU law is then a good way of ensuring that national 

judges are up to date with the relevant legislation that is required in their field. It should 

be limited of course, to the areas that the judges work actively in. Just as in the American 

courts of law, there can never be a complete, 100% compliance rate to the case-law. This 

does not mean that efforts in improving knowledge of the EU‟s legal system is wasted. 

Even if the compliance rates might not rise dramatically, they might rise somewhat. A 

better educated judge will also be able to rule upon cases before him more correct and 

fair. Besides the obvious advantages for the citizens, who get a higher legal certainty 

when before the court, the ECJ might also benefit. The more correct cases are judged, the 

less cases the ECJ will receive concerning issues relating to misinterpretation of laws etc. 

It would allow the ECJ to focus its recourses on further developing the EU law. In a good 

circle, further clarification of the legislation will lead to less preliminary reference 

procedures and a further reduced number of cases to the ECJ. 

 

   Although such discussions are highly academic and might be much harder to 

implement in reality, one should remember that the European legal system is younger 

than, for example, the United States legal system. Adding to that, many of the European 

countries have much older legal traditions, which then might come in conflict with this 

60-70 years old European Union Law. Development of law takes time. It most often 

changes slower than the world around it, as there must be a firm foundation for law. 

Therefore it is not surprising that there is no complete balance between the member states 

and the EU yet. New directives and regulations are issued as to adapt the EU law to the 

changing world. Think only about the leaps in technology made in the last thirty years, 

and then ponder upon how difficult it is to adapt legislation to fit the current standards of 

technology if they change completely (rendering the old obsolete) within ten years. 

 

   An additional point that could increase the efficiency and compliance to ECJ decisions 

would be to  learn from the re-organization of the Supreme Court in 1988 reform. The 

Supreme Court drastically reduced the number of accepted appeals that it could receive, 
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saving itself from a flood of cases that would slow down the proceedings at court 

drastically. By doing something similar, the ECJ could focus its task on dealing with 

new, undecided and "controversial" cases instead of judging on issues that have already 

been decided or are obvious. The General Court, which already deals with a good lot of 

questions, could for example take cases that can be decided quicker due to already 

existing case law. This would leave the ECJ free to deal with new cases. 
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6. Conclusion 
 

   Whilst the Supreme Court struggles with its right to be the final interpreter of the 

Constitution and not getting involved in politically questionable issues, the ECJ tries to 

lead the judicial evolution of EU law while at the same time being cautions not to step on 

the member state's toes. As EU law is changeable, member states' courts might be more 

willing to implement ECJ decisions, because they know that the law might change, or 

that the ECJ might interpret the law different in view of new legislation. 

   In the US then (where the laws are changeable too) interpreting Constitutional rights, 

and making new rights, is not a job that the Supreme Court was explicitly set to do in the 

wording of the Constitution. Therefore its decisions may more often come under fire. 

Such dissent has a higher chance to come from state courts, as it was found that the US 

federal courts and the EU member state courts had, according to statistics, roughly the 

same percentage of compliance, both being over 90%, but the US state courts stood out, 

with lower compliance ratings at about 85%. 

 

   There is a plethora of ways to non-comply with a decision, as seen in chapter three. 

Answering the first question of this paper (is the supremacy of the two courts uncontested 

by the lower courts/member state courts?) we can say that the supremacy could be 

contested by the lower courts if they feel their state/national issues have been bypassed or 

that the judgement is not in their best interest. 

   In general, it can be said that the compliance to Supreme Court and ECJ decisions is 

high, in the second chapter the statistics showed this. On the other hand, statistics do not 

show everything. Compliance may exist on the paper, in that a court follows a judgement, 

but in real life it may be excluding certain parts of the judgement. As it is hardly 

reasonable to expect 100% compliance, it is better to focus ones attention on improving 

the actual compliance of lower courts. 

 

   The second question (how are the decisions imposed on the lower courts?) was 

discussed in the fourth chapter by examining enforcement of compliance. It showed that 

the lower courts have various methods to evade a full implementation of a decision, but 

also that there is a certain range of acceptance, from the side of the higher courts when it 

comes to judges‟ own interpretation of the case-law. There are other ways for the lower 

courts not to comply with  judgements, for example, they may apply case-law in such a 

watered out version that it does not have any palpable effects. 
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   The final question (what measures should be done to ensure compliance today and in 

the future?) was discussed in the fifth chapter. One conclusion was that the US state court 

and the European (member state's) national courts both have wishes to remain in a way 

independent, and that this aspect colour their interpretation of rulings. By having a 

state/national law to consider, they have double loyalties and might not have the complete 

fidelity to the Supreme Court/ECJ. Therefore it is important to find ways of securing 

compliance from these courts.  

   Increasing the knowledge of EU law in the various national courts would be an 

incentive for them to further apply and understand EU law. By gaining a deeper 

knowledge of the subject they could more readily apply it in their member state courts 

and would perhaps be more comfortable with incorporating EU law. Development of a 

healthy legal standard in member states is a second road to further actual compliance. By 

supporting development in countries, there will be an upswing in compliance, as the state 

will be able to shift its focus from basic development needs of the state to refinement of 

its different institutions. 

   For the US, the political situation influences the work of the courts making them less or 

more likely to accept Supreme Court rulings. By creating a less separated political 

climate, actual compliance should increase, as recognition of the Supreme Court's 

judgements would become more wide spread, even amongst the states where a political 

majority disagrees with a ruling. Higher compliance could also mean a decrease in the 

number of litigations, and thus less challenges of the decisions. 

   Thus, the conclusion of the third question and of this paper is that political and policy 

divisions in a country, or between an organization and its members results in non- 

compliance. Reducing this kind of friction will help increase compliance to decisions, not 

only statistically but also in practice, as the lower courts will feel more comfortable with 

the rulings. 
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Appendix 2 - Infringement Statistics (in colour) 

 

 
 

Börzel, Tanja A., Graph 3: Member States' Non-Compliance across Stages, 1986-99. 

 

Here the non-compliance is illustrated by a graph, showing the different stages of the 

infringement process. Stage 1: reasoned opinion. Stage 2: first ECJ referral. Stage 3: ECJ 

judgement.  Stage 4: second ECJ referral. 


