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Abstract 
 

 This paper describes the responsibility of states with a focus on victims of 

trafficking. In many cases the victim’s family has sold the child to trafficking, due 

to poverty or other reasons. The aim with this paper is to define the responsibility 

of states for investigating the situation thoroughly before sending children back, 

for example what the circumstances look like in the home state and the situation 

in the community. The paper also describes the responsibility of states and the 

status of victims of trafficking. 

Human trafficking is today a huge problem, spread all over the world and can be 

regarded as the slavery of the modern age. The simplified definition of human 

trafficking is the recruitment, transportation, transfer, harbouring or receipt of 

persons, with use of force or some kind of coercion for the purpose of 

exploitation. For children the definition is the same but without the requirement of 

use of force.  

Several international conventions and regional guidelines such as the Council of 

Europe and the European Union conventions and directives have to be considered 

when taking care of a victim. The principle of the best interests of the child is an 

important instrument in the process but the definition is rather wide. This could 

cause a few problems, as with predictability and foreseeability.  

The member states of the European Union are urged to trust each other’s 

authorities which could cause a few problems. If a child is sold by the family and 

is sent back just because the home state is a member to the European Union, 

certain issues need to be examined. Before a child is sent back an investigation 

has to be done, regardless of where the child comes from.  
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1. Introduction 
A child is sold or kidnapped in its home state, either sold by its own parents or 

relatives or fooled to believe that there is work waiting when sent abroad. In the 

other state the child is forced into some kind of slavery - sexual, steeling or 

begging. If the child is saved by, for example, the police there can be a trial 

against the perpetrators and after that it is time to decide whether the child is 

supposed to be sent home or stay in the state it was found. The child, or the 

appointed guardian, can apply for a residence permit and then there is an asylum 

process. The following text is examining the responsibility of the state during the 

procedure.   

Human trafficking is a major problem in the world, and Europe is not 

an exception.
1
 The United Nations has estimated that approximately 1,2 million 

children are subjects to human trafficking each year and human trafficking is 

today the third most common crime in the world, after drug and gun trade.
2 

Even 

though the crime of sexual human trafficking has existed since the beginning of 

1900, it wasn’t until the making of The United Nations Protocol to prevent, 

suppress and punish trafficking in persons, especially women and children that the 

international community decided for a definition of trafficking in persons.
3 

Human 

trafficking is not to be mixed up with human smuggling, which means the 

smuggling of migrants, defined in the protocol against the smuggling of migrants 

by land, sea and air; “Smuggling of migrants” shall mean the procurement, in 

order to obtain, directly or indirectly, a financial or other material benefit, of the 

illegal entry of a person into. 
4
 In 1989 world leaders decided that there should be 

special protection for children. The Convention on the Rights of the child was 

created and almost every state except for The United States and Somalia has 

recognized it.  

The aim of this paper is to describe the protection of child victims of 

human trafficking when the crime is discovered and a decision on the future of the 

child has to be done. If the decision is that they are being sent home to their home 

state, the question is if there are any responsibilities for the returning state to 

check if it is a safe return. The aim is to specify what international and European 

Union laws that are applicable for the sending state in the decision making and 

afterwards. The purpose is also to look at examples from Swedish national law 

and examples from a few cases regarding children who has or hasn’t been sent 

home for different reasons. As discussed in the Vienna Forum Report, states must 

be aware of potential gaps in the legislative frameworks in the process of fighting 

                                                 
1
  Council of Europe Convention on Action against Trafficking in Human Beings (CETS No. 197)  

The Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European Community 

entered into force on 1 December 2009. Explanatory Report 1.A.  
2
 UNICEF Sweden. 

3 The United Nations Protocol to prevent, suppress and punish trafficking in persons, especially women and children, 

supplementing the United Nations Convention against transnational organized crime.  Established in 2000 and went into 

force 2003. 
4
 35 N.C.J. Int'l L. & Com. Reg. 669 (2009-2010)  International Market for Trafficking in Persons for the Purpose of 

Sexual Exploitation: Analyzing Current Treatment of Supply and Demand, The; Flowe, Meredith, and Protocol against the 

Smuggling of Migrants by Land, Sea and Air, supplementing the United Nations Convention against Transnational 
Organized Crime, 2004. 
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trafficking domestically.
5
 The essay aims to examine if the protection for children 

is wider than for adults. Victims from human trafficking are facing many 

problems, for example that they often have language problems in the state they are 

found and fear being sent back into the trafficking loop again. Child victims are 

even more fragile and need more protection than adults. Most part of the essay 

will look at the return of child victims, but the term the best interests of the child 

as well as refugee will also be discussed, together with a look at the refugee and 

penal legislation in Sweden, with a focus on children. 

This thesis is developed throughout traditional method of 

jurisprudence: a study of the available legislation from an international level down 

to the national level, with examples from case law and NGO’s opinions to see if 

there are any gaps in the legislation regarding trafficking child victims. The 

material also consists of preparatory works as well as guidelines to both 

international and national law to find out what the purpose and meaning is with 

the legislation. To be able to answer the questions the first thing that have to be 

determined is what kind of status a trafficking victim has; if they are seen as 

refugees according to the 1951 Refugee Convention and how it is applied in 

national law and what the term the best interest of the child means. 

The discussion consists of a couple of question formulations. How the 

protection of child victims look like, what the responsibilities of states are, what 

kind of status does trafficking victims have, and if a trafficking victim is a 

refugee.  

The legal areas will consist of mainly international and European 

Union legislation but examples on how the Swedish legislation deals with the 

return as an example of how it can be handled is also regarded. The thesis will 

raise questions regarding human trafficking in children, as defined further down. 

Children as defined in The Convention on the Rights of the Child, Article 1, for 

the purposes of the present Convention, a child means every human being below 

the age of eighteen years unless under the law applicable to the child, majority is 

attained earlier.
6
 The thesis will regard victims that are not found in their home 

states, even though the definition of a human trafficking victim doesn’t preclude 

victims found in their own state. 

 

  

                                                 
5
 The United Nations Global Initiative to Fight Human Trafficking (UN.GIFT) The Vienna Forum report: a way forward to 

combat human trafficking UNITED NATIONS New York, 2008. 
6
 Convention on the Rights of the Child Adopted and opened for signature, ratification and accession by General Assembly 

resolution 44/25 of 20 November 1989 entry into force 2 September 1990, in accordance with article  49. 
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2. Defining trafficking  
 

Trafficking with humans can be seen as a slavery of the modern age.
7
 Slavery is 

prohibited as stated in the United Nations Universal Declaration of Human 

Rights.
8
 Human trafficking is a large income for the organized crime and is often 

a transnational problem,
7
 although the trans-border issue is not a requirement for it 

to be considered as human trafficking. As defined in the optional protocol to 

Prevent, Suppress and Punish Trafficking in Persons, Especially Women and 

Children, supplementing the UN Convention against transnational organized 

crime, Article 3(a)  

Trafficking in persons shall mean the recruitment, transportation, 

transfer, harbouring or receipt of persons, by means of the threat or 

use of force or other forms of coercion, of abduction, of fraud, of 

deception, of the abuse of power or of a position of vulnerability or of 

the giving or receiving of payments or benefits to achieve the consent of 

a person having control over another person, for the purpose of 

exploitation. Exploitation shall include, at a minimum, the exploitation 

of the prostitution of others or other forms of sexual exploitation, 

forced labour or services, slavery or practices similar to slavery, 

servitude or the removal of organs.
9
  

In the same article (c);  

(c) The recruitment, transportation, transfer, harbouring or receipt of a 

child for the purpose of exploitation shall be considered “trafficking in 

persons” even if this does not involve any of the means set forth in 

subparagraph (a) of this article. 

The protocol regards trafficking on an international level and deals with organized 

crime and three prerequisites must be fulfilled for it to be applicable. The action; 

recruitment, transportation, transfer, harbouring or receipt of persons, how the 

action was performed; with threat or use of force or other forms of coercion, of 

abduction, of fraud, of deception, of the abuse of power or of a position of 

vulnerability or of the giving or receiving of payments or benefits to achieve the 

consent of a person having control over another person, with the purpose of 

exploitation.
10

 The prerequisite coercion is not demanded as evidence if the 

trafficking regards a child.  

                                                 
7 

35 DAJV Newsl. 29 (2010) The Crime of Human Trafficking; Dammer, Harry R. 
8
 United Nations Universal Declaration of Human Rights approved on 10 December 1948 by the General Assembly, article 

4. 
9
 The United Nations Protocol to prevent, suppress and punish trafficking in persons, especially women and children, 

supplementing the United Nations Convention against transnational organized crime.  Established in 2000 and went into 

force 2003. 
10

 23 Hum. Rts. Q. 975 (2001) Human Rights and the New UN Protocols on Trafficking and Migrant Smuggling: A 

Preliminary Analysis; Gallagher, Anne. 
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In the Optional Protocol to the Convention on the Rights of the Child 

on the sale of children, child prostitution and child pornography, article 10.2, 

states and authorities are urged to cooperate with each other to fasten the 

reintegration and reparation.
11

 Regarding the treatment of unaccompanied and 

separated children outside their country of origin, that is stated in the General 

Comment number 6 for the CRC, special attention should be drawn to especially 

vulnerable situations for unaccompanied children and the problems that states fear 

in relation to that. It appears also in that general comment that separated children 

could depend on a number of things, but one reason could be that the child was 

sold by its parents. The Committee has identified that there is a number of gaps 

regarding the protection of these children, for example the risk of exploitation and 

abuse. States should not return children back to states if they think that there is a 

real risk for harm to the child. The victims from trafficking should also be seen as 

victims from serious human rights violations. Some trafficked children can also be 

seen as refugees according to the 1951 Convention and with that status, they enjoy 

rights under the 1951 Convention. For those children not being stated as refugees 

under the 1951 convention they should anyway enjoy complementary forms of 

protection, as the full human rights for children of that state and territory. If the 

child neither gets a refugee status nor a complementary form of protection, at least 

the protection from the norms of the CRC should apply. 
12

 

The battle against human trafficking is not all about prosecuting the 

offenders, but to protect the presumptive victims from being trafficked. According 

to the UNHCR the protection of victims is often short-termed and limited to the 

usual victim protection within the prosecution system. The victims need 

international protection and this often means granted asylum and protection. 

UNHCR also states that special protection for children should be established, 

within the scope of the best interest of the child, and getting information about the 

parents’ role in the trafficking situation. 
13

 

In the UNICEF guidelines on the protection of child victims of 

trafficking there are many advices on how a state should handle a child victim and 

what responsibilities they have. It says that the authorities in the receiving state 

should appoint a guardian to the child and care about the individual needs of each 

child to, inter alia, avoid re-victimization. The children should have the right to 

return to their state or place of origin.
14

 While there has been a growth in terms of 

regulations the question remains on where exactly the responsibility lies. The 

returning state can either chose to trust that the receiving state respects these 

guidelines or do a follow-up themselves in order to protect the child. The child 

can also be sent to a third state, but only if it is not possible to stay or to go back 

                                                 
11

 Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child 

pornography Adopted and opened for signature, ratification and accession by General Assembly resolution. 
12

 Committee on the rights of the child, Thirty-ninth session 17 May-3 June 2005 General comment No. 6 (2005) 

Treatment of unaccompanied and separated children outside their country of origin. 
13

 Human trafficking and refugee protection: UNHCR’S perspective Conference Paper: Ministerial Conference on 

“Towards Global EU Action Against Trafficking in Human Beings”, Brussels, 19-20 October 2009 
14

 9:2, UNICEF Guidelines on the Protection of Child Victims of Trafficking, 2006. 
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to their home state, and if it is in the best interests of the child and with special 

accounts taken to protection and safety.
15

 According to these standards, a follow-

up should be done by the competent state, to assure that the child is treated well 

and the risks for being re-trafficked are gone. It has to be stated who has the main 

responsibility and when the responsibility shifts from the returning state to the 

receiving state. It also has to be stated if the responsibility remains or overlap 

between the sending and receiving state.  

 
 

 

 

  

 

 

 

  

                                                 
15

 9:3, UNICEF Guidelines on the Protection of Child Victims of Trafficking, 2006. 
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3. Defining the protection of children 
 

This chapter examines two interrelated questions: 

1. How does the protection of child victims look like? 

2. What are the responsibilities of states? 

The Convention on the Rights of the child, henceforth the CRC, is a legally 

binding instrument and with agreeing to ratify the CRC states have consented to 

respect children’s rights in every decision, according to article 3.1 in the 

Convention on the rights of the child; 

 

In all actions concerning children, whether undertaken by public or 

private social welfare institutions, courts of law, administrative 

authorities or legislative bodies, the best interests of the child shall be a 

primary consideration.  

The best interests of the child is a well-known term of the CRC and the General 

Comments to the CRC states that 

 

“A determination of what is in the best interests of the child requires a 

clear and comprehensive assessment of the child’s identity, including 

her or his nationality, upbringing, ethnic, cultural and linguistic 

background, particular vulnerabilities and protection needs. 

Consequently, allowing the child access to the territory is a 

prerequisite to this initial assessment process. The assessment process 

should be carried out in a friendly and safe atmosphere by qualified 

professionals who are trained in age and gender-sensitive interviewing 

techniques.”
16

 

There is no exact definition of the term, but it is accepted as an international 

principle, even though it can be seen as an open principle that can be interpreted 

in different ways. It should be applied in many different situations and therefore a 

specific interpretation can be difficult. Because of the lack of definitions on the 

principle it can result in a lack of predictability in case law when it is applied.
 17

 

The CRC was created because the world leaders saw that children need 

special protection. Special regard should be taken in every decision and the 

principle the best interests of the child makes this an important instrument. Is the 

legislation any different regarding children that have been subjects to trafficking 

compared to an adult victim?  

                                                 
16

 Committee on the rights of the child, Thirty-ninth session 17 May-3 June 2005 General comment no. 6 (2005) Treatment 

of unaccompanied and separated children outside their country of origin. 
17

 International Journal of Law, Policy and the Family 14, (2000), 206-225 The best interests of the child in the Swedish 

Aliens Act, Johanna Schiratzki. 
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On a regional level the protection of trafficking victims is raised in the 

Council of the European Union, more specifically in the directive 2004/81/EC, 

which concerns third-country nationals who are victims to trafficking. The 

purpose of the Directive is to define the conditions for permitting limited 

residence in the member states for victims cooperating in the fight against inter 

alia trafficking in human beings. According to the third article it is applicable 

even if the third country national entered the country illegally, which often is the 

case with human trafficking victims. The children have some wider protection 

with article 10 in the same Directive that states that the member states should 

extend the residence period if it coincides with the best interests of the child. On 

the other hand, this Directive only turns to third country nationals, and not 

members of the European Union. What happens if a state is not fulfilling its 

obligations when bound by a directive? The responsibility to follow the directive 

has been to court in the year of 2009. Spain was sentenced for failure to fulfill its 

obligations with directive 2004/81/EC and was sentenced for failure on giving 

residence permits to persons who is subjects to human trafficking or illegal 

immigrants that was cooperating with the authorities.
18

 As written above, the 

understanding in the European Union is to trust the other countries authorities to 

protect to victims when they are being sent home. This can be a problem, as 

discussed later, if the protection is on different levels in the member states. 

When a human trafficking case is resolved and the prosecution process 

is finished, several issues are still left to deal with. After the victims have testified, 

they will either be sent home or be granted residence permit in the state they 

testified in. The European Union has made a collective measure against human 

trafficking and sexual exploration of children. It contains questions about 

definitions, jurisdiction, court, support to the victims and police work. Through 

this the member states reviewed their legislation and arranged for the human 

trafficking crime to be penalized.
19

 There was also an Ad hoc committee created 

within the European council to bring forward actions against trafficking for, inter 

alia, protect the rights of the trafficking victim. The European council convention 

on action against trafficking in human beings was created and it raises many 

issues on the subject human trafficking but the most significant one regarding 

special protection for children is the issue on the return on victims from 

trafficking. Article 16.7 states the following:  

Child victims shall not be returned to a State, if there is indication, 

following a risk and security assessment that such return would not be 

in the best interests of the child.
 20

   

                                                 
18

 C-266/08. 
19

 Regeringens proposition 2003/04:111 Ett utvidgat straffansvar för  människohandel. 
20

 Council of Europe Convention on Action against Trafficking in Human Beings, Warsaw, 16.V.2005, The Treaty of 

Lisbon amending the Treaty on European Union and the Treaty establishing the European Community entered into force on 

1 December 2009. As a consequence, as from that date, any reference to the European Community shall be read as the 
European Union. 
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This makes sense but there is a problem that could arise is that maybe it is not 

established exactly who sold the child to trafficking, and if it is the parents, the 

child returns to the same environment and risks being sold again. Is this 

Convention protecting the children from this to happen? At first there has to be an 

indication that the return would not be in the best interests of the child, and the 

Migration Board in that state needs to get that indication from somewhere, as a 

suggestion from the child, or the legal guardian that this is the case. The child 

could have language problems or just being too scared to say anything at all. If 

there is no indication, the risk and security assessment is never looked at, if the 

specific article is followed to the letter. Another question is how the security and 

risk assessment is being undertaken. If the state contacts the authorities of the 

receiving state, they might not get the correct information. 

As to be discussed below: What difference does this legislation make? 

It makes the crime even worse if it is committed against a child. Even though the 

crime already is committed it could frighten the perpetrators to commit further 

crimes.
21

 The harder punishment for crimes against children may give them some 

more protection, even though it is hard to prove. The government also shows that 

both the crime of trafficking and the purchase of sex from children are serious 

crimes which are also stated in the international conventions.
22

   

 

Examples from national legislation 

 

To follow up how the states that have ratified the CRC are 

implementing it in their legislation the United Nations has a treaty-based organ, 

The Committee on the Rights of the Child. Following is some examples from 

Swedish and Romanian problem areas and issues.  

 

Sweden  

According to the Board of the National Police in Sweden child 

trafficking exists in Sweden. It is likely that the crackdown process is similar to 

adults, which for example are serious physical and psychological abuse to make 

them follow orders. In Sweden most of the child trafficking victims are forced to 

begging (for example for money) but sexual abuses also exist.
23

  

The Swedish Government has received substantial critique for not fully 

implementing the best interests of the child when it comes to migration issues. 

Children should have their voices heard and their needs taken into account, the 

Committee on the Rights of the Child has written in one of their reviews of the 

Swedish Governments “implementation” of the CRC. The Committee 

recommended in the report from 2007 that Sweden should strengthen the 

protection for the human trafficking victims and respect the best interest of the 

                                                 
21

 http://www.regeringen.se/sb/d/2593/a/116601. 
22

 Regeringens proposition 2003/04:111 Ett utvidgat straffansvar för människohandel. 
23

 Regeringens proposition 2009/10:152 Förstärkt straffrättsligt skydd mot människohandel.  
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child in asylum cases.
24

 Children who need protection should get a refuge in 

Sweden, the Committee holds, and they “should be met by a humane and legally 

secure asylum system”. 
25

 Children also have the right to be protected, as stated in 

article 20 of the CRC. The United Nations Children’s Fund – UNICEF - and a 

number of other organizations have criticized the decision to not implement the 

CRC as law, and are recommending Sweden to implement the CRC as law. In the 

preparatory work for the Swedish Aliens Act, the Government stated that the 

wider definition of the best interests of the child was applied when the CRC was 

“implemented”. This meant that the principle should be applied on all areas and 

every decision regarding the Swedish Aliens Act.
26

 The term was attached to the 

Swedish Aliens Act 1997 and appeared in four cases in the Enlarged Aliens 

Appeals Board in the year of 2010.
27

  

In the preamble of the Swedish Aliens Act
28

 it is stated that when a 

case coming under the Aliens Act involves a child, the Act has to be implemented 

in such a way that allowance is made for the child’s health and development and 

for what is otherwise required in its best interests. Sweden ratified the CRC 1990, 

as well as the Optional Protocol to the CRC and has chosen not to implement the 

CRC as law; instead the state has chosen to transform its legislation so it’s 

compatible with the Convention.  

In Swedish law, the Human trafficking crime (the legislative term is 

kidnapping) is punishable with up to four to ten years in prison or for life, stated 

in the Swedish Penal Code, 1§ chapter 4. If the kidnapping is committed against a 

child, there is no prerequisite that includes force, and this makes the section wider 

for children and makes it easier to persecute the people guilty of the kidnapping. 

The preparatory work for that section stated that the vulnerable situation of 

victims below 18 years needed to be clarified. The vulnerability is always 

considered to be abused if human trafficking crime is committed against a child.
29

 

The purchase of sex in Sweden has a special section in the Penal Code regarding 

children, 9§ chapter 6. The section says that the crime can give up to four years in 

prison, compared to buying sex by an adult that can give six months.  

Swedish legislation makes a difference between children and adults in 

the Aliens Act with the term the circumstances, as discussed below. It makes a 

difference for children and it is of course very important that special regard is 

taken in the asylum process considering children. They have, as we have seen 

above, more needs than adults and don’t always know their own best. Special care 

should be taken and an evaluation of the vulnerability of the child and what a 

probable return would make to the child. The decisions in the Swedish courts 

                                                 
24

 Sveriges fjärde rapport till FN:s barnrättskommitté om arbetet med barnkonventionen under 2002-2007. 
25

 The Committee on the Rights of the Child, 2007. 
26

 Preparatory work, Regeringens proposition 2004/05:170 Ny instans- och processordning i utlännings- och 

medborgarskapsärenden Prop. 2004/05:170 Regeringen överlämnar denna proposition till riksdagen. Stockholm den 26 maj 
2005. 
27

 www.Infotorg.se, search for the best interests of the child (barnets bästa). 
28

 SOU 2005:716. 
29

  Utredningen om människohandel m.m. Utredningen överlämnar härmed betänkandet Människohandel och 

barnäktenskap – ett förstärkt straffrättsligt skydd (SOU 2008:41). 
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reflect the preparatory work in some cases, even though not in all.  It is also stated 

by the Swedish Council of Legislation that it is important to stress that a child can 

have its own reasons for a residence permit and that it doesn’t have to have 

something to do with an adult. That is an important statement that makes the child 

have some kind of legal status and voice.
30

 The Swedish Aliens Act chapter 5 6 § 

have a section where an alien could get residence permit due to exceptionally 

distressing circumstances, and that regulation is even wider if it concerns a child. 

This can be connected to the trafficking problem, with the best interests of the 

child in relation to the special regulation. In one case an unaccompanied refugee 

child from Burundi travelled to Sweden without a guardian and was diagnosed 

with moderate depression. She submitted that she was suicidal and reported that 

she might get killed by people stalking her and her family. She claimed that she 

should stay due to exceptionally distressing circumstances, due to the depression 

and fear for persecution. Even though they couldn’t locate the child’s family in 

Burundi, the court decided to refuse her residence permit inquiry and she was sent 

back. 
31

 This could be applied on a trafficking child victim who also could fear for 

persecution if being sent back. In another case, a child was granted a residence 

permit due to exceptionally distressing circumstances. His health was weak after 

seeing people getting killed in his home state and he had post traumatic disorder. 

The Enlarged Aliens Appeals Board granted him residence.
32

 In November 2011 a 

child that was living on the streets of Morocco, was granted residence permit due 

to the circumstances discussed above. The reasons of the court were the social 

situation that he risked getting back into if returning and that he was not going to 

be taken care of by the authorities or relatives. Some circumstances of 

humanitarian character were looked at during the evaluation and the court referred 

to the risk of social ejection due to torture or similar horrible situations in the 

home state or as an aftermath of trafficking. 
33

 The last judgment would maybe 

strengthen a child’s protection if being subject to trafficking as well as a decision 

of the circumstances regarding a young woman that risked being a subject to, inter 

alia, human trafficking in Somalia and therefore got a residence permit. 
34

 It is 

therefore stated that a risk of being a subject to human trafficking could constitute 

a reason for staying in Sweden. It must therefore be considered whether the same 

consideration is taken when it regards a child who already has been subject to 

human trafficking. Is the case treated the same way when a victim applies for a 

residence permit? When it has happened one time already, could it be considered 

a risk for happening again?  

So what would happen if a child that has been subject to trafficking 

applies for a residence permit in Sweden? First of all, the child or its guardian 

                                                 
30

 Page 194, Regeringens proposition 2004/05:170 Ny instans- och processordning i utlännings- och 

medborgarskapsärenden Prop. 2004/05:170 Regeringen överlämnar denna proposition till riksdagen. Stockholm den 26 maj 

2005. 
31

 MIG 2009:8. 
32

 MIG 2009:7. 
33

 UM 2904-11. 
34

 UM 933-11. 
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needs to make the application for the residence permit, and first of all argue try to 

get the status refugee. The child has to show that it is afraid of persecution in the 

home state and if the court does not agree that he or she is a refugee and is a 

subject to persecution, it is time to apply for in need of protection, that the child 

fears being seriously harassed in the home state. If the court doesn’t approve of 

the above mentioned reasons the child needs to argue for exceptionally distressing 

circumstances. It would be appropriate to claim for a fear for being trafficked 

again and that the authorities’ of that state is not able to give the appropriate 

protection to the child. It could also be claimed that the best interests of the child 

is not fulfilled if the child is being sent back. The other side of this is the question 

if the state can grant asylum for a child victim due to distrusting the authorities 

and government of the home state can protect the child from getting back into 

trafficking again, and the family was not involved, should you then separate the 

child from its family because it cannot be protected? 

Within the EU there is an understanding to trust the authorities of the 

other member states. It was recently reported in Swedish newspapers that a 14 

year old girl from Romania was sold by her family to several men. After being 

found by the police in Sweden she is now deported back to Romania, where she 

doesn’t have a family. Back in her home state she risks being exposed to 

trafficking again, but the Swedish Migration Board reached the conclusion that 

the authorities of the Romania are accountable for protecting her. The fact that 

Romania is a member of the European Union makes it difficult for Sweden to give 

applicants from EU asylums. The General Counsel of the Migration Board says 

that he can’t recall that applicants from the European Union have got asylum ever 

in Sweden. The girl and her lawyer claimed for a residence permit due to 

exceptionally distressing circumstances but the court decided to refuse her that. It 

is now appealed to the Enlarged Aliens Appeals Board.
35

 The Swedish Migration 

Board simply trusts that authorities of the home state will help her and prevent 

this from happening again.
36

 A similar case is discussed in “The International 

Market for Trafficking in Persons…” where a Romanian girl was promised a job 

as a housekeeper in the United Kingdom, but was instead forced into prostitution. 

She was a subject of threats and maltreatment and was also re-trafficked a number 

of times. She was found in a police raid and was then sent back to Romania. 
37

 

 

    

 

 

 

 

                                                 
35

 Article from Aftonbladet: http://www.aftonbladet.se/nyheter/article13906975.ab. 
36

 Articles from Aftonbladet, DN: http://www.aftonbladet.se/nyheter/article13912664.ab , 

http://blog.unicef.se/tag/trafficking/, http://www.dn.se/nyheter/sverige/14-aring-holls-som-sexslav-i-goteborg and 

http://www.aftonbladet.se/nyheter/article13906984.ab. 
37

 35 N.C.J. Int'l L. & Com. Reg. 670 (2009-2010) International Market for Trafficking in Persons for the Purpose of 

Sexual Exploitation: Analyzing Current Treatment of Supply and Demand, The; Flowe, Meredith. 

http://www.aftonbladet.se/nyheter/article13912664.ab
http://blog.unicef.se/tag/trafficking/
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Romania 

Romania ratified the CRC 1990
38

 and entered the European Union 2007. In 2003 the 

Committee on the Rights of the Child welcomed that Romania had made a couple of 

important legislative changes, for example a law concerning trafficking of persons. 

The Committee also welcomed that Romania created a task force on trafficking as 

well as a national plan with actions against trafficking. They also received positive 

response from the Committee for ratifying the Optional Protocols to the Convention 

on the Rights of the Child on the sale of children, child prostitution and child 

pornography, and on the involvement of children in armed conflict. Other 

conventions they got positive response for ratifying were ILO Convention No. 182 

concerning the Prohibition and Immediate Action for the Elimination of the Worst 

Forms of Child Labour, the Hague Convention of 1993 on Protection of Children 

and Cooperation in Respect of Intercountry Adoption. These are ratifications of 

instruments that can affect the battle against trafficking of children.  

 Romania is both a country of origin and a transit of trafficked children 

which the Committee concluded from a report by CEDAW. To protect the child 

victims the Committee urged Romania to not criminalize the prostitution of children 

and to give them full protection. It was also important to stress the access to 

recovery for the victims. The committee was concerned with the discrimination of 

Roma children. Because of the fact that Roma children from the beginning are 

facing a lot of discrimination the risk would therefore increase if being exposed to 

trafficking. The risk of persecution would be immediate, because the protection for 

these children is lower. 

 In the US 2010 Trafficking in Persons Report it was clear that Romania 

face serious challenges within the trafficking area. The report describes 

Romania’s difficulty to conform to the standards for elimination of trafficking, 

even though they had made efforts to do so. Romania had been working together 

with NGOs to enable protection for the victims. The recommendations that were 

made for Romania consisted of a lot of victim based issues, for example victim 

funding and training judges to be victim sensitive. During the reporting period the 

government of Romania decreased its funding to victims which resulted in far less 

victims getting assistance and help by both the government and NGOs
39

. The 

report tells us that even though the rights of the victims were respected, there was 

still some disrespect towards the victims from the judges. 
40

 

 

Romania and Sweden face different problems, Romania being a country of origin 

and Sweden being a country of destination. Romania needs to comply with the 

standards for children, especially from minority groups, like Roma children. 

Sweden fails to protect all child victims and some have been sent home, even 

though they risked being trafficked again or persecuted. Romania is a member of 

the European Union which makes Sweden trusting its authorities and believing, or 

                                                 
38

 http://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en. 
39

 NGO means Non-Governmental Organization. 
40

 2010 Trafficking in Persons Report: http://romania.usembassy.gov/2010_tip_en.html. 
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has to believe, that they would protect the victim at home. The most alarming 

issue seems to be the difficulty to grant child victims asylum/resident permit in 

the destination countries and on the other side protect the children in the country 

of origin. 
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4. The status of trafficking victims 
 

This chapter examines two interrelated questions: 

1. What kind of status does trafficking victims have? 

2. Is a trafficking victim a refugee and does that make a difference with 

regard to the safety of the victim in a possible return? 

The right to seek asylum has its grounds in article 14 of the Universal Declaration 

of human rights.
41

 There is a convention and protocol relating to the status of 

refugees, from here on The 1951 Convention. According to part one of Article 1a 

in the 1951 Convention a refugee is:  

a person who have a fear of being persecuted for reasons of race, 

religion, nationality, membership of a particular social group or 

political opinion, is outside the country of his nationality and is unable 

or, owing to such fear, is unwilling to avail himself of the protection of 

that country; or who, not having a nationality and being outside the 

country of his former habitual residence as a result of such events, is 

unable or, owing to such fear, is unwilling to return to it. 

Almost the same definition is found in the Swedish Aliens Act, but there is a 

clause that says that both refugees and persons in need of protection who are in 

Sweden are entitled to a residence permit. In the preparatory works it is stated that 

it would apply either if the person is afraid of persecution from the authorities or if 

the authorities can’t protect the person from individuals persecuting him or her. 
42

  

This would per se include other people than refugees, as defined in the Aliens Act 

(chapter 5 section 1). There is also a clause where a residence permit can be 

permitted. 
43

 

If a residence permit cannot be awarded on other grounds, a permit 

may be granted to an alien if on an overall assessment of the alien’s 

situation there are found to be such exceptionally distressing 

circumstances that he or she should be allowed to stay in Sweden. In 

making this assessment, particular attention shall be paid to the alien’s 

state of health, his or her adaption to Sweden and his or her situation 

in the country of origin. Children may be granted residence permits 

under this Section even if the circumstances that come to light do not 

have the same seriousness and weight that is required for a permit to 

be granted to adults. 

                                                 
41

 Universal Declaration of Human Rights approved on 10 December 1948 by the General Assembly. 
42

 International Journal  of Law, Policy and the Family 14, (2000), 206-225 The best interests of the child in the Swedish 

Aliens Act, Johanna Schiratzki and Guidelines on international protection: The application of Article 1A(2) of the 1951 

Convention and/or 1967 Protocol relating to the Status of Refugees to victims of trafficking and persons at risk of being 

trafficked. 
43

 UNHCR Global trends 2010, http://www.unhcr.org/4dfa11499.html. 
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The Swedish Government stated in the preparatory work  for the Aliens Act that 

there should be a change from the formerly term humanitarian reasons and going 

against the humanitarian requirements to exceptionally distressing circumstances 

due to that the first two conceptions was to imprecise. The Swedish Council of 

Legislation further recommended that it should be up the every court or authority 

to determine what is enough for humanitarian reasons. Exceptionally distressing 

circumstances can only be claimed if no other reason for residence permit can be 

urged for. The Review Inquiry expressed that a claim for protection can’t be seen 

as an exceptionally distressing circumstance, due to that it can be contained in the 

other articles of the Alien Act for a residence permit.
44

 It should also appear by 

the legislation that the first articles regarding the residence permit should be 

applied for before the special article about exceptionally distressing circumstances 

is used. The proposal of the Government stated how to determine if that clause is 

to be used, a comprehensive assessment of the circumstances has to be done. The 

reasons for the circumstances could be of personal nature, for example physical or 

psychical illness and regard the situation in Sweden in relation to that person’s 

situation in the home state. The Review Inquiry suggested that human trafficking 

should be one reason for getting a residence permit due to exceptionally 

distressing circumstances but the Government left that with a response that -it is 

difficult to draw a line between a person in need of protection and the 

circumstances.
44

 A person in need of protection is explained in the preparatory 

works of the Aliens Act and includes protection from serious violations. It could 

be an abuse of justice, reprisals and harassments. The violations don’t have to 

come from the government but rather a private actor. The violations should be 

serious but not be covered by the refugee or torture section. The trafficking 

victims would not fit directly in to this definition, but trafficking victims, 

exceptionally women and children, could be receptive to persecution in their 

home state, as stated in the UNHCR guidelines.
45

 Many of the victims from 

trafficking are exposed to expulsion when returning back to their home states 

because of the time in the sex industry. 
46

 The trafficking victims have been 

subjects to the modern type of slavery which is not mentioned in the 1951 

Convention. According to the General Comments of the CRC, cited by the 

UNHCR;  

trafficking of children for prostitution; and sexual exploitation or 

subjection to female genital mutilation, are some of the child-specific 

forms and manifestations of persecution which may justify the granting 

                                                 
44

 Regeringens proposition 2004/05:170 Ny instans- och processordning i utlännings- och medborgarskapsärenden. 
45

 II C 19, Guidelines on international protection: The application of Article 1A(2) of the 1951 Convention and/or 1967 

Protocol relating to the Status of Refugees to victims of trafficking and persons at risk of being trafficked. 
46

 35 N.C.J. Int'l L. & Com. Reg. 676 (2009-2010) International Market for Trafficking in Persons for the Purpose of 

Sexual Exploitation: Analyzing Current Treatment of Supply and Demand, The; Flowe, Meredith, page 676 and 

Trafficking in group residential facilities in foreign countries A Study Conducted Pursuant to the Trafficking Victim 
Protection Reauthorization Act, 2005, http://pdf.usaid.gov/pdf_docs/PNADK471.pdf. 
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of refugee status if such acts are related to one of the 1951 Refugee 

Convention grounds.
47

 

 

The UNHCR urge states to look at trafficking as a reason for granting a refugee 

status based on the risk of persecution.  

The temporary residence permit for child victims, when legally necessary, shall be 

renewed in accordance with the best interests of the child, according to article 13 

in the Council of Europe Convention. It also states that long-term residence 

permit shall be given if it coincides with the best interests of the child. 
48

 There 

should also be a risk assessment when deciding of a return. The child should be 

returned to the home state if it’s in the best interests of the child and the returning 

state should investigate when a safe family reunion could be achieved and when 

they have had contacts with the local authorities so they are sure that the child gets 

a safe return and the trafficking doesn’t occur again. The returning state should 

also make sure that a guardian is being appointed in the home state. It is also 

stated that in each case, the child´s evolving mental maturity must be determined 

in the light of his or her personal, family and cultural background. Victims from 

human trafficking should not be forced to return to their home state if there is a 

reasonable suspicion that it is going to cause more harm and a risk of getting 

trafficked again is possible. The return should be safe and it is the returning state 

that is responsible for measuring the danger for a return. 
49

 As said in the general 

comment from the UNHCR, children should have special protection and states 

should be responsible for getting information about the parents’ role in the 

situation of the trafficking. If the parents were the ones responsible for the 

trafficking sale, this should give the child extra protection in the asylum process 

and the state shouldn’t be able to send them back if the fact says that the parents is 

the offenders. In the introduction on the Guidelines on protection for trafficked 

children it says that: 

The main responsibility for protection of victims lies with the 

government. In situations where the government lacks or has 

insufficient capacity to fulfill its responsibility, such duty may be 

delegated to or shared with international organizations and NGOs. 

Non-institutional actors such as families, individuals, and communities 

may play an important and concrete role in protecting trafficked 

children. 

Some of the responsibility can move from the government if it lacks capacity to 

fulfill its responsibility. It remains to answer who is going to determine if this is 

the case and if the NGOs themselves should determine if they are going to take 

                                                 
47

 General comments to the CRC. 
48

  Council of Europe Convention on Action against Trafficking in Human Beings Warsaw, 16.V.2005 . 
49

 Europaparlamentets rekommendation till rådet om kampen mot människohandeln - integrerat tillvägagångssätt och 

förslag till en handlingsplan (2006/2078(INI)). 
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the responsibility to protect the children and can the returning state determine that 

the home state is not capable of protecting the children. The state where the child 

comes from also has responsibilities. The receiving Party shall, with due regard 

for the victims’ rights, safety and dignity, facilitate and accept, his or her return 

without undue or unreasonable delay.
50

 It is the responsibility of the returning 

state to show that the returning victim is a national of the receiving state.
51

 The 

parties of the convention also have to agree to avoid re-victimization with starting 

repatriation programs and the children should also have the right to education.
52

  

In some way it can be good for the protection of children that NGOs are involved 

and even that a state can allow some support from an Organization. On the other 

side, governments need to take their responsibility and follow their obligations 

that come from signing conventions, declarations and other international 

legislation. States should feel obligated to protect children no matter what, even 

though they get support from NGOs in situations of crisis. 

   

 

Examples from Swedish legislation 

Sweden is bound by several international conventions and treaties that 

affect the asylum process; The 1951 UN Convention, the UN Covenant Civil and 

political rights 1966, the UN Convention against torture 1984, the UN Convention 

against all discrimination against women 1980 (CEDAW), the CRC, the 

Conclusions of the UNHCR, The European Convention on Human Rights, 

European convention against torture, the recommendations from the European 

Council, the Social charter of the European Council,      

One example from national law is the Swedish Migration Board where 

the General Counsel has set up some guidelines to follow when a child is sent 

back to their home state. The Migration Board is responsible for the return when it 

is unforced; otherwise it is the Police Departments who is responsible. The 

Migration Board shall investigate the relations for a return for the child and the 

grounds for the quality check shall be on behalf on the child’s needs, as contact 

with relatives, enough food, nursery, school and protection. This is analyzed with 

regard to the situation in the state and the best interests of the child is a ground in 

this work. The General Counsel further states that when and how the evaluations 

of the conditions in the home state are not directly regulated in law, and therefore 

needs some guidance.
53

  

The Swedish Government has written in the preparatory work for the 

Aliens Act that it should thoroughly be investigated if there is a risk for 

                                                 
50

 16.1 of the Council of  Europe Convention on Action against Trafficking in Human Beings Warsaw, 16.V.2005. 
51

 16.3 of the Council of  Europe Convention on Action against Trafficking in Human Beings Warsaw, 16.V.2005. 
52

 16.5 of the Council of  Europe Convention on Action against Trafficking in Human Beings Warsaw, 16.V.2005. 
53
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persecution that provides protection in Sweden.
54

 As written above trafficking 

victims risk being persecuted when returning to their home state and in some 

states the fact that someone has been a prostitute gives them a very low status in 

the community. A quality study was made of the Swedish asylum process, 

analyzing of the using of the 1951 Convention on refugees.
55

  

The Non-refoulement principle is one of the grounds in the asylum and 

international refugee law and can be found in article 33 of the 1951 Convention. 

The principle contains a regulation that people not should be sent back to places 

where their lives and freedom could be threatened on account of his race, religion, 

nationality, membership of a particular social group or political opinion. A victim 

from trafficking would be difficult to fit into that definition, even if the life and 

freedom of the victim could be considered threatened. There is an exception to 

that provision that is found in the second part of the same article. It states that the 

contracting states can send people back if they are considered as a danger to the 

security of the country or has been convicted of a serious crime. 
56

 In the 

preparatory work 1996/1997 the government has stated that an ethnocentric view 

that states that a child always gets a better life in Sweden irrespective of language, 

cultural and national background.
57

 Chapter 1 Section 10 of the Swedish Aliens 

Act states that: 

In cases involving a child, particular attention must be given to what is 

required with regard to the child’s health and development and the best 

interests of the child in general.  

Does this mean that we can presume that no children are sent back to their home 

states when they have been subjects to trafficking even though they might have 

been sold by the family or relatives? Even though the court is supposed to make 

their decisions in the light on the best interests of the child, they put the 

responsibility on the authorities on the receiving state.  

 

Romania 

The Romanian legislation permits the trafficking victims to apply for a temporary 

residence permit during the investigation period, although in the whole year of 

2009, no victim applied or got a temporary residence permit. 

 

Romania and Sweden, both members of the EU and bound by several conventions 

and treaties, confront different problems. Sweden receives a lot of applications for 

resident permits and Romania receives a few. Sweden has definitions in the Aliens 

Act that are not fully defined and that can give some difficulty on who to give a 

                                                 
54

 Regeringens proposition 1996/97:25 Svensk migrationspolitik i globalt perspektiv. 
55
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57
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resident permit and how to apply the best interest of the child, while Romania 

needs to consider the return of the trafficking child victims. 
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5. Discussion/conclusion  

In the preamble to the Convention on the Rights of the Child it is declared that 

“the child needs special safeguards and care, including appropriate legal 

protection…”
58

 It is obvious that children need more protection and care than 

adults, and therefore the legislation should be adapted to that. The current 

legislation in Sweden is providing children an easier way through the special 

section in the Aliens Act when deciding whether a residence permit is granted or 

not, but does it fulfill its purpose of protecting the child?     

As we have seen, many of the Conventions deal with victim’s 

protection, but most of them deal with the criminal prosecution of the offenders 

and that the victim should have a trial and not with the period after. The fact that 

victims in some cases have to return to their home state, maybe conducting the 

same fears to get trafficked again, is not very common in these conventions. There 

are some guidelines, principles and perspectives from the different UN organs that 

are directly applicable to the question asked. Even if the UN, inter alia, states 

meanings on how cases should be handled, the interpretation of the best interests 

of the child is wide. When a state agrees to apply the principle on every decision 

in every instance in the governmental system, the principle could be applied in 

different ways and to different extents.  

The protection for children who have been subjects to trafficking need 

to extend and the responsibility for states before sending children back should be 

expanded in that way that they never can send back a victim if the family can’t be 

located. The possible involvement of family members or other persons close to the 

child have to be carefully investigated.
59

 The state should thoroughly investigate 

who sold the child and if it is indefinite, it is possible it was the family who did it 

and then it should be impossible to send the child back. The problem is not that 

there is not enough legislation and guidelines but that the question of where and 

how that responsibility is carried out. There should be a specification of when a 

state is responsible and when the responsibility is switched to another state. Who 

is supposed to check how the situation is in the home state and what the 

circumstance grounds are for not trusting the authorities that is receiving the child. 

The example above from Swedish case law where the chief of the Migration 

Board wrote that member states of the European Union is supposed to trust the 

authorities of the other member states. When a child is sold to trafficking in her 

home state, a member of the European Union, they should determine that the 

home state was not able to protect the child from trafficking. Therefore an 
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 The United Nations Convention on the Rights of the Child Adopted and opened for signature, ratification and accession 
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49. 
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approval for a residence permit under the term exceptionally distressing 

circumstances should be considered.  

Mutual recognition within the EU means that every member state 

should recognize when another member state approves a product or a service. 

That principle comes from the case of Cassis de Dijon and the background is that 

the member states should recognize the other member states legislation and 

control systems, even if they are not alike.
60

 This would confirm the statement 

from the chief of the Migration Board, where he indicates that the authorities of 

another member state should be trusted. It is not a protection guarantee for the 

children and the states should not be forced to trust the authorities of the other 

states before evaluating the situation. There could also be a problem, as discussed 

above, with the definition of the best interests of the child. The definition is wide 

and used in different ways all over the world. It can differ from state to state 

where both the cultural and religious views diverge and are interpreted after that 

states religion. This would make the protection of the child very varied and even 

though a state has agreed to the CRC it is not a guaranty of them protection the 

child in an adequate way. The determination to decide what the best interests of 

the child is not always obvious. It may not always be the best choice for the child 

to reunite the child with its family. As written above, the family or relatives can be 

involved in the trafficking of the child. This would demand a difficult choice for 

the returning state and it is settling the future for the child. 

Even though the protection for children should be extended and the 

asylum process is changed to giving children an easier way into, for example, 

Sweden, advantage could be taken by the family or relatives. The family could use 

the child as a way into the society and to getting a residence permit for the whole 

family. It would demand a protection for children that is not easy to manipulate 

and that just protect the child and it could be difficult to separate that protection to 

just affect the child. 

As we have seen above, there are many conventions, writings, 

guidelines, principles and national laws concerning the battle against trafficking. 

The legislation concerns how states should deal with the problem, both before 

with preventing it and after with a trial and protection for victims. It raises the 

questions about how children shall be treated and protected, and that the return 

shall happen if it can be managed in regard to the best interests of the child and 

with regard to the family situation, situation in the home state and other important 

issues. It does not, directly, speak about who is responsible for this to happen. 

There are many very good points of how it is going to happen but not exactly 

where the responsibility lays. It may be a good idea to point out that you can’t 

send the child home without proof that it can be protected, and not that you don’t 

have proof that the family is disappeared, as in the Burundi case. 
In the Swedish Aliens legislation we can see that there are some 

reasons to stay in Sweden if you are subject from a trafficking case. From the two 
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cases stated above, exceptionally distressing circumstances is a term used when 

you can’t fit in to the definition of persecution for, inter alia, political reasons. It is 

not obvious what is included in the exceptionally distressing circumstances. As 

for adults, the first articles that give a residence permit due to protection need has 

to be tried before the exceptionally distressing circumstances is tried. As stated 

above, the term should be used when there is a psychical or physical issue but this 

can be rather wide. The predictability is very low when you don’t know the 

applicability for the term.    

Even though the CRC states that children should not be sent back, this 

doesn’t seem to have affected Swedish legislation and case law as it should. It is 

to uncertain that you can’t foresee what is supposed to happen if you find an 

unaccompanied child in Sweden was being a subject to trafficking and doesn’t get 

the protection it needs from its home state. It should be a sign that the home state 

couldn’t protect the child if it is proved that it was a subject to trafficking. It could 

be reason enough in the migration application that the home state lacked in 

protection for the child. It shouldn’t have to happen more than one time just 

because you chose to give the authorities another chance when you send the child 

back.  

According to the UNICEF guidelines on the protection of child victims 

of trafficking the authorities in the receiving state should appoint a guardian to the 

child and care about the individual needs for each child to, inter alia, avoid re-

victimization and at the same time have the right to return to their state or place of 

origin. The UNHCR perspective states that international protection should be 

given to the victims and that it could mean granting asylum and protection. The 

same perspective also gives the view that children need extra protection and that it 

is important to know the parent’s role in the crime. According to article 13 in the 

Council of Europe Convention a temporary residence permit for child victims, 

when legally necessary, shall be renewed in accordance with the best interests of 

the child. A long-term residence permit shall be given if it is coincide with the 

best interests of the child. The European council convention on action against 

trafficking in human beings issues in article 16.7 that: child victims shall not be 

returned to a State, if there is indication, following a risk and security assessment 

that such return would not be in the best interests of the child.
 61

  This statement 

puts some pressure on the state that is in the process of determining if a send back 

is appropriate or not. 
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