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Abstract  

 

This essay investigates the practices of Sweden and the UK in relation to detention of 

asylum seekers.  

 

The aim of the work has been to make findings about whether or not these two states 

are subjecting asylum seekers to arbitrary detention which cannot be justified, what 

the main problems within the detention centres are, which similarities and differences 

there are between Sweden´s and the UK´s detention practices and what the underlying 

reasons for these problems could be.  

 

These questions have been examined by using a comparative method, since it has 

enabled the usage of a wide range of material. The aim has required a use of sources 

that are beyond the legal framework of the states, and providing a proper balance 

between sources has been possible through the comparative method. For creating an 

understanding about the relevant law on the area, a legal dogmatic method has been 

used.  

 

The findings of the essay show that the states do subject the detainees to arbitrary 

detention by for example not having legally justified grounds for detaining an 

individual and in relation to the time which the asylum seekers sometimes have to 

spend in detention. Other noted problems within the detention practices of both states 

include for example the treatment of detainees, access to health care and arbitrary 

detention. All of these issues undermine the respect for human rights, and legal 

regulations on the area.   

 

Conclusively it can be stated that both Sweden and the UK must take active actions in 

order to secure a better compliance with human rights when it comes to the detention 

of asylum seekers in terms of being rule of law based democracies and since they have 

undertaken international obligations which they have not been able to fulfil.  

 

  

 

 

 

 

 

 

 

 

 

 



 
 

 

Sammanfattning 

 

Denna uppsats handlar om Sveriges och Storbritanniens förvar av asylsökande.  

 

Syftet med arbetet var att undersöka om dessa stater utan laga grund placerar asylsökanden i 

förvar, vilka de huvudsakliga problemen i förvar är, vad det finns för likheter och skillnader 

mellan förvaren i Sverige och Storbritannien, och vad de underliggande skälen för problemen 

kan vara eller är. 

 

Dessa frågor har utretts genom användandet av en komparativ metod, eftersom den har gett 

möjlighet till en bred användning av olika typer av material. Syftet i sig har krävt en 

användning av material som sträcker sig utanför de traditionella rättskällorna, och 

tydliggörelser av argument har varit möjligt genom användandet av just denna metod. För att 

fastställa vad den gällande rätten på området är, har en rättsdogmatisk metod använts.   

 

Resultaten klargör att båda staterna har vissa problem i relation till förvar av asylsökanden 

som underminerar respekten för mänskliga rättigheter, och som står i strid med staternas 

juridiska skyldigheter och åtaganden. Dessa problem handlar bland annat om olaga 

frihetsberövanden, behandling av de frihetsberövade och rätten till sjukvård under tiden i 

förvar.  

 

Sammanfattningsvis kan det konstateras att både Sverige och Storbritannien måste se över 

och göra något åt problemen som många människor måste möta när staterna använder sin 

makt för att placera dem i administrativt förvar. Detta eftersom mänskliga rättigheter i nuläget 

många gånger har underminerats då staterna åsidosatt sina internationella skyldigheter som de 

själva har åtagit sig.  
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Part 1: Detention as a limitation on the right to liberty  

1. Introduction 

1.1 Background 

In our globalized world many people are on the move for different reasons- some of them 

having as a goal to file a successful claim of asylum (protection) in another state. Being an 

asylum seeker is not always a simple situation, and at times the state reaction to the claimant 

is deprivation of liberty by administrative detention.  In some cases detention takes place at 

arrival in order to get a decision from the authorities, while others who have received a 

negative decision on their claim are detained pending deportation and removal from the state.
1
  

 

Since detention is a deprivation of the basic human right to liberty, strict grounds and criteria 

have to be fulfilled before this type of state action can be justified. Detention clearly marks 

the relationship between the state and the individual, and therefore caution should be taken by 

the state to not misuse its power. Detention is through international human rights law 

considered to be prima facie unlawful,
2
 and should therefore only be used as a last resort, after 

all other measures would have been found to be insufficient for the aim of the state. In this 

essay Sweden and the United Kingdom (UK) will be compared in terms of how well they 

have managed to secure substantive human rights when detaining asylum seekers. In Sweden 

detention can be justified if the identity of the asylum seeker is unclear, if it is necessary for 

the investigation of the right to stay in Sweden or if it is likely that the claim will be rejected 

and the applicant will be removed.
3
 In the UK asylum seekers are detained on the same 

grounds as any other immigrants. Justified reasons for detention are the suspicion of the 

authorities that the applicant will most likely disappear if not detained, there is not enough 

information for a release, the applicant is likely to be removed, arrangement of alternative 

measures to detention is ongoing, a release will pose a threat to the public good or that there is 

a possibility to provide for a fast decision through the fast track procedure.
4
 The grounds for 

detention are seemingly similar in Sweden and the UK, and detention can in other words be 

said to be a method for the states to control migration.  

 

In Sweden there are 5 secure detention centres
5
 which are all controlled by The Migration 

Board,
6
 operating under the Ministry of Justice.

7
 During 2013 The Swedish Migration Board 

received 54 259 applications of asylum,
8
 49% of which were by the first instance (The 

Migration Board) granted a permission to stay in the country.
9
 In Sweden the majority of the 

detained asylum seekers are waiting for a removal from the territory of Sweden.
10

 The number 

                                                           
1
 Gina Clayton, Textbook on Immigration and Asylum Law (3

rd
 edn Oxford University Press 2008) 538.  

2
 Based upon the formulation of the right to liberty in different instruments; Gina Clayton, Textbook on Immigration and 

Asylum Law (3rd edn Oxford University Press 2008) 531-533; Daniel Moeckli et al, International Human Rights Law (Oxford 
University Press 2010), 305-308.          
3
 Aliens Act (2005:716), Chapter 10 § 1.  

4
 Gina Clayton, Textbook on Immigration and Asylum Law (3

rd
 edn Oxford University Press 2008) 539-545. 

5
 Global Detention Project, List of Detention Sites (Sweden).        

< http://www.globaldetentionproject.org/countries/europe/sweden/list-of-detention-sites.html> Accessed May 16 2014. 
6
 Migrationsverket, Faktablad, Förvar och Uppsikt, Mars 2006, 1.              

7
 Regeringskansliet,  Migration and Asylum Policy < http://www.government.se/sb/d/3083> Accessed May 16 2014.  

8
 The Migration Board, Applications for Asylum Received 2013, Table 1.  

9
 The Migration Board, Asylum decisions, Swedish Migration Board, 2013, Table 1.  

10
 George Joseph , National Country Report: Sweden (ECRE, AIDA 2013) 42.  

http://www.globaldetentionproject.org/countries/europe/sweden/list-of-detention-sites.html
http://www.government.se/sb/d/3083
http://www.asylumineurope.org/files/report-download/aida_sweden_-_update_-_29-1-2014_-_final.pdf
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of detention centres in the UK equals 12.
11

 In the UK the Home Office (Department of 

Government) is responsible of detention, but the recent trend has been to contract private 

firms to run the detention centres.
12

 During 2013 23 507 applications of asylum were filed in 

the UK
13

 and of the 17 647 initial decisions taken, 37% were granted with a permission to 

stay.
14

 In 2013, 30 423 persons were placed in immigration detention in the UK.
15

 Detention 

centres and their capacity within the UK make that system one of the biggest in Europe.
16

  

 

According to international human rights law which consists of various instruments and 

regulations formed to protect the rights of all people around the world, people have two types 

of rights. On one hand there are civil and political rights under which for example the right to 

liberty, fair trial, freedom of expression and thought fall. The right to liberty also belongs to 

the first generation of rights, and has been adopted for the purpose of protecting the individual 

from the state.
17

 The other category constitutes economic, social and cultural rights which 

include for example the right to education, work and medical care.
18

 These rights belong to 

the second generation of rights, which means that the states have a positive duty to respect 

them.
19

 The importance of the respect for these rights in democracies can be illustrated by the 

statement once made by W. Churchill, saying that “The power of the executive to cast a man 

into prison without formulating any charge known to the law, and particularly to deny him the 

judgment of his peers, is in the highest degree odious and is the foundation of all totalitarian 

government.”
20

 

 

When it comes to detention of asylum seekers, it can be concluded that it falls as an exception 

to the right to liberty under civil and political rights. Detention is classified as being prima 

facie unlawful since it restricts the basic right to freedom and in order to avoid arbitrariness a 

decision to detain always needs to be accompanied by a legal justification.
21

 It is with this 

background possible to draw the conclusion that the power of the state to detain asylum 

seekers results in the vulnerability of the detained, since the risk of being subjected to human 

rights violations increases when the freedom to liberty is restricted. This restriction of liberty 

does therefore not exclude the economic, social and cultural rights from becoming relevant. It 

is during the period in detention when questions about these rights can be raised. Medical care 

and the right to education are for example rights that can be very fundamental to people who 

are detained during a longer period. 

 

 

 

                                                           
11

 Bail for Immigration Detainees, Challenging Immigration Detention in the United Kingdom (2013) 3.  
12

Gina Clayton, Textbook on Immigration and Asylum Law (3
rd

 edn Oxford University Press 2008)531, 562-563; UK 
Government, Departments, Agencies and Public Bodies. 
13

Home Office, Immigration Statistics, October to December 2013, point 1.1.   
14

 Home Office, Immigration Statistics, October to December 2013, point 8.2.   
15

 Home Office, Immigration Statistics, October to December 2013,  point 12.2. 
16

Stephanie Silverman, Ruchi Hajela, Briefing: Immigration Detention in the UK (The Migration Observatory 2013) 2. 
17

 Ian Cameron, An Introduction to the European Convention on Human Rights (Iustus förlag 2011) 27-28. 
18

 Daniel Moeckli et al, International Human Rights Law (Oxford University Press 2010) 174.  
19

 Ian Cameron, An Introduction to the European Convention on Human Rights (Iustus förlag 2011) 27-28. 
20

 The International & Comparative Law Quarterly, “Personal Freedom and the Dilemma of Democracies”, p. 841. 
21

 Gina Clayton, Textbook on Immigration and Asylum Law (3
rd

 edn Oxford University Press 2008) 531.  
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1.2 Aim and Questions under Investigation  

The aim of this essay is to investigate if the detention practices in Sweden and the UK are 

lawful, or whether there are problems related to the legal requirements that are set to regulate 

and ensure the respect for human rights. The aspect of interest therefore requires a problem 

based approach, where possible breaches conducted by the states are at the forefront.  

The comparison between Sweden and the UK will provide for two different perspectives on 

detention, and thereby create an understanding about different challenges that detained 

asylum seekers can experience depending on to which state they arrive. Both states belong to 

the European Union (EU), and the Council of Europe (CoE) which also binds them to the 

European Convention on Human Rights (ECHR). The main difference is that Sweden belongs 

to the Nordic civil law family,
22

 while the UK has a common law system.
23

 It is also notable 

that Sweden and the UK have faced different amounts of criticism regarding their detention 

practices, both from national and international sources.  

 

Conclusively, the aim is to investigate what the main problems which undermine substantive 

rights are when Sweden and the UK are detaining asylum seekers. The focus will be on the 

actual detention. The questions under investigation are therefore “are Sweden and the UK 

subjecting asylum seekers to arbitrary detention?”, “what are the main problems found to be 

within the detention centres in Sweden and the UK?”, “what are the similarities and 

differences between Sweden´s and the UK´s detention practices?” and “what are the 

underlying reasons for the problems found?”.  

 

1.3 Methodology, Material and Delimitations 

In order to succeed with the aim of this essay, a comparative method will be used. This 

method will provide a possibility to use a wide range of material,
24

 when comparing two 

different systems where the value of the legal sources might differ. The topic and the aim of 

the essay also requires a use of material beyond legislation, and this is possible through the 

use of a comparative method. Within the framework of this method, it will be established 

what the relevant legislation on the area is (by using a legal dogmatic method) but also what 

the criticism against the detention practices are. This will require a use of both legal and non-

legal sources, sometimes touching upon other sciences.  

 

There are a few challenges surrounding this particular method. Firstly, it will open up for a 

possibility to use a lot of material, which will make the delimitations of the essay especially 

important in order to avoid shallowness. Another challenge concerns the cultural differences 

of the systems compared, which in turn will require awareness from the writer so that both 

perspectives and cultures are equally assessed and so that the essay does not become biased.  

 

Concerning the material, the nature of the legal systems has to be considered. Sweden is a 

Nordic civil law country, while the legal tradition of the UK is common law. This means that 

                                                           
22

 Konrad Zweigert & Hein Kötz, An Introduction to Comparative Law (3
rd

 edn Oxford University Press 1998) 277-285; 
Dispute Resolution Around the World, Sweden (Baker & McKenzie) 1 
<http://www.bakermckenzie.com/dr/disputeresolutionaroundworld/> Accessed May 15 2014. 
23

 Konrad Zweigert & Hein Kötz, An Introduction to Comparative Law (3
rd

 edn Oxford University Press 1998) 181-204. 
24

Konrad Zweigert & Hein Kötz, An Introduction to Comparative Law (3
rd

 edn Oxford University Press 1998) Chapter 3.   

http://www.bakermckenzie.com/dr/disputeresolutionaroundworld/
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the legal sources used and the value of them in each system will in some respect differ. For 

Sweden the first source of law will be legislation,
25

 while case law is valued higher than 

legislation in the UK.
26

 It shall be noted that certain Acts have “constitutional value”
27

 in the 

UK, and this is important since breaches of human rights law are examined.  

 

More specifically the domestic material will consist of legislation, precedents and other case 

law, legal doctrine, legal principles and different reports. Certain reference will be made to 

materials which discuss the implications of detention on other areas than law. The value of 

these materials will differ depending on to which system they belong. International materials 

are important due to the nature of the topic, and provide for a wider understanding of it.   

 

Concerning the international law which serves as a basis for legal rules regulating detention, 

treaties, case law, articles, reports and other documents that are binding and non-binding as 

well as comments from international organs such as the United Nations (UN), will be used as 

material. The ECHR will be referred to as domestic law, due to the implementation of it into 

both states legal systems. Reference will be made to material of the European Union (EU) due 

to the membership of both states. This material will be used for achieving a complete 

understanding of the matter. The European Council on Refugees and Exiles (ECRE) which is 

connected to the database “Asylum Information Database” (AIDA) will provide the essay 

with relevant material concerning issues related to the conditions in the detention centres in 

Sweden and the UK, which have been noted to be of concern by the Council.
28

 The reports 

produced through this program are therefore very important when investigating the national 

practices in detention centres, as well as for making comparisons.  

 

For achieving the deepest possible analysis of these questions, delimitations have to be made. 

Not all perspectives and questions surrounding the detention of asylum seekers can be brought 

up, for which the underlying reason is a limited number of pages. The asylum process will not 

be fully discussed (registration, interviews, information, decisions, appeals) meaning that only 

issues surrounding detention practices will be a part of this essay. Issues concerning 

procedural guarantees for the detainees will also fall outside the topic of this work since only 

substantive rights are discussed. Further, it is not within the purpose of this essay to provide 

for an analysis concerning the legal traditions of the states compared.  

 

1.4 Outline of the Essay  

The essay will be divided into 2 parts. The first part establishes the legal rules regulating the 

area, whereas the second part focuses on the main breaches to the legal obligations of the 

states. After this introductory chapter in which an introduction to the matter, aim, questions, 

delimitations, method, material and the outline are presented, the outline of the essay will 

                                                           
25

Dispute Resolution Around the World, Sweden (Baker & McKenzie) 1 
26

 Mary Ann Glendon et al, Comparative Legal Traditions in a Nutshell (3
rd

 edn Thomson West 2008) 277. 
27

 Eric Barendt, Is there a United Kingdom Constitution?, Politics and the Constitution by Vernon Bodganor (Oxford Journal 

of Legal Studies, Vol. 17, No. 1, spring 1997, Oxford University Press) 137- 146.  
28

 ECRE: About Us < http://www.ecre.org/about/this-is-ecre/about-us.html> Accessed May 15 2014; ECRE: Asylum Information 
Database < http://www.ecre.org/component/content/article/63-projects/323-asylum-information-database.html> Accessed May 15 

2014.  

http://www.ecre.org/about/this-is-ecre/about-us.html
http://www.ecre.org/about/this-is-ecre/about-us.html
http://www.ecre.org/component/content/article/63-projects/323-asylum-information-database.html
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consist of a division into chapters which will provide answers to the questions presented. The 

chapters will further be divided into having parts referring to Sweden and parts referring to 

the UK. After these provisions a comparative part will follow where an analysis is provided.  

 

Chapter 2 explains the relevant terminology. Chapter 3 presents the international law on the 

area. Chapter 4 outlines the most important EU regulations for the aim of the essay. Chapter 5 

provides for what the domestic law on the area is in both states while also noting the 

relevance of the ECHR. Chapter 6, which is the first chapter of part 2, presents the main legal 

problems that Sweden has in relation to detention of asylum seekers, while chapter 7 does the 

same with the problems in the UK. Chapter 8 will provide for comparisons and analytical 

observations about the findings from previous parts of the essay. Finally, chapter 9 presents 

the conclusions about the findings and comparisons made in the essay.   

 

2. Terminology 

A brief overview will be provided in this chapter regarding the most central terms used in this 

essay.  

 

2.1 Refugee 

A person can be classified as a refugee if he or she who “owing to well founded fear of being 

persecuted for reasons of race, religion, nationality, membership of a particular social group 

or political opinion, is outside the country of his nationality, and is unable to, or owing to 

such fear, is unwilling to avail himself of the protection of that country; or who not having a 

nationality and being outside the country of his former habitual residence as a result of such 

events, is unable or, owing to such fear, is unwilling to return to it.”
29

  

 

2.2 Asylum Seeker 

For the purpose of this essay an asylum seeker is a migrant who has fled his or her country of 

origin, and who in addition to this has filed an asylum claim in another country for the 

purpose of receiving protection in accordance with the standards set out in the UN 

Convention on the status of refugees.
30

   

 

2.3 Detention 

Detention is interpreted in accordance with EU standards as “confinement of an asylum-

seeker [by a Member State] within a particular place, where the applicant is deprived of his 

or her freedom of movement”.
31

 For the purpose of this work detention can occur both when a 

person seeks to enter the state, and when a person is awaiting deportation/ removal.  

 

2.4 Detention Centre  

The place of detention will be interpreted as a place “where persons are or may be deprived 

of their liberty, either by virtue of an order given by a public authority or at its instigation or 

                                                           
29

 Convention Relating to the Status of Refugees, Article 1 (A) (2).  
30

 Guy S Goodwin-Gill, Jane McAdam,The Refugee in International Law (3
rd

 edn Oxford University Press 2007) 355-358. 
31

 The European Union Reception Directive (DIRECTIVE 2013/33/EU) Article 2 (h). 
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with its consent or acquiescence”
32

, since this functions as a common EU standard for both 

Sweden and the UK. It shall also be noted that the term “Detention Centre” will in this essay 

equal to the term “Immigration Removal/ Reception Centre” (IRC) concerning the UK. 

 

3. International Law and Detention of Asylum Seekers  

Many international legal instruments have recognized the right to liberty as a basic human 

right. Detention of asylum seekers is a matter of highly international character and it is 

therefore important to understand and be aware of the international obligations that the states 

have when detaining asylum seekers on their national territories. Liberty is not the only right 

which shall be recognized in relation to detention of asylum seekers- attention should also be 

paid to the international right to seek asylum. One can therefore not solely be detained on the 

ground of being an asylum seeker. Rights which shall be secured within the detention centre 

also contribute to the legality of state actions.
33

 The way in which a state relates to 

international law depends firstly on if it is monistic or dualistic.
34

 In this case, both states rely 

mostly on a dualistic system, meaning that international law has to be converted into national 

law before it becomes binding.
35

  

 

3.1 International Treaties and Other Material 

The right to liberty is recognized in for example the Universal Declaration of Human Rights 
36

 

(UDHR) and the International Covenant on Civil and Political Rights
37

 (ICCPR). The 

Convention on the Rights of the Child (CRC) also recognizes the right to liberty.
38

 In addition 

to these instruments, the Convention Against Torture and other Ill-Treatment (CAT)
39

 seeks 

to ensure a respectful treatment of all people under the jurisdiction of a state, which in this 

essay is applicable to the treatment of asylum seekers during detention. Both Sweden and the 

UK are parties to all the human rights instruments mentioned,
40

 and as will be noted later, 

both states have included the right to liberty in their national legislations.   

 

The right to seek asylum can be found in the UDHR,
41

 while the Refugee Convention offers 

guidance on situations in which an asylum seeker should receive protection as a refugee.
42

 

The European Charter of Fundamental Rights also guarantees in its 18
th

 article the right to 

asylum.  

 

                                                           
32

 Optional Protocol to the Convention Against Torture (2006) Article 4 (1). 
33

 Daniel Moeckli et al, International Human Rights Law (Oxford University Press 2010) 309.  
34

 Monism: international law is automatically national law, Dualism: international law has to be incorporated into national 
law through a national procedure; Martin Dixon, Textbook on International Law (6

th
 edn Oxford University Press 2007) 95.  

35
 UK: Martin Dixon, Textbook on International Law (6

th
 edn Oxford University Press 2007) 97; Sweden: Ian Cameron, An 

Introduction to the European Convention on Human Rights (Iustus förlag 2011) 31.  
36

 Universal Declaration of Human Rights (1948), Article 3.  
37

 International Covenant on Civil and Political Rights(1976), Article 9. (Article 10 specifies how detained persons shall be 
treated by the state). 
38

 Convention on the Rights of the Child (1990), Article 37 (b)(c)(d). 
39

 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (1987), Article 2 (1).  
40

 UN Reporting status Sweden, UN Reporting Status UK. 
41

 Universal Declaration of Human Rights(1948), Article 14.  
42

 UN Convention on the status of Refugees (1954), Articles 1 (refugee status), 12 (personal status), 31 (state shall not 
impose penalties on refugees residing unlawfully in the state), 33 (non-refoulment). 
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The UN has adopted many other documents and guidelines relating to the detention of asylum 

seekers, of which for example the Executive Committees Conclusion no. 44 and the Detention 

Guidelines are relevant for the topic of this essay.  

 

4. European Union Law and Detention of Asylum Seekers  

EU´s role in asylum policy is an important factor when comparing two member states of the 

union. States have through EU regulations gained increased possibilities to exercise power in 

matters concerning migration control.
43

 On the other hand The European Court of Justice 

(ECJ) has stated that the “respect for human rights is [...] a condition of the lawfulness of 

community acts”
44

 which is interesting when noting how this power sometimes can be used so 

widely that the respect for human rights is forgotten.  

 

4.1 Documents of the European Union  

The Treaty on the Functioning of the European Union (TFEU) provides for common policies 

on asylum and other forms of humanitarian protection, and also on immigration policy.
 45

 The 

union shall ensure “the efficient management of migration flows, fair treatment of third-

country nationals residing legally in Member States, and the prevention of, and enhanced 

measures to combat, illegal immigration and trafficking in human beings.”
46

Further, there 

shall be a respect for fundamental rights,
47

 the immigration and border control shall be “fair 

towards third-country nationals”
48

 and a high level of security shall be ensured within the 

union.
49

 It should be noted that the UK is not bound by articles 78 and 79 TFEU,
50

 but that 

they have opted in to most EU documents regulating asylum.
51

 

 

For understanding why the best measures and actions possible cannot be offered at all times 

(which is discussed in section 2), even though there are laws providing for protection for the 

ones in need for international help, it should be noted that the union wishes migration to have 

a positive impact on the economy while also protecting national security and sovereignty. 

These views are combined with a principle of showing hospitality towards people who are in 

need of help which in turn should be balanced against the protection of the European 

lifestyle.
52

 The legislation provides for a mixture of protecting human rights and protecting 

the safety of the union, which sometimes causes problems due to overlapping requirements. 

Striving for a fair balance in the application of the rules would therefore be crucial. For 

further guidance relating to detention of asylum seekers within the union, different directives 

have been adopted.
53

  

                                                           
43

 Anneliese Baldaccini et al, Whose Freedom, Security and Justice? (Hart Publishing 2007) 395; EU Council, The Stockholm 
Programme: An Open and Secure Europe Serving and Protecting the Citizens (Council doc. 17024/09) 2-3. 
44

ECJ, Opinion 2/94 Accession by the Community to the Convention for the Protection of Human Rights and Fundamental 
Freedoms, Opinion Pursuant to Article 228 of the EC Treaty, Opinion of the Court (1996) paragraph 34.  
45

 Treaty on the Functioning of the European Union, Articles 78 (1) and 79 (1). (Protection& Common immigration policy). 
46

 Treaty on the Functioning of the European Union, Article 79(1). 
47

 Treaty on the Functioning of the European Union, Article 67(1). 
48

 Treaty on the Functioning of the European Union, Article 67 (2). 
49

 Treaty on the Functioning of the European Union, Article 67(3). 
50

 Protocol on the Position of the UK and Ireland in respect of the Area of Freedom, Security and Justice, Articles 1 and 2.  
51

Agnés Hurwitz, The Collective Responsibility of States to Protect Refugees (Oxford University Press 2009), 237. 
52

 Damian Chalmers et al, European Union Law (2
nd

 edn Cambridge University Press 2010) 493.  
53

For example: Directives: 2003/9/EC, 2005/85/EC, 2008/115/EC, 2013/33/EU.  
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One of the bases for avoiding arbitrary detention is the respect for the principle of 

proportionality. The decision to detain should for example be weighed against the necessity
54

 

of the restriction on liberty in a democratic society, and in this way it should be considered 

whether the detention is proportionate to the final outcome which is a decision concerning the 

right to asylum from the national authorities. 

 

5. Domestic Law 

In order to enable proper comparisons regarding detention of asylum seekers in Sweden and 

the UK, an understanding about national legislation regulating the area is crucial. Certain 

similarities and differences between Sweden and the UK can be found and derived from an 

examination of these bases for the detention of immigrants since the law and its enforcement 

have an integral part in how detention functions in practice. 

  

5.1 Sweden 

Fundamental human rights are in Sweden secured through the Instrument of Government and 

the ECHR (discussed under 5.3). The Instrument of Government states that “Public power 

shall be exercised with respect for the equal worth of all and the liberty and dignity of the 

individual”
55

and that people shall be protected against deprivations of liberty.
56

 It shall be 

possible to have any deprivations of liberty examined by a Court, although this may be 

subjected to restrictions.
57

 

 

The primary legislation regulating the detention of asylum seekers in Sweden is the Aliens 

Act (2005:716)
58

 which also explicitly regulates the treatment of the detainees.
59

 The 

Migration Board has an obligation through the Reception of Asylum Seekers and Others Act 

(1994:137) to provide people that are situated in their facilities with activities.
60

 A right to 

access health care while being detained can be found in the Health and Medical Care for 

Asylum Seekers and Others Act (2008:344).
61

 For providing health care to the detainees, 

guidelines have been enacted in the area of social services.
62

 In certain cases the Social 

Services Act (2001:453) can be used in relation to detained asylum seekers needing care.
63

  

 

The main document providing for secondary legislation in detention matters is the Aliens 

Ordinance Act (2006:97) which supplements the Aliens Act. Concerning detention matters 

this Ordinance specifies that the decision to detain should always be documented and that 

placing a person in a prison facility, isolating a person and refusing visitors should be 

                                                           
54

 Violeta Moreno-Lax, `Beyond Saadi v. UK: Why the `unnecessary´ detention of asylum seekers is inadmissible under EU 

law´ (2011), Vol. 5, Issue 2, Human Rights & International Discourse, pp. 166-206. 
55

 Instrument of Government, Chapter 1, § 2.1.  
56

 Instrument of Government, Chapter 2, § 8.  
57

 Instrument of Government, Chapter 2, § 25.4 -5.  
58

 Aliens Act (2005:716), Chapter 10 and 11.  
59

 Aliens Act (2005:716), Chapter 11.  
60

 Reception of Asylum Seekers and Others Act (1994:137), § 4. 
61

 Health and Medical Care for Asylum Seekers and Others Act (2008:344), §§1, 3, 4.1 (3), 5, 7. 
62

 SOSFS 2013:25 (2011:11). 
63

Social Services Act (2001:453), Chapter 2, § 1; Regeringskansliet: Mottagande av Asylsökande. 
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followed by a motivation to the action taken.
64

 Personal belongings that are taken care of by 

the authorities should also be documented and taken well care of.
65

 

 

Legal preparatory works are highly valued in the Swedish legal system, and mentioning a few 

relevant examples here is therefore crucial. Firstly it can be stated that a recent investigation 

has been conducted on the matter of detention of asylum seekers,
66

 and the results provide for 

an overview of the Swedish detention practices, and includes therefore also sections relating 

to the conditions at the centres.
67

 In relation to the EU Return Directive suggestions have been 

made for stricter regulations concerning the duration of administrative detention. The time 

spent in detention shall not exceed 12 months.
 68

 Further, the legal debate has focused much 

on detainees placed in prison like facilities. The concern is how to treat these people in a fair 

manner when they are placed among convicted criminals or persons waiting for a 

conviction.
69

 The importance of providing the detainees with health care is also discussed in a 

number of preparatory works.
70

 

 

It should be noted that Sweden is bound by EU rules and the ECHR, but these are discussed 

under separate sections. Swedish case law will be discussed in part 2 of the essay for 

strengthening the arguments in that section.   

 

5.2 United Kingdom  

The common law tradition in the UK does not contain fundamental laws or a written 

constitution.
71

 The legislation is instead based upon Acts, decrees and guidelines whereas the 

case law of the courts contains important principles and references to previous cases. Some of 

the Acts can, as stated before, be argued to have constitutional value, and one of these is the 

Human Rights Act.
72

 It should also be noted that the UK is bound by the ECHR. 

 

In this section only the legislative provisions of the system will be brought up, but it is still 

important to be aware of the importance and status that the case law enjoys in the UK. As a 

result of this certain cases will be brought up and referred to under the section discussing 

detention conditions, because of their value in explaining the arguments presented in that 

particular section.  

 

The state power concerning detention is to a large degree derived from Acts of Parliament. 

Some of these are the “Immigration Act 1971” (IA1971), the “Immigration and Asylum Act 

1999” (IAA 1999), the “Nationality, Immigration and Asylum Act 2002” (NIAA 2002), 

                                                           
64

 Aliens Ordinance Act (2006:97), Chapter 6, § 15.  
65

 Aliens Ordinance Act (2006:97), Chapter 6, § 16.  
66

 SOU 2011:17. 
67

 SOU 2011:17, 101-121, 136-139, 181-187,283-296, 303, 310-337.  
68

 SOU 2009:60, 167. Compare to the time limits in The Aliens Act (2005:716), Chapter 10, § 4.  
69

 Prop. 2011/12:60, 79, 80. Exceptions should be made in relation to persons waiting for deportation due to crime,  81.  
70

 See for example: Prop. 2007/08:105, 11-12; Prop. 2012/13:109, 14-15, 18-20.  
71

Konrad Zweigert & Hein Kötz, An Introduction to Comparative Law (3
rd

 edn Oxford University Press 1998) 181, 239.  
72

 Vick Douglas, The Human Rights Act and the British Constitution (Texas International Law Journal, Vol. 37, No. 2, 2002) 

329- 372.   
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“Asylum and Immigration (Treatment of Claimants etc) Act 2004” (AITOCA 2004), the “UK 

Borders Act 2007” and the “Borders Citizenship and Immigration Act 2009” (BCIA 2009). 

When it comes to the IA1971, it mostly presents the power of officers to detain immigrants, 

and conditions under which a release or no release can be approved of. The IAA1999 offers a 

broader perspective on detention in terms of stating that there shall be activities and care of 

the detainees, while the safety and control over them also has to be fulfilled.
73

 The term 

“detention centre” was through the NIAA changed to “removal centre”, which is further being 

defined as “a place which is used solely for the detention of detained persons but which is not 

a short-term holding facility, a prison or a part of a prison”.
74

  

 

In addition to Acts regulating detention, there are implementing decrees and administrative 

guidelines (secondary legislation).
75

 The “Statement of Changes in Immigration Rules HC 

395 Part 11B”,
76

 “The Asylum Seekers (Reception Conditions) Regulations 2005 SI 7”,
77

 

“The Detention Centre Rules 2001 SI 238”, The “Detention Services orders”, the “The 

Asylum and Immigration Tribunal (Fast Track Procedure) Rules 2005 No. 560”, the “Asylum 

Process Guidance’s”,
78

 and the “Enforcement Instructions and Guidance”
79

are the most 

crucial of these in respect of the current topic.   

 

The detention centre rules contain the most interesting rules in relation to the topic of this 

essay. “The purpose of detention centres shall be to provide for the secure but humane 

accommodation of detained persons in a relaxed regime with as much freedom of movement 

and association as possible, consistent with maintaining a safe and secure environment, and 

to encourage and assist detained persons to make the most productive use of their time, whilst 

respecting in particular their dignity and the right to individual expression.”
80

 This purpose 

gives an insight into what the conditions at the centres should be. It is through these rules also 

made clear that the detainees shall be informed about their rights and duties at the centres
81

 

and that they have the right to personal property and if restrictions are made in relation to this 

right, the property shall be returned to the detainee when he or she is released.
82

 Health care is 

an important factor for the conditions to be satisfying, and regulations concerning this can 

also be found in the detention centre rules.
83

 For the sake of safety, persons who do not 

comply with the given detention centre rules can be subjected to certain actions from the 

                                                           
73

 Immigration and Asylum Act 1999, Part VIII, point. 153 (2). 
74

 Nationality, Immigration and Asylum Act 2002, Part 4, point 66.  
75

 Chris Nash, Gina Clayton, National Country Report UK, October 2013, (AIDA) 9.  
76

 Statement of Changes in Immigration Rules HC 395 Part 11B, point. 362. A deportation order authorizes detention. 
77

 The Asylum Seekers (Reception Conditions) Regulations 2005 SI 7, Section 3, point 3(1). Families should be 
accommodated together as far as possible. 
78

 UK Visas & Immigration, Considering Human Rights Claims (2009); Detained Fast Track Processes- Timetable Flexibility 
(2012); Detention Rule 35 Process (2013); Detained Fast track Processes(2013).  
 
80

 The Detention Centre Rules, PART II, point 3 (1). 
81

 The Detention Centre Rules, PART II, point 4 (“the compact” is given to all detainees at arrival), point 9 (written reasons 
for the individual detention are provided monthly). 
82

 The Detention Centre Rules, PART II, point 6.  
83

 The Detention Centre Rules, PART II, points 33-37. 
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officers. These actions include removal, use of force, confinement, special control or restraint 

and testing for alcohol or drug usage.
84

 

 

5.3 The European Convention on Human Rights 

The ECHR will be treated as national law due to the dualistic nature of the states. It is 

explicitly stated in article 5 of the convention that “Everyone has the right to liberty and 

security of person” and that deprivations of this right can only be justified in a few given 

cases together with a procedure which is prescribed by law.
85

Article 5 (1) (f) is relevant for 

the purpose of this paper. It states that justified detention can take place “to prevent his 

effecting an unauthorised entry into the country or of a person against whom action is being 

taken with a view to deportation or extradition”. If the detention of an asylum seeker would 

not fall within the meaning of this point, it would be regarded as unlawful/arbitrary under the 

ECHR.
86

 In addition to this, the ECHR grants other rights which the states have to respect 

when for example detaining asylum seekers. These rights include for example the prohibition 

of torture, freedom of thought, conscience and religion, respect for private and family life, 

freedom of expression, prohibition of discrimination and the limitation on use of 

restrictions.
87

  

 

       Part 2: Detention- Unlawful or in Compliance with Legal Rules?  

By examining the legal regulations on the area of immigration detention it can be concluded 

that the conditions at the detention centres should be of such kind that human rights of the 

detainees are not violated. The centres should for example be free from torture and other ill-

treatment, the detainees should be treated with humanity and respect, and basic human needs 

should be fulfilled. Despite this, there are various cases and reports of non-compliance with 

these legal requirements. In order to be able to secure these rights, it is important that the 

detention in itself can be justified because if not, the conditions surrounding detention will not 

be the main problem. This part will bring up and discuss incidents that show proof of breaches 

of international human rights law and failures to meet domestic legal requirements in relation 

to detention practices in Sweden and the UK. The possible underlying reasons for these 

breaches will be discussed and analyzed, while also suggesting ways of improving the 

situation at the detention centres. Parts of the detention which are not raised under this section 

are not interesting for the aim of this essay due to a number of reasons, such as the absence of 

direct problems related to them; the state might not have received outstanding criticism for the 

matter; they can be noted to be natural in the system.   

 

6. Sweden: Legal Problems related to Detention of Asylum Seekers  

In Sweden the conditions seems overall to be good and in compliance with existing law. For 

example, there have not been cases where overcrowding of the centres has been an issue,
88

 

and different rights are secured for the detainees, such as religious observance, food, 

                                                           
84

 The Detention Centre Rules, PART II, points 39-44.  
85

 European Convention on Human Rights (1950), Article 5 (1). 
86

 Certain case law of the ECtHR will be discussed in Part 2 when appropriate.  
87

 European Convention on Human Rights (1950), Articles 3, 9, 8, 10, 14, 18. 
88

 George Joseph , National Country Report: Sweden (AIDA 2013) 42. 

http://www.asylumineurope.org/files/report-download/aida_sweden_-_update_-_29-1-2014_-_final.pdf
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activities, a daily allowance and visitors.
89

 In this way Sweden has managed to create clear 

rules applying to asylum seekers who are detained for administrative purposes, opposed to 

criminal sanctioning.
90

 Ill- treatment has also not been found to be an issue in Swedish 

detention facilities,
91

 and therefore the staff has managed to follow existing rules relating to 

the treatment of detainees. For the purpose of investigating legal problems related to the 

detention of asylum seekers, and what Sweden could improve in terms of detention 

conditions, there are a few issues that can be raised and criticised. These issues are the ones 

that Sweden has received the most criticism for both nationally and internationally. Other 

aspects of the conditions function relatively well in the Swedish detention centres and are 

therefore not brought up for a wider discussion in this essay.  

 

6.1 Arbitrary Detention  

When it comes to the lawfulness of detention, case law indicates that arbitrary detention does 

to a certain extent happen, but judging from different types of sources arbitrary detention does 

not seem to be so widely discussed that it could be considered a major problem. Examples of 

arbitrary detention are cases where a police officer has failed to provide a decision to detain, 

resulting in 2 months of arbitrary detention,
92

 and a case
93

 where the Migration Board lacked 

the power to detain since the detained man had appealed other decisions of the Board, which 

in turn only authorizes the Migration Court to make a decision about detention. Another 

case
94

 suggests that the Migration Court of Appeal has taken a more restrictive approach to 

detention than the Migration Court. The appellate Court has not considered that the man in 

question would hide, or not cooperate with officers in relation to a decision of removal. A 

decision to detain therefore lacked legal grounds. 

 

The Swedish Red Cross has pointed out that Sweden does not at all times conform to the 

principle of proportionality in terms of weighing the consequences for the individual against 

the necessity of a prolonged detention. This has been noted in relation to decisions to detain, 

when deciding on prolonged duration of detention and when deciding on placements in 

remand prisons.
95

 If the decision cannot be justified as being absolutely necessary, the lack of 

proportionality will result in arbitrariness. When it comes to the requirement of using 

detention as a last resort, it can be shown that Sweden can still improve its practice.
96

 The 

Swedish Courts have also noted the question of proportionality,
97

 and as a result it can be 

concluded that more precise assessments should be made before deciding to detain. It should 

not be forgotten that detention is prima facie unlawful.  

.  
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 Aliens Act(2005:716), Chapter 11; George Joseph , National Country Report: Sweden (AIDA 2013) 44-47.  
90

 UNHCR Detention Guidelines, 29 point 48 (ii) (iii). The treatment should be humane and respect the dignity of the person, 
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 CPT/ Int. [2009] 34, point 79.  
92

 RH 2007: 46.  
93

 KR 1950-09. 
94

 KR 6982-11. 
95

 Maite Zamacona Aguirre, Förvar under lupp (Swedish Red Cross 2012) 6, 51-52. 
96

 Aliens Act (2005:716), Chapter 10, §§ 6-8; Ibid. (footnote 92 Zamacona Aguirre) 46-50.  
97

 See for example: RÅ 2005 ref. 60. 
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6.2 Duration of Detention 

The duration of detention which is closely linked to the lawfulness of detention, was recently 

subjected to international attention.
98

 In Sweden the law did not provide for a maximum time 

limit, which was not in accordance with UN or EU standards. Sweden had for example not 

during that time fulfilled the EU criterion of specifying a time limit for the duration of 

immigration detention.
99

 As pointed out before, the Swedish Government was aware of this 

and suggested changes.
100

 Now the time limit is set to a maximum of 12 months.
101

 Existing 

case law shows that longer periods than what can be considered necessary have occurred, and 

this could possibly be prevented through the introduction of stricter rules on a maximum time 

limit. The Supreme Administrative Court of Sweden has pointed out that a detention lasting 

over 1, 5 years has not been proportional to the aim of removing the detainee from Sweden.
102

 

Similar arguments have been presented by the Migration Court of Appeal,
103

 where reasons 

for a prolonged detention period for a man detained for over 2 years, have according to the 

court not existed. Case law also indicates that longer periods of detention than 12 months can 

at times be justified, but these cases involve exceptional circumstances, such as one case
104

 

where a man was held in detention for 2 years and 8 months due to criminal behaviour, a 

decision of removal and non-cooperativeness from the detainees and Iran´s (country of origin) 

sides. The Migration Court of Appeal considered a prolonged detention being necessary in 

relation to the facts of that particular case.   

 

6.3 Health Care at the Detention Centres 

In terms of health care, the detention conditions could be improved. Currently no medical 

screening takes place when detaining a person.
105

 Screening should take place in order to 

notice and be able to predict health problems and concerns, so that both personal and 

collective security can be ensured. Instead, persons who are considered to be at risk of 

committing suicide are placed in remand prisons.
106

Medical staff (nurse, doctor etc), visit the 

centres a few hours every week, but not all types of care is provided through this type of 

arrangement.
107

 It has for example been noted that many of the detainees are in need of a 

psychologist due to a post- traumatic stress syndrome because of what they have been through 

before arriving in Sweden.
108

 Medicines have also noted to be distributed by non-qualified 

staff,
109

 which in turn can cause problems in form of for example overdosing. Proper 

guidelines on how to handle hunger strikes should also be introduced, since problems related 

to this do at times occur.
110
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 JO 6090-2009, 24; CPT/ Int. [2009] 34 point 85.  
106
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 CPT/ Int. [2009] 34, point 87, JO 6090-2009, 25.  
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6.4 Remand Prisons 

Sweden has been criticised for placing detained asylum seekers in remand prisons together 

with criminals.
111

 The suggested reason for this has been found to be that the staff at the 

centres is not qualified enough for working with persons who show tendencies of posing a 

risk to him- or herself or others.
112

 It shall be noted that a legal right for this kind of action 

does exist,
113

 but it shall be questioned if it is used too often within the framework of rule of 

law. The Swedish Prison and Probation Service has stated its concerns regarding the 

placement of detained asylum seekers in their facilities, since this authority cannot comply 

with the requirement of ensuring special treatment for these detainees.
114

 In these cases it is 

hard to differentiate between criminal and administrative detention, which should be paid with 

great attention in a state which is seen as a state complying with the principle of rule of law. 

The asylum seekers are in these cases not detained due to a crime and shall therefore not be 

treated as criminals by the system.  

 

Case law indicates that individuals are sometimes wrongfully placed in remand prisons,
115

 

which can be seen as a notable infringement on human rights.  

 

6.5 Treatment During Detention 

In addition to what has been stated in the other sections of chapter 6, underlining the power of 

the state is needed for achieving an understanding about the power of the state to undermine 

personal integrity and other rights. Even though the Swedish detention practices have not been 

as debated as other countries practices (such as Australia, Greece and Italy), it cannot be 

considered perfect. Examples of this include feelings of the detainees where feeling like an 

animal, criminal and as being placed in the shadow of the law, has been noted, together with 

different methods such as the “patience method” used for making the detainees tired about the 

system and thereby accept a removal.
116

 If the treatment at the centre would be perfect, these 

feelings would not exist. On the other hand it is hard to, even legally; deprive individuals of 

their liberty without giving rise to negative feelings.  

 

7. United Kingdom: Legal Problems related to Detention of Asylum Seekers  

In the UK, the state does not differentiate between asylum seekers and other immigrants, 

meaning that all of them are subjected to the same type of administrative detention, but the 

largest amount of detainees are still asylum seekers.
117

 In this chapter the discussion relates 

only to asylum seekers. Most of the recent complaints related to immigration detention 
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concern the general conditions and property
118

. This section is only dealing with major 

problems related to the conditions of and in detention.  

 

7.1 Arbitrary Detention  

Through case law and reports authorities in the UK have been shown to be responsible of 

subjecting asylum seekers to unlawful detention. The legality can in those cases be challenged 

with respect to the power to detain,
119

 the reasons/grounds for detaining and the duration of 

detention.
120

 The case AO v. Secretary of State for the Home Department
121

 illustrates the 

importance of not detaining individuals who cannot be deported to active war zones, such as 

Iraq. This was further noted in the case of R (Ibrahim) and (Omer) v. Secretary of State,
 122

  

which is a good example of unlawful detention in the UK. The detention of these individuals 

was considered unlawful since the place of deportation was Iraq, and because the deportation 

could not be concluded to happen within a reasonable time, which in turn did not provide for 

a prolonged time in detention.  

 

In the UK, detained asylum seekers are sometimes held in ordinary prisons as a result of 

having caused trouble or because the detention centres do not have the capacity to hold more 

detainees.
123

 This can be questioned in terms of arbitrariness since the detainees are not 

deprived of their liberty due to a crime, but rather for a purpose of administrative nature. 

Being placed among convicted criminals and being subjected to prison rules has to be 

considered to be against the law and not necessary for achieving an administrative decision.    

 

7.2 Duration of Detention 

From the case R (Ibrahim) and (Omer) v. Secretary of State, it can be noted that the issue of 

duration is a matter of concern. Mr. Omer was detained for 21 months, of which only the 18 

first could be considered lawful.
124

 The ECtHR has in the case Chahal v. UK noted a concern 

regarding the length of detention (6 years), but concluded that there was no breach of article 

5(1) ECHR due to the circumstances of that particular case,
125

 meaning that if the 

circumstances would not have been as they were, the outcome could have been that there was 

a breach. In another case the ECtHR has concluded that the UK has violated article 5 (1) 

ECHR in terms of the time that the applicant was subjected to detention and because this had 

not been lawful under domestic law.
126

 The UK has also been criticized for the non-existence 

of a time limit concerning detention.
127
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In 2013, 62% of the people detained under immigration powers were released in less than 1 

month, the next category being detained for 29 days-2 months included 19% of the detainees, 

and finally, 13% were detained for 2-6 months. These figures are based upon 30 036 people 

who were released during this particular year.
128

 It is positive that the largest category was 

released in less than 1 month, but all individual cases where the duration has been questioned 

shall be taken seriously due to the principle of detention being prima facie unlawful.  

 

7.3 Detained- Fast- Track- Procedure 

Two of the five ways for an asylum application to be processed subject the applicant to 

detention while the claim is considered. One of these is the “detained fast track procedure” 

(DFT) which is suited for claims that do not need to be considered for a long time (“fast”).
129

 

There has been an increase in placing applicants in the DFT,
130

 which can be one reason for 

the criticism that the procedure has received in terms of for example unlawfully detaining 

asylum seekers
131

 and thereby abusing power. The rules regulating this system give the 

authorities powers to detain persons for the whole asylum procedure.
132

 This seems to violate 

the international right to seek asylum, and raises questions about what signals the UK 

government wishes to send to people in need of protection. It has been noted that it takes (on 

average) 13 days to receive a decision once placed in the DFT. This cannot be accepted since 

the aim is to provide for a decision in 3 days.
133

 Reference shall in this matter be made to the 

principle of rule of law, since the state does not respect its own rules and guidelines. The 

Court of Appeal has in its case law stated that the 3 day rule should only be seen as a guide 

and not as an absolute rule. In order to make this clear, a policy should be established 

explaining the flexibility of that rule,
134

 which later on was recognized by the Home Office.
135

 

 

Before placing anyone in the DFT, it is of great importance to make an assessment of whether 

the person is capable of handling the situation in the detention centre. It has been noted that 

the screening which takes place before detention does not aim for this.
136

 The screening does 

not regularly take place in a private area,
137

 which in turn makes the asylum seekers even 

more vulnerable for the power of the state. People are vulnerable for being unlawfully placed 

in the DFT because of not being able to provide the officers with all information needed.
138

 

Being provided with information surrounding the asylum claim is crucial for securing the 
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legal rights of the people detained, but this requirement is not met by the UK. As an example, 

detainees have stated that they were not provided with any information about the grounds for 

detention, how long it would last or what the DFT is.
139

 

 

If a procedure like this has to exist, it is very important to follow all rules set out to regulate it 

in order to avoid breaching the right to liberty. Seeking asylum should by no one be seen as a 

criminal act resulting automatically in detention.  

 

7.4 Health Care at the Detention Centres 

When it comes to justified and legal detention, the state still has to ensure certain human 

rights within the facilities. A number of cases and incidents suggest that detention is not 

always the most suitable measure for all immigrants that are required to wait for a decision 

from the authorities in the UK. Many of the concerned detainees have fled their home 

countries due to fear of not being able to feel safe under the power of the national authorities. 

Some of these people are through detention in the UK being put under mental distress 

(relating to for example deportation and uncertainty), which in some cases has resulted in 

committed and attempted suicides as well as self-harming.
140

  Domestic case law also 

suggests that the immigration authorities do not fully respect this fact, which is a concern 

from a human rights point of view. In the case R (on the application of HA) v. Secretary of 

State, it was noted that a Nigerian asylum seeker had been unlawfully detained during 2 

periods during 2010 since he suffered from mental illness, and because it had taken too long 

to transfer the claimant to a hospital, while also breaching article 3 of the ECHR in terms of 

subjecting the claimant to degrading treatment.
141

 It is obvious from the facts of the case that 

the claimant was not mentally fit for being situated in a detention centre, yet the immigration 

authorities did not take the legally required actions in this case. It seems unreasonable and as 

an abuse of power by the immigration authorities to refuse a transfer of a detainee to a 

hospital when the person has for example “previously been non-compliant.”
142

 

 

The quality of other types of health care varies between the centres.
143

  

 

7.5 Treatment During Detention 

In February 2010 a reported protest against the Yarl´s Wood IRC was held by the detainees 

due to the unsatisfying conditions at the centre and because of the time they are forced to 

spend there. The detained women had started a hunger strike which after a few days resulted 

in chaos.
144

 In 2012 the women at the same centre protested against how they were treated,
145
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and in 2013 Yarl´s Wood was responsible of the death of a woman during deportation because 

of how she was treated,
146

 and sexual assaults were also noted during the same year.
147

 At the 

homepage of Yarl´s Wood on the internet one can, among other similar types of information, 

read a statement by the manager saying “Caring and supporting those held in detention [...] is 

at the forefront of all our policies and actions”.
148

 Judging from the action taken by the 

detainees and other evidence,
149

 it can be concluded that the promises by the centre which in 

turn are based on legal requirements, are not fulfilled at all times. Incidents of for example 

sexual activities by staff with detainees have been noted.
150

 Private security firms have been 

hired by the state to run many of the detention centres in the UK, which is also the case with 

Yarl´s Wood, led by Serco.
151

  

 

Ill-treatment of the detainees at the Harmondsworth IRC has been noted during an inspection 

and it has in this respect been stated that the staff has “forgotten the basic principles of 

humanity and decency”,
152

 which could be expected to be one of the most important aspects 

of the detention period. The detainees had for example experienced unproportional security 

procedures, handcuffing (one of the detainees died during handcuffing), long waiting in 

vehicles, poor reception conditions and a non-respect for the Rule 35 procedure which is 

supposed to spot for example victims of torture. This type of treatment and non-conformity 

with the law left many detainees feeling disrespected, while the system had totally failed some 

of them.
153

 Several other reports show proof of ill-treatment of detainees,
154

 which is against 

all requirements of treating them with “humanity and respect”. 

 

In 1991 Mr. L died during detention due to excessive use of force by the officers. He had 

previously been subjected to ill-treatment and groundless imprisonment during 18 months in 

Zaire. He was after his arrival in the UK interviewed by an officer who did not know about 

his family background, relevant for the procedure in the UK. He was detained in a prison 

where he was forced to stay in a cell during 20 hours per day, without understanding why he 

was detained. When his behaviour then required a transfer to a hospital, Mr. L had forced to 

move, which resulted in the “Control and Restraint 1” method by the officers and a transfer 

back to segregation where he was forced on the ground while his clothes were taken off. 

                                                           
146

 Movement for Justice by any means necessary, UKBA- on public trial for racism, abuse and death 
<http://www.movementforjustice.org/2013/03/ukba-on-public-trial/> Accessed May 15 2014; Home Affairs Committee, 
Memorandum. 
147

Detainees at Yarl´s Wood Immigration Centre ´facing sexualabuse´, The Guardian < http://www.theguardian.com/uk-

news/2013/sep/14/detainees-yarls-wood-sexual-abuse> Accessed April 16 2014.   
148

 <http://www.yarlswood.co.uk/> Accessed May 15 2014.  
149

See for example: Thomas Gammeltoft-Hansen, Access to Asylum, International Refugee Law and the Globalisation and 

of Migration Control (Cambridge University Press, UK, 2011) 320 (Racism and Abuse).  
150

 Report of an unannounced inspection of the Yarl´s Wood IRC (17-28 june, 30 sep-1 oct 2013) 5. 
151

 Serco, http://www.serco.com/markets/homeaffairs/immigration/yarlswood.asp 
152

 BBC, Immigration detainee died in handcuffs < http://www.bbc.com/news/uk-england-london-25749685> Accessed May 15 2014; 
International Business Times, Immigration detainee suffering from dementia died in handcuffs 
http://www.ibtimes.co.uk/immigration-detainee-suffering-dementia-died-handcuffs-1432515 Accessed May 15 2014.  
153

 Report on an unannounced inspection of Harmondsworth IRC (5-16 aug 2013) 5, 6, 37-43, 49-51. 
154

 Report on an unannounced Inspection of Brook House IRC (28 May- 7 June 2013) 9, 10,17,52. Ill-treatment by the private 
firm “Tascor”; Marchu Girma et al, Detained Women Asylum Seekers Locked up in the UK (Women for Refugee Women). 

http://www.movementforjustice.org/2013/03/ukba-on-public-trial/
http://www.theguardian.com/uk-news/2013/sep/14/detainees-yarls-wood-sexual-abuse
http://www.theguardian.com/uk-news/2013/sep/14/detainees-yarls-wood-sexual-abuse
http://www.yarlswood.co.uk/
http://www.bbc.com/news/uk-england-london-25749685
http://www.ibtimes.co.uk/immigration-detainee-suffering-dementia-died-handcuffs-1432515


19 
 

When the prison doctor arrived, Mr. L was dead. No criminal charges were brought against 

the officers involved.
155

   

 

8. Comparisons between Sweden and the United Kingdom 

As can be noted there are both similarities and differences between detention in Sweden and 

the UK. This chapter intertwines, analyzes and develops the findings from the sections above. 

It is not the obvious similarities and differences which are of interest here; it is rather the 

underlying reasons for these which should be paid with most attention. Without these possible 

reasons it is hard to understand how the states could improve their detention practices and 

provide for more human rights at the centres. Another important factor is that the states are 

two sovereigns which are faced with slightly different realities and which also have two 

different legal systems. With this said, the current chapter aims at understanding the problems 

and to thereby establish, or at least discuss, possible solutions to these, while also pointing out 

what the states can learn from each other on the area concerned.   

 

8.1 Arbitrary Detention 

There have been cases of arbitrary detention in both Sweden and the UK. This should be 

treated with great concern since it equals to an infringement on the right to liberty, and 

undermines appropriateness, justice and predictability,
156

 while also disrespecting the 

principle of detention being prima facie unlawful. The grounds for detaining asylum seekers 

are basically the same in both states since this authority is derived from their international 

obligations. The UK has despite this been criticised on a larger scale than Sweden in this 

matter, which is interesting since, relating to the statistics presented in the introduction, the 

UK has received less applications for asylum than Sweden during 2013 as an example. It can 

further be questioned if the UK has received more applicants that are for example non-

cooperative, likely to be removed or who have an unknown identity, or if they use their power 

to detain more excessively than Sweden. Judging from different reports and cases where the 

treatment of the detainees by the staff has been criticised, the most natural conclusion would 

be that the Home Office (and the private firms under its powers) uses its powers too broadly.  

 

The principle of proportionality, highly valued in EU law,
157

 has not been respected in all 

cases, which should be noted to be of concern since it creates an aspect of arbitrariness. Even 

if detention might by the immigration officers be considered to be a simple solution for 

controlling their own work, it has to be understood how much this type of decision interferes 

with the individuals private life and rights.   

 

As noted before, it has in the UK become increasingly normal to place asylum seekers in the 

DFT. In Sweden there is no such procedure, and all applicants are treated in the same manner. 

Many issues can be raised in relation to the DFT. Certain applicants are placed in it on 

insufficient grounds, others are not capable of handling the situation of being placed in the 
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procedure (which is sometimes inadequately assessed by the officers), and different facts 

point at that no or little information has been given to the detainees about the DFT.
158

 The 

introduction of the DFT is only an advantage for the government since it gives them the 

opportunity to control migration and deport unwanted applicants faster than what would 

otherwise be possible.
159

 With the DFT becoming an increasingly popular tool for 

immigration officers, the human rights perspective is often forgotten. In this sense the 

Swedish Migration Board has a more restrictive and humane approach to detention than the 

UK which in terms of the DFT has placed the fate of human rights on a system where 

administrative speed is at the forefront.   

 

8.2 Duration of Detention  

Too long and unjustified time in detention is arbitrary. The reason for discussing this under a 

separate section is the important distinction between not having the power to detain an asylum 

seeker on legal grounds, and having the power and the grounds but still abusing the power by 

extending the duration of detention beyond what is considered necessary and proportionate. 

When it comes to a time limit on this type of administrative detention, Sweden has introduced 

a maximum time of 12 months.
160

 In the UK on the other hand there is no such limit
161

 and 

the only way to not breach the law is to follow the principles of proportionality and 

necessity.
162

 Both Sweden and the UK have in a number of cases been shown to subject the 

detainees to a longer time than what was necessary in detention. Through the examination of 

the regulations on the area this should not be possible, which leaves a question about why this 

has and still can happen in both states. It is impossible to provide an answer to this, since the 

cases of detaining asylum seekers can differ so much from each other. To begin with, the UK 

should introduce a specific time limit. 

 

Keeping the detainees in detention for a longer time than absolutely necessary raises concerns 

about the legal certainty
163

 during detention and therefore the Migration Board and the Home 

Office should improve their practices in terms of this. Many laws and policies overlap each 

other, with some restricting the power of the immigration officers and some giving them great 

powers. This can be one of the reasons for non-compliance to the legal obligations of the 

states, since it can be hard to judge how to handle individual cases and therefore different 

assessments are made in relation to different asylum seekers.  

 

8.3 Health Care 

Providing accurate health care in the detention centres is a major problem in both Sweden and 

the UK. It is not directly provided by the immigration services,
164

 and making proper 
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arrangements is a problem for both states. The fact that the immigration staff is not educated 

in health care matters might have an impact on how the detainees perceive the care, and how 

they therefore answer questions about it during for example inspections of the centres. 

Education would improve the overall conditions at the centres since being detained and 

having experienced difficult times before fleeing home countries can in many cases cause 

mental distress of different kinds.
165

 The personality of the staff is in that sense also 

important, since the detainees need understanding and openness when being placed in a 

facility which increases their vulnerability.
166

 Case law shows that the UK has not respected 

the need of proper medical treatment when mental illnesses have been obvious, which might 

fall under “other ill-treatment”
167

 and it cannot be considered to be of good standard of living 

to be forced to live with an illness to which one would need and be able to get help. The 

attitude of the responsible staff
168

 is therefore the main problem which also raises human 

rights concerns.   

 

One possible solution for improving the health care of the detainees is to hire medical staff 

that can work at the centres only, perhaps from a private care provider, and in this way have a 

specialised health centre within the detention facility. This would provide for easily accessible 

health care, and also contribute to a feeling of security for the detainees. Having one or more 

psychologists present at the centres daily could reduce the number of suicides, attempted 

suicides and self harming. 

 

8.4 Treatment in General and Prison Settings 

When it comes to the treatment of detained asylum seekers more complaints can be found 

against the UK than Sweden, with one reason relating to the historical tradition of Sweden 

being a strong welfare state where freedom is derived “through the state” as opposed to the 

British tradition where this freedom is liberally seen as a “freedom from the state”.
169

 Sweden 

has not received any major criticism (even if there are of course incidents where the treatment 

could have been better) on this point, while the UK has been involved in cases of ill-

treatment, sexual harassments and deaths of detainees. This does not mean that all detained 

asylum seekers experience ill-treatment, but it suggests that the risk of being subjected to ill-

treatments is greater in the UK
170

 than in Sweden. This is interesting since both Sweden and 

the UK have similar legal obligations to secure a humane, secure and respectful environment 

within the detention centres. It is important to note that the treatment of the detainees varies 

between the different centres, and stating that the treatment at all centres includes 

unacceptable elements would be wrong. In some centres there is not so much to complain 

about, while others have to improve their practice to a large extent. Failing in the treatment of 
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the detainees increases the disrespect of international solidarity shown to people forced to 

leave their homes.
171

It should be noted that the UK has been involved in a number of ill-

treatment and torture cases abroad where they have prisons (for example Iraq and 

Afghanistan).
172

 This is not directly connected to the detention of asylum seekers within the 

territory of the UK, but it might be of significant value to be aware of this fact and its possible 

effect on the attitude of public officials.  

 

As noted before, it is possible in both Sweden and the UK to place detained asylum seekers in 

prison settings (remand prisons in Sweden). The use of prisons is interesting since it is not in 

conformity with recommended practice
173

 and thereby it also underlines the criminalization of 

being an asylum seeker.
174

 The clear proof from Sweden about the difficulties with separating 

asylum seekers from criminals
175

 indicates that something is wrong with handling “difficult 

cases”. Mr. Lumumba was as noted before also killed in a prison setting during a situation 

where excessive force was used by the UK officers. There is no question about that 

alternatives should speedily be introduced in order to remove asylum seekers who have 

committed no crimes from the prison settings.
176

 Educating parts of the immigration staff in 

matters which nowadays result in a transfer to prisons or remand prisons, could provide for a 

possibility to introduce a special part to the detention centres in which these people could be 

placed instead, marking the difference between administrative and criminal detention.      

 

Many detention centres are in the UK run by different private firms, and it would be wrong to 

say that this fact does not have an impact on treatment of detainees, the overall conditions at 

the centres and the negative incidents which at times occur.
177

 In Sweden the centres are run 

and controlled by the Migration Board which ensures proper knowledge and an education in 

asylum matters. This type of knowledge can be harder for the UK to ensure when the centres 

are run by private firms, which can therefore contribute to breaches of legal requirements. The 

UK centres have also experienced problems related to actual ill-treatment of the detainees, 

which should absolutely not happen in any circumstances. Being detained often creates a 

heavy mental burden on an individual who might not have had an easy background, and being 

additionally ill-treated increases the feeling of being abused by the state.
178

 All possible 

actions should therefore be taken by the state and the private firms under the power of the 

government to avoid these types of incidents which make the requirements of international 

and domestic legislation to seem as being very far away from the reality, since the “treatment 
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of asylum seekers [...] says something about the society we live in and the kind of country we 

want to be. The human rights principles and values of democratic societies must guide the 

country´s behaviour towards asylum seekers and its relationships with other countries from 

asylum seekers originate.”
179

    

 

Conclusively, the inspections of the detention centres in both Sweden and the UK show that 

the detainees, placed in administrative detention because of different reasons relating to their 

status, are not treated as nationals of the state, but as being different and not welcome in these 

territories, which is against the principles of equality and respect for all people regulated in 

international human rights law.
180

 In other words, a more humane environment is needed for 

reducing human rights violations.    

 

8.5 Additional Observations  

The fact that the UK is historically a colonial power, can to some extent explain their current 

immigration detention system. When the colonies were lost, the UK experienced a large scale 

migration from those countries,
181

 and actions were taken to control this. This is a major 

difference in Sweden’s and the UK´s history, and can be seen to suggest that the UK has 

come further in the development of its migration system, and thereby also in the practice of 

detaining immigrants, both in positive and negative terms. In relation to this Sweden has a lot 

to learn from the history and practices of the UK in terms of mistakes and progress. When it 

comes to the mistakes, Sweden should not develop a system which includes a procedure 

resembling the DFT since this has shown to be surrounded by much criticism due to the fact 

that it easily undermines standards set out in human rights law.
182

 It can be concluded that 

since the process is supposed to be fast, the detainee will have a hard time finding proper legal 

advice and evidence for the case.
183

 Introducing this kind of system therefore undermines the 

concept of legal certainty, and the obligation of the state to protect people who are in need of 

international help. Sweden should not start detaining asylum seekers in prisons only because 

of a lack of space.
184

 In terms of progress Sweden could adopt a slightly more restrictive 

approach towards welcoming immigrants, in order to enable better integration for those who 

get positive asylum decisions (and in that case being cautious about the number of detained 

asylum seekers so that detention does not become a more popular tool in that case).  
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Historically Sweden has not been a colonial power in the same way as the UK has. This 

means that the migration flow has not been as high in Sweden at the same times as in the UK. 

In recent years Sweden has received many applications of asylum, (one reasons being the 

various conflicts in the world)
185

 and thereby also accepted many immigrants into their 

national system. In terms of progress in the UK, this hospitality might to a certain extent be 

negative, in terms of integration, for Sweden if the state does not learn to control it 

properly.
186

 Therefore a suggestion would be for Sweden to include certain aspects of the UK 

border and migration control, which in turn might lead to more people being detained for 

administrative purposes. At the end of the day, these arguments raise questions about how 

immigration control and human rights should be balanced against each other, and if protecting 

national security and sovereignty are more important than conforming to state obligations of 

protecting rights, or the other way around. What is actually necessary in a democratic 

society
187

 does not always reflect the comprehensive detention practices.    

 

The difference between the legal traditions and systems of the states should not have an 

impact on how the right to liberty and freedom from arbitrary detention is secured. Despite 

this it can be argued that certain breaches can be explained by referring to the nature of the 

systems. At this point reference can be made to the constitutional law of the states. In Sweden 

there are fundamental laws which give the state strict obligations to secure human rights of 

the detainees, while the UK lacks an official constitution. The fact that the value of certain 

acts such as the Human Rights Act are debated, might have an impact on how the rights set 

out in the particular act are incorporated into state practice. On the other hand the rules 

regulating detention of asylum seekers are very similar in the states, most likely because of 

the obligations stemming from international human rights law. It is the responsibility of the 

states to secure the respect for human rights in the best way possible within their own legal 

system, and therefore it can be argued that the constitutional law should not have an impact on 

how this functions. A full respect for the rights has not been the case in either Sweden or the 

UK.  

 

When it comes to the principle of detention being prima facie unlawful and not desirable,
188

 

the overall impression derived from the state practices is that Sweden conforms to this 

principle to a greater extent than UK. Sweden receives more applications of asylum, but 

detains less people for the administrative purposes surrounding the applications. Judging from 

different sources, Sweden has also been less criticised for human rights violations during 

detention than the UK. This can be tied to various reasons such as the fact that the facilities 

are in the UK run by private security firms, but also the attitude of the immigration officers 
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might be slightly different due to historical and cultural reasons.
189

 The risk of cases having 

been “left in the shadows” in Sweden should not be forgotten, and therefore it should not 

automatically be concluded that Sweden is only responsible of incidents which have been 

noticed by different actors.     

 

It is inevitable to come across legislation, reports, cases and other material related to the fear 

of terrorism and national safety when investigating the detention practices concerning asylum 

seekers in Sweden and the UK. This is indirectly related to the problems with and during 

detention, since the fear by the states result in extending the use of power both before and 

during detention. Different actions taken in relation to the “war on terror” and especially after 

the events of 9/11 indicate
190

 that national safety and the public good are valued higher than 

hospitality and respect for immigrants. Cases where detention of asylum seekers is connected 

to the protection of national security include for example Agiza v. Sweden
191

, and Chahal v. 

UK.
192

 This fear from the UK´s point of view
193

 is in some way understandable. The state is 

internationally more powerful and vulnerable than Sweden, due to for example its history as a 

colonial power, having allies around the world and its actions in several international 

conflicts. In addition to this the UK has been subjected to a few major terrorist attacks despite 

the great border control measures and the large scale immigration control in place. Sweden 

has during many years portrayed itself as a neutral state,
194

 and is therefore not seen as a 

major threat in international conflicts.   

 

Looking at pictures of detention centres in the UK, reveals buildings looking like any high 

security prisons; high wire fences, massive secure gates and security guards are present in 

most of the pictures. These are the facilities where people who have committed no criminal 

offences are held for administrative purposes. In Sweden the pictures look different; the 

impression is not as prison like as in the UK,  they look more like “friendly” facilities,
195

 and 

coming to such a building does not mark the state vs. the individual relationship so clearly. 

Concerning the human rights aspects and the possible later integration into the societies, it is 

more desirable to use facilities which do not seem as buildings used for other purposes. If 

being placed in a prison and separated from the criminals is not desirable, it should be 

questioned what the difference between a detention centre and a prison is in that case, if they 

both look the same and if human rights are not at all times secured. The Migration Board 

strives to make the facilities look like other places which are used as housing for asylum 
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seekers.
196

 The legal definition of the places cannot be of such great interest for the detained 

asylum seekers and they do not necessarily at all times understand the difference. When 

detaining former victims of torture, rape and other ill-treatments in facilities like the ones in 

the UK, the respect for human rights seems to be very far away, and that should raise great 

concerns about the democratic foundations of the society and the power of the state.
197

  

 

Detaining asylum seekers imposes an economical burden on the states,
198

 which in turn 

strengthens the arguments raised about national safety and the public good since the states are 

willing to pay for detention instead of finding alternative solutions.   

 

The state power within the UK detention centres is to a great extent exercised by private 

firms, as opposed to Sweden where this power rests on a national authority. One major 

concern with the private firms is that they might be more concerned with the economic 

aspects of detention than the human rights of the detainees. It is hard to imagine human rights 

and economic interests to be completely intertwined, and therefore criticism should be raised 

against the state of UK for accepting this type of practice, and for apparently not having strict 

enough measures for controlling the practice of the private firms within the detention 

facilities.  

 

9. Conclusion 

For accurate conclusions, reference has to be made to the legal questions formulated in the 

introduction, which were if Sweden and the UK are subjecting asylum seekers to arbitrary 

detention, what the main problems are found to be within the detention centres in Sweden and 

the UK, what the similarities and differences are between Sweden´s and the UK´s detention 

practices and what the underlying reasons can be for the problems found. Both answers and 

more questions can be raised in relation to these. It can be stated that both Sweden and the UK 

have subjected asylum seekers to arbitrary detention which cannot be justified, and that the 

states have both similar and different types of problems within the detention centres. In 

Sweden these problems are, in addition to arbitrary detention, related to duration of detention, 

health care at the centres and the placement of some detainees in remand prisons. In the UK 

the main problems are duration of detention, the DFT procedure, health care at the centres and 

the treatment of the detainees. The DFT procedure and the treatment of the detainees 

constitute the biggest differences within the detention centres in Sweden and the UK, together 

with the size of the detention regime. It is not possible to provide for exact reasons for the 

underlying problems to these issues, but it has been shown that history and the cultures of the 

states can to a certain extent explain the differences. Education of the staff working with 

detention and at the detention centres could provide for better state practice when it comes to 

securing human rights of the detainees. Providing for better medical care at all times would 

increase the well-being of the detainees, while also reducing the complications with adopting 
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contracts with the providers of medical services. This can on the other hand be very 

complicated since it is in the nature of the systems that public health care is handled by a 

specific provider. The history of the states does to some extent explain the differences 

between for example the treatment of the detainees, but the use of private firms in the UK for 

controlling the centres also seems to have an impact on the treatment. The fear of terrorism 

and the will to protect the public good can be used as one reason to certain excessive actions 

taken by the states in relation to some detainees. This is a worrying factor from a human 

rights point of view, and might also have international implications beyond the national 

detention centres.  

 

It is impossible to provide a complete picture of the broad reality of securing rights during 

detention by referring to individual cases, reports and other material, but these do suggest that 

there are serious issues which the states have to consider and work on. It is unacceptable from 

a human rights point of view that there are incidents of the kind which have been brought up, 

especially when both states are considered to be democracies based upon the principle of rule 

of law. There cannot be said to be complete freedom and democracy in a state which does not 

conform to its legal obligations by disrespecting human rights and the equality of all people. 

In this sense it can be questioned if state sovereignty or human liberty is more important, and 

if therefore border and migration control is of greater value for the state than human rights. 

Referring back to the quote by Churchill, the remaining question is how far the detention 

realities, especially in the UK, are from this statement of a totalitarian government. Based 

upon the findings of this essay the reality sometimes appears as being too close to it. One can 

further wonder where the line between a democratic and a totalitarian government can be 

drawn.   

 

By judging from the findings in this essay detention is not always seen as prima facie 

unlawful in neither of the compared states and asylum seekers are therefore subjected to 

detention in situations when the state could have a possibility to consider alternative 

measures. Detaining asylum seekers without proper grounds and restricting their liberty for 

administrative purposes should be seen as an abuse of power by the states. It should also be 

considered whether the detention always happens for administrative purposes or if the states 

want to protect themselves from potential threats. Security seems to be highly valued in both 

states and therefore the power to detain is sometimes used a little too frequently.  

 

Conclusively, it can be stated that it seems as if the problems related to securing human rights 

are standing in the way for achieving a stronger democracy where all people are respected. 

Therefore it is crucial for both states to take actions for improving their respect for-, and 

protection and fulfilment of international human rights law obligations, and in that way 

provide for a more open and respectful environment within the European Union. The large 

amount of legal regulations on the area can be concluded not to function as intended, many 

times because of the mind frame of different groups within society, making the legal problems 

filled with non-legal aspects. The actual problems can therefore not be stated to be found 

within the law itself, but in the attitude of those who practice the law. For positive changes the 

states do not need additional legal changes, but a change in their perception of human rights. 
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