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Abstract 

 

This paper examines whether international human rights law considers rape to be torture.  In 

particular, it examines this question in two contexts. First, rapes committed by state agents 

during detention. Second, rapes committed by non-state agents, outside detention facilities. 

The purpose has been to bring clarity to the legal scope of torture, and rape as a form of 

torture in these two contexts as stated above. It has further aimed to compare the 

jurisprudence in the two types of cases.  

The research questions are whether rape in detention by State officials amounts to torture 

under international human rights law, and whether rape, per se, constitutes torture if 

committed by non-State actors.  

The findings are that rape by State officials in detention does amount to torture in human 

rights law. There is a coherent jurisprudence established in the UN, the European and Inter-

American systems that rapes does not have to occur in detention. It is sufficient that there is a 

State involvement, either because of the perpetrator’s official capacity or acquiescence. Rape 

by non-State actors does not amount to torture in human rights law. The outcome of the cases 

is that States are accountable for the acts committed, if it is established that they did not fulfil 

their positive obligations. Specifically, that States failed their due diligence, such as to protect 

the individuals. 

It may seem a bit controversial that rape, per se, does not attain the same status as rape by 

State officials in human rights law. However, with respect to the strong stigma attached to 

torture, only the worst human right violations can be considered as torture. Rape by State 

officials is considered as an appalling and grave crime with respect to the victims, because 

they are deeply exposed and put in such a vulnerable position from the beginning. The stigma 

of torture would probably lose its purpose if rapes by non-State actors would be considered to 

attain the same status in human rights law.  

 

 

 

 

 

 

 

 

 



3 
 

Table of Contents 
 

List of Abbreviations ....................................................................................................................  4                              

 

Part I: Introduction .......................................................................................................................... 5  

1.1 Background ....................................................................................................................................  5 

1.2 Purpose and Research Questions ................................................................................................. 6  

1.3 Method and Material .......................................................................................................................6 

1.4 Delimitations ....................................................................................................................................7 

1.5 Structure of the Paper .....................................................................................................................7 

1.6 The Definition of Rape ...................................................................................................................8 

 

Part II: Prohibition against Torture and other Cruel, Inhuman or Degrading 

Treatment or Punishment ..............................................................................................................9 

2.1 Introduction .............................................................................................................. 9 

2.2 Legal Definition of Torture ....................................................................................  10 

2.2.1 The Four Elements of the Definition of Torture ................................... 12 

2.2.1.1 The Infliction of Severe Pain or Suffering .................................. 12  

2.2.1.2 The Intentional Infliction of Pain ............................................... 15 

2.2.1.3 Specific Purpose ......................................................................... 15 

2.2.1.4 The Involvement of a Public Official .......................................... 16 

2.3 Rape by State Officials in Detention ......................................................................  16 

2.3.1 The UN System ....................................................................................  16 

2.3.1.1 Rape by State Officials outside Detention Facilities .................  17  

2.3.2 The European System ...........................................................................  18 

2.3.3 The Inter-American System .................................................................  19  

2.4 Rape by non-State Officials outside Detention Facilities .......................................... 21 

2.4.1 States’ Positive Obligations .................................................................  22 

2.4.2 The UN System ....................................................................................  23 

2.4.3 The European System ...........................................................................  24 

2.4.4 The Inter-American System .................................................................  26 

 

Part III: Analysis ............................................................................................................................ 28 

 

Part IV: Conclusion ...................................................................................................................... 33 

 

Bibliography .................................................................................................................................... 35  

 

 

 

 



4 
 

List of Abbreviations 

 
ACHR American Convention on Human Rights 

CAT Committee Against Torture 

CPT European Convention for the Prevention of Torture and Inhuman and 

Degrading Treatment or Punishment 

ECHR European Convention on Human Rights and Fundamental Freedoms                                       

ECtHR European Court of Human Rights 

HRC Human Rights Committee 

IACHR Inter-American Commission for Human Rights 

IACtHR Inter-American Court of Human Rights 

IACPPT Inter-American Convention to Prevent and Punish Torture 

ICCPR International Covenant on Civil and Political Rights 

UN    United Nations 

UNCAT United Nations Convention against Torture and Other Cruel,       

Inhuman or Degrading Treatment or Punishment  

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



5 
 

Part I: Introduction 

 
1.1 Background  
There are essentially four elements that need to be fulfilled in order to constitute torture, as 

stated in the United Nations Convention against Torture and Other Cruel, Inhuman, 

Degrading Treatment or Punishment (UNCAT).1 The fourth element presupposes an 

involvement of a State official, or someone acting in official capacity. Roughly speaking there 

needs to be some sort of State involvement in order to reach the threshold of torture.2 It is 

very clear that people deprived of their liberty are under State custody, and therefore in the 

exclusive control of the State. Rape in detention centres, such as in prisons or psychiatric 

hospitals, would therefore seem to fulfil the fourth element pretty clearly if the perpetrator is a 

State official. This raises the question whether torture covers situations where the perpetrator 

is a non-State official, and whether the fourth element of torture can be considered as fulfilled 

in that case since it expressly requires a State involvement. The legal situation seems a bit 

unclear because other treaties do not cover this element, except for the IACPPT. Also, since it 

is established that the acts can be inflicted by State official’s consent or acquiescence, makes 

one wonder whether the provision would be attributed to non-State actors as well. 

 

Women are in a particularly vulnerable risk of being subjected to torture in certain contexts. 

These are, inter alia, when being deprived of their liberty, medical treatment and violence by 

private actors both in communities and homes.3 It has been reported that rape and other sexual 

assaults are common features in certain countries in order to torture the victims. An estimation 

gave the result that approximately 85 % of detained women in a State had been subjected to 

sexual assaults that included rape.4 The use of rape was alleged to have been used as a way to 

gain information or a confession, to intimidate and humiliate the victims.5 It is further 

estimated that female prisoners have been subjected to rape and sexual abuse in at least 50 

countries, but that the number of unreported cases is greater than that.6  

 

The above mentioned demonstrates on the one hand that detained women are particularly 

vulnerable to rape and sexual abuse of officials. On the other hand that victims of rape by 

non-State actors would seem to fall outside the scope of torture under UNCAT.  

 

                                                           
1 UN, Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, G.A. res. 
39/46, 1985, UN Doc. A/39/51, Article 1.  
2 UN General Assembly, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading 
treatment or punishment: Promotion and protection of all human rights, civil, political, economic, social and 
cultural rights, including the right to development, Manfred Nowak, A/HRC/7/3, 15 January 2008, para. 27.  
3 UN, Committee Against Torture, General Comment no. 2: Implementation of Article 2 by States parties, 
CAT/C/GC/2, 24 January 2008, para. 22.   
4 UN Commission on Human Rights, Report of the Special Rapporteur: Question of the Human Rights of All 
Persons Subjected to any Form of Detention or Imprisonment, in Particular: Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment, Mr. Nigel S. Rodley, E/CN.4/1995/34, 12 January 1995, para. 18.  
5 Ibid. 
6 Caroline Selander, Tortyrmetoder, Amnesty International (2011) available at: [http://www.amnesty.se/vad-
gor-vi/tortyr-och-rattssakerhet/tortyr/tortyrmetoder/] (accessed 20 March 2014). 



6 
 

1.2  Purpose and Research Questions 

Being raped in detention7 by a State official must be regarded as a truly serious crime because 

the victim is under his domination. Therefore, the study aims to bring clarity to the legal 

scope of torture and rape as a form of torture under international human rights law in two 

different contexts. The first one regards women in detention who have been raped by State 

officials, and the other situation concerns women who have become victims of rape by non-

State officials not in any detention facilities. The purpose is also to compare the jurisprudence 

and investigate why the outcome of the cases may differ if committed by State officials and 

non-State officials.  

 

The purpose gives rise to the following research questions: Does rape by State officials in 

detention amounts to torture under international human rights law and does rape, per se, 

constitutes torture if committed by non-State actors under international human rights law?  

 

1.3 Method and Material 

The study aims to clarify the legal scope of torture, and rape as a form of torture in human 

rights law in situations where there is an involvement and absence of the State respectively. It 

is crucial that the legal definition of torture is established first in order to answer whether rape 

is a form of torture in international law. Therefore, this paper will use a traditional legal 

dogmatic method, but minor comparisons will be made as well. The legal dogmatic method 

will involve investigating the current law at the global level concerning the scope of torture 

and rape as a form of torture. It further provides the law to be analyzed in the legal contexts of 

rape by State officials and non-State officials.  

 

Some comparisons of rapes by State officials to rapes by non-State officials in human rights 

law and jurisprudence will be carried out. The study will be conducted from an international 

human rights law perspective with focus on women, however not involving any feminist legal 

perspectives. The material used will help bringing clarity to the legal situation of rape in 

international human rights law, and accordingly serves as the legal basis for analyzing the 

legal contexts of rape.  

 

The material chosen will be established sources of international law, referring to those laid 

down in Article 38 of the ICJ Statute, such as conventions, customary law, general principles, 

judicial decisions and teachings from highly qualified publicists.8 At the global level, the 

investigation will be made with reference to UN Conventions such as the International 

Covenant on Civil and Political Rights (hereinafter ICCPR) and the UNCAT. General 

comments of the treaty monitoring bodies will be considered since they include the treaty 

                                                           
7 The concept of ‘detention’ covers classic detention centers with situations of State officials’ involvement, such 
as prisons, police custody, psychiatric hospitals and military detention centres.  
8 Statute of the International Court of Justice, (adopted on 26 June 1945, entered into force on 24 October 
1945) 33 U.N.T.S. 993, Article 38.    
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bodies' respective interpretation of the conventions.9 Reports from Special Rapporteurs 

relating to torture will also be examined, since the rapporteur is an expert on this matter.10 

Case-law from quasi-judicial bodies, such as the Committee Against Torture, will also be 

considered. Regional human rights instruments will be included, such as the European and the 

Inter-American system, in order to get a wider perspective of international human rights law.  

 

1.4 Delimitations 

The investigation will not concern rape of men, since women constitute the overwhelming 

majority of rape victims in the world.11 However, the investigation does not concern gender-

based violence and the Convention on the Elimination of All Forms of Discrimination against 

Women will accordingly be excluded. Medical treatment as a vulnerable situation for women, 

due to the risk of rape, will not be regarded with respect to the space limitations. International 

humanitarian law will be disregarded, due to the different regulated laws concerning rape 

during armed conflicts. The African legal system12 will be disregarded since the Inter-

American and the European systems were one of the first to take reference to rape as a form 

of torture,13 therefore the first bodies who settled the jurisprudence. Also, the ECHR is one of 

the most developed conventions in providing human rights in international law.14 

 

1.5 Structure of the Paper 

The essay will firstly provide a background of the topic, describing the purposes of the 

investigation, the research questions to be answered and finally the method and materials 

chosen. Moreover, part one will include a brief definition of rape. There are a lot of forms of 

rape and the investigation will only regard some of them, therefore the need to clarify the 

concept of rape. The second part concerns the prohibition of torture in general and firstly aims 

to give a descriptive and thorough understanding of the legal definition of torture in 

                                                           
9 Office of the United Nations High Commissioner for Human Rights, Human Rights Bodies – General 
Comments, available at: [http://www2.ohchr.org/english/bodies/treaty/comments.htm] (accessed 27 April 
2014). 
10 Office of the United Nations High Commissioner for Human Rights Special Rapporteur on torture and other 
cruel, inhuman or degrading treatment or punishment – Introduction, available at: 
[http://www.ohchr.org/en/issues/torture/srtorture/pages/srtortureindex.aspx] (accessed 24 April 2014).  
11 UN General Assembly, Report of the Special Rapporteur on torture and other cruel, inhuman or degrading 
treatment or punishment: Study on the phenomena of torture, cruel, inhuman or degrading treatment or 
punishment in the world, including an assessment of conditions of detention, Manfred Nowak, 
A/HRC/13/39/Add.5, 5 February 2010, para. 53.  
12 For those who are interested in the African legal system concerning rape, see for instance Malawi African 
Association and Others v. Mauritania (2000) African Commission on Human and Peoples' Rights, Comm. Nos. 
54/91, 61/91, 98/93, 164/97 à 196/97 and 210/98, paras. 117 & 118. The ACHPR found that acts of rape 
constituted torture. See further Prosecutor v. Akayesu, International Criminal Tribunal for Rwanda, Case No. 
ICTR-96-4-T, Decision of 2 September 1998, para. 597. The ICTR stated that rape constitutes torture when 
committed by, or with the consent or acquiescence by a public official.  
13 See United Nations Commission of Human Rights, Report of the Special Rapporteur on Torture, Mr. P. 
Kooijmans, E/CN.4/1986/15, 19 February 1986, para. 119, where the former Special Rapporteur recognized 
rape as torture. This was particularly regarded by the IACHR in Martí de Mejía v. Perú, (1996) and by the ECtHR 
in Aydin v. Turkey (1997).  
14 J.G Merrils, The Development of International Law by the European Court of Human Rights (1993) 
Manchester University Press, New York, p. 18.  
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international human rights law. The second part further aims to examine rape as a form of 

torture in the public sphere, in other words, rape by State officials both in detentions and 

outside detention facilities. Rape as torture in the private sphere will be examined afterwards, 

more specifically rapes by non-State actors outside any detention facilities.  

 

The third part contains an analysis of the investigation made. It includes a discussion of the 

results found, as to whether rape amounts to torture if committed by State Officials and non-

State officials. It also contains some analytical perspectives on the prohibition of torture in 

human rights law and whether the outcome of the cases may differ from each other. It further 

contains some comparisons on the public and the private sphere, where there is an 

involvement and absence of the State respectively. The final part contains a conclusion and 

lastly there will be a bibliography-part of all the sources used.  

 

1.6 The Definition of Rape 

The most developed jurisprudence concerning crimes of sexual acts would undoubtedly be 

found in the ad hoc tribunals, the International Criminal Tribunal for the Former Yugoslavia 

(ICTY) and the International Criminal Tribunal for Rwanda (ICTR).15 In contrast to 

international human rights law, statutes adopted by the ad hoc tribunals have a different 

approach to human rights. These instruments are targeting individuals and not the State itself, 

who are the duty-bearers in human rights law.16 However, the ICTY was the first tribunal to 

define crimes of rape and sexual violence.17 In Prosecutor v. Anto Furundzija, the Tribunal 

Chamber pointed out that international human rights instruments had not provided any legal 

definition of rape.18 The ICTY on the other hand accepted very thorough elements of what 

constituted rape in the present case, such as nonconsensual sexual penetration of the victim, or 

coercing a third person to rape the victim. Sexual penetration includes the vagina, anus and 

the mouth by the perpetrator’s penis. However, the sexual penetration is not limited to the 

penis, it may also include any other object used by the perpetrator.19 Most of the cases 

regarded in the investigation concern these elements of rape.  

 

 

 

 

 

 

 

                                                           
15 UN, International Criminal Tribunal for the Former Yugoslavia, Crimes of Sexual Violence, available at: 
[http://www.icty.org/sid/10312] (accessed 20 May 2014).   
16 Torture in International Law – A Guide to Jurisprudence, Association for the Prevention of Torture & Center 
for Justice and International Law (2008) SRO-Kundig, Geneva, p. 146.  
17 UN, International Criminal Tribunal for the Former Yugoslavia, Crimes of Sexual Violence…  
18 Ibid, para. 175. 
19 Prosecutor v. Anto Furundzija, International Criminal Tribunal for the Former Yugoslavia, Judgment, Case No. 
IT-95-17/1-T, 10 December 1998, para. 185.  
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Part II: Prohibition against Torture and other Cruel, Inhuman or 

Degrading Treatment or Punishment 
 

2.1 Introduction 

Torture and other ill-treatment is a universally condemned crime that is regulated in the major 

human rights treaties, such as the universal ICCPR20 and the UNCAT. Regional human rights 

treaties include, inter alia, the American Convention on Human Rights (ACHR),21 the 

ECHR22, the European Convention for the Prevention of Torture and Inhuman and Degrading 

Treatment or Punishment (CPT) and the Inter-American Convention to Prevent and Punish 

Torture (IACPPT). The prohibition of torture further attains the status as jus 

cogens,23meaning that it is a norm that is generally accepted by States and that no derogations 

whatsoever are allowed. Any other norms that are conflicting with a norm of jus cogens are 

considered as void.24  

 

The ICCPR, ECHR and ACHR all have in common that they provide almost identical 

provisions, namely that “[n]o one shall be subjected to torture and other cruel, inhuman, or 

degrading treatment or punishment.” The treaties prohibit torture, without further defining it. 

The ACHR emphasizes the inherent dignity of persons, especially for persons deprived of 

their liberty. The CPT does not provide any definition of torture.25 It is based upon Article 3 

ECHR and focuses on preventing torture and ill-treatment of persons who are deprived of 

their liberty. Visits to places such as prisons, police stations and psychiatric hospitals are 

therefore often carried out in order to assess how people are treated.26  

 

There are at present 168 parties that have ratified the ICCPR.27 Article 7 provides that “[n]o 

one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In 

particular, no one shall be subjected without his free consent to medical or scientific 

experimentation.” The Human Rights Committee (HRC) monitors the compliance of State 

                                                           
20 International Covenant on Civil and Political Rights (adopted on 16 December 1966, entered into force on 23 
March 1976) 999 U.N.T.S. 171, Article 7. 
21 American Convention on Human Rights, (adopted 22 November 1969, entered into force on 18 July 1978) 
O.A.S.T.S. No. 36, 1144 U.N.T.S. 123, Article 5(2). 
22 European Convention on Human Rights and Fundamental Freedoms (adopted 4 November 1950, entered into 
force on 3 September 1953) ETS No. 5, 213 U.N.T.S. 222, Article 3. 
23 de Wet, Erika; The Prohibition of Torture as an International Norm of Jus Cogens and its Implications for 
National and Customary Law, (2004) Vol. 15 No. 1, European Journal of International Law (EJIL) p. 97, available 
at: [http://ejil.oxfordjournals.org/content/15/1/97.full.pdf] (accessed 22 May 2014). 
24 Vienna Convention on the Law of Treaties (adopted on 22 May 1969 entered into force on 27 January 1980) 
1155 U.N.T.S 331, Article 53. 
25 Eriksson, Maria; Defining Rape: Emerging Obligations for States under International Law? (2010) Örebro 
University, Kållered, p. 304. 
26 The CPT in brief, Council of Europe, available at: [http://www.cpt.coe.int/en/about.htm] (accessed 17 April 
2014).  
27 International Covenant on Civil and Political Rights, United Nations, New York, 16 December 1966, Treaty 
Series, vol. 999, p. 171. Available at: 
[https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en] (accessed 
17 May 2014). 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-4&chapter=4&lang=en
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parties’ obligations under ICCPR by reviewing periodic reports, providing recommendations 

and general comments and adjudicate individual complaints.28 However, the HRC only has 

ability to investigate individual complaints if the State parties have ratified the First Optional 

Protocol of the ICCPR,29 which has 115 parties of the Convention’s 168 parties.30 In 1992, the 

HRC adopted General Comment No. 20 concerning prohibition of torture and other cruel, 

inhuman or degrading treatment or punishment.31 The HRC stated that the aim of Article 7 

ICCPR is to protect the human dignity of the person and the physical, but also mental, 

integrity.32  

 

The HRC notes that the treaty does not provide any definitions of what constitutes torture in 

its Article 7.33 The Committee does not consider it necessary to list all prohibited acts that the 

provision covers, nor to define the stigma of torture or describe the distinctions of what 

constitutes ‘punishment’ and ‘treatment’.34 This is mainly because of the concern that the 

prohibition would be too narrowly drafted.35 It was essential that the language wasn’t too 

technical in order for international bodies to fill the gaps with a wide range of case-law.36 

 

2.2 Legal Definition of Torture  

The IACPPT provides a very thorough definition of torture. Torture is established as acts 

“…intentionally performed whereby physical or mental pain or suffering is inflicted on a 

person for purposes of criminal investigation, as a means of intimidation, as personal 

punishment, as a preventive measure, as a penalty, or for any other purpose. Torture shall 

also be understood to be the use of methods upon a person intended to obliterate the 

personality of the victim or to diminish his physical or mental capacities, even if they do not 

cause physical pain or mental anguish.”37 It further states that “[a] person who at the 

instigation of a public servant or employee […] orders, instigates or induces the use of 

torture, directly commits it or is an accomplice thereto” shall be considered as guilty for the 

crime of torture.38 This would mean that even non-State actors can be held guilty. 

                                                           
28 Introduction - Monitoring civil and political rights, Office of the United Nations High Commissioner for Human 
Rights, available at: [http://www.ohchr.org/EN/HRBodies/CCPR/Pages/CCPRIntro.aspx] (accessed 17 April 
2014). 
29 Ibid.  
30 Optional Protocol to the International Covenant on Civil and Political Rights, United Nations, 16 December 
1966 New York, Treaty Series, vol. 999, p. 171. Available at: 
[https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-5&chapter=4&lang=en] (accessed 
17 May 2014).  
31 United Nations Human Rights Committee, CCPR General Comment No. 20: Article 7 (Prohibition of Torture, or 
Other Cruel, Inhuman or Degrading Treatment or Punishment) HRI/GEN/1/Rev.9 (Vol. I) 10 March 1992.  
32 Ibid, para. 2.  
33 Ibid, para. 4.  
34 Ibid.  
35 Moeckli, Daniel, Shah, Sangeeta & Sivakumaran, Sandesh; International Human Rights Law… p. 213.  
36 Ibid.  
37 Inter-American Convention to Prevent and Punish Torture, Organization of American States (OAS) 9 
December 1985, OAS Treaty Series, No. 67, Article 2.  
38 Ibid, Article 3.  
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The major human rights treaty concerning the prohibition against torture is the UNCAT. It 

was adopted by the General Assembly in 1984 and entered into force in 1987. There are at 

present 155 State parties that have ratified UNCAT.39 The treaty was specially designed in 

order to protect the right to be free from torture40 and provides a definition of torture in its 

Article 1 as “…any act by which severe pain or suffering, whether physical or mental, is 

intentionally inflicted on a person for such purposes as obtaining from him or a third person 

information or a confession, punishing him for an act he or a third person has committed or is 

suspected of having committed, or intimidating or coercing him or a third person, or for any 

reason based on discrimination of any kind, when such pain or suffering is inflicted by or at 

the instigation of or with the consent or acquiescence of a public official or other person 

acting in an official capacity.” What can be noticed from the UNCAT definition, is that the 

IACPPT adopted an almost identical provision as stated above.  

 

Anyway, the UNCAT definition of torture is very similar to the definition that was established 

in the Declaration on the Protection of All Persons from Being Subjected to Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment.41 The “Torture Declaration” was 

adopted by consensus, i.e. no State parties of the United Nations objected to the definition of 

torture that was laid down in the declaration, in which the UNCAT is built upon.42 This shows 

that the UNCAT is accepted as the primary source of international law of defining torture.43 

Just like the HRC is monitoring the compliance of State parties’ obligations to the ICCPR, the 

Committee Against Torture (CAT) interprets States’ obligations under UNCAT.44 

 

As demonstrated above, torture is prohibited in a wide range of international treaties, but it is 

only the UNCAT and the IACPPT that provides an extensive legal definition of torture. One 

can see that the IACPTT has adopted the definition laid down in the UNCAT, but has taken it 

further. The IACPPT would therefore include the most comprehensive and detailed definition. 

However, there are only 18 State parties to that convention45 and therefore it has a limited 

regional scope.  

 

 

 

 

 

                                                           
39 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, United 
Nations, New York, 10 December 1984, Treaty Series, vol. 1465, p. 85. Available at: 
[http://www.refworld.org/docid/3ae6b3a94.html] (accessed 22 April 2014).  
40 Moeckli, Daniel, Shah, Sangeeta & Sivakumaran, Sandesh; International Human Rights Law… p. 211.  
41 Declaration on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, UN General Assembly, A/RES/3452(XXX) 9 December 1972.  
42 Eriksson, Maria; Defining Rape: Emerging Obligations for States… p. 303.  
43  Ibid.  
44 Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, United 
Nations, New York, 10 December 1984, Treaty Series, vol. 1465, p. 85… 
45 Inter-American Convention to Prevent and Punish Torture: General Information of the Treaty, Department of 
International Law – Organization of American States, Washington D.C. Available at: 
[http://www.oas.org/juridico/english/sigs/a-51.html] (accessed 24 May 2014).  
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2.2.1 The Four Elements of the Definition of Torture 

There are essentially four core elements of the definition of torture in the UNCAT that 

international bodies seem to agree upon.46 The first one is an act inflicting severe mental or 

physical pain, secondly the intentional infliction of pain, thirdly is the pursuit of a specific 

purpose such as punishing or gaining information. Fourthly is the involvement of a public 

official, whether it’s inflicted by or with the consent from someone acting in their official 

capacity.47  
 

2.2.1.1 The Infliction of Severe Pain or Suffering  

Regarding the first element, it is the intensity of pain and suffering that is crucial, because this 

is what distinguishes torture from degrading treatment. However, it does not distinguishes 

torture from cruel and inhuman treatment.48 The severity of pain inflicted does not need to 

have the same intensity as pain that causes serious physical injuries, such as deterioration of 

bodily functions.49 This means that the definition of torture in UNCAT does not presuppose 

any visible injuries, because torture does not necessarily leaves any physical scars.50 The pain 

and suffering can be mental or physical in its forms. The Special Rapporteur on torture has 

further expressed that the term ‘torture’ shall not be used in an “inflationary manner”.51 The 

notion would only be correctly used for the worst violations of human rights that can be 

inflicted on a person by another. Therefore the strong stigma against torture.52 However, 

because of the stigma that torture holds would also indicate that once it is established that 

someone has been a victim of torture, this person has been subjected to one of the most 

serious human right violation.53  

 

The most established case-law concerning torture is to be found in regional human rights 

courts, these are the ECtHR and the Inter-American Court of Human Rights.54 The earliest 

case-law on this matter came from the European Commission of Human Rights, who started 

to break down the prohibition into the components and distinguish the different forms of ill-

treatment. This was mostly made in cases dealing with prisoners.55 In the Greek Case,56 the 

European Commission of Human Rights received allegations from Sweden, Norway, 

Denmark and the Netherlands who all claimed that Greece had violated certain rights of the 

                                                           
46 Interpretation of torture in the light of the practice and jurisprudence of international bodies, The United 
Nations Voluntary Fund for Victims of Torture (2011) p. 2. Available at: 
[http://www.ohchr.org/Documents/Issues/Torture/UNVFVT/Interpretation_torture_2011_EN.pdf] (accessed 
29 April 2014). 
47 UN General Assembly, Report of the Special Rapporteur on torture… A/HRC/13/39/Add.5, 5 February 2010, 
para. 30.  
48Ibid, para. 32.  
49 Ibid. 
50 Ibid, para. 55.  
51 Ibid, para. 33.  
52 Ibid.  
53 Ibid. 
54 Eriksson, Maria; Defining Rape: Emerging Obligations for States… p.304.  
55 Moeckli, Daniel, Shah, Sangeeta & Sivakumaran, Sandesh; International Human Rights Law… p.213.  
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ECHR due to the military coup d’état in 1967.57 These rights included Article 3 ECHR due to 

numerous cases of torture and ill-treatment of political prisoners.58 The Commission stated 

that “[t]orture constitutes an aggravated and deliberate form of cruel, inhuman or degrading 

treatment or punishment”59 This definition of torture was later included in the “Torture 

Declaration” in its Article 1(2).60 

 

The ECtHR further developed the distinction of torture and inhuman treatment in the 

landmark case Ireland v. U.K.61 The case concerned the treatment of suspected Irish 

Republican Army soldiers by UK officials. The police had used five different interrogation 

techniques on the prisoners.62 These included forcing the detainees to stand in a stress 

position, prolonged hooding over their heads, subjection to high noise, deprivation of sleep 

and food. 63 

 

The Court stated that the ill-treatment must entail a “minimum of severity” in order to 

constitute inhuman or degrading treatment.64 The minimum depends on “the duration of the 

treatment, its physical or mental effects and, in some cases, the sex, age and state of health of 

the victim, etc.”65 The Court found that the interrogation techniques constituted inhuman 

treatment, since the acts were carried out for several hours that caused both physical injuries 

and mental suffering.66 The acts were further considered as degrading treatment, because they 

created feelings that made the victims feel humiliated and debased. Moreover, the Court 

stated that it must have been the intention of the ECHR to distinguish the different forms of 

ill-treatment since torture carries a special stigma, and this must also have been the intention 

of the “Torture Declaration”.67 In order to assess whether the acts amounted to torture 

depends on the intensity of the pain inflicted.68 The Court was of the view that the suffering 

did not attain the level of severity within the meaning of the notion of torture.69 

 

This decision might seem a bit controversial, since the “Torture Declaration” never excluded 

that the pain inflicted can be mental as well. This was never regarded by the ECtHR, which is 

allowed to go further in interpreting the definition of Article 3 ECHR since the provision is 

very broadly stated. Also, degrading treatment under Article 3 does not presuppose an 

intention of humiliating or debasing the victim. A couple of months after the Ireland v. UK 

                                                           
57 Leach, Philip; Taking a Case to the European Court of Human Rights (2011) Oxford University Press, United 
Kingdom, p. 14.  
58 Moeckli, Daniel, Shah, Sangeeta & Sivakumaran, Sandesh; International Human Rights Law… p. 213.  
59 Denmark, Norway, Sweden and the Netherlands v. Greece, European Commission of Human Rights… p. 186.  
60 Declaration on the Protection of All Persons from Being Subjected to Torture… UNGA A/RES/3452(XXX) 9 
December 1972, para. 1(2).  
61 Ireland v. United Kingdom, European Court of Human Rights, Application No. 5310/71, Judgment, 18 January 
1978. 
62 Ibid, para. 96.  
63 Ibid.  
64 Ibid, para. 162. 
65 Ibid.  
66 Ibid, para. 167.  
67 Ibid, para. 165.  
68 Ibid, para. 167. 
69 Ibid, para. 174. 
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judgment, the Court stated that the punishment may be degrading treatment if the victim is 

humiliated in his or her own eyes.70  

 

In Selmouni v. France, the applicant had been subjected to assaults by police officers while in 

custody.71 He had been dragged by his hair, being urinated over and threatened with a 

blowlamp and a syringe.72 The assaults had taken place for several days and in a repeatedly 

manner.73 The Court examined whether the pain inflicted had reached the level of severity as 

defined in Article 1 UNCAT and stated that it depends on “the duration of the treatment, its 

physical or mental effects and, in some cases, the sex, age and state of health of the victim, 

etc.”74 The Court made direct reference here to Ireland v. U.K and ultimately found that the 

severe pain and suffering was “particularly serious”, thus amounting to torture.75 In earlier 

case-law and as already stated above, inhuman treatment constitutes acts that causes severe 

suffering, whether mental or physical. With regard to the ECtHR’s earlier case-law, this 

treatment should have been falling under the scope of “inhuman treatment”, thus not amount 

to “torture”.   

 

Moreover, the Court stated that acts that had been classified as inhuman treatment or 

degrading treatment, could be considered as something different in the future. In order to 

protect human rights, it is essential to not apply a too narrow and firm approach, due to the 

changes in democratic societies.76 The fact that the Court recognized that its previous 

judgments may be regarded differently in future confirms the ECHR as a “living document”, 

since it allows the legal definitions to be assessed with respect to the evolving changes. In this 

sense, the Selmouni case contributed to a lower threshold of the pain and suffering to amount 

to torture.77 

 

However, this does not mean that the stigma of torture was weakened. The distinctions of 

torture and other forms of ill-treatment is considered by the Court. E.g. in Aktas v. Turkey, the 

ECtHR stated that the distinctions have to be considered in order to determine whether the 

acts amount to torture. The Court reiterated its previous case-law which simply depends on 

that it must have been the intention of the drafters of the Convention to attach a stigma to 

torture.78 The Court found that the five techniques did not amount to torture, even though the 

Commission did in Ireland v. UK. It was undoubtedly that it was inhuman and degrading 

treatment, but this case concerned IRA soldiers who are trained to handle torture. The stigma 
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of torture would probably not have fulfilled its purpose if the Court would have decided 

differently.  

 

To conclude, the first element of the definition of torture concerns the infliction of severe 

mental or physical pain. It’s the intensity of the pain that is the crucial factor in order to 

determine whether the ill-treatment constitutes inhuman or degrading treatment, or if it even 

amounts to torture. The severity of the pain is not only measured by looking at the severity of 

the physical injuries, such as the number of scars or bruises etc. The pain and suffering can be 

mental as well and still constitute torture.  

 

2.2.1.2 The Intentional Infliction of Pain 

In order to constitute torture according to Article 1 UNCAT, the severe pain or suffering has 

to be intentionally inflicted for a reason. This presupposes that an act cannot be carried out by 

omission.79 In those situations where a detainee is deprived of food because he is forgotten 

does not constitute torture, because this was made unintentionally. The detained person would 

be subjected to torture first when he would have been starved intentionally for a certain 

reason. It is essential that the infliction of severe pain is made for a purpose, such as gaining 

information in order to amount to torture.80  

 

2.2.1.3 Specific Purpose 

What is already apparent from the provision of Article 1 UNCAT is that torture is an act in 

which the pain or suffering is inflicted for a number of prohibited purposes, such as to obtain 

information or a confession, to punish, intimidate or coerce someone based on discrimination. 

These listed purposes shall not be considered as an exhaustive list, they serve as an indicator 

of what a specific purpose could be.81  

 

What has been highlighted in this provision is that the purposes that are listed, all have the 

common denominator that they are linked to “the interests or policies of the State and its 

organs”.82 The purposes seem to be closely connected to situations of an involvement of law 

enforcement officials who are the perpetrators and therefore the ones who are inflicting pain 

on the victims.83 As already stated above, torture carries a special stigma and ought to be 

distinguished from the other forms of ill-treatment. The distinction of torture and cruel and 

inhuman treatment does not in fact depend on the intensity of the pain inflicted, but on the 

specific purposes.84   

 
                                                           
79 UN General Assembly, Report of the Special Rapporteur on torture… A/HRC/13/39/Add.5, 5 February 2010, 
para. 34.  
80 Ibid. 
81 Ibid, para. 35.  
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Nijhof Publishers, The Netherlands, p. 188.  
83 Ibid, p. 199.  
84 UN General Assembly, Report of the Special Rapporteur on torture… A/HRC/13/39/Add.5, 5 February 2010, 
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2.2.1.4 The Involvement of a State Official  

Article 1 UNCAT states that the “…pain or suffering is inflicted by or at the instigation of or 

with the consent or acquiescence of a public official or other person acting in an official 

capacity.” The Special Rapporteur on torture stated that the UNCAT has extended the range 

of State responsibility, because it is not necessary that the public official is the one who is 

directly inflicting the pain or suffering by him/herself. It’s sufficiently enough if the pain is 

inflicted because of the public official’s consent, which is an active agreement, or due to the 

public official’s omission by not preventing torture.85 This makes it possible for the UNCAT 

to cover a lot of situations that amount to torture, inter alia, genital mutilation and 

trafficking.86 

 

2.3 Rape by State Officials in Detention 

Female detainees who have been victims of rape must have suffered an unimaginable 

violation of their integrity, especially due consider that they have been victims for such an 

intrusive crime, as deprived of their liberty in the hands of State officials. The scope of 

detention covers classic detention centers with State officials’ involvement, such as prisons, 

police custody, psychiatric hospitals and military detention centres. If rape does really 

amounts to torture, it would be one of the worst human right violation since torture carries a 

strong stigma. Rape by State officials as a form of torture shall be investigated in this chapter.  

 

2.3.1 The UN System 

Since the UNCAT is the primary source in international law to define torture, the UN system 

will be examined first in order to see whether rape in detention constitutes torture according to 

Article 1 UNCAT. As already stated above, there are four elements of the definition of 

torture. Back in 1986, the Special rapporteur on torture stated that the main division of torture 

is the physical and mental forms, but they interrelate to each other in the sense that physical 

torture causes psychological side effects.87 Sexual aggression was listed as a method of 

physical torture that included rape, but also insertion of objects into any opening of the 

body.88 This means that rape is not limited to penetration by sexual organs, if it was limited it 

would clearly strike out a lot of situations of sexual assaults. This statement from an expert on 

this particular area was actually one of the first recognitions in international law to 

acknowledge rape as a form of torture.89 Moreover, the Special Rapporteur expressed, in the 

oral introduction of the report to the UN Commission of Human Rights, that rape or sexual 

assaults against women in detention is a “particularly ignominious violation” of the human 

dignity and physical integrity. Therefore, rape in detention is a clear situation of torture.90  

                                                           
85 UN General Assembly, Report of the Special Rapporteur on torture… A/HRC/13/39/Add.5, 5 February 2010, 
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E/CN.4/1986/15, 19 February 1986, para. 118.  
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89 Torture in International Law – A Guide to Jurisprudence, Association for the Prevention of Torture & Center 
for Justice and International Law (2008) SRO-Kundig, Geneva, p. 3.   
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Further, the Special Rapporteur emphasized in 2008 that the four elements should be 

expanded with an additional category, namely the “powerlessness” of the victim.91 This 

situation usually includes someone exercising total control over another. Detention centres are 

a classical example of such a situation, because the detained is in exclusive power of the State 

in the sense that they cannot go anywhere as they wish, nor talk to anyone without permission 

and is unable to defend themselves.92 Persons who are deprived of their liberty are in “a 

situation of complete dependency” and therefore more vulnerable.93 It is also in these contexts 

where people are usually subjected to torture.94 Rape or severe sexual violence by officials in 

situations of detention is considered as an “egregious form of torture”, with regard to the 

stigma it carries.95  

 

The Special Rapporteur also highlighted that rape as torture by a State official causes pain 

even more severe than what comes out of “classic torture”.96 In some cultures, survivors of 

rape are usually subjected to isolation because they’re excluded from their families or 

communities. Moreover, women who have been raped are at risk of being subjected to 

unwanted pregnancies, to undergo forced abortions or forced miscarriages.97 Torturers rape 

their victims not only in order to destroy their personal dignity, but also knowingly that it will 

do great harm to their families and communities. This ulterior motive is especially clear when 

State officials rape females in front of their families or coercing a relative to perform the act.98 

For instance, in Pauline Muzonzo Paku Kisoki v. Sweden99, the applicant had been raped by 

security forces in her home in front of her children. She was later transferred to a prison 

where she was beaten, burnt with cigarettes and raped several times based on her political 

activities, such as a member of the opposition to the President.100 The CAT was to determine 

whether Sweden would violate the UNCAT if sending the applicant back to Zaire.101 Even 

though the Committee found a substantial risk for the applicant to be subjected to torture if 

returning to Zaire,102 the Committee did not investigate whether the sexual assaults in police 

custody amounted to torture nor considered the harm inflicted on the family.  

 

2.3.1.1 Rape by State Officials outside Detention Facilities 

An important aspect is whether rape still constitutes torture if the victim is raped by someone 

acting in their official capacity, but not in detention. In the above mentioned case, the CAT 
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never regarded whether the rapes constituted torture. However, in V.L v. Switzerland103 the 

applicant was a Belarussian who applied for asylum in Switzerland, due to her husband’s 

political activities which had caused oppression from the police. This led to her husband had 

to flee the country, which in turn resulted to the fact that the police sought her in order to find 

out her husband’s whereabouts.104 She had been interrogated by three police officers who 

subsequently raped her, beat her and penetrated her with objects. When she filed a complaint 

for the sexual assaults, she was harassed by police officers who made night visits to her home 

and followed her, in order to compel her to withdraw the complaint. At one day she was 

kidnapped by the same police officers who had previously raped her. They transferred her to 

an isolated place where they raped her again.105 

 

The CAT stated that the complainant was clearly under exclusive control of the public 

officials, even though the acts were inflicted on her outside any formal detention facilities.106 

The complainant had been subjected to repeatedly rapes which surely caused her severe pain 

and mental suffering. The Committee further stated that the pain inflicted was made for a 

number of prohibited purposes, such as to gain information, intimidate, punish and humiliate 

the victim. The CAT accordingly concluded that the pain and suffering constituted torture, 

even though the State agents raped her outside any formal detention facilitates.107 The Inter-

American system seems to have the same approach regarding rape outside any detention 

facilities (see section 2.3.3 below).   

 

2.3.2 The European System  

A case of major importance concerning rape by State officials in detention is Aydin v. Turkey, 

which concerned a 17 year old girl who had been subjected to assaults by PKK members.108. 

During the detention, the applicant had been subjected to humiliating assaults and been raped 

by a state official.109 The Court stated that “[r]ape of a detainee by an official of the State 

must be considered to be an especially grave and abhorrent form of ill-treatment given the 

ease with which the offender can exploit the vulnerability and weakened resistance of his 

victim.”110 The Court ultimately found that the physical and mental violence, with due 

consideration that rape is an especially cruel act, amounted to torture in violation of Article 3 

ECHR. The Court further stated that it would have reached this conclusion even if the acts 

would have been regarded as separate.111 
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The case Maslova and Nalbandov v. Russia concerned ill-treatment in police custody as well. 

The applicant was a witness in a murder investigation and had been summoned for 

interrogation at the police station.112 The interrogation was conducted by two police officers, 

who threatened her to confess the involvement of the murder.113 One of the policeman beat 

her, raped her and forced her to perform oral sex.114 On another occasion both police officers 

had hit her and subjected her to electric shocks.115 All of these assaults were made along with 

several attempts to coerce the applicant to confess the involvement of the murder. Eventually, 

the applicant admitted the involvement and agreed to write down her confession.116 Three 

investigators were supposed to finalize the interrogation,117 but instead they repeatedly raped 

the applicant118 who was finally released after several hours in detention.119  

 

The ECtHR reiterated its previous case-law from Aydin v. Turkey120 and held that “rape of a 

detainee by an official of the State must be considered to be an especially grave and abhorrent 

form of ill-treatment given the ease with which the offender can exploit the vulnerability and 

weakened resistance of his victim.” The Court found that the pain inflicted on the applicant, 

along with the cruel acts of repeated rape, altogether constituted torture.121  

 

2.3.3 The Inter-American System 

It is a common feature that international and regional bodies take part of each other’s 

jurisprudence and expert opinions when deciding upon their own judgments.122 This was 

especially seen in the case Martin de Mejia v Peru from 1996, where the Inter-American 

Commission for Human Rights referred to the Special Rapporteur Mr. Pieter Kooijmans’s 

statement from 1986, where he explicitly recognized rape as torture.123 The case referred to 

concerned a woman who had been raped by a military personnel in her own home.124 Military 

forces had entered the applicant’s home, abducted her husband who was a journalist, a 

political and well-known activist in Peru. After the abduction, the military personnel returned 

to the house demanding documents belonging to her husband. During the process of searching 
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for them, the State agent called her a “subversive” and subsequently raped her. A moment 

later he returned to the house and raped her again.125 

 

The Commission referred to the Inter-American Convention to Prevent and Punish Torture, 

which defines torture as “…any act performed intentionally by which physical and mental 

pain or suffering is inflicted on a person for purposes of criminal investigation, as a means of 

intimidation, as a personal punishment, as a preventive measure, as a penalty or for any other 

purpose.”126 This is very similar to the UNCAT definition, as demonstrated above, and 

accordingly holds three elements of what constitutes torture: 1) The intentional infliction of 

pain and suffering, 2) committed with a specific purpose and 3) committed by a public 

official.   

 

Regarding the first element, the IACHR referred to the statement by the Special Rapporteur 

on torture who had expressed that rape is partially a physical form of torture.127 The 

Commission further referred to the Special Rapporteur Mr Nigel S. Rodley’s statement from 

1994 that “rape would seem to be used as a weapon to punish, intimidate and humiliate”.128 

The Commission also took into account the psychological suffering as a result from the social 

exclusion from the family or community if reporting a rape. The IACHR found that the 

applicant was a victim of rape who had been subjected to both “physical and mental pain and 

suffering”, given the psychological affects after the rape in which the applicant “was in a state 

of shock, sitting there alone in her room”.129 Moreover, emphasis was added to the effects of 

the humiliation and anguish of how her husband and children would react if they would find 

out that she had been raped. The IACHR further stated that the applicant had been raped in 

order to punish and intimidate her, based on that the State official called her a “subversive” 

and threatened to come back and rape her again. The rapist was a member of the security 

forces and therefore a public official. The Commission accordingly found that all three 

elements of the definition of torture were fulfilled and that the Peruvian State had violated 

Article 5(2) ACHR.130 

 

Moreover, Miguel Castro-Castro Prison v. Peru concerned ill-treatment of inmates both in 

the prison and in a health centre.131 Due to a three days massacre directly aimed at the 

inmates,132 injured were transferred to a Police Hospital. During the hospitalization, the 
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inmates were stripped naked for a prolonged time and surrounded by State agents. Female 

inmates also had limited possibilities of taking care of their personal hygiene and were always 

accompanied by male officers when using the restroom.133 One female inmate was also 

subjected to an abrupt finger vaginal “examination” by several hooded people at the same 

time.134  

 

The Court considered the forced nudity as a violation of their personal integrity,135 but also 

found this to amount to sexual violence because the women were constantly watched over by 

State officials.136 The Court underlined that sexual rape includes elements as traditionally 

considered, such as nonconsensual vaginal or anal penetration, either through the aggressor’s 

body or an object, and also oral penetration.137 The Court reiterated the ECtHR’s judgment 

Aydin v. Turkey, and held that “sexual rape of a detainee by a State agent is an especially 

gross and reprehensible act…”138 and further noted the Special Rapporteur’s statement that 

sexual rape causes traumatic experiences that may have “serious consequences”.139 The Court 

concluded that the vaginal “examination” was found as sexual rape, which in turn amounted 

to torture due to its effects.140 The State was found to have violated the right to humane 

treatment under both the ACHR and the IACPPT. 

 

2.4 Rape by non-State Officials outside Detention Facilities 

There seems to be a clear and consistent international jurisprudence that rape in detention by a 

State official is considered as torture. Mainly because it is easier to take advantage of 

detainees since they are in a position of dependence towards State officials. This vulnerable 

situation was highlighted by the Special Rapporteur on torture, as stated above, who 

emphasized that the four elements should be expanded with the “powerlessness” of the 

victim.141 The degree of powerlessness would be different regarding violence in the private 

sphere, since the victim is not deprived of their liberty nor in the hands of public officials as in 

custody. However, situations of de facto deprivation of liberty may arise in the private sphere 

as well.142 The victims in the contexts of detention, as well as in their homes, may share the 

feeling of finding themselves unable to flee or coerced to stay against their will.143 In that 

case, both situations have reached a stage of powerlessness.144 

 

The Special Rapporteur expressed that the context of female detainees who have been 

subjected to torture may be regarded as a parallel to the situation of wives experience 
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domestic violence.145 Rape occurs in the public and the private sphere and is inflicted by 

police officers, keepers, military personnel as well as by spouses. What these two contexts 

have in common is that threats and humiliation are common features in addition to the 

physical violence.146 Another common aspect is the state of powerlessness that victims find 

themselves in, since the perpetrators are intentionally keeping their victims in constant fear 

due to the unpredictable infliction of pain. The purpose is usually to keep the victims under 

their exclusive control.147 This relation of exercising total control over someone else can, 

nevertheless, arise outside direct control of State officials as well.148 Here one can see that the 

elements of the definition of torture would be fulfilled in the private sphere. There is an 

intentional infliction of severe pain and suffering, due to the unpredictability. The purpose is 

to control the victim and the act can occur in the private sphere as well. Therefore, the four 

elements would arguably be fulfilled by non-State actors as the perpetrator as well.  

 

2.4.1 State’s Positive Obligations  

CAT has established that States are the duty-bearers and accordingly have responsibility 

under UNCAT for acts and omissions, whether committed by State agents or private actors 

acting in some official capacity or under State control.149 State parties have a due diligence 

under UNCAT to prevent, protect and respond to acts of torture and other forms of ill-

treatment.150 State officials or others acting in an official capacity who know, or have 

reasonable grounds for believing that private individuals or non-State actors are inflicting 

torture, are considered to have consented to this if not fulfilling their State obligations. If they 

are failing to stop the acts or do not provide any remedies, they are considered as aiding the 

crime. Not only for letting non-State officials commit prohibited acts under UNCAT, but also 

for letting them go unpunished.151 General Comment No. 20 on Article 7 ICCPR further 

obliges State parties to provide the protection necessary for all acts that are prohibited under 

the provision, whether they are committed by people acting in their official or private 

capacity.152  

 

The European system presupposes, just like the UN-system, positive obligations on State 

parties to protect people from ill-treatment. This was for instance stated in A v. United 

Kingdom.153 The ECtHR stated that the contracting parties have an obligation to secure the 

rights and freedoms of the convention to “everyone within their jurisdiction”.154 O’Keeffe v. 
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Ireland155 concerned a State’s failure to protect the applicant from sexual abuse, since the 

applicant had been subjected to sexual assaults by her school teacher as a nine year old.156 

Something that was never revealed was that the teacher had been reported by a parent two 

years earlier, alleging that the teacher had sexually assaulted her child. This was never taken 

any further by the manager, nor reported to the police.157  

 

The Court stated that the contracting parties have a positive obligation to protect private 

individuals from torture and ill-treatment.158 The Court underlined that even though 

complaints were directed against the manager at the primary school, due to his failure to take 

action, the case did not concern responsibility of a non-State actor but rather on State 

authorities.159 The Court reiterated its case-law which stated that primary school educations 

have an important obligation to protect their pupils, especially young children since they are 

vulnerable.160 The State was considered to have failed its positive obligation to protect the 

applicant from the sexual abuses, therefore a violation of Article 3.161 

 

2.4.2 The UN-System 

Torture is essentially divided to the public and private sphere,162 with the former considered to 

be directly under the scope of Article 1 UNCAT. This is probably because of the involvement 

of State officials or someone acting in an official capacity, which would therefore fulfil the 

fourth element. The provision in Article 1 seems to only oblige States to investigate acts 

committed by State agents or persons acting in official capacity. States seem to have 

interpreted the scope of Article 1 as only concerning some sort of State involvement and 

therefore excluded situations of non-State actors.163 However, Article 1 shall in fact be 

interpreted as an extension of State’s obligations to the private sphere and not as a limitation 

to it, because States do have an obligation to prevent torture by private individuals as well.164  

 

The HRC stated in its General Comment No. 31165 that certain aspects need to be fulfilled if 

this protection shall have full effect. Firstly, it is the States that need to protect their 

individuals, and not just against State officials but also against private individuals.166 Further, 

Article 7 ICCPR imposes positive obligations on States to prevent private individuals to 

inflict torture within their power.167 This would indicate that the ICCPR does not presuppose 
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any involvement of public officials in order for States to take action, since it actually 

recognizes that non-State actors can commit acts of torture as well. The States’ obligations 

will always be the same, whoever the perpetrator is. The former Special Rapporteur on torture 

has, on the other hand, taken the opposite approach and stated that a State involvement is in 

fact necessary in international law. He stated that the effect of the language of the fourth 

element would be understood as “…the prohibition is not concerned with private acts of 

cruelty: international concern arises only where cruelty has official sanction”.168 

 

2.4.3 The European System  

As demonstrated above regarding torture, the European system seems to have focused more 

on the intensity of pain and suffering, rather than the involvement of State officials (see 

section 2.2.1.1). However, the Selmouni case expressly stated that the ill-treatment amounted 

to torture, not just based on the suffering and pain inflicted but especially since the acts were 

directly inflicted by the police.169 However, in Mahmut Kaya v. Turkey170 the Court did not 

even consider any State involvement. The ECtHR held that the Convention obliges State 

parties to protect individuals from not being subjected to torture or other ill-treatment by other 

individuals.171 This would indicate that the ECtHR would recognize acts committed by private 

individuals as torture. More importantly, the ECtHR has done so. In Antropov v. Russia172 the 

applicant was abducted during a transportation from his detention facility and accordingly 

assaulted by unidentified perpetrators.173 The State authorities claimed that they were unable 

to protect the applicant nor to track down the perpetrators.174 The Court stated that there was a 

causal link between the officers’ negligence and the applicant’s injuries, since they did not 

even undertake obvious actions such as reporting the abduction.175 The Court did not consider 

it necessary to examine whether there was a State involvement or not, since it was obvious 

that the negligence caused the applicants’ injuries.176 The Russian authorities were found to 

have failed their obligation to protect the applicant and were held responsible for the pain 

inflicted.177  

 

This case evidently showed that even though any State involvement cannot be proved or the 

perpetrators are unknown, the ECtHR has the ability to determine whether acts amount to 

torture no matter who the perpetrator is. Further, to hold the State accountable. Not for the 

acts, but rather for the failure to protect individuals from torture. The Court is not bund to 

only solve cases where there is an involvement of State officials.  
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In the M.C. v. Bulgaria case, the applicant had been raped by two men178 when she was 14 

years old, which is the age of consent for sexual intercourse in Bulgaria.179 The Bulgarian 

Criminal Code included three sub-paragraphs of what constitutes rape. The first one involved 

the woman unable to defend herself, the second was the coercion by threats and use of force 

and the third concerned the victim in a situation of helplessness caused by the perpetrator.180 

However, the District Prosecutor found that it was not established beyond reasonable doubts 

that the applicant had been raped with use of force and threats, and that she neither had been 

trying to resist or call for help.181 The absence of any proof of physical restraints therefore 

tended towards consent from the victim according to the Bulgarian Criminal Code.  

 

The ECtHR stated that contracting parties to the convention do have a wide margin of 

appreciation regarding the legal protection of rape.182 However, underlined that during the last 

decades there has been a clear trend among European States, as well as around the world, to 

abandon the requirement of physical force and resistance.183 The focus has shifted from 

physical resistance towards lack of consent. The Court stated that the investigation carried out 

by the State had too much focus on finding “direct” proof of rape, such as significant physical 

violence.184 Therefore, they did not consider any proof of lack of consent, which should 

actually have been the focus of the investigation.185 The Court concluded that such a rigid 

approach limits the crime of rape, which may result into crimes to go unpunished and puts 

women at risk of any further violence.186 The Court accordingly found a violation of the 

State’s positive obligation under both Articles 3 and 8, since the obligations include 

penalization and effective protection for crimes of non-consensual acts of sexual nature, even 

when physical resistance is absent.187 

 

Even though the Court did not establish that rape by a private individual amounts to torture, 

the violation rather lied in the failure of the State’s positive obligation to protect individuals 

from other individuals. This was still a landmark case in the sense that the Court expressly 

stated that even though States enjoy a wide margin of appreciation, the domestic law still 

needs to be compatible and contemporary with international law concerning the evolvement 

of sexual crimes. This approach by the ECtHR evidently confirmed the ECHR as a “living 

document” since it needs to adapt to new views of sexual acts.188 

 

It is a fact that the ECtHR recognizes that acts can amount to torture when committed by 

private individuals, or if a State involvement is not even proved. However, it does not seem 
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that the Court has provided any landmark case that establishes rape by private individuals as 

torture.189 For instance in Opuz v. Turkey,190 the applicant had been subjected to a number of 

assaults by her former husband, such as attempted murder by getting hit by his car191, being 

stabbed several times causing “grievous bodily harm”192 and ultimately the applicant’s mother 

was shot to death by her former husband.193 The Court stated that the physical injuries as well 

as the mental suffering amounted to ill-treatment.194 Further, that the contracting parties have 

an obligation to protect individuals not to be subjected to ill-treatment by private 

individuals.195 

 

There were no indictments of rape in this case, it rather included domestic violence that 

ultimately amounted to ill-treatment under Article 3. This would mean that neither rape nor 

domestic violence may amount to torture within the European system. Therefore, that crimes 

in the private sphere cannot constitute torture. However, the Court did find a violation of 

Article 3 due to the State’s failure to take action in order to protect the applicant from another 

private individual.196  

 

2.4.4 The Inter-American System 

The IACtHR seems to have divided opinions whether rape and sexual violence amounts to 

torture in the private sphere.197 For instance in the Cotton fields198 case which concerned 

enforced disappearances of several women, who were later discovered murdered in a cotton 

field in Ciudad Juarez, Mexico.199 Their bodies were discovered with clear signs of torture, 

mutilation, rape and sexual violence.200 The Commission argued that no one knew whether 

the perpetrators were public officials or private individuals, which maintained the case in 

impunity.201 Neither the Commission nor the representatives could prove whether or not a 

State involvement existed. This led the Court to ultimately state that it cannot hold the State 

responsible for failing to comply with its obligation under Article 5 ACHR based upon a 

presumption.202 Therefore, the Court did not find any violation under Article 5 concerning the 

State’s failure to respect the right. The Court found violations of Article 5 based on other 

grounds, such as physical and personal integrity,203 but did not label the treatment as torture. 
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There were two dissenting opinions of this case among the six judges. Judge Cecilia Medina 

Quiroga submitted a dissenting opinion regarding that the Court did not classify the acts as 

torture204 and further stated that it is the conduct that distinguishes torture from other forms of 

ill-treatment.205 She referred to the case Buenos Alves v. Argentina206, where torture was 

found according to intentional acts causing suffering and pain, and that they are executed for a 

specific purpose.207 These elements are to be found in ill-treatment as well, and the dissenting 

judge therefore argued that it is the severity of the pain that really distinguishes torture from 

other forms of ill-treatment.208 

 

She referred to Ireland v. U.K, where the ECtHR had the same approach when judging that 

the differences of torture and ill-treatment lies in the intensity of the pain inflicted.209 

Moreover, General Comment No. 20 on Article 7 ICCPR does not provide any clear 

distinctions either, except stating that it depends on “the nature, purpose and severity of the 

treatment applied.”210 It also lays down States obligations to protect the integrity of 

individuals, whether acts are committed in public or private capacity.211 She also referred to 

the Opuz v. Turkey judgment by the ECtHR, which stated that Member States are obliged to 

protect individuals from torture and other ill-treatment administered by private individuals.212 

All of these cases and statements by international bodies share the common denominator that 

none of them presupposed any involvement of State officials. This is only expressly stated in 

the UNCAT and the IACPPT.213  

 

Further, even though the UNCAT and the IACPPT presupposes a public official involvement, 

the CAT establishes that State officials have consented to the crime inflicted by private 

individuals if not preventing the acts.214 Also, States seem to have interpreted the scope of 

Article 1 UNCAT to only concern acts of public officials, but the Special Rapporteur has 

underlined that States’ positive obligations include acts of private individuals as well.215 (See 

section 2.4.1). She concluded that the IACtHR should have adopted what was established by 

the European and UN systems, since they entail that State responsibility is extended to cover 

situations where acts of torture is inflicted by non-State officials. She argued that a similar 
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approach by the IACtHR would have been an extremely important development in the Inter-

American system on this particular issue.216 

 

Rape by non-State actors as a form of torture does not really seem to be established, but one 

thing that is clear is that States are being held responsible for the ill-treatment inflicted. Both 

the UN and the European systems are holding State parties accountable for suffering that is 

inflicted by private individuals and this is well-established in the Inter-American system as 

well. For instance in the landmark case Velásquez-Rodríguez v. Honduras217, the IACtHR 

stated that any violation of the ACHR by a public official is imputable to the State. However, 

acts that are not directly attributable to States, such as acts by non-State actors or unidentified 

perpetrators, might as well lead to States being held accountable.218 Not for the act itself, but 

for the failure of due diligence, such as to prevent and punish the crime.219 

 

Part III: Analysis 
It is undoubtedly the UNCAT and the IACPPT that provides the most comprehensive 

definition of torture in human right slaw. Article 3 ECHR only states that “No one shall be 

subjected to torture and other cruel, inhuman, or degrading treatment or punishment.” The 

provision is very brief compared to Article 1 UNCAT in the aspects that there are no elements 

of the crime, neither any comprehensive definitions of what constitutes torture. This brings 

both advantages and disadvantages in the sense that a detailed provision is easier to interpret, 

since it contains all elements of what constitutes torture which only needs to be applied to 

facts of the case. However, provisions that are not so carefully described leaves room for 

more interpretations by the Court. They would not be bound by an exactly stated definition, 

they are allowed to go beyond and judge in a more creatively way.220  

 

There were traces of this in the European jurisprudence, because the reasoning of the ECtHR 

did not seem to take much notice of the four elements stated in UNCAT. For e.g. in Ireland v. 

UK the focus was on the intensity of the pain and suffering. In Selmouni v. France, the 

applicant’s infliction of pain and suffering was considered to reach the threshold of torture, 

with reference to the first element of UNCAT.221 But a consideration of the other elements 

were nowhere to be found in the reasoning of the Court. In Mahmut Kaya v. Turkey, the Court 

found a violation without any further consideration whether there was a State involvement or 

not. In Antropov v. Russia, the Court found it unnecessary to investigate a State involvement, 

due to the obvious failure of the State’s positive obligations. The essential in order to 

distinguish the five key concepts in Article 3 ECHR would be the severity of pain, as laid 

down in the first element of UNCAT, but the rest of the elements seem to be disregarded by 
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the ECtHR. The ACHR provides an almost identical provision of the ECHR regarding torture, 

but the Inter-American system seems to have taken more inspiration of UNCAT when 

determining cases. For instance in Marti de Mejia v Peru, the IACHR listed all elements of 

the definition of torture, applied them to the facts of the case and accordingly found the rapes 

as a violation of torture. Even though the regional bodies have almost identical provisions 

regarding torture, the European system does not seems to attach too much importance to all 

four elements of the UNCAT as the Inter-American does when determining whether the ill-

treatment constitutes torture. 

 

There are no doubts that international bodies take inspiration from each other when settling 

their own case-law, which is a positive thing in the sense that a consistency and adherence is 

created in international human rights law on this particular area. This was for instance 

demonstrated in Marti de Mejia v Peru where the Commission established rape as a form of 

torture, and took reference to the statements by the former Special Rapporteurs.222 This can be 

seen as a landmark case of developing the prohibition of torture in regional instruments, 

primarily because of the fact that the ECtHR judged in the same way the following year, 

where it also established rape as torture in the Aydin v. Turkey judgment.  

 

There were rather similar facts of these two cases, such as a girl and a woman being raped by 

State officials. The major differences would be that the girl in Aydin v. Turkey was de facto 

deprived of her liberty while the woman in Marti de Mejia v Peru was not detained, however 

clearly in the hands of public officials. The ECtHR and the IACHR reached the same 

conclusion that the rapes amounted to torture. The ECtHR made the famous statement when 

saying that “[r]ape of a detainee by an official of the State must be considered to be an 

especially grave and abhorrent form of ill-treatment given the ease with which the offender 

can exploit the vulnerability and weakened resistance of his victim.” 223 This would indicate 

that the ECtHR found rape as torture, primarily based on the fact that the perpetrator was a 

State official. The Aydin v. Turkey judgment is a case of major importance since it established 

rape as torture and has served to be reiterated by the ECtHR, such as in Maslova and 

Nalbandov v. Russia.224 However, such a statement also laid down a requirement that rape 

would only seem to constitute torture if committed by a State official.  

 

This might seem a bit controversial since the Court found a violation of torture in Selmouni v. 

France, by only taking account of the intensity of the pain that was inflicted. Moreover, the 

Court did not even consider to investigate whether there was a State involvement, and further 

found a violation of torture despite the fact that a State involvement was not even proved in 

Mahmut Kaya v. Turkey and Antropov v. Russia respectively. This would indicate that the 

ECtHR is willing to establish a violation of torture in those contexts where the status of the 

perpetrator is unknown. But in cases involving rape, the acts will clearly have to be 

committed by a State agent in order to amount to torture. This was evidently shown in M.C v. 
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Bulgaria, where the victim was repeatedly raped by two private individuals, but the ECtHR 

only found a violation based on the State’s positive obligation to have an effective 

penalization.225 Therefore, cases involving torture and other forms of ill-treatment does not 

presuppose a State official involvement, since the intensity of the pain seems to be the crucial 

factor. However, the status of the perpetrator seems to be the crucial factor in determining 

whether rape amounts to torture. It seems as if the ECtHR takes more account of the public 

official requirement in cases of rape, than in cases of torture and ill-treatment. Also, that the 

Court put more emphasis on the intensity of the pain in cases of torture, but not concerning 

rapes. The question is why the Court takes more account of one element over the other in the 

contexts of torture and rape respectively.  

 

Rape by State officials is not limited to detention facilities, which has been stated above. In 

Marti de Mejia v Peru, rape was found as torture even though the applicant was raped in her 

home. The CAT arrived to the same conclusion in VL v. Switzerland¸ where the applicant was 

also raped in her own home. The UN and the Inter-American system established that rape 

amounted to torture anyway, despite the fact that the victims were not detained. That factor 

does not seem relevant in determining whether rape is torture in international human rights 

law. The crucial factor seems to be the involvement of State officials and not where the acts 

take place. This is probably due to the relation between the State agent and the individual, in 

which the former is able to exercise total control over his victim, regardless of their location. 

The victim is put in a situation of helplessness in ether situations, which is what the former 

Special rapporteur Manfred Nowak underlined concerning the “powerlessness” of the 

victim.226 Therefore, there seems to be a consistent jurisprudence in international human 

rights law that rape amounts to torture regardless of where the abuses occur. As long as the 

perpetrator is a State official, those contexts will always be considered as torture.    

 

The question is whether CAT and the IACHR would have judged differently if there was not 

a State involvement, since both seem to have based a large part of their judgments on the 

status of the perpetrator. There were no doubts as to whether the repeated rapes caused severe 

pain and suffering, neither that the acts were carried out in order to gain information about 

their respective husbands, and that the acts were committed by State officials. But one might 

ask how the outcome of the cases would have been if the perpetrators were non-State actors. 

A lot of speculations can be made, but there seems to be a strong requirement for a public 

official’s involvement in order for rape to amount to torture in human rights law.   

 

There is a clear and consistent jurisprudence in international human rights law that rape by 

State officials amounts to torture. According to the European jurisprudence, the Court has 

clearly established ill-treatment by private individuals as torture as well, which was evidently 

shown in Mahmut Kaya v. Turkey and Antropov v. Russia. But as pointed out, cases of rape by 

private individuals does not seem to have the same progress. The Inter-American system has 

not established acts as torture even in those cases where the perpetrator is unknown. For 
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instance in the Cotton field case, the dissenting judge argued that the IACtHR should have 

adopted the jurisprudence from the UN and the European systems, in order for the acts to be  

considered as torture. This indicates that the European system has made some progress on this 

area. However, it is also not that surprising that the ECtHR settled such a case-law, simply 

because the ECHR does not presuppose a public official involvement and the Court has not, 

so far, taken such a big reference to that element in acts of ill-treatment.  

 

The Inter-American system, on the other hand, seems to attach more weight to the UN system 

more frequently than the European system does when determining torture. Mainly based on 

Meija v. Peru and Miguel Castro-Castro Prison v. Peru, where the IACHR and the IACtHR 

respectively took reference to the authoritative statement made by the former Special 

Rapporteur Nigel S Rodley.227 It was also pretty clear that the IACHR adopted the four 

elements when determining rape as torture in Meija v. Peru. (See section 2.3.3).  

 

So, rape by non-State actors as torture is not established in any systems. The only outcome is 

that the Courts in both the European and the Inter-American systems have found a violation of 

State’s positive obligations, since they failed to protect the individuals. The violation was not 

based on that rape amounted to torture, it was rather based on the negligence of the States. 

There seems to be certain disparities among the different systems. One can see that the Inter-

American has taken more inspiration of the UN system than the European has, who seems to 

have a little more liberal interpretation. However, if it would not have been for the fact that 

the IACHR put a lot of emphasis on the four elements of the UNCAT, it would probably not 

have found rape as a form of torture in 1996, and the ECtHR may not in turn have judged in 

the similar way the year afterwards.  

 

Based on the investigation, it is noted that a lot of applicants who have become victims of 

rape seem to depend on some form of political activity. In V.L v. Switzerland and Meija v. 

Peru, the applicants were raped due to their husband’s political activities. Moreover, in Kisoki 

v. Sweden there was a substantial risk that the complainant would be tortured again if 

returning to her home land, where she actively participated in an opposition group of the 

president. What these cases have in common is that they were all alleged due to political 

reasons and most of them were considered to amount to torture. In cases where the victims 

were raped by non-State actors or unknown actors, such as in M.C. v. Bulgaria and the Cotton 

field case, the respective courts did not find a violation of torture but rather a violation of the 

States’ positive obligations. This may indicate that cases that are absent from the political 

sphere usually do not include any State involvement, which would explain no findings of 

torture.  

 

Regarding the Special Rapporteurs, Manfred Nowak made parallels to the public and private 

sphere when he acknowledged that torture occurs in the private as well as in the public sphere, 

and that the perpetrators can be guards or policeman as well as spouses.228 The only 

difference would be that some are de facto deprived of their liberty while the others are 
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detained in another sense. As already stated, the crucial factor seems to be the status of the 

perpetrator if amounting to torture. Rapes by non-State actors could therefore never be 

regarded as a form of torture if a State involvement is essential. Some criticism is necessary to 

raise here, because this would ultimately mean that in order to get a recognition for a violation 

of torture, one would have to be raped by a State official. This would of course have different 

legal implications for the victims concerned. There are two rather similar contexts, with the 

only difference that one involves a State actor and the other a non-State actor. Even though 

this is the only difference, it has a significant affection of the legal situations. It would result 

in two different outcomes of the case, where one would probably amount to torture and the 

other would not in human rights law.  

 

It may seem unfair that rape, per se, does not receive the same acknowledgement for a human 

right violation as rapes with a State involvement. Both contexts of rape seem to include the 

same elements with the infliction of severe pain aimed for a specific purpose and that the 

victims share the same experiences as deprived of their liberty. But perhaps by looking at the 

bigger picture, one could actually see that a State official who commits such an abhorrent 

crime has not only gravely violated the woman’s integrity, but rather he committed the act 

because he could. It is clearly an abuse of power while acting as a State authority, since the 

victim is in the mercy of her perpetrator.  

 

The question is how the outcome would be if there actually was an additional element in 

Article 1 UNCAT, such as the “powerlessness” of the victim. The Special Rapporteur argued 

that this additional category should be in favor of those who are detained, since they are 

particularly vulnerable to abuses of sexual nature.229 This suggestion has been disputed 

though, since it raises questions of whether it can provide an easier valuation of torture or if it 

is just an additional element that needs to be fulfilled.230 This additional category makes one 

wonder how it would affect the determination of cases of rape. It is clear that it will protect 

people deprived of their liberty since the stage of “powerlessness” would easily be fulfilled, 

given that these types of situations are implied to include someone exercising control over the 

other. Situations in the private sphere are not as clear, since the victim would not be in 

exclusive control of the State. However, the former Special Rapporteur did underline that the 

stage of powerlessness can be measured differently in the private sphere, and that it would be 

considered as fulfilled if the victim feels coerced to stay or unable to flee.231 This would mean 

that the additional category would not be impossible to attain for the private sphere. The 

element does not seem to be beneficial for only the public sphere, which indicates that it may 

actually be in favor of proving rape as torture in both situations.  

 

There seems as if the Special Rapporteurs have different approaches to acts committed by 

non-State actors. The proposed idea of an additional category seems to express a willingness 

from Nowak to recognize rapes by non-State actors as torture. He has further, as stated above, 

                                                           
229 UN General Assembly, Report of the Special Rapporteur on torture… A/HRC/13/39/Add.5, 5 February 2010, 
para. 37. 
230 Eriksson, Maria; Defining Rape: Emerging Obligations for States… p. 306.  
231 UN General Assembly, Report of the Special Rapporteur on torture… A/HRC/7/3, 15 January 2008, para. 28.  
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underlined that States are obliged to protect and investigate acts committed by non-State 

actors, even though the fourth element lays down a State involvement. The State’s obligations 

are always the same, whoever the perpetrator is. The previous Special rapporteur Nigel S. 

Rodley seemed to have another approach, based on his statement that international concern 

will only arise when there in fact is a State involvement.232  

 

Moreover, there seems to be unequal burdens of proof when determining torture and rape as a 

form of torture. The burden of proof does not even seems to exist concerning the status of the 

perpetrator when determining whether the ill-treatment amounts to torture. At least not in the 

European system. However, the burden seems much heavier when determining rape by 

unidentified perpetrators, mainly based on the Cotton Field judgment, where the acts were not 

classified as torture since the status of the perpetrators could not be proved. In this sense, it 

may actually be a good thing if the Inter-American system took more account of the European 

system and not too much notice of the State involvement requirement. As stated above, there 

is a common factor that international bodies take inspiration from each other. Therefore, this 

begs the question why the IACtHR did not follow the ECtHR’s reasoning in this case.  

 

The investigation clearly shows that the ECtHR is able to go a little bit further in interpreting 

the ECHR, probably because it in fact is a “living document”. The investigation also revealed 

that the ECtHR has established that acts committed by private individuals or unidentified 

perpetrators can amount to torture. One would actually think that if the Court is able to find a 

violation of a stigmatized crime as torture where the perpetrator is unidentified, it would at 

least be able to establish rape as torture where the perpetrators are identified non-State actors. 

 

Part IV: Conclusion 
In order to conclude, there is a necessity to reiterate the research questions of the 

investigation. These were whether rape by State officials in detention amounts to torture in 

international human rights law and if rape, per se, constitutes torture if committed by non-

State actors under international human rights law.  

 

First of all, torture is one of the worst human right violations that exist in our world and the 

worst pain someone can inflict on another. Torture therefore carries a stigma, meaning that it 

is reserved for only the worst possible crimes. Torture is physical and psychological in its 

forms, rape is one form of physical torture but causes mental suffering as well. The most 

comprehensive definition of torture in international human rights law is laid down in the 

UNCAT and consists of four elements.  

 

There is a consistent jurisprudence in human rights law that rape by State officials amount to 

torture, both in the UN, the European and the Inter-American systems. Rape does not have to 

take place in detention, since the act would be considered as fulfilled by just having some sort 

of State involvement. Therefore, the State official does not have to be the actual perpetrator, 

                                                           
232 Rodley, Nigel S. & Pollard, Matt, The Treatment of Prisoners… (2009) p. 88. 
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since it is a violation of torture to aid and abet the crime by negligence. Rape by State officials 

is a crime of torture no matter where it happens, but is an especially appalling and disgraceful 

crime in detention. Mainly because of the grave violation of the physical integrity of the 

person, and also because the victim is put in a vulnerable position from the beginning since 

they are in exclusive power of the State.  

 

Rape by non-State actors does not amount to torture in human rights law. The forth element of 

the definition of torture requires that the pain and suffering has to be inflicted by a State 

official, or through his consent or acquiescence. The UN system therefore presupposes a State 

involvement and the Inter-American seems to do the same, since the adoption of the four 

elements is a clear factor in their jurisprudence. The European system does not regard the 

fourth element when determining whether acts of ill-treatment amount to torture. It is the 

intensity of the pain and suffering that is crucial, since the ECtHR only regards the first 

element of the UNCAT. Therefore, private individuals and even unknown perpetrators can be 

torturers. However, rape as a form of torture requires a State involvement as well in the 

European system. This was for instance established in Aydin v. Turkey, where the focus was 

on the relation between the detainee and the State official. One could actually question why 

rapes by non-State actors do not attain the same legal status as rape by State officials, since 

the human dignity of the person always shall be respected in human rights law.  

 

It may seem controversial, because rape overall is listed as a form of physical torture and the 

victims seem to share the same experience and feelings of being deprived of their liberty in 

both contexts. However, a reason why rape by non-State actors does not amount to torture 

would probably be because torture is such a stigmatized crime. There are no doubts as to 

whether rapes, whoever the perpetrator is, causes pain and suffering aimed for a specific 

reason. But the ECtHR established that rape by a detainee is “especially grave and abhorrent 

crime”, because they are easy to take advantage of since they are already exposed and put in a 

vulnerable situation to begin with. To rape someone who is detained is therefore an especially 

condemned crime since the victim is an easy target, it should therefore attain the status as a 

stigmatized crime. This would ultimately explain why the outcome of the cases differ in 

international jurisprudence. If rapes by non-State actors would amount to torture, the stigma 

of torture would probably not fulfil its purpose since they are meant to be used for the worst 

possible human right violations. Rapes by State officials would probably in turn lose some of 

its legal status if rape by private actors is considered to be the same violation in human rights 

law. It is important to stress that rapes by State officials is a graver crime, since they commit 

such an appalling crime while acting as an official of the State. Even though the two contexts 

are very much alike, they are distinguished from each other in human rights law and the 

investigation concludes that they ought to be. Rape by State officials, where the victim is in a 

helpless situation, is clearly such a crime that shall be stigmatized and thus considered as 

torture. 
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