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Summary 
Nine Karlsson Norman and Yasmine Kaf 

States have negative and positive human rights obligations whose fulfillment secures the 

enjoyment of individuals’ human rights. This study investigates states’ positive obligations in 

relation to domestic violence under article 3 of the Convention and human trafficking under 

article 4 of the Convention in a European perspective. The two crimes are examples of two of 

the most wide-spread and complex offenses in modern time. The doctrine of positive 

obligations has been developed and established mainly by the Court through its case law. This 

paper is a comparative study in which positive obligations under each offense are compared 

and contrasted for the purpose of establishing the extent of the scope of the obligations. 

Domestic violence and human trafficking are offenses which have been classified as human 

rights violations quite recently by the Court. Further, domestic violence and human trafficking 

occur within extra hidden sceneries as the former takes place within the home of the victim, or 

is conducted by the victim’s close kin or other person, and as the latter often uses psychological 

abuse to restrain the victim. Both crimes subsequently consist of treatment and conduct that is 

administered by private actors which entails that positive obligations are of an especial 

importance for the prohibition of domestic violence and human trafficking. Despite the 

resemblances between the two crimes, positive obligations in human trafficking are 

considerably more comprehensive and embedded in statutory law. The regulations containing 

protection from human trafficking are, on the one hand, stronger and more accessible compared 

to the protection from domestic violence, while regulations on domestic violence, on the other 

hand, focuses more on the victims’ protection rather than the sanctioning of the perpetrators. 

The just stated leads into another issue posed by this comparison, the fact that human trafficking 

is the most severe form of cross-border organized crime which clearly distinguishes human 

trafficking from domestic violence in terms of resemblance. However, from a human rights 

perspective this study concludes that regardless of whatever inter-state impact a human rights 

violation may have, the purpose of human rights obligations is to secure and realize the human 

rights of individuals, and not to address states’ interests. Based on this conclusion, the study 

suggests that certain features of the regulation and content of positive obligations under human 

trafficking should be regarded as supplementary and useful to the positive obligations under 

domestic violence and vice versa. An additional remark in the study concerns the codification 

of positive obligations, a relatively unaddressed issue that would, nevertheless, assist states’ 

implementation of positive obligations and ultimately provide a stronger protection for 

individuals’ human rights. 
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1 Introduction  
Nine Karlsson Norman and Yasmine Kaf 

States parties to the European Convention on the Protection of Human Rights and Fundamental 

Freedoms (hereinafter ‘the Convention’) undertake to secure to everyone within their 

jurisdiction the rights and freedoms established in the Convention.1 This undertaking is com-

posed of both negative and positive obligations that states must fulfill or they may be liable in 

human rights violations. While negative obligations imply that states shall refrain from 

violating human rights, positive obligations create responsibilities to actively take measures to 

protect and fulfill the rights as well as to work for the prevention of human rights violations.2  

The aim of this paper is to examine states’ positive obligations in the context of the Convention. 

The paper uses case studies relating to domestic violence under Article 3 in the Convention, the 

prohibition of torture, and human trafficking under Article 4 in the Convention, the prohibition 

of slavery and forced labor. Prima facie human trafficking and domestic violence appear to be 

offenses of a distinct nature as human trafficking is a form of organized crime that involves 

cross-border effects whereas domestic violence is confined mainly to the personal sphere of the 

victim.3 Nevertheless, the offenses relate to one another in a number of ways. Both offenses are 

conducted principally by private actors and not by state authorities, which is the original 

presumption for state liability in human rights violations.4 Consequently, the conduct of the 

private actors is not supervised by any control mechanisms as in the case of public authorities 

whose decisions and actions are subject to e.g. transparency and controlling institutions which 

monitors that all public power is exercised according to law.5 It follows that both domestic 

violence and human trafficking are crimes of a concealed character. This implies that the 

fulfillment of states obligations in human rights violations by private actors is more complicated 

than in relation to state authorities. As will be seen, the impact of the two crimes on the victims 

is similar in nature. Victims may be hard to identify because their situations typically involve 

living in conditions where they are dependent upon their perpetrator often under fear and 

threats. Despite their many similarities, the above mentioned difference in the nature of the 

offenses, is intriguing in a comparative aspect, for the purpose of investigating whether and 

why positive obligations might differ under domestic violence and human trafficking. The 

paper adopts a human rights perspective in which victims of human rights violations are in 

focus. Ultimately, the object of this paper is to investigate and analyze the scope of positive 

obligations in relation to crimes of complex nature.  

 

The positive obligations arising under Article 3 and 4 of the Convention in relation to domestic 

violence and human trafficking will be subject to comparison. The research question 

investigates how positive obligations relate to the protection of victims of domestic violence 

and human trafficking. The paper will examine whether these obligations differ under each 

offense and if so, to what extent. The concept of positive obligations is a relatively new notion 

inherently obscure relating to state responsibilities, one section of the paper is dedicated to 

examine how and to what extent they are implemented into domestic legal systems. 

Subsequently, this study will examine both theoretical and practical aspects of positive 

obligations relating to domestic violence and human trafficking. While the former aspect refers 

                                                           
1 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, Article 1. 
2 Akandji-Kombe, Human Rights Handbooks No. 7, p. 5 and 7. 
3 UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and 

Children, Supplementing the United Nations Convention against Transnational Organized Crime, 15 November 

2000, Article 3 (a).  
4 Moeckli and others, International Human Rights Law, p. 96. 
5 See e.g. the Principle of Publicity and the Role of the Ombudsman. 
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to the applicable law under scrutiny, the latter aspect addresses the concretization of the 

enforcement of human rights obligations.  

1.1 Method and Material  
This paper applies a legal dogmatic method for the purpose of establishing the law i.e. positive 

obligations under Article 3 and 4.6 Also, a comparative method will be applied in answering 

the research questions. The traditional comparative method implies the comparison and 

contrasting of two separate issues to establish any similarities or differences between them.7 

Generally the field of comparative law uses the comparative method to contrast different legal 

systems, however this study uses the method to compare rights and obligations within IHRL. 

 

Both regional and international sources will be used in this study. Regional documents are those 

adopted by the Council of Europe and international documents are those adopted by the UN. 

Case law of the European Court of Human Rights (hereinafter ‘the Court’) will be compared 

and analyzed. Positive obligations are regulated mostly in case law. For that reason, they 

assume a primary position in the list of sources used in this paper. In addition to the Convention, 

which lays out the regulatory framework for the protection of the rights under scrutiny, attention 

will be given to international documents which the Court frequently refers to in connection to 

domestic violence and human trafficking. Further the paper refers to doctrine, international 

reports and studies of domestic violence and human trafficking to provide the necessary 

background information of the offenses.  

1.2 Delimitation 
For the purpose of this paper human trafficking will be limited to refer to sexual exploitation. 

The Court has held that domestic violence may be included in the scope of Article 3 under 

ECHR and in Article 8, right to respect for private and family life.8 However this paper will 

examine domestic violence under Article 3 only because Article 3 is an absolute right, which 

cannot be subjected to any restrictions, whereas Article 8 is not absolute and consequently does 

not provide the same protection. As both Article 3 and 4 are of absolute legal status, the 

comparison and examination emanates from similar preconditions enabling a focus on the 

strongest protection available. This serves the human rights perspective of this paper with focus 

on the protection of individuals. Domestic violence and human trafficking are crimes that 

afflicts both men and women, however, women are overrepresented as victims which is why 

most regulations on both offenses addresses women specifically. Nonetheless, this paper will 

not have a gender perspective.  

1.3  Previous Research 
Previous research on states’ positive obligations in human rights is a relatively uncharted area 

of human rights law even though it has been increasingly attended to during the past decade. 

Earlier research demonstrates that positive obligations tend to be vague and hard to grasp for 

state authorities.9 As concerns domestic violence, prior studies have found that state authorities 

                                                           
6 Korling & Zamboni, Juridisk metodlära, p. 21.   
7 Glendon and others, Comparative Legal Traditions In a Nutshell, p. 12. 
8 Osman v. the United Kingdom, 28 October 1998, § 128, Reports of Judgments and Decisions 1998-VIII and M.C. 

v. Bulgaria, no. 39272/98, § 150, ECHR 2003-XII. 
9 Anagnostou and Mungiu-Pippidi Oxford University Press 2014 p. 208-209. 
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regard violence within the family as a private issue that the authorities should not interfere with, 

which means state compliance with positive obligations is problematic to secure.10 While there 

are studies and research of positive obligations in domestic violence and human trafficking 

separately, there has been no research conducted on states positive obligations under the two 

offenses using a comparative approach. 

1.4 Outline 
Chapter 2 of the paper provides the necessary definitions and regulations of domestic violence 

and human trafficking. Chapter 3 considers the development of obligations under IHRL in 

general in order to proceed into the specific positive obligations under each offense in separate 

sections under chapter 4, which will be subject to comparison in chapter 5. The establishments 

made in the previous chapters will be discussed in terms of implementation of human rights 

obligations in chapter 6. The conclusion under chapter 7 will summarize the key points of the 

study.  

 

As this paper is written by two students, the name of the student of each section is specified 

under the headlines. The following have been written by Nine Karlsson Norman: Chapter 2 “ 

Human Rights Violations by Private Actors”, section 4.2 “ Human trafficking under Article 4”, 

including sections 4.2.1—4.2.2 and chapter 6 “Implementing Positive Obligations into 

Domestic Legal Systems”. The following have been written by Yasmine Kaf: Chapter 3 “The 

Special Character of Human Rights Obligations”, section 4.1 “Domestic Violence under Article 

3” including sections 4.1.1—4.1.2 and chapter 5 “Comparison between Positive Obligations 

relating to Domestic Violence and Human Trafficking”. The summary, chapter 1 

“Introduction”, the introduction of chapter 4 “Positive Obligations under Article 3 and 4 in the 

Convention relating to Domestic Violence and Human Trafficking”, and chapter 7 

“Conclusion” have been written jointly by the students.  

  

                                                           
10 Hasselbacher Northwestern Journal of International Human Rights 2010 p. 192. 
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2 Human Rights Violations by Private Actors 
 Nine Karlsson Norman 

Originally, the parameters of IHRL were to protect individuals from the abuse of state power 

in the relationship between states and right-holders: the vertical effect of IHRL.11 However, 

developments in case law have imposed state liability in certain situations relating also to the 

conduct of private actors in connection to another individual, the relationship which may be 

referred to as the horizontal effect of IHRL. A private actor, or, a non-state actor refers to e.g. 

an individual, corporation, or non-governmental organization which does not act as an official 

or entity employed by a state authority or organ.12 For the purpose of this paper, private actor 

will refer to private individuals. Domestic violence and human trafficking are offenses 

conducted principally by private actors. 

2.1 The Definition and Regulation of Domestic Violence  
It is estimated that globally every third woman experiences violence inflicted by a partner under 

the course of her life.13 Domestic violence includes: 

 
”[All] acts of physical, sexual, psychological or economic violence that occur within the family or domestic 

unit or between former or current spouses or partners, whether or not the perpetrator shares or has shared the 

same residence with the victim.”14  

 

Domestic violence refers to offenses that are complex in nature because the perpetrator is a 

partner or otherwise a person whom the victim has or have had an intimate or close relationship 

with. The offenses takes place in the intimate sphere of the victim, typically in home-setting, 

which makes the offenses insidious. Further the victims often feel guilt and fear of the 

perpetrator which creates an especially vulnerable situation that may make the victims less 

inclined to report incidents.15 Legal systems and different cultural norms have a tendency of 

regarding domestic violence as a private family matter rather than a crime.16 

 

CVAW is the first legally binding European instrument specifically devoted to the elimination 

of domestic violence. It entered into force as late as in 1st of August 2014 and has been signed 

by 37 member states and ratified by 17. The remaining 20 member states have signed the treaty 

but have yet to ratify it.17 This means that the CVAW is officially binding upon 17 parties only.  

Domestic violence constitute one of the most severe forms of gender based violence which is 

violence directed against a person on the basis of gender.18 Gender based violence is a form of 

severe discrimination in the enjoyment of women’s rights that is addressed in CEDAW.19 

Although CEDAW is a milestone treaty regarding discrimination against women it did not, in 

the past, recognize the connection between discrimination and violence against women.20 

                                                           
11  Clapham, Human Rights Obligations of Non-State Actors, p. 25. 
12  Moeckli and others, International Human Rights law, p. 531. 
13 World Health Organization 11/ 2014. 
14 Council of Europe, The Council of Europe Convention on Preventing and Combating Violence against Women 

and Domestic Violence, November 2014, ISBN 978-92-871-7990-6, Article 3(b). 
15 T.M. and C.M. v. the Republic of Moldova, no. 26608/11, § 60, 28 January 2014. 
16  World Health Organization 2015. 

17 Council of Europe list of signatures and ratifications. 
18 European Institute for Gender Equality Report 05/12 2014 and UN Committee on the Elmination of 

Discrimination Against Women (CEDAW), CEDAW General Recommendations No. 19, adopted at the Eleventh 

Session, 1992 (contained in Document A/47/38), 1992, A/47/38. 

19 United Nations Entity for Gender Equality and the Empowerment of Women 2009. 

20 Hasselbacher Northwestern Journal of International Human Rights 2010 p. 193. 
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Nonetheless, as domestic violence is now recognized to constitute a form of discrimination, 

CEDAW is, for the purpose of this study, a relevant treaty that prohibits domestic violence. 

States parties to CEDAW thus have obligations to combat domestic violence and the treaty is 

often referred to by the Court in domestic violence cases.21.CEDAW is additionally one of the 

relatively few legally binding international instruments in which states parties are obliged to 

prevent and combat domestic violence. Other international instruments, such as ICCPR Article 

3, which protects the equal rights of men and women, can be interpreted as offering protection 

against domestic violence, although not explicitly.  

 

In the landmark case Opuz v Turkey the Court ruled that domestic violence can in certain cases 

be regarded as a human rights violation.22 Even though domestic violence is an offense com-

mitted throughout history it has only recently been recognized as a legitimate international 

human rights violation.23 In Opuz v Turkey the applicant and the applicants’ mother had been, 

physically and mentally assaulted continuously by the applicant’s husband for over a decade. 

The incidents were reported and criminal proceedings were initiated several times during this 

time span. Due to death threats by the defendant the complaints were repeatedly withdrawn. 

The perpetrator was on a few occasions interrogated and detained by the police but was released 

each time before he was eventually sentenced to lifetime imprisonment for the murder of the 

applicant’s mother. The defendant was finally acquitted due to his time spent in pre-trial detent-

ion and because an appeal of his judgment had been made. Consequently the authorities issued 

a restraining-order. The applicant appealed to the European Court of Human Rights claiming 

that the authorities had violated her and her mother’s rights under Article 3 of the Convention.   

 

According to Article 3 “[n]o one shall be subjected to torture or to inhuman or degrading 

treatment or punishment”. The Court has made a clear distinction between torture and other ill-

treatment and stated that there is a special stigma attached to torture.24 It has also made clear 

that not all treatment is included in the scope of Article 3 unless the treatment attains a minimum 

level of severity as established by the Court.25 The assessment of the severity of ill-treatment 

shall be: 

  
“[R]elative; it depends on all the circumstances of the case, such as the duration of the treatment, its physical 

and mental effects and, in some cases, the sex, age and state of health of the victim”.26  

 

In Opuz v Turkey the Court ruled that Turkey had violated Article 3 of the Convention and 

Article 14, the prohibition of discrimination, in conjunction with Article 3. The Turkish 

authorities had failed to adequately sanction the perpetrator and it was found that the measures 

of the authorities had lacked a preventive effect on the conduct of the defendant.27 The Court 

held that domestic violence constitutes a form of ill-treatment that is prohibited under Article 

3.28 The Court formally recognized domestic violence as an issue of public matter in which 

state authorities have certain obligations. The judgment is remarkable as state authorities have, 

and still tends to, regard domestic violence as a matter of private character in which they are 

                                                           
21 UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18 

December 1979, United Nations, Treaty Series, vol. 1249, Article 2. 
22 Opuz v. Turkey, no. 33401/02, ECHR 2009. 
23 Hasselbacher Northwestern Journal of International Human Rights 2010 p. 190.  
24 See e.g. Ireland v. the United Kingdom, 18 January 1978, § 167, Series A no. 25 and Aksoy v. Turkey, 18 

December 1996, § 63, Reports of Judgements and Decisions 1996-VI.  
25 Ireland v. the United Kingdom, 18 January 1978, § 162, Series A no. 25. 
26 Ireland v. the United Kingdom, 18 January 1978, § 162, Series A no. 25. 
27 Opuz v. Turkey, no. 33401/02, § 199, ECHR 2009. 
28 Opuz v. Turkey, no. 33401/02, § 161, ECHR 2009. 
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not to interfere. The attitude of state authorities considering domestic violence is reasonable 

from the point of view that the nature of the offense is fundamentally private. Nevertheless, in 

reaching its conclusion the Court reasoned as follows: 

 
“[T]he Court considers […] the existence of a prima facie indication that the domestic violence affected mainly 

women and that the general and discriminatory judicial passivity in Turkey created a climate that was 

conducive to domestic violence.”29  

 

The Court also made reference to previous rulings in which it has applied a general meaning of 

Article 14 of the Convention. Within this definition the Court has established that dis-

crimination follows when an individual is not treated equally to another person in a similar 

situation. If this standard had been applied in Opuz v Turkey, it can be assumed that the Court 

would not have found a violation of the Convention because the police authority considered 

domestic violence a “family matter with which they cannot interfere”30 and would for that 

reason have treated any applicant equally to the applicant in Opuz v Turkey. Thus, no 

discrimination of the applicant would have occurred. However, in the present case the Court 

redefined the scope of discrimination in the Convention. The Court also observed international 

standards on discrimination against women and made reference to statistical evidence 

displaying that women are disproportionally represented as victims of domestic violence.31 

Domestic violence thus implies that women are not able to enjoy their rights under Article 3 of 

the Convention equally to men. The Court accordingly adopted a wider perspective and 

extended the scope of Article 14 in relation to discrimination against women. In 2013 the Court 

issued a judgment in Eremia and others v Moldova32 which confirmed the ruling in Opuz v 

Turkey and further developed the discrimination standard in line with a less formal equality 

where the scope of Article 14 can be applied in a wider context of discrimination. The applicants 

in the case had been subjected to domestic violence since the late 1990s. When the events were 

reported the authorities failed to act and treated the matter as a private family issue and advised 

the applicant to reconcile with her husband.33 The case established a higher threshold for 

obligations in domestic violence which implies that if authorities fail to recognize the severity 

of the offense they will be in violation of Article 3.34  

2.2 The Definition and Regulation of Human Trafficking  
The international definition of human trafficking is stated in the Protocol to Prevent, Suppress 

and Punish Trafficking in persons, Especially Women and Children, Supplementing the United 

Nations Convention against Transnational Organized Crimes (hereinafter the ‘Palermo 

Protocol’) Article 3 (a): 

 
“‘Trafficking in persons’ shall mean the recruitment, transportation, transfer, harboring or receipt of persons, 

by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the 

abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve 

the consent of a person having control over another person, for the purpose of exploitation. Exploitation shall 

include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced 

labour or services, slavery or practices similar to slavery, servitude or the removal of organs.” 

 

                                                           
29 Opuz v Turkey, no. 33401/02, § 198, ECHR 2009. 
30 Opuz v Tukey, no. 33401/02, § 143, ECHR 2009. 
31 Opuz v Tukey, no. 33401/02, § 192—194, ECHR 2009. 
32 Eremia v. the Republic of Moldova, no. 3564/11, 28 May 2013. 
33 Eremia v. the Republic of Moldova, no. 3564/11, §§ 24—26, 28 May 2013. 
34 Eremia v. the Republic of Moldova, no. 3564/11, §§ 84—90, 28 May 2013. 
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The Council of Europe Convention on Action against Trafficking in Human Beings (hereinafter 

‘the Anti-trafficking Convention’) have adopted the same definition as enshrined in the Palermo 

Protocol.35 The Anti-trafficking Convention takes into account the perspective of the victim to 

a greater extent than the Palermo Protocol which appears to focus on the punishment and 

prosecution of the perpetrators. 36 The Anti-trafficking Convention provides for specific 

measures that states are obliged to take in order to support and protect the human rights of the 

victim. It also adopts a point of view where human trafficking is not to be regarded as solely an 

international organized crime, but also as an offense from the victims’ point of view. The 

Palermo Protocol on the other hand, is supplementary to The UN Convention against 

Transnational Organized Crime and proceeds mainly from the fact that human trafficking is an 

organized crime which demands effective cooperation between states.37 The Palermo Protocol 

focuses primarily on the transnational aspect of human trafficking which means that the 30 % 

share of the victims who are trafficked/exploited in the country of residence are disregarded by 

the provisions.38 Additionally, the Palermo Protocol applies only when human trafficking is 

“transnational in nature and involve an organized criminal group”.39 The Anti-trafficking 

Convention does not have this presumption as it applies to “all forms of trafficking in human 

beings, whether national or transnational, whether or not connected with organized crime”.40 

The UN Global Report on Trafficking in Persons displays that a majority of human trafficking 

victims are subjected to sexual exploitation and that women constitute 97 % of the victims in 

sexual exploitation.41 CEDAW, being a convention against gender discrimination, addresses 

the issue of human trafficking in women and hold that states parties shall take all measures 

relevant to suppress it.42 

 

Human trafficking is the most common transnational organized crime which afflict an estimated 

2 million victims a year.43 The crime begins at the point of recruitment usually in the residential 

state of the victim whom is transported by a third person typically to another state for the 

purpose of exploitation. Even though human trafficking is a global problem, the UN Report on 

Trafficking in Persons confirms that sexual exploitation is especially severe in Europe and 

central Asia.44 Human trafficking is to be distinguished from human smuggling which does not 

involve the purpose of exploitation and lacks the coercive element.45 Victims of human traffic-

king are often hard to identify or mistaken for criminals because the exploitation often result in 

                                                           
35 Council of Europe Convention on action Against Trafficking in Human Beings and its Explanatory Report, p 

27. 
36 Compare e.g. Article 2  in Council of Europe, Council of Europe Convention on Action Against Trafficking in 

Human Beings, 16 May 2005, CETS 197 and Article 2 in UN General Assembly, Protocol to Prevent, Suppress 

and Punish Trafficking in Persons, Especially Women and Children, Supplementing the United Nations 

Convention against Transnational Organized Crime, 15 November 2000.  
37 UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women 

and Children, Supplementing the United Nations Convention against Transnational Organized Crime, 15 

November 2000, Article 4.  
38 UN Global Report on Trafficking in Persons, United Nations Office on Drugs and Crime, p 8. 
39 UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women 

and Children, Supplementing the United Nations Convention against Transnational Organized Crime, 15 

November 2000, Article 4.  
40 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 

2005, CETS 197, Article 2.  
41 UN Global Report on Trafficking in Persons, 2014, United Nations office on drugs and p. 9. 
42 UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18 

December 1979, United Nations, Treaty Series, vol. 1249, Article 6.  
43 UN Global Report on Trafficking in Persons, 2014, United Nations Office on Drugs and Crime p. 8.  
44 UN Global Report on Trafficking in Persons p. 37 and Ahn and others, American journal of preventive medicine 

03/2013 p 283.  
45 United Nations Office on Drugs and Crime 2015. 
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illegal activity such as prostitution or illegal immigration.46 The components of human traffic-

king includes firstly, an action on behalf of a third person that results in recruitment or 

transportation secondly, by means of threat, use of force or other forms of coercion, of 

abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of 

the giving or receiving of payments or benefits to achieve the consent of a person having control 

over another person thirdly, for the purpose of exploiting the person. The presence of all three 

conditions is required for a conduct or offense to constitute human trafficking.47 The most 

common means used involve the exercise of control over the victim through creating 

dependence upon the third person who may use manipulation or vulnerability or need of the 

victim to control the person. As many victims of human trafficking are not physically 

constrained but prevented to leave their situation because of other means, often involving fear, 

they may be hard to detect.48  

 

Trafficking in human beings is not explicitly mentioned in the Convention and has not been 

expressly included under its protection. In Siliadin v France, where the applicant was trafficked 

from Nigeria to France, was the first case before the Court in which it had to consider whether 

human trafficking was to be included in the scope of Article 4 of the Convention which states 

“[n]o one shall be held in slavery or servitude. 2. No one shall be required to perform forced or 

compulsory labor”. The Court assessed whether human trafficking was to fall under the 

definition of either slavery, forced labor or servitude.49 The Court observed international 

regulations of slavery such as the 1927 Slavery Convention in order to interpret the current 

circumstances of the case in light of the conditions under Article 4.50 A remark on the instru-

ments referred to by the Court can be made considering the fact that slavery was officially 

abolished over 150 years ago.51 The use of instruments in the case can be explained by the fact 

that the Anti-trafficking Convention had not yet entered into force at the time. Additionally the 

Court officially acknowledged that a modern form of slavery does persist in Europe.52 Although 

the Court found a violation of Article 4, the judgement did not provide clarity as to whether 

human trafficking itself was to be included in Article 4. It was not until 2010 that the Court 

settled the issue in the case of Rantsev v. Cyprus and Russia which is regarded as the first 

historical judgement relating to cross boarder trafficking in human beings. The victim traveled 

from Russia to Cyprus on an “artist visa” which was commonly known as a hidden business for 

forced prostitution in nightclubs. The victim escaped from the club where she worked and was 

taken to the police by the manager of the club who claimed she should be arrested. The police 

lacked grounds for detaining her and handed her over to the manager. On the morning the 

following day the victim was found dead in the street below the balcony of her residence. As 

opposed to the reasoning in Siliadin v France, the Court considered the assessment of whether 

human trafficking was to be defined as slavery, servitude or forced labor, unnecessary.53 Instead 

the reasoning was mainly based on the premises established in the Anti-trafficking Convention 

which entered into force 2008. The Court considered the nature of human trafficking and the 

purpose of exploitation and interpreted it in the light of present-day conditions.54 Human 

trafficking involves persons being forced into labor or traded as items often for little or no 

                                                           
46 McDonald, Immigration, Crime and Justice, p. 109. 
47 UN Global Report on Trafficking in Persons p. 16. 
48 Rantsev v. Cyprus and Russia, no. 25965/04, § 320, ECHR 2010 (extracts).  
49 Siliadin v. France, no. 73316/01, §§ 120—121, ECHR 2005-VII. 
50 Siliadin v. France, no. 73316/01, §§ 121—123, ECHR 2005-VII. 
51 Siliadin v. France, no. 73316/01, § 111, ECHR 2005-VII. 
52 Siliadin v. France, no. 73316/01, § 111, ECHR 2005-VII. 
53 Rantsev v. Cyprus and Russia, no. 25965/04, § 282, ECHR 2010 (extracts). 
54 Rantsev v. Cyprus and Russia, no. 25965/04, § 277—278, ECHR 2010 (extracts). 
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remuneration at all which is related to “the exercise of powers attaching to the right of owner-

ship” which are conditions that are prohibited under Article 4.55 The Court unanimously held 

that human trafficking itself is to be regarded as included in Article 4 as a definition of its own 

and not as included in either slavery, servitude or forced labor.56  

 

Domestic violence and human trafficking are crimes whose prohibition under the Convention 

has been established recently through the Court’s lawmaking powers. Before the rulings of the 

Court, neither domestic violence nor human trafficking were considered human rights 

violations. As seen in the above section, regulations on domestic violence are relatively scarce 

compared to regulations of prohibition of human trafficking which can be found in several 

specific international instruments. Victims of both crimes are unlikely to report the offenses 

because they are often threatened and under a state of dependence of the perpetrator. As these 

crimes now fall under Article 3 and 4, extensive positive obligations are imposed upon states 

parties to the Convention.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                           
55 Rantsev v. Cyprus and Russia, no. 25965/04, §§ 281—282, ECHR 2010 (extracts). 
56 Rantsev v. Cyprus and Russia, no. 25965/04, §§ 282, ECHR 2010 (extracts). 
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3 The Special Character of Human Rights 

Obligations 
 Yasmine Kaf 

The notion of fundamental human rights was formally recognized by the international 

community in the aftermath of the Second World War.57 IHRL recognizes universal rights and 

freedoms that are inherent in every person by virtue of being a human being.58 Human rights 

law originates in the protection of individuals from the abuse of powers of the state and its 

authorities owing to the fact that individuals are largely dependent upon the public systems.59 

Before addressing the special character of human rights obligations two basic premises of 

human rights law should be acknowledged. Firstly, obligations in IHRL are essentially different 

from other international law duties because they relate mainly to the relationship between the 

state and the individual and in some cases to the relationship between individuals, while inter-

national law refers primarily to the relationship between states.60 IHRL focuses on individuals 

as beneficiaries of the rights which are to be provided by the state. Secondly, international law 

is based on the premise of state sovereignty.61 IHRL substantially challenges that premise as it 

limits state power in relation to individuals and subsequently restricts state sovereignty. 

 

The convention was adopted by The Council of Europe and entered into force in 1953. The 

framework of the Convention appears to be concerned mainly with protecting the negative 

freedoms of persons, which obliges states to secure non-interference into the lives of persons. 

As will be seen in the following section however, human rights obligations within Europe can 

be understood as far more extensive than first perceived since human rights generates both 

negative and positive obligations for states parties to the Convention. As will be presented under 

section 3.2, much of the content of the positive obligations have been developed by the Court. 

The Court is a European tribunal, established by the Convention in 1959, specialized in human 

rights violations located in Strasbourg. The Court investigates alleged human rights violations 

and secures abidance with the Convention.62 It is considered the most prominent human rights- 

protecting court globally.63 The Court is the most active human rights tribunal and has been 

stated to process more applications than all international human rights Courts taken together.64  

Access to the Court is largely restricted as applications must fulfill an extensive list of 

admissibility criteria or to be admissible before the Court.65 Still, the case load of the Court is 

massive.66 While the Court has a prominent role in the development of positive obligations, 

negative obligations are established mainly in statutory law. 

                                                           
57 Moeckli and others, International human rights law, p. 28—28. 
58 Sepulveda and others, Human rights: reference handbook, p. 31. 
59 Moeckli and others, International human rights law, p.97. 
60 Moeckli and others, International human rights law, p. 96. 
61 Moeckli and others, International human rights law, p. 97. 
62 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, Section 2 Article 19. 
63 Stone Sweet Cambridge University Press 2012 p. 53. 
64 Stone Sweet Cambridge University Press 2012 p. 53 and Ress Texas International Law Journal 2005 p. 367. 
65 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, Article 35. 
66 Mahoney St. Penn International Law Review 2002 p. 102—103. 
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3.1 Negative Obligations 

Negative obligations constitutes the primary content of protection under the Convention. States 

are obliged to respect human rights.67 That notion means states must refrain from committing 

human rights violations or refrain from taking measures that would result in human rights 

violations, this is referred to as states’ negative obligations. Negative obligations are especially 

clear in the formulation of e.g. Article 10, 1 of the Convention which literally states that every-

one shall enjoy the right to freedom of expression “without interference by public authority”. 

Most articles in the Convention are generally formulated in similar manner. The negative 

obligation implies that states shall not violate rights either through their public officials or 

through their organs. Neither shall states pass legislation that violates human rights. An example 

of a breach of a states’ negative obligation was displayed in the case of X and Y v Netherlands.68 

In the case the national code stated that complaints could not be filed on behalf of somebody 

else which resulted in that the applicant, who was mentally disabled, was unable to receive 

justice and enjoy her rights. The scope of negative obligations is fairly clear and uncontroversial 

in contrast to that of positive obligations.  

3.2 Positive Obligations 
The distinction between negative and positive obligations has not always been obvious and has 

been subject to discussion as to the relevance of the separation.69 Where negative obligations 

require the state to refrain from infringing on individual rights, positive obligations demands 

proactive intervention by states.70 A failure to comply with either of these obligations will result 

in a human rights violation. Whereas a state cannot be held criminally liable for the conduct of 

the actual offense, it may become liable for failure to discharge its positive obligations, as will 

be further explained below.  
 

The doctrine of positive obligations have been developed mainly by the Court through case law. 

The Court’s rulings are binding according to Article 46 of the Convention. The Article implies 

that states parties to a case before the Court must abide by final judgments. As regards the bin-

ding force of the Courts’ case law in relation to states who are not party to a case, the Court has 

held that: 

 
“The Court has repeatedly stated that its ‘judgments in fact serve not only to decide those cases brought before 

the Court but, more generally, to elucidate, safeguard and develop the rules instituted by the Convention, […] 

thereby raising the general standards of protection of human rights and extending human rights jurisprudence 

throughout the community of Convention States.”71 

 

Accordingly, judgments of the Court are to a certain extent binding also upon those states 

parties to the Convention regardless of whether they are parties to a case before the Court. The 

judgments of the Court thus have an erga omnes effect.  

 

The fact that states responsibilities in human rights extend beyond merely refraining from 

violating human rights was formally recognized in Osman v UK in 1998.72 In the case the 

applicants were harassed and threatened repeatedly by a school teacher during almost two years. 

                                                           
67 Council of Europe, European Convention for the Protection of Human Rights and Fundamental Freedoms, as 

amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5, Article 1. 
68 X and Y v. the Netherlands, 26 March 1985, Series A no. 91.   
69 Battjes Leiden Journal of International law 2010 p. 600.  
70 Akandji-Kombe Council of Europe, Human Rights Handbook No. 7, p. 7.  
71 Karner v. Austria, no. 40016/98, § 26, ECHR 2003-IX.   
72 Osman v. the United Kingdom, 28 October 1998, Reports of Judgments and Decisions 1998-VIII. 
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The teacher developed an unhealthy and obsessive relation to one of the applicants who was a 

student of his. It emanated in fatal shootings where the father and husband of the applicants was 

killed. The family reported the events prior to the shootings but authorities failed to take action 

several times. The authorities also failed to treat the families concerns seriously despite clear 

signals that the family was in danger.73 The government claimed that they did not know that the 

applicants were at clear risk and that there was not sufficient evidence to charge the defendant.74 

The police failed to take preventive measures and to effectively investigate the circumstances 

around the alleged offenses. In this landmark case the Court set the official general standard for 

when positive obligations may arise. With a starting point in the Osman judgment the Court 

developed three criteria which must be fulfilled for a certain positive obligation to arise.75 

Firstly the state authority has to be aware or ought to be aware of a situation of real and eminent 

danger, secondly the danger has to concern a specific individual or group of individuals. Finally 

there has to be a reasonable possibility for the state authority to prevent or avoid that danger.76 

These criteria serve as a form of safeguard for states as they imply that obligations shall not be 

interpreted as to impose an impossible or disproportionate burden on the state.77 The doctrine 

of positive obligations introduces a fairly new perspective on states’ responsibilities. The 

various positive obligations can be sorted into state measures that protects and fulfills human 

rights.78 Included in these terms is the duty to prevent and prosecute human rights violations.79 

 

As stated above, positive obligations have been developed primarily in case law which implies 

that they are not self-evident because their scope and extent are typically not included in the 

text of the Convention-articles. The Court itself has acknowledged that the scope of positive 

obli-gations tends to be vague.80 However, the positive element can be deduced from the 

Convention when any convention article is read in conjunction with Article 1: “The High 

Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms 

defined in Section I of this Convention.” The Council of Europe have issued handbooks offering 

guidance on how to identify obligations. According to the Human Rights Handbook No. 7, the 

reading of Article 1 cited above is what generates positive obligations.81 The handbooks do not, 

how-ever, provide for the specific scope, extent and content of the obligations. Similarly, 

Article 1 merely touches upon the existence of positive obligations while case law has 

developed essentially all the actual content and has defined the scope and extent of the 

obligations. In addition, recent doctrine on the subject claims that even today the Convention 

alone cannot be read as to necessarily indicate that states’ have positive obligations.82  

 

The Court makes a distinction between substantive positive obligations and procedural 

obligations.83 Substantive obligations refer to the “basic measures needed for full enjoyment of 

rights”.84 For example, states must provide proper domestic laws regulating intervention by the 

police. Substantive rights could be explained as preventive measures. Procedural obligations 

relate to those domestic procedures required once a violation of a right has occurred. These 

                                                           
73 Osman v. the United Kingdom, 28 October 1998, §§ 36 —56, Reports of Judgments and Decisions 1998-VIII. 
74 Osman v. the United Kingdom, 28 October 1998, §§ 107 —108, Reports of Judgments and Decisions 1998-VIII. 
75 Osman v. the United Kingdom, 28 October 1998, §§ 115 —116, Reports of Judgments and Decisions 1998-VIII. 
76 Osman v. the United Kingdom, 28 October 1998, § 115, Reports of Judgments and Decisions 1998-VIII. 
77Osman v. the United Kingdom, 28 October 1998, § 115, Reports of Judgments and Decisions 1998-VIII. 
78 Moeckli and others, International Human Rights Law, p.102—103. 
79 Moeckli and others, International Human Rights Law, p.102—103. 
80 Battjes Leiden Journal of International law 2010 p. 600.  
81Akandji-Kombe, Human Rights Handbooks No. 7, p. 8. 
82 Russel Northern Ireland Legal Quarterly 2010 p. 283. 
83 Öneryildiz v. Turkey, [GC], no. 48939/99, § 97 and 111, Reports of Judgments and Decisions 2004-XII. 
84 Akandji-Kombe, Human Rights Handbooks No. 7, p. 16. 
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include e.g. sufficient remedies for violation of rights and effective investigations into alleged 

violations. States’ obligation to prosecute, thus, fall under their procedural responsibilities. 

Even though the Court makes a distinction between substantive and procedural obligations the 

interaction of both is complex in reality and therefore the division is often hard to make. 

However, it is to regard as an important distinction because once the obligations can be 

distinguished, the extent and scope of the obligation becomes clearer. Ultimately, this can 

considerably increase states’ compliance with their positive obligations under the Convention. 

 

Positive obligations are potentially powerful tools for the objective of enforcing the 

Convention.85 However, there is an inherent issue connected to the doctrine of positive obli-

gations; they are not enacted by a legislator but ruled by the judiciary. This has several 

implications. First and foremost, for the purpose of implementation of positive obligations of 

the Convention, the material is not easily accessible which constitutes a consequence for the 

awareness of what is required of states in order to comply with human rights.86 Positive 

obligations have been derived most prevalently under Article 2, 8 and 11 of the Convention.87 

It can be explained by the high rate of violations relating to those articles before the Court.88 

This illustrates how the law making of the Court can only react to a violation once it has arisen 

and is present before the Court rather than to anticipate it.89 The just stated might compromise 

the development of positive obligations relating to other articles in the Convention, which 

develops at a slower rate. Additionally, given the substantial case overload of the Court, it is 

reasonable to claim that the development of positive obligations is delayed even further. It can 

be argued that when it comes to the obligation to prevent human rights violations, the criteria 

may seem unreasonable under certain circumstances given the fact that the Court creates the 

standards successively. The dynamics of law are essential for a proper legal system in an ever-

changing society, however in such a new and relatively controversial area as positive 

obligations, this method can be questioned also in terms of predictability relating to states’ 

chances of anticipating what is required of them. Considering this uncertainty in state liability, 

certain case law relating to unsettled matters displays the insecurity of domestic courts in what 

measures are expected of them.90 In the case NJA 2005 s 805 the Swedish Supreme Court 

explicitly expressed its concerns over the ambiguity of the scope of the Convention and chose 

to acquit the defendant to avoid a human rights violation.91 The ambiguity of positive 

obligations does not only pose a problem for state authorities but also for the right-holders and 

the requirement of legal certainty. A requirement of legal certainty is the ability of individuals 

to predict the law and its consequences.92 From a human rights perspective, individuals may 

not be able to predict or determine whether their rights have been violated and may for that 

reason suffer an additional deprivation of their rights because of the inaccessibility to justice. 

The next section will examine how positive obligations relate to private actors.  

3.2.1  Positive Obligations in Violations by Private Actors 

States parties to the UDHR have a duty of due diligence arising under Article 28 which reads 

“[e]veryone is entitled to a social and international order in which the rights and freedoms set 

forth in this Declaration can be fully realized”. The human rights standard of due diligence 

                                                           
85 Rabinder Judicial Review 2008 p. 100. 
86 Russel Northern Ireland Legal Quarterly 2010 p. 281. 
87 Ovey, The Margin of Appreciation Article 8 of The Convention, p. 10-12. 
88 European Court of Human Rights Statistical Report; Overview 1959-2014 ECHR p.58. 
89 Russel Northern Ireland Legal Quarterly 2010 p. 285. 
90 See e.g. the reasoning of the Supreme Court of Sweden in judgment NJA 2005 s 805. 
91 NJA 2005 s 805. 
92 Zila SvJT 1990 p. 284. 
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entails that states must comply with human rights and fulfill their positive obligations regardless 

of whether violations are made by state actors or private actors.93 Positive obligations create a 

horizontal effect on state liability which refers to private relationships between individuals.94 

Certain international human rights bodies have applied this standard in human rights law since 

late 1980s.95 It was incorporated a decade later into the European human rights protection 

system with the judgment in Osman v UK in 1998 and consequently induced positive state 

obligations in relation to private actors. It can be regarded as an extension of the original 

purpose of IHRL, to protect citizens from abuse by the state, to include the responsibility to 

protect individuals from other individuals as well. This development can be regarded as yet 

another state duty of human rights law that challenges the international law foundation of state 

sovereignty and will be discussed in chapter 4.  

 

IHRL is a special field of international law because it relates to the protection of individuals 

from the state. States have no rights, merely duties. The Convention has since its establishment 

imposed negative obligations on states but can with previous developments in case law be 

interpreted as imposing additional positive obligations. The principles and obligations 

recognized in case law are to regard as generically applicable and binding on all states. The 

obligations established in case law are sometimes ambiguous and hard to define. The next 

chapter will examine the issue in relation to the complexity of domestic violence and human 

trafficking, which are offenses where states have positive obligations in the relationship 

between individuals, yet another recent development.   

  

                                                           
93 UN Economic and Social Council, The due diligence standard as a tool for the elimination of violence against 

women 20 January 2006. 
94 Akandji-Kombe, Human Rights Handbooks No. 7, p. 14. 
95 I/A Court H.R Velasquez Rodriguez case Judgment of July 29 1988 Series C no 4. 
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4 Positive Obligations under Article 3 and 4 in 

the Convention relating to Domestic Violence 

and Human Trafficking 
 Nine Karlsson Norman and Yasmine Kaf 

Positive obligations refers to the proactive behavior of the state in order to protect the rights 

conferred upon individuals. Negative obligations requires states’ non-interference into the 

rights of private persons. Domestic violence and human trafficking are human rights violations 

in which the perpetrator is not an official of the state in accordance with the traditional 

presumption, but rather a private individual. The consequence is, in theory, that there exists no 

negative obligations in domestic violence and human trafficking, merely positive ones. The 

identification of positive obligations under domestic violence and human trafficking is for that 

reason vital for individual’s full enjoyment of the rights related.  

 

States enjoy a certain margin of appreciation when it comes to the fulfillment of positive 

obligations.96 Accordingly, states have a certain choice of means to secure compliance with 

their obligations depending on the specific circumstances of each case. At the same time, the 

positive aspect of states’ obligations clearly restricts the scope of discretion of state authorities 

as they are obliged to fulfill the obligations, choice of means aside.97 However, both Article 3 

and 4 of the Convention are said to hold absolute rights, which means that the prohibitions 

cannot be subject to any justified restrictions or derogations, the rights are thus granted without 

discretion.98  

4.1 Domestic Violence under Article 3 
 Yasmine Kaf 

As domestic violence is conducted on the horizontal level, between individuals, states have no 

‘negative obligation to refrain from committing domestic violence’. Positive obligations are 

therefore what essentially induces states responsibility to secure human rights in the area of 

domestic violence, however, with the precondition that the ill-treatment afflicted attains a 

minimum level of severity.  

4.1.1 Substantive Obligations; Preventive Measures 

Initially, states have a positive obligation to prevent human rights violations when there is, or 

ought to have been, awareness of a situation of real and eminent danger for a specific individual 

when there is a reasonable possibility to prevent or avoiding that danger.99 A common issue in 

domestic violence is that the perpetrator is released to soon and that the measures taken are not 

preventive enough.100 Case law from the Court displays that authorities tend to show little or 

no reaction to domestic violence complaints. This is especially prominent in Opuz v Turkey 
                                                           
96 M.C. v. Bulgaria, no. 39272/98, § 150, ECHR 2003-XII. 
97 Greer, The Margin of Appreciation: Interpretation and discretion under the European Convention on Human 

Rights, p. 29. 
98 Greer, The Margin of Appreciation: Interpretation and discretion under the European Convention on Human 

Rights, p. 27. 
99 Osman v. the United Kingdom, 28 October 1998, § 115, Reports of Judgments and Decisions 1998-VIII. 
100 See e.g. Opuz v Tukey, no. 33401/02, § 96, ECHR 2009 and Eremia v. the Republic of Moldova, no. 3564/11, 

§ 89, 28 May 2013. 
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where the authorities repeatedly released the defendant with reference to the regained health of 

the victim despite the fact that the applicants had filed several complaints. Similarly, in Eremia 

v The republic of Moldova the domestic court ruled that the defendant would be free from 

criminal liability if he agreed not to engage in further offenses within a year, despite the fact 

that he had repeatedly breached the restraining order and assaulted the applicant. In these two 

cases the Court confirmed that states have positive obligations to take measures that are 

deterrent and effective in making the defendant less inclined to assault again.101 States also have 

an obligation to provide for legal frameworks that effectively provides protection. The Court 

has ruled, for example, that it lies within states positive obligations to provide for penalization 

and effective prosecution of non-consensual sexual acts including in the absence of physical 

resistance.102 Another example is for states to adopt legislation or other measures that enables 

state authorities to intervene into a situation of domestic violence for the purpose of removing 

the perpetrator from the victims’ residence.103 In addition to obligations deduced from case law, 

parties to CVAW shall according to Article 6 offer support programs and treatment for the 

prevention of violence and violent relationships and thus take into account the treatment of 

perpetrators and potential perpetrators. According to CEDAW General Recommendation No. 

19 section 24 (i) states should incorporate rehabilitation programs for perpetrators and report 

on the extent of domestic violence and the preventive and punitive measures taken by the 

authorities.  

4.1.2 Procedural Obligations; Effective Investigation 

The Court has made reference to prosecution of domestic violence as a public interest and has 

found that it lays within the positive obligations of states under Article 3 to conduct an official 

effective investigation.104 The investigation can only be considered effective if it enables the 

identification and sanctioning of the ones guilty of the offenses and further enables the 

establishment of the facts of the case.105 

 

Moreover the Court has stated that there exists an obligation to continue investigations of 

domestic violence even if the applicant withdraws the complaint.106 In T.M and C.M v The 

republic of Moldova107 the Court similarly stated that in cases of domestic violence the author-

ities may sometimes be obliged to act ex officio and initiate an investigation into the suspected 

crime even if there is no formal complaint.108 The obstacle of fulfilling this obligation typically 

lies within the balancing of the Convention rights. State authorities have argued that if they 

were to continue the investigation without an official application they would interfere with the 

applicants’ right to family and private life under Article 8 of the Convention.109 In the assess-

ment of whether these obligations may arise in a given situation the Court refers to several 

factors that shall be regarded when deciding whether to pursue or initiate a prosecution. The 

authority shall take into consideration:  

 

                                                           
101 Eremia v. the Republic of Moldova, no. 3564/11, § 65, 28 May 2013 and Opuz v. Tukey, no. 33401/02, § 153, 

ECHR 2009. 
102 M.C. v. Bulgaria, no. 39272/98, § 166, ECHR 2003-XII. 
103 Council of Europe, The Council of Europe Convention on Preventing and Combating Violence against Women 

and Domestic Violence, November 2014, ISBN 978-92-871-7990-6, Article 52. 
104 T.M. and C.M. v. the Republic of Moldova, no. 26608/11, § 38, 28 January 2014. 
105 T.M. and C.M. v. the Republic of Moldova, no. 26608/11, § 38, 28 January 2014. 
106 Opuz v Tukey, no. 33401/02, § 145, ECHR 2009. 
107 T.M. and C.M. v. the Republic of Moldova, no. 26608/11, 28 January 2014. 
108 T.M. and C.M. v. the Republic of Moldova, no. 26608/11, § 46, 28 January 2014. 
109 Opuz v Tukey, no. 33401/02, § 144, ECHR 2009. 
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“[T]he seriousness of the offence: whether the victim’s injuries are physical or psychological; if the defendant 

used a weapon; if the defendant has made any threats since the attack; if the defendant planned the attack; the 

effect (including psychological) on any children living in the household; the chances of the defendant offending 

again; the continuing threat to the health and safety of the victim or anyone else who was, or could become, 

involved; the current state of the victim’s relationship with the defendant and the effect on that relationship of 

continuing with the prosecution against the victim’s wishes[…].”110 

 

The obligations to act ex officio are important given the fact that victims of domestic violence 

will, typically, not file a complaint against the perpetrator, or if they do, the victims are likely 

to withdraw it during the process.111 For that reason, the above mentioned factors are of im-

portance as they are what may ultimately generate positive obligations in domestic violence. 

4.2 Article 4 under Human Trafficking  
 Nine Karlsson Norman 

As in the case of domestic violence, it is primarily the fulfillment of positive obligation that 

enables states to secure and fulfill their human rights obligations in combating human 

trafficking.  

4.2.1 Substantive Obligations; Preventive Measures 

States shall enact domestic legislation that enables the effective prosecution and punishment of 

perpetrators of human trafficking.112 An illustrative example of legislative failure concerned the 

French criminal code against human trafficking where the provision in question was too 

interpretable and vague and could for that reason not convict the perpetrator as intended to.113 

Further, as businesses are often used to cover human trafficking, positive obligations demands 

regulation that can enable sufficient detection and prevention of such activity.114 If human 

trafficking is common in a certain region, the states concerned have an obligation to warn the 

target group and inform of the risks.115 As stated in chapter 2, regulations on human trafficking 

have in the past primarily focused on the punishment of the perpetrators rather than the 

protection of the victims. However, states have a wider scope of positive obligations towards 

the victim since the enactment of The Anti-trafficking Convention, as an entire chapter is 

dedicated to the issue.116 States have a basic obligation to enact domestic legislation that enables 

effective and practical protection of the rights of victims and potential victims.117 Further the 

Court has highlighted the significance of adequate training of authority officials and the fact 

that it constitutes a positive obligation.118 The Court makes reference to Article 10 (2) of the 

Palermo Protocol which provides for concrete measures of training such as methods focusing 

on preventing human trafficking, encouraging cooperation with NGO’s and promoting the 

                                                           
110 T.M. and C.M. v. the Republic of Moldova, no. 26608/11, 28 January 2014.  
111 T.M. and C.M. v. the Republic of Moldova, no. 26608/11, § 60, 28 January 2014. 
112 Council of Europe 2014, Guide on Article 4 on the Convention on prohibition on slavery and forced labor, para. 

51. 
113 As seen in e.g. Rantsev v. Cyprus and Russia, no. 25965/04, §§ 281—282, ECHR 2010 (extracts). 
114 Council of Europe, Guide on Article 4 of the Convention, prohibition on slavery and forced labor, para. 57 and 

59. 
115 Rantsev v. Cyprus and Russia, no. 25965/04, § 305, ECHR 2010 (extracts). 
116 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 

2005, CETS 197, chapter 3.  
117 C.N. and V. v. France, no. 67724/09, §§ 104—107, 11 October 2012. 
118 Rantsev v. Cyprus and Russia, no. 25965/04, § 287, ECHR 2010 (extracts). 
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consideration of human rights and child and gender-issues.119 Furthermore, states are required 

to make efforts in establishing programs and policies to prevent and combat human 

trafficking.120 According to the Anti-Trafficking Convention states shall also, to discourage the 

demand that creates exploitations of persons, incorporate educational programs in the schooling 

of youths to emphasize the problem of discrimination based on gender and the dignity of human 

beings.121 Owing to the cross boarder character of human trafficking states have obligations 

that stretches outside of their territory, e.g. states are obliged to promote international 

cooperation among states parties.122  

4.2.2 Procedural Obligations; Investigation Measures 

If there is, or ought to have been, awareness of a situation or of circumstances which indicates 

a credible suspicion that an individual is or have been at immediate risk of being trafficked a 

positive obligation to take operational measures arises.123 Embedded in these operational mea-

sures is the obligation of the state to initiate an investigation immediately. This obligation 

demands that the measures taken must enable the identification and punishment of the 

perpetrator, for the investigation to be effective.124 In V.F v France the Court ruled that there is 

a positive obligation to investigate alleged offenses of human trafficking as soon as a notion of 

such an offense has come to the authorities’ attention.125 This obligation is independent of whet-

her a complaint has been filed in other words, if there is creditable suspicion the authority shall 

act ex officio.126 The applicant in the case of V.F v France was under investigation of illegal 

immigration, did not report that she was a victim of human trafficking. The Court ruled that the 

French authority had not violated Article 4 because they could not reasonably have known that 

she was a victim of human trafficking. The Court thus accepted the unawareness of the offense 

as a valid reason for not have taken investigation measures. In Siliadin v France the perpetrators 

were acquitted in the domestic court and the public prosecutor failed to appeal the case when 

the circumstances clearly amounted to human trafficking. The Court held that an effective 

prosecution of the alleged offenders forms part of states positive obligations and therefore 

France failed to comply with their obligations under Article 4.127  

 

In addition to positive obligations in the domestic territory, parties to the Convention have 

certain cross-border obligations to cooperate effectively with other states involved in the alleged 

human trafficking, even if the exploitation have taken place in another state’s territory.128 

Initially states have, as established in the Palermo Protocol Article 10 1 (a), a duty to exchange 

information amongst the states concerned. States have responsibility to investigate alleged 

                                                           
119 Rantsev v. Cyprus and Russia, no. 25965/04, § 246, ECHR 2010 (extracts). 
120 Rantsev v. Cyprus and Russia, no. 25965/04, § 287, ECHR 2010 (extracts). 
121 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 
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122 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 
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in Persons, Especially Women and Children, Supplementing the United Nations Convention against Transnational 

Organized Crimes, 15 November 2000, Article 2 (c).  
123 C.N. v. the United Kindom, no. 4239-08, § 69, 13 November 2012. 
124 Council of Europe, Guide on Article 4 of the Convention on prohibition on slavery and forced labor, para. 59. 
125 V.F. v. France, (nov.), no. 7196/10, ECHR.  
126 Council of Europe, Guide on Article 4 of the Convention on prohibition on slavery and forced labor para. 159. 
127 Siliadin v. France, no. 73316/01, § 112, ECHR 2005-VII. 
128 Rantsev v. Cyprus and Russia, no. 25965/04, § 289, ECHR 2010 (extracts). 
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human trafficking from the point of recruitment of the victim to the exploitation-stage.129 The 

state obligations in human trafficking vary according to whether the state in question is the 

country of origin or the country of destination. In Rantsev v Cyprus and Russia, Russia was the 

state of recruitment and therefore had an obligation to investigate how and where the applicant 

had been recruited.130 To comply with their positive obligations, the Russian authorities should 

have conducted an effective investigation into the circumstances of the applicants’ recruitment. 

The applicant entered Cyprus on an artiste visa which was commonly known as a cover business 

for forced prostitution. Despite this awareness the authority handed the applicant over to the 

manager without making further inquiries into the possibility that the applicant had been 

exploited. Cyprus was the state of destination and thus had an obligation to protect the applicant 

and to investigate the alleged exploitation.131  

 

As seen previously, positive obligations, in general, may not arise unless authorities are aware, 

or ought to have been aware, of a situation of eminent danger for a specific individual in a 

situation where there is a reasonable possibility to prevent or avoiding that danger. The next 

chapter will compare how states’ positive obligations enshrined in different sources of law 

relate to domestic violence and human trafficking.  

 

  

                                                           
129 UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women 

and Children, Supplementing the United Nations Convention against Transnational Organized Crime, 15 

November 2000 and Council of Europe, Council of Europe Convention on Action Against Trafficking in Human 

Beings, 16 May 2005, CETS 197, Article 6 (d). 
130 Rantsev v. Cyprus and Russia, no. 25965/04, ECHR 2010 (extracts). 
131 Rantsev v. Cyprus and Russia, no. 25965/04, §§ 299—300, ECHR 2010 (extracts).  
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5 Comparison between Positive Obligations 

relating to Domestic Violence and Human 

Trafficking 
 Yasmine Kaf 

Positive obligations steam primarily from case law, however, as stated earlier, the obligations 

under domestic violence and human trafficking can be deduced also from others sources of law. 

The comparison will consist of three sections. The first two sections relates to each source of 

law, the first section will compare positive obligations under statutory provisions and the second 

section positive obligations under case law. The third section will provide a general comparison 

of positive obligations under domestic violence and human trafficking. 

5.1  Statutory Law 
CEDAW is the main convention on the prohibition of discrimination against women generally 

but does not explicitly mention domestic violence. However, it formally recognizes human 

trafficking as a form of discrimination against women and imposes on states a positive 

obligation to prevent human trafficking.132 Whereas the obligations in CEDAW are widely 

formulated and cannot in practice be regarded as contributing especially to the substantial 

obligations in domestic violence, General Recommendation No. 19 to CEDAW provides more 

concretization. Even though the recommendation is not a legally binding document, it is issued 

by a committee of experts on the subject and is therefore to regard as legitimate for the purpose 

of interpretation of the provisions in CEDAW.133  

 

CVAW, issued by the Council of Europe, offers the most concrete and detailed account of what 

obligations states have regarding domestic violence. It is a convention devoted specifically to 

prohibiting domestic violence and all violence against women in general.134 Legal instruments 

that specifically address human trafficking clearly outnumber those addressing domestic 

violence. At the outset of the comparison between positive obligations in domestic violence and 

human trafficking, it can be established that whereas there is only one specific treaty specialized 

in domestic violence obligations, there are several such treaties on human trafficking. In 

addition, while CVAW has been ratified by approximately 46% parties, which means that the 

obligations in CVAW are binding upon those parties only, 86% of the UN member states have 

ratified the Palermo protocol. Thus, as concerns positive obligations that are in fact established 

in statutory law they are, once again, more extensive in the field of human trafficking. The 

Palermo Protocol offers a rather comprehensive view of what is expected of states in their duties 

to combat and prevent human trafficking. It formulates concrete measures concerning all stages 

of the offense; recruitment, transportation and exploitation. However, the Palermo Protocol 

focuses substantially on prosecuting the perpetrator rather than protecting the human rights of 

                                                           
132 UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18 

December 1979, United Nations, Treaty Series, vol. 1249, Article 6. 
133 Office of the High Commissioner for Human Rights, 2015. 
134 Council of Europe, The Council of Europe Convention on Preventing and Combating Violence against Women 

and Domestic Violence, November 2014, ISBN 978-92-871-7990-6, Article 1 (a). 
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the victim, in contrast to domestic violence where provisions focuses to a great extent on the 

victims.135
 

 

From a human rights perspective, it can be argued that there ought to be more focus on the 

victims in human trafficking than the current regulation in the Palermo Protocol gives, owing 

to the fact that the protocol is a human rights instrument and not an instrument of criminal law. 

On the one hand, the effective prosecution of perpetrators unquestionably constitutes a positive 

obligation which must be discharged in regard of the fulfillment of the victims’ rights. On the 

other hand, victims of human trafficking are often manipulated, threatened, isolated and subject 

to psychological and physical violence by the perpetrator for the purpose of controlling the 

victim.136 Subsequently, victims of human trafficking are subject to a situation of extreme 

exposure, as they no longer have the right to freedom. Thus, the mere punishment of the 

perpetrator cannot be considered sufficient enough for the purpose of protecting the human 

rights of the victim fully. The regional Anti-trafficking Convention, conversely, successfully 

addresses positive obligations in relation to the protection of victims of human trafficking to a 

greater extent.137 The Anti-trafficking Convention also makes reference to socio-cultural factors 

in preventing human trafficking and highlights the importance of education in the subject and 

holds that states shall incorporate educational programs.138 Domestic violence regulations lack 

the just stated preventive positive obligation.  

 

It can be concluded that regional statutory law is further comprehensive than those under 

international law. However, in the favorable aspect of human trafficking the regional and 

international instruments can be seen as supplementary to one another. The absence of 

international statutory law on domestic violence result in positive obligations being less 

extended in statutory law contrary to those in human trafficking.  

5.1 Case Law 
The very first cases of domestic violence and human trafficking appeared before the Court at 

nearly the same time with a few years apart. Even if human trafficking is specified in more 

treaties than domestic violence is, neither of the offenses are explicitly mentioned in the main 

human rights treaties. The Court’s jurisprudence relating to both offenses is therefore to regard 

as introducing a new era in human rights law. From case studies it can be deduced that states 

have more extended preventive obligations under human trafficking than when it comes to 

domestic violence. Case law has shown that states are required to warn and inform persons at 

risk in contexts where human trafficking is common, to investigate suspicious undercover 

businesses for human trafficking and to incorporate education to spread awareness of human 

trafficking. None of the stated obligations are required of states when it comes to domestic 

violence. Despite differences in positive obligations under each offense, certain similarities can 

                                                           
135 Council of Europe, The Council of Europe Convention on Preventing and Combating Violence against Women 

and Domestic Violence, November 2014, ISBN 978-92-871-7990-6, Article 1 (c). 
136 See e.g. UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 

Women and Children, Supplementing the United Nations Convention against Transnational Organized Crime, 15 

November 2000, Article 3 (a). 
137 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 

2005, CETS 197, chapter 3. 
138 Council of Europe, Council of Europe Convention on Action Against Trafficking in Human Beings, 16 May 

2005, CETS 197, Article 6. 
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be concluded from a comparison. There is an obligation to pursue the investigation or 

prosecution under both offenses even if the applicant withdraws her complaint. The obligation 

to act with urgency, once a credible suspicion that a person is endangered have appeared, is 

another criteria that appears to constitute a basis for the effective investigation of both offenses. 

These obligations favor the victims of both domestic violence and human trafficking 

significantly.  

 

As seen in chapter 2, human trafficking itself is automatically included in the scope of Article 

4. This is a remarkable difference compared to domestic violence in which the ill-treatment 

must attain a certain minimum level of severity if it is to be prohibited by Article 3. Due to this, 

states will unconditionally have positive obligations to combat human trafficking whereas 

obligations to prevent and protect victims of domestic violence depends on the severity of the 

ill-treatment of each case. There is thus certain ambiguity as to when positive obligations to 

take action arises under Article 3 in relation to domestic violence. With the view that the 

Convention attains much of its substance from the fulfillment of positive obligations attached 

to each Article, it is of importance whether an absolute element can be attributed to positive 

obligations deriving from Article 3 and 4. As human trafficking is always to regard as 

automatically included in the prohibition of Article 4, irrelevant of the level of severity, it might 

be deduced that the obligations following are absolute too. In Pretty v UK the Court expressly 

stated that “the positive obligations that flows from [article 3] […] are not absolute”.139 Even 

in cases where domestic violence does fall under Article 3, the obligations might differ under 

domestic violence and human trafficking also in terms of the absolute and relative character of 

the obligations. In contrast to obligations in human trafficking, domestic violence obligations 

can be subject to restriction because they are not considered absolute.   

 

Domestic violence obligations are regulated through case-law rather than by legislation to a 

greater extent than human trafficking obligations are. The positive obligations to prevent and 

punish domestic violence thus steam primarily from a secondary source of law. Secondary 

sources of law are those that are supplementary to primary sources, such as legislation.140 Even 

though human trafficking obligations have been developed in case law as well, they are more 

comprehensively regulated in conventions and protocols. Much of the regulations prohibiting 

human trafficking thus acquires their legitimacy from primary sources. This can be interpreted 

in a way that makes obligations under domestic violence less significant than those under 

human trafficking especially in a European perspective where most states are of civil law 

tradition rather than common law tradition where case law holds a primary position.141 It can 

be argued that positive obligations under human trafficking might be easier for states to comply 

with than the obligations under domestic violence. From a human rights perspective where the 

victim of the violation is in focus, this implies that victims of human trafficking enjoy a stronger 

protection of their rights.  

                                                           
139 Pretty v. the United Kingdom, no. 2346/02, § 112, ECHR 2002-III.   
140 United Nations, Statute of the International Court of Justice,18 April 1946, Article 38 and Palmeter & 

Mavroidis The American Journal of International Law 1998 p. 398. 
141 Merryman, The Civil Law Tradition: An Introduction to the Legal Systems of Europe and Latin America, p.1 

and 3. 
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5.3  A General Comparison  
Positive obligations in combating human trafficking can be deduced from the Palermo Protocol 

since it entered into force in 2000, while positive obligations in domestic violence were not 

formally recognized until 2009 with the Opuz judgment. The core of human trafficking, i.e. the 

exploitation of human beings, conditions based on ownership and human dignity, has for long 

been recognized as components in slavery.142 Thus human trafficking regulations have been 

present before domestic violence was recognized as a human rights violation. For that reason, 

it can be regarded as reasonable that positive obligations under human trafficking are further 

developed than those under domestic violence. Domestic violence is not a new occurrence and 

globally it afflicts more than every third person.143 Additionally, states show a lack of 

understanding of domestic violence as an issue of public interest, which leads to inadequate 

treatment of the matter.144 Owing to the fact that the Court and international and regional 

organizations with lawmaking power have chosen not develop domestic violence legislations 

etc. in the same manner as human trafficking, it can be questioned whether the international 

community itself consider domestic violence an offense of partially private matter. Or, the 

difference between the extents of the positive obligations under the offenses might be due to 

the fact that human trafficking effects the international community in ways of trade, economy 

and illegal immigration while domestic violence does not have the same effect. Yet, it might be 

possible to attribute an international element to domestic violence, because of the fact that 

domestic violence exists in nearly every culture.145 In developing countries domestic violence 

is often connected to extreme poverty creating an effect on the economy of the international 

community.146 Subsequently, the international impact of domestic violence may be more 

extensive than at first sight. If domestic violence would have affected the international 

community more apparently, as in the case of human trafficking, it could be questioned whether 

the measures taken to combat domestic violence would be more extensive and regulated. 

Although this is a difficult question to answer, it deserves some consideration. If human 

trafficking is regulated to substantial extent because it is a crime that affects states more than 

domestic violence, it can be argued that the ‘special character’ of human rights law is somewhat 

compromised as it is devoted to protect the interests of individuals and not the interests of states. 

 

In a comparative view, it can be inferred that the extensive regulation of trafficking is an 

element that would be favorable for the development of positive obligations on domestic 

violence.  Even though domestic violence and human trafficking have many factors in common, 

human trafficking consists of extended positive obligations than domestic violence in both case 

law and statutory law. Thus there are more positive obligations under human trafficking than 

under domestic violence, which in addition are more accessible because they are established in 

statutory provisions. Apart from the general requirements in the preventing and protecting 

obligations, treating the matter with urgency as well as ex officio initiatives of the state 

authorities are positive obligations that the offenses have in common.  

 

                                                           
142 Rantsev v. Cyprus and Russia, no. 25965/04, §§ §§ 280—281, ECHR 2010 (extracts).   
143 Garcia-Moreno and others, World Health Organization, Global and Regional Estimates of violence against 

women, 2013 p. 1. 
144 See e.g. Opuz v Tukey, no. 33401/02, § 195, ECHR 2009 and T.M. and C.M. v. the Republic of Moldova, no. 

26608/11,§ 30, 28 January 2014. 
145 Garcia-Moreno and others, World Health Organization, Global and Regional Estimates of violence against 

women 2013. 
146 Williams and Mickelson Sage Publications 2004 p. 283. 
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6 Implementing Positive Obligations into 

Domestic Legal Systems 
 Nine Karlsson Norman 

The previous sections have treated the doctrine of positive obligations and their scope under 

Article 3 and 4 of the Convention and accounted for the applicable law. The next question that 

arises is how states should apply and implement positive obligations in practice. The essence 

of human rights demands effective implementation of positive obligations since, as the Court 

has stated, the Convention “is intended to guarantee not rights that are theoretical or illusory 

but rights that are practical and effective”.147 For the same reason it is necessary to incorporate 

a discussion on the subject of implementation. The implementation of human rights involves a 

variety of domestic authorities such as judicial, legislative, social and executive, with different 

functions who may not agree upon if and how human rights shall be implemented in a certain 

way.148 Implementing positive obligations established in case law requires compliance with the 

Court’s final judgments. The other element of implementation relies on the active “commitment 

and effort” of states.149 Moreover, obligations set out in court judgments are generically app-

licable as principles and standards to all states parties to the Convention.150    

 

On the one hand, positive obligations are means that essentially substantializes the rights 

protected in the Convention, or at least, they constitute a powerful tool for the objective of 

enforcing the Convention. On the other hand, over-determination constitutes an important 

opposition on positive obligations. Over-determination arises from the fact that generally when 

states protect one right they interfere with another right.  As seen frequently in cases of domestic 

violence states have chosen not to proceed with withdrawn complaints due to the risk of 

interfering with Article 8 of the Convention.151 However, in the case of domestic violence and 

human trafficking, which fall under rights that are known to be absolute, the Court has held that 

their obligations are not to be balanced against other rights.152 Thus, positive obligations are to 

be regarded as a powerful tool for the aim of enforcing Article 3 and 4 of the Convention and 

it holds especially true in relation to the prohibitions of domestic violence and human trafficking 

owing to the fact that they are constructed on the basis of positive obligations. In other words, 

had there been no positive obligations in preventing domestic violence and human trafficking, 

these offenses would in theory not constitute violations of IHRL at all. As seen, much of the 

scope of positive obligations under human trafficking has in fact been enacted into written 

provisions, while much of the positive obligations under domestic violence has not. Whether 

this depends on the nature of human trafficking, being an organized crime that have 

international impact which makes it distinctly different from domestic violence, is irrelevant 

from the perspective of the victims of the offenses. Owing to the fact that domestic violence 

appears to be a universal crime which may lead to additional human rights violations of the 

individual, there is, in fact, a form of international impact of domestic violence too. Explained 

or not, the scarcity of enactment of positive obligations to prevent and protect victims of 

domestic violence makes the obligations incomprehensive. Given the issue of authorities view 

on domestic violence as a private family matter, measures to combat domestic violence needs 

                                                           
147 Airey v. Irland, 9 October 1979, § 24, Series A no. 32.  
148 Anagnostou and Mungiu-Pippidi Oxford University Press 2014 p.207. 
149 Anagnostou and Mungiu-Pippidi Oxford University Press 2014 p. 211. 
150 Karner v. Austria, no. 40016/98, § 26, ECHR 2003-IX.  
151 See e.g. Opuz v. Turkey, no. 33401/02, § 199, ECHR 2009. 
152 Greer, The Margin of Appreciation: Interpretation and Discretion under The European Convention on Human 

Rights, p. 234. 
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to be especially clear and accessible in those circumstances in order to promote compliance and 

implementation. 

 

The majority of the world’s legal systems, especially European systems, follow the civil law 

tradition.153  In the civil law tradition the value of case law is limited since the civil law tradition 

advocates the written law rather than the law that is created by the judges as in the contrasting 

tradition of common law.154 Even though many legal systems are influenced by the common 

law tradition, a consequence of the fact that most European states are civil law traditions is that 

these countries may regard positive obligations established in case law as legal sources of less 

prominence than e.g. negative obligations stated in the Convention.  

 

The execution of judgments and the implementation of the Convention rights are inherent 

responsibilities of the states given its relationship to the right-holders. Therefore it could be 

argued that the responsibility to implement positive obligations ought to fall on states, in line 

with its general implementation duties. England and Northern Ireland have taken additional 

measures in human rights implementation and have started to codify positive obligations into 

national legislation.155 These states are in fact common law traditions in which case law of 

courts constitutes the primary source of law.156 Rather than a coincidence, it might be regarded 

as a result of England’s’ and Northern Irelands’ legal system which has their origins pre-

dominantly in the law making powers of the domestic courts, that the only countries that have 

enacted positive obligations into legislation are common law countries. It is reasonable to 

expect these countries to relate differently to case law than countries originating from a civil 

law tradition. If so, that might imply that civil law countries grasp the importance and extent of 

their human rights obligations in case law to a lesser extent. These issues are delicate and hard 

to resolve, however, as shown, there are certain indicators suggesting that civil law countries 

may be disadvantaged in the understanding of positive obligations in case law. Doctrine has 

highlighted the attempt of domestic codification of positive obligations on state level and 

suggested that it is the most effective way to implement positive obligations.157 It can be dis-

cussed however at what level, domestic or international, this task is to be integrated.  The 

council of Europe and the Court are the institutions that ultimately possess the knowledge of 

the extent of positive obligations. They are also the institutions that decides what obligations 

states are to have. From this perspective it might be reasonable to incorporate codification of 

positive obligations at the international level. Even though the Council of Europe have issued 

a number of guidelines available on their official website on how to implement certain 

convention articles, they are just that, guidelines. Given the fact that the Council of Europe 

refers to the case law of the Court, which embodies most of the positive obligations under the 

Convention, as “the lifeblood of the Convention”158 it can be reasoned that the doctrine of 

positive obligations ought to have a more protruding position.  

 

Case law adopts a flexible approach to the dynamics of legal problems, but judgments can be 

incomprehensive and hard to monitor compared to statutory law. Implementing judgements of 

the Court is, as such, a quite demanding and intrusive form of effectuation since it requires the 

domestic authorities to appraise the observed breaches in the judgments in order to define what 

                                                           
153 Merryman, The Civil Law Tradition: An Introduction to the Legal Systems of Europe and Latin America, p.1 
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155 Russel Northern Ireland Legal Quarterly 2010 p 287. 
156 Noyes and others American Society of International Law p. 551. 
157 Russel Northern Ireland Legal Quarterly 2010. 
158 Reidy, Human Rights Handbooks No. 6, p. 6. 
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obligations can be derived from the ruling.159 It is vital for the legitimacy and credibility of 

human rights protection that states efficiently and successfully implement human rights 

judgements since, as previously stated, the Court’s rulings establish the existence and extent of 

the positive obligations. The rulings of the Court will always be, despite their generally binding 

effect, specific to the circumstances of each case. This is so, simply because cases that are not 

equal will not be treated equally. However, the Court may develop generic common standards 

and principles, such as the criteria established in Osman v UK. This does not change the fact 

that member states cannot per se anticipate what obligations would be required of them in a 

given situation. Presently, the process by which positive obligations are identified can be 

perceived as requiring human rights violations to occur to enable establishment and 

implementation of the obligations. From the perspective of securing and fulfilling human rights, 

this is a hesitant approach to prevent human rights violations given the relativeness of positive 

obligations. 

 

The Convention has a number of additional protocols amending it.160 The protocols have been 

issued by the Council of Europe to strengthen and develop the protection of the Convention.161 

For the purpose of minimizing the complications surrounding the implementation of positive 

obligations, the obligations could, suggestively, be adopted into one or a number of additional 

protocols to the Convention. Additional protocols are only binding upon those states that have 

ratified them, however, in the case of human rights obligations they are, as stated, legally 

binding due to the Court rulings in relation to the Convention articles.  For the purpose of the 

protection of victims and anticipation of state responsibility, a comprehensive document of pro-

visions enshrining the positive obligations of states could be a major step towards a stronger 

character of human rights. From the perspective of the right-holders, which is also the human 

rights perspective, the extent and scope of rights are even harder to access and locate for 

individuals than for state authorities who usually have legal knowledge to a greater extent. 

Codification of positive obligations would subsequently improve individual’s awareness of 

their rights. As concerns human rights violations, which often occurs due to failure of states in 

fulfilling their positive obligations, the number of violations may decrease as a result of a more 

comprehensive framework. A possible implication of this is that the case load of the Court will, 

in turn, be reduced and thereby favor human rights at large because individuals receive a better 

access to justice.  
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7 Conclusion 
 Nine Karlsson Norman and Yasmine Kaf 

While states negative obligations in human rights constitute a basic premise of human rights 

law, positive obligations are not as evident. Positive obligations are a major development in the 

protection and enjoyment of rights from the individuals’ perspective that is far more extensive 

than negative obligations.  The jurisprudence of the Court has also recently established positive 

obligations that impose duties on states to proactively prevent and protect human rights 

violations in relation to, not only state authorities, but also in relation to offenses committed by 

private actors. These developments are of great importance in relation to crimes such as 

domestic violence and human trafficking, where the offenses are committed by private actors. 

Neither of the crimes were recognized as human rights violations until the 21st century, when 

positive obligations in relation to private actors were established.  As states obligations in do-

mestic violence and human trafficking are merely positive, it follows that the existence of 

positive obligations is what ultimately includes both crimes in the protection of human rights 

law.  

 

From this comparative study it can be concluded that both domestic violence and human 

trafficking were included in the scope of the Convention through the lawmaking power of the 

Court. In contrast to the prohibition of human trafficking, all cases of domestic violence will 

not fall under the scope of Article 3, domestic violence is thus not always prohibited by the 

Convention. The just stated, is the most prevalent difference in when positive obligations arise 

under each crime which makes it clear that the protection from human trafficking is more 

extensive than the protection from domestic violence. Further, whereas there seems to be no 

controversy as to the absolute character of Article 4, the absolute element of article 3 relating 

to its positive obligations is under discussion. States have a wider and more detailed scope of 

obligations relating to the prevention of human trafficking compared to obligations in 

preventing domestic violence. Procedural positive obligations under the offenses are rather 

similar relating to authorities’ duty to act immediately when there is a credible suspicion of an 

offense. Both crimes require authorities to proceed with investigations or prosecutions in the 

event that complaints are withdrawn by the applicants or if no complaint has been made in a 

situation where there is credible suspicion. Despite these obligations, it seems to be common 

for state authorities in domestic violence cases to fail in taking deterrent measures, possibly 

because of the notion that violence within the family is a private matter. Regarding violations 

of the prohibition of human trafficking there appears to be no pattern in specific failures of state 

authorities but rather that procedures in general are not sufficient enough. The most prominent 

issue in combating human trafficking seems to be the recognition of trafficking victims as they 

risk to be mistaken for criminals. 

 

Much of the scope of positive obligations under domestic violence and human trafficking have 

been developed in case law, however they can, to some extent, also be deduced from certain 

regional and international treaties. The prohibition of human trafficking is regulated to a greater 

extent in statutory law than the prohibition of domestic violence. This fact may be explained 

due to the complex cross-border impact of human trafficking which demands effective and clear 

provisions. However, from a human rights perspective this study concludes that irrelevant of 

what influence a human rights violation may have on state relations, the foundation of human 

rights obligations is to prevent and protect the human rights of individuals, and not to address 

states’ interests. Nevertheless, the regulatory frameworks of the two offenses, constitutes yet 

another difference in positive obligations under domestic violence and human trafficking that 
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makes the latter a human rights violation with positive obligations of a more comprehensive 

character. Typically, however, the treaties in both crimes offer general provisions whereas case 

law is more specific. Positive obligations in jurisprudence are, on the one hand, favorable 

because case law has a dynamic character that relates to specific situations. On the other hand, 

however, case law is less accessible and comprehensive than statutory law. In order to promote 

state compliance with human rights obligations in general the positive obligations ought to be 

easily read and accessed. When it comes to human rights violations such as domestic violence 

and human trafficking, whose prohibitions are composed of only the positive aspect of states 

obligations, it is especially vital that these obligations are clear. This study proposes that 

features of the regulation and substance of positive obligations under domestic violence can be 

considered complementary and instructive in the development of the positive obligations under 

human trafficking and vice versa. 

 

Based on the research in this study it can be established that negative obligations are based in a 

primary source of law whereas the legitimacy of positive obligations, the state duties which 

ultimately gives substance to the rights of the Convention, derives merely from a secondary 

source. Even though states are required to comply with the judgements of the Court, obligations 

that are hard to distinguish steaming from a secondary source of law are less likely to be 

implemented in a satisfactory manner. This may be an issue especially in Europe where most 

legal systems are based on the civil law tradition where case law is considered a subsidiary 

source of law. The challenge of state compliance with positive obligations may lie in the 

considerable amount of effort demanded to deduce the obligations from the jurisprudence of 

the Court. Moreover, the previously stated might imply that many European states regard case 

law as a legal source of less prominence. While states are obliged to comply with human rights 

obligations in accordance with Article 1 of the Convention, it is ultimately the Court that 

exercises its expertise in establishing states positive obligations. To promote state compliance 

with human rights it is thus reasonable to suggest that the Court or the Council of Europe ought 

to make additional efforts in compiling positive obligations. A compilation of positive 

obligations into a comprehensive statute would not only serve the purpose of easing the 

implementation of positive obligations for states parties to the Convention, but more 

importantly, it would ultimately favor the individuals in those states and the enjoyment of their 

human rights.   
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