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 Abstract 

 
When NATO conducted a humanitarian intervention to stop the ethnic cleansing in Kosovo in 

1999 it was without the authorization of the Security Council, which made it an illegal 

conduct. However, because it was considered to be justified on moral grounds, it led to a 

debate among international actors as to how to close the gap between legality and legitimacy 

when responding to situations of mass atrocities. This study seeks to scrutinize the issue by 

examining Council conduct and decisions in relation to cases of humanitarian catastrophes, 

determining which obstacles must be addressed in order to present a feasible solution to the 

issue in international law and discuss de lege ferenda. 

 

The use of force is prohibited in international law, with the exceptions of self-defence and by 

Council authorization. Such authorization can only be given once the Council has determined 

a situation to constitute a threat to international peace and security. After analysing cases 

where humanitarian concerns were discussed as justifications for an intervention, it can be 

concluded that Council decision-making concerning such cases have been rather inconsistent; 

the manner in which each case is responded to is different from the next, even though factors 

that could be said to constitute a threat to international peace and security are present in each 

case. It is evident, then, that there is a severe lack of legal means to resolve a humanitarian 

crisis, no matter the magnitude of moral justifications and human suffering.  

 

The analysis also demonstrates how the current order of the international legal system faces 

three distinct issues that must be addressed if the gap between legality and legitimacy is to be 

filled. Firstly, there is the principle of sovereignty, which is widely held to be a main 

argument against the use of force because it serves as a bulwark against external interference 

in the domestic affairs of the individual State. Secondly, there is the question of legitimacy, 

which originates from debates on the role and definition of morality in international law. 

Thirdly, there is the political influence rife in Council conduct and decision-making, which 

results in biased and arbitrary interpretations of established provisions in order to serve State 

self-interest rather than humanitarian causes, as well as causing the UN to be dependent on 

State commitment to function properly. 

 

After presenting and examining solutions that offer different approaches to the issue at hand, 

it is determined that the best solution would perhaps be to reform international law to suit a 

new international body which would have the sole power to authorize humanitarian 

intervention, with officials (representing the UN and not individual States) basing their 

decision on a set of legal rights determining the legitimacy of a proposed intervention. That 

way, political influence would be negated, the issue of sovereignty could be bypassed to the 

benefit of human protection and upholding human rights, and morality would have a much 

more established and tangible role in international law, clarifying when moral justifications 

are to warrant a multilateral intervention. UN dependency on State commitment could be 

solved by introducing a standing military force that takes orders only from the UN. 
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The only thing necessary for the triumph of evil is for good men to do nothing. 

 

Edmund Burke 
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Chapter 1 - Introduction 

 

1.1 - Background 

In the wake of the Second World War, and the horrible revelation of the Holocaust, major 

steps were taken to develop the realm of international law and relations in order to avert 

future mass atrocities and protect fundamental human rights.
1
 The United Nations was 

founded, and in its legislation, the Charter of the United Nations, provisions to prohibit the 

use of force between States were ratified. Additionally, a few exceptions to this rule were 

established, providing States (individually, as a collective group, or as part of the international 

community) with legal means to, in specific circumstances, interfere with the domestic affairs 

of another sovereign State. However, as years passed for the Charter and its provisions to 

come into practice in international relations, a highly problematic issue arose concerning 

interventions based on humanitarian grounds.
2
 When NATO in 1999 stopped the ethnic 

cleansing in Kosovo, the military intervention had not been sanctioned by the UN Security 

Council and was therefore illegally undertaken.
3
 Nevertheless, the intervention was 

extensively praised by the international community due to the matter of its justifications and 

legitimacy - even if NATO according to international law did not have the authorization to 

interfere with the conflict, their actions inarguably ended the war.
4
 It became clear that the 

legislation governing the use of force in practice constituted a gap between legality and 

legitimacy that could jeopardize the very notion of humanitarian protection and moral values. 

 

Herein lies a contemporary and most complex problem with humanitarian interventions. As 

the current order would have it, despite the amount of human suffering and abuse of human 

rights within the borders of a sovereign State, any action to hinder or thwart further crimes 

against humanity would be deemed illicit if carried out without the permission from the 

Council. This fact has spawned a heated debate among international actors, experts of 

international law, and humanitarian organisations alike, where some argue that the provisions 

of the Charter do little to prevent humanitarian disasters around the world, thus betraying its 

conceptual purpose. Others argue that in order for the continued existence and importance of 

public international law, the framework for military intervention set by the Charter must be 

adhered.
5
 Many have sought to solve this issue inherent in the undertaking of humanitarian 

interventions, for instance by proposing a paradigm shift by focusing on the responsibility of 

the State and international community as the new agenda for international security, as 

opposed to the increasingly stagnating debate concerning the rights of sovereignty. However, 

the issue remains highly controversial in a world where the conducts of States not only are 

regulated by international law, but by international politics as well. 

                                                 
1
 Evans, Malcolm D, International law, p. 24. 

2
 Whenever the term “humanitarian intervention” is used in the study, it should be understood as an intervention 

based on humanitarian concerns, for instance in situations of gross violations of human rights.  
3
 Henceforth, the Charter of the United Nations will be referred to as “the Charter”, and the Security Council as 

“the Council”. 
4
 IICK, The Kosovo Report, p. 4. 

5
 Hehir, Aidan, Humanitarian Intervention after Kosovo, p. 2 - 4. 
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1.2 - Purpose of the study and questions at issue 

This study will be dedicated to the premise of humanitarian intervention and the inherent 

issue of legality and legitimacy. That includes discussing the ramifications of international 

politics on the use of force, that is, how politics affect the interpretational consistency of 

international law, as well as examining and arguing the intricate prospect of the moral 

conundrum and how morality functions as a justification for interventions and humanitarian 

efforts in the international community. Lastly, the study is also purposed to highlight 

solutions for the question at hand, while critically scrutinizing possible consequences as a 

result of their implementation. 

 

The concept of humanitarian intervention raises many difficult and pertinent questions, each 

one deserving a study of their own. However, for the sake of this study, the questions will, 

naturally, revolve around the above mentioned subject of dispute. Firstly, it is essential to 

determine which articles and provisions of the Charter govern the use of force in international 

law, and how they have been interpreted by the Council in situations of humanitarian tragedy 

and violations of human rights. For instance, have Council practice with regards to these 

provisions been consistent? Relevant questions are also which factors have been critical to 

Council decision-making in determining a threat to international peace and security, and if 

these factors have varied over the years. Regarding legitimacy, it must be concluded what role 

it has in international law, and how States in the international community approach it through 

their practice. To that end, how does international politics and national self-interest affect the 

application of international law? What are the inherent problems of the current framework? 

Also, of what importance (if any) is the topic of morality to international law and international 

relations? Should ethics and morality even be regarded? Moreover, it will be necessary to 

examine which solutions have been proposed to bridge the gap between legality and 

legitimacy, what their value is in terms of practicality, and if they truly could fulfil their 

purpose to solve the issue. What would be the best way to solve the issue of legality and 

legitimacy with regards to humanitarian intervention in international law? 

 

1.3 - Delimitations of the study 

For the purpose of the study, cases to be examined are those which regard situations of deep 

humanitarian concerns, from 1991 and onward. These cases are Somalia (1991-92), Rwanda 

(1994), Kosovo (1998-99), Libya (2011) and Syria (2011-). Naturally, there are other cases 

with similar circumstances, but in order to provide a varied and comprehensive examination, 

as well as establishing the grounds for a rich discussion, the abovementioned cases have been 

specifically selected to achieve these objectives. Also, the study will regard the inherent 

problems of the current framework for humanitarian intervention found in the Charter, more 

specifically the principle of sovereignty, the unclear definition of legitimacy and the 

ramifications of politics to international law, as these are areas that could be considered to be 

the major reasons behind the problem of legalizing an intervention that otherwise is deemed 

to be legitimized or moral grounds. While there might be other inherent problems emitting 

from the provisions of the Charter, the ones mentioned above are with regards to the purpose 

of this study the most essential. Moreover, the solutions proposed in chapter 4 to solve the 
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issue are not meant to be exhaustive in that they cover every possible solution. Rather, these 

solutions have been selected because they each address the inherent problems discussed in 

chapter 3 and serve to deliver an informative overview as to what can be done to solve them. 

Also, instead of presenting a very detailed plan as to how the legality and legitimacy can be 

bridged, the solutions offered in the study will have a more conceptual and theoretical 

approach. That is, it will be discussed what the proposed changes are meant to achieve if 

realized. It is my hope, then, that the reader will recognize which obstacles and areas in 

international law that need to be considered and subsequently be able to form an opinion as to 

which approach would best solve the issue at hand. 

 

1.4 - Method and material 

To provide a satisfactory, thought-provoking, and interesting study into the issue of legality 

and legitimacy in international law, I have analysed the rule of law of the international legal 

system mainly from studying the articles of the Charter, as they constitute treaty law and thus 

serve as the primary legal source to the Council and other relevant international bodies of the 

UN. The articles were compared with the conduct and practice of the Council and 

international community and other sources constituting customary law in order to discuss de 

lege lata with regards to humanitarian intervention, that is, when such military undertakings 

are permissible in international law, as well as when such actions may be warranted from 

moral reasoning but not from legal. In defining the inherent problems of the relevant 

framework as well as presenting and discussing solutions to the issue at hand, I have reviewed 

the articles of the Charter from a literal and purposive perspective, while consulting legal 

doctrine and literature written by international lawyers and academic commentators with 

notable expertise in the relevant legal fields. It has subsequently been possible to argue de 

lege ferenda by proposing feasible solutions to the issue, for instance scrutinizing possible 

approaches to reforming international law in order to close the gap between legality and 

legitimacy and facilitate humanitarian interventions as a result. 

 

1.5 - Outline of the study 

Chapter 2 will concern the provisions governing the use of force in international law, 

establishing on which basis the Council may authorize an intervention and when States may 

use force without prior approval from the Council. It shall also provide an analysis as to 

which factors are considered by the Council in determining a threat to international peace and 

security, and if they, as well as the interpretation of established provisions, have changed over 

the years. Once the framework for humanitarian intervention has been established, chapter 3 

will cover inherent problems of such an approach, that is, why there is a gap between legality 

and legitimacy in international law with regards to interventions based on human protection 

grounds. Proposed solutions to the issue will be regarded in chapter 4. The solutions will be 

analysed in terms of feasibility and how well they would serve the purpose of bridging 

legality and legitimacy. Chapter 5 will then conclude the study by arguing for the importance 

of morality in international law, while also offering personal reflections on humanitarian 

intervention as a whole. 
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Chapter 2 – Analyzing the framework for interventions 

 
In order to fully comprehend the reasons behind the contentious issue of humanitarian 

intervention, the next step would be to provide an overview regarding the provisions 

governing the use of force in international law. It will establish the criteria on which the 

Security Council can authorize States to intervene in other States, and when States can legally 

use military force against other States even without prior approval. Once the framework for 

interventions is settled, the chapter will continue with an analysis of said framework, i.e. 

exploring which factors are essential for the decision-making of the Council, as well as how 

the Council has interpreted the provisions in different cases and if these interpretations could 

be deemed consistent, or if they have varied over the years.  

 

2.1 - The Provisions of the Charter 

Shortly after the Second World War, the UN was founded. It was (and still is) purposed to 

safeguard peace and ensure international security, while functioning as a forum for the 

development of diplomatic relations between the nations of the world.
6
 As a result, the use of 

force by States against other States was prohibited in Article 2(4) of the Charter: 

 

“All States shall refrain in their international relations from the threat or use of 

force against the territorial integrity and political independence of any State, or in 

any other manner inconsistent with the purpose of the United Nations.” 

 

Following this provision, States are to respect the rights and prerogatives of other States. It 

serves as the principle of non-intervention, along with Article 2(7), which could be said to 

function as the equivalent for UN-involvement in other States. It declares: 

 

“Nothing contained in the present Charter shall authorize the United Nations to 

intervene in matters which are essentially within the domestic jurisdiction of any 

State [---]” 

 

Thus, in order to preserve international peace and security, States may not individually or 

collectively infringe upon the domestic affairs of another sovereign State, and with Article 

2(7) the same rule applies for the UN as well. However, there are two exceptions to these 

articles incorporated into Chapter VII of the Charter as well. Firstly, Article 39 gives the 

Council sole power to authorize intervention in other States, phrasing that: 

 

“The Security Council shall determine the existence of any threat to the peace, 

breach of the peace, or act of aggression and shall make recommendations, or 

decide what measures shall be taken in accordance with Article 41 and 42, to 

maintain or restore international peace and security.” 

 

                                                 
6
 UN Charter, Art. 1. 
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Consequently, the only entity legally capable of authorizing an intervention is the Council, 

and it does so by determining if a conflict or situation constitutes a threat to international 

peace and security. Thus, if a situation is not a threat to international peace and security, no 

authorization may be given. It is also worth mentioning that measures do not solely imply the 

use of armed forces. Instead, it also includes economic sanctions, blockades, and other 

measures deemed necessary for restoring peace and order – as found in Article 41 and 42. 

Nevertheless, a State does not need permission from the Council to use force against another 

State if its conduct constitutes as self-defense. Article 51 states: 

 

“Nothing in the present Charter shall impair the inherent right of individual or 

collective self-defense if an armed attack occurs against a Member of the United 

Nations, until the Security Council has taken the measures necessary to maintain 

international peace and security. Measures taken by Members in the exercise of 

this right of self-defense shall be immediately reported to the Security Council 

and shall not in any way affect the authority and responsibility of the Security 

Council under the present Charter to take at any time such action as it deems 

necessary in order to maintain or restore international peace and security.” 

 

While the article does regard the inherent right for States to defend themselves against 

external attacks, it clearly also stipulates and reinforces the authority of the Council in 

international law as the supreme overseer of the use of force between States. Additional 

evidence of this fact can be found in Article 24, concluding that the Council has the primary 

responsibility for the maintenance of peace around the globe.  

 

2.2 - Interpretation of provisions and factors constituting a threat to 

international peace and security in cases relating to humanitarian concerns 

This part of the study shall further examine the framework for interventions by reviewing 

cases where humanitarian arguments were used to justify an intervention. For each case it will 

provide a concise summary of the circumstances ultimately resulting in UN-interference, and 

(due to the purpose of this section) not a detailed historical account. Rather, the focus shall 

remain on the factors leading to debate and consideration in the Council, as well as the 

interpretation of the relevant provisions of the Charter mentioned above and the following 

conduct of the Council. The cases will be presented in chronological order, and keep in mind 

that not all of the following cases resulted in an authorized humanitarian intervention, but 

where the possibilities for such an action were intensely discussed. 

 

2.2.1 – Somalia 

In 1991, due to a successful military coup against President Siad Barre, a civil war broke out 

in Somalia. Anarchy and destruction spread across the region as factions fought for power, 

affecting hundreds of thousands of civilians who were forced to flee their homes in order to 

escape the chaos. Millions were at risk of dying from malnutrition and malnutrition-related 

diseases, causing the UN to start providing humanitarian assistance in an all-increasing scale. 

However, the security situation for UN-personnel in Somalia was abysmal as the political 
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instability caused widespread looting, banditry, and violence, against humanitarian convoys 

and personnel of the relief efforts.
7
 Despite further engagement to humanitarian assistance 

from the UN and the international community, the situation deteriorated to a point where, in 

December 1992, the Council deemed it necessary to intervene militarily in order to restore 

peace and stability in the region. 

 

The humanitarian intervention in Somalia was authorized by the Council through resolution 

794 in December 1992. It determined that “the magnitude of the human tragedy caused by the 

conflict in Somalia, further exacerbated by the obstacles being created to the distribution of 

humanitarian assistance, constitutes a threat to international peace and security”. The Council 

endorsed a military operation proposed by the United States and authorized the Secretary-

General and all Member States cooperating with the operation to “use all necessary means to 

establish as soon as possible a secure environment for humanitarian relief operations in 

Somalia”.
8
 Examining the paragraphs, it is rather obvious which factors were essential in 

determining a threat to international peace and security, which then, in accordance with 

Article 39, legalizes the Council to authorize the use of force. It is important to note, however, 

that the military intervention was not the first involvement by the UN in Somalia; the 

humanitarian crisis on the horn of Africa had been on the agenda for some time, with several 

missions concerning emergency assistance to refugees and civilians suffering from war and 

decadence in the region.
9
 

 

The first resolution to be adopted by the Council regarding the escalating crisis in Somalia 

was resolution 733, in January 1992. Former Secretary-General Boutros Boutros-Ghali had 

presented a report to be considered by the Council, in which he expressed his concern about 

the deteriorating humanitarian conditions in the war-ravaged country, believing them to be a 

threat to international peace and security if allowed to persevere.
10

 Apart from urging the 

hostilities to cease, expressing distress on how quickly the situation was worsening, and 

requesting an increase of humanitarian assistance by the UN, the Council also decided in 

accordance with Chapter VII of the Charter that “all States shall, for the purposes of 

establishing peace and stability in Somalia, immediately implement a general and complete 

embargo on all deliveries of weapons and military equipment to Somalia until the Council 

decides otherwise”. The Council did not authorize an intervention to end the conflict, but still 

urged all parties to “take all the necessary measures to ensure the safety of personnel sent to 

provide humanitarian assistance […]”, which can be interpreted as an authorization to use 

force, though only to facilitate relief efforts and not against the State of Somalia itself. This 

notion is reinforced by the paragraph in which the Council also states that all States should 

not through any conduct “contribute to increasing tension” or “delaying a peaceful and 

negotiated outcome to the conflict in Somalia […]”.
11

 

 

                                                 
7
 UN Peacekeeping missions,  http://www.un.org/en/peacekeeping/missions/past/unosom1backgr2.html – 

Available on 2014-09-16. 
8
 S/RES/794 (1992), para. 10. 

9
 The United Nations and Somalia, 1992-1996, p. 10. 

10
 S/RES/733 (1992), p. 1. 

11
 S/RES/733 (1992), para. 6. 
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In his next report to the Council, the Secretary General observed that the “tragic situation in 

Somalia is extraordinarily complex” and that new, innovative methods to bring peace to the 

region had to be decided upon since conventional methods had failed.
12

 Through resolution 

746, 751, 767 and 775, the Council kept stating its distress, being “deeply disturbed by the 

magnitude of the human suffering caused by the conflict and concerned that the continuation 

of the situation in Somalia constitutes a threat to international peace and security”. The 

situation deteriorated even further, expanding the need for humanitarian aid, and even though 

the Council together with the Secretary-General established technical teams to facilitate the 

relief efforts, as well as a security force to protect personnel and convoys carrying 

humanitarian supplies, the disturbances and impediment of UN operations prevailed. Between 

January of the first resolution and December in 1992, the Council still had not sanctioned the 

use of force to end the civil war. The mission of the security force had been to ensure the 

unimpeded delivery of humanitarian supplies, and to protect personnel and distribution 

centers. Their weapons were only to be used in self-defense.
13

 

 

Through its resolutions, it is apparent that the conduct of the Council had been to seek a 

peaceful solution to the humanitarian crisis, urging combating parties to cease hostilities and 

trying to promote diplomatic relations between them while attempting to operate and maintain 

humanitarian relief efforts. With resolution 794, however, the Council stated that it 

recognized “the unique character of the present situation in Somalia”, was mindful “of its 

deteriorating, complex and extraordinary nature, requiring an immediate and exceptional 

response”, and that the crisis constituted a threat to international peace and security.
14

  

 

Thus, the resolutions demonstrate that it was not until the Council and the UN believed they 

had exhausted all peaceful remedies to end the conflict that an intervention was authorized, 

but also that the situation had to be considered so extraordinary as to require more belligerent 

measures. Furthermore, examining the documents, the civil war was not regarded as a 

contributory factor for the intervention. Rather, it was its ramifications on a humanitarian 

level that were regarded as such. One will find that the triggering factor for the intervention 

ultimately was the obstacles in providing humanitarian assistance for the ailing population, 

and not the human tragedy alone.  Highly noteworthy, however, and certainly important for 

the oncoming discussion later in this chapter, is that the Council did not in any of its 

resolutions regarding Somalia explicitly use or refer to the term human rights. There is much 

mention of being “deeply disturbed by the magnitude of the human suffering” and “gravely 

alarmed by the deterioration of the humanitarian situation in Somalia”, but no regard to 

human rights or abuse of such. Nevertheless, the case of Somalia is hailed as a milestone in 

international law because it widened the scope for the Council to authorize an intervention to 

include military action purely on humanitarian grounds.
15

   

 

 

                                                 
12

 S/23693 (1992), para. 72. 
13

 The United Nations in Somalia, 1992-1996, p.24. 
14

 S/RES/794 (1992), p.1. 
15

 Evans, Malcolm D, International law, p. 507. 
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2.2.2 – Rwanda 

In October 1990, an armed struggle broke out on the Uganda-Rwanda border. The combatants 

consisted of the Armed Forces of the (mainly) Hutu Government of Rwanda and the 

Rwandese Patriotic Front (RPF) led by the Tutsi. Council involvement began in 1993 as a UN 

observer mission was sanctioned to monitor the Uganda-Rwanda border with the objective to 

confirm that no military assistance reached Rwanda.
16

 In April the following year, after four 

years of continuing fighting despite discussions for peace, the Presidents of Rwanda and of 

Burundi were killed when their plane crashed from reasons still undetermined.
17

 The news of 

their demise caused widespread killings of political and ethnic nature all over Rwanda, the 

targets being Tutsis and moderate Hutus. Hundreds of thousands where being brutally 

massacred by the Armed Forces, the presidential guard and the governing party’s youth 

militia - the world was in fact witnessing a full-scale genocide. On July 22, through resolution 

929, the Council determined that “the magnitude of the humanitarian crisis in Rwanda” 

constituted a threat to peace and security in the region, resulting in the authorization of a 

military intervention purposed to provide “security and protection of displaced persons, 

refugees and civilians at risk […]”.
18

  

 

Again, the Council based the intervention on humanitarian grounds. This notion is reinforced 

by how the Council in resolution 929 apart from authorizing the use of force also stressed that 

the intervention was strictly of “humanitarian character”, and that it should “be conducted in 

an impartial and neutral fashion” and not be considered as “an interposition force between the 

parties”.
19

 Most noteworthy for the oncoming discussion, however, is how there is a 

consensus on how the Council and the UN failed to intervene in time. In fact, the 

humanitarian crisis in Rwanda is heavily characterized by how genocide was allowed to 

happen in front of the eyes of the UN and the international community, who did not take any 

measures to stop the mass murders until it was too late. In a letter to the Council in 1999, the 

Secretary-General stated that the genocide was indeed a failure of the United Nations system 

as a whole, and that the lack of resources and political commitment were among the main 

reasons for the inability to prevent and stop the atrocities in Rwanda.
20

  

 

Following the commencement of the genocide, on April 21, 1994, the Council stated in 

resolution 912 that it was “appalled at the ensuing large-scale violence in Rwanda” and 

deeply concerned by “continuing fighting, looting, banditry and the breakdown of law and 

order […]” while stressing the need “for all countries to avoid any action that might 

exacerbate the situation in Rwanda”. The Secretary-General stated in his report to the Council 

on May 13, 1994, that “the world community has witnessed with horror and disbelief the 

slaughter and suffering of innocent civilians in Rwanda” and that “the international 

community cannot ignore the atrocious effects of this conflict on innocent civilians”.
21

 While 

                                                 
16

 S/RES/846 (1993), para. 3. 
17

 UN Peacekeeping missions, http://www.un.org/en/peacekeeping/missions/past/unamirS.htm - Available on 

2014-09-23. 
18

 S/RES/929 (1994), p. 2. 
19

 Ibid, p. 1. 
20

 S/1999/1257 (1999), p. 3. 
21

 S/1994/565 (1994), para. 31. 
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he did not recommend military action, he did urge that the deployment and expansion of 

further humanitarian efforts could not be delayed. On May 17, 1994, through resolution 918, 

the Council continued expressing its deep concern over the conflict, acknowledging that it had 

caused the death of many thousands, as well as a huge amount of displaced citizens, and that 

the “massive exodus of refugees to neighbouring countries, constitutes a humanitarian crisis 

of enormous proportions”.
22

 The Council emphasized that there was an “urgent need for 

coordinated international action” to ease the suffering of the citizens. With resolution 918 the 

Council recognized the mass murders in Rwanda to constitute “a crime punishable under 

international law” since they were aimed at persons belonging to a certain ethnic group along 

with the intention of eradicating that group, and while not explicitly using the term genocide, 

the paragraph still shows that the Council was fully aware of the atrocities taking place in 

Rwanda.
23

 This is further evident through the report by the Secretary-General to the Council 

on May 31, 1994, where he stated that there was little doubt that the widespread and 

systematic mass murders constituted genocide.
24

 Moreover, the humanitarian tragedy had 

quickly escalated and the Council determined that the situation constituted a threat to peace 

and security in the region, but instead of sanctioning the use of force to end the crisis, the 

Council ordered that all States were to “prevent the sale or supply” of military equipment to 

Rwanda from their nationals or from their territories, while following parts of the Secretary-

General’s recommendation on furthering humanitarian assistance through observers and 

assistance groups that had been deployed before the genocide.
25

  

 

However, progress to meet the demands of the Council was slow. The Secretary-General 

remarked in a letter to the Council on June 19, 1994, that “although Governments are 

expected to offer fully trained and equipped units for the United Nations operations, almost all 

offers received from Governments are conditional in one way or another. The difficulties that 

the Secretariat has faced in securing resources for UNAMIR’s (the Council-sanctioned 

assistance mission in Rwanda) expanded mandate show that there is no guarantee that the 

stipulated conditions can be met”.
26

 The Secretary-General was clearly frustrated over the 

lack of progress and inability of the Member States to assist with the humanitarian operations 

and noted that during this time, the crisis had deteriorated and the mass murders had not been 

stopped. Therefore, he recommended the Council to consider a military operation under 

Chapter VII of the Charter, to “assure the security and protection of displaced persons and 

civilians at risk”, referring to the operation in Somalia as a precedent.
27

 The Council 

concurred with the Secretary-General and through resolution 929, almost three months after 

the mass murders on Tutsi and moderate Hutu began, it authorized a humanitarian 

intervention. 

 

Controversy on feeble and ineffective measures from the Council and the UN aside (as this 

will be discussed in a later chapter), the factors behind the decision to intervene in Rwanda 
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seem to consist of the situation in Rwanda being deemed a “unique case” and that the 

capability of already established humanitarian assistance missions on the location were 

insufficient in battling the deteriorating human calamity while also being unable to achieve 

their objectives. At the same time, all other remedies appeared to be exhausted, meaning that 

the use of force was regarded as an option of last resort. Also, once again, the conflict itself 

was not a factor for consideration as the purpose of the intervention was not to end it but 

rather to provide further and unimpeded humanitarian relief efforts. Similarly, it appears that 

violations of human rights were not regarded as a factor as neither the term nor the concept of 

human rights was referred to in any of the relevant resolutions. Neither did the level of 

urgency for an immediate response seem to affect the decision-making of the Council, even 

though both the Secretary-General and the Council had emphasized its importance during the 

humanitarian crisis.  

 

2.2.3 – Kosovo 

On February 28, 1998, Serb security forces initiated a retribution campaign against Kosovo 

Albanian civilians, accusing them of supporting the separatist group Kosovo Liberation Army 

(KLA) that for several years had committed various acts of terrorism against the former 

Federal Republic of Yugoslavia (FRY). The internal war in Kosovo escalated rapidly, and 

during the following months thousands of ethnic Albanians in Kosovo were persecuted and 

killed by Serb forces, with hundreds of thousands forced to flee from their homes in the wake 

of the brutal attacks. Despite demands from the Council and international community for 

hostilities to cease in Kosovo, gross violations of human rights and extensive human suffering 

continued as the Yugoslav government and the Serbian forces justified their actions by 

claiming them to be “anti-terrorist” in nature.
28

 Reports from human rights organizations 

detailed information about arbitrary execution of civilians, destruction of property, torture of 

detainees, physical assaults on journalists and humanitarian aid workers and many other 

violations of humanitarian law.
29

 On March 24, 1999, after months of failed diplomatic 

efforts, NATO began bombing in and around Kosovo, ending the war on June 11, 1999, after 

Serbian forces had retreated. However, the unilateral armed interference by NATO had not 

been authorized by the Council and in its wake it caused a massive debate concerning the 

legality and legitimacy of humanitarian interventions as well as the framework and order of 

international law as a whole.
30

 

 

The case of Kosovo is thus characterized by how the Council did not sanction a humanitarian 

intervention even though there were obvious and frequent occurrences of violations of 

humanitarian law and fundamental human rights in Kosovo - with systematic killings 

definable as ethnic cleansing.
31

 Consequently, in this context it would perhaps seem 

counterfactual to examine a case for factors where the Council did not approve the use of 

force. However, as a comparison between the cases in this chapter, Kosovo will serve as an 
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example where a humanitarian intervention was legitimized due to the appalling humanitarian 

situation in the region, and yet, permission for military action was not granted. Further 

exploration into the conduct of the Council regarding Kosovo would then, with regards to the 

topical value, prove most beneficial for the analysis. 

 

The conflict in Kosovo was first brought to the attention of the Council immediately after the 

killings on February 28, 1998, and it adopted its first resolution (1160) on the matter on 

March 31 the same year. In it, the Council condemned the violence and use of excessive force 

in Kosovo, referring to both the Serb forces and KLA; atrocities were taking place on both 

sides. While stating that all Member States were to respect the sovereignty and territorial 

integrity of FRY, the Council also decided, acting under Chapter VII of the Charter, that “all 

States shall, for the purposes of fostering peace and stability in Kosovo, prevent the sale or 

supply to the Federal Republic of Yugoslavia, including Kosovo […]”, thus imposing an arms 

embargo on the region. In another interesting paragraph the Council underlined that “the way 

to defeat violence and terrorism in Kosovo is for the authorities in Belgrade to offer the 

Kosovar Albanian community a genuine political process”.
32

 This could be conceived as a 

reinforcement of the principle of non-intervention and that the Council was most unwilling to 

infringe on the rights of a State deriving from sovereignty. Instead, as is evident through its 

conduct, the Council sought to exhaust all options for a diplomatic settlement, urging FRY to 

work effectively towards peace discussions. 

 

In his report to the Council on September 4, 1998, the Secretary-General Kofi Annan was 

alarmed by the lack of progress towards political negotiations and agreements and the 

continued killings of civilians and violations of human rights. He was promptly against a 

military intervention but stressed the need for increasing and more effective relief efforts in 

Kosovo, stating his concern with the unsafe conditions for humanitarian workers.
33

 The report 

was noted in resolution 1199 on September 23, 1998, where the Council was “alarmed at the 

impending humanitarian catastrophe as described in the report […]” while also emphasizing 

the necessity to avert it and to the ensure the respect of human rights.
34

 Even though it might 

have been quite clear from the previous resolution when the Council acted under Chapter VII 

of the Charter, it was not until now that it was stated that the deteriorating situation in Kosovo 

constituted a threat to international peace and security. The Council now demanded the parties 

of the conflict to maintain a ceasefire in order to “enhance the prospects for a meaningful 

dialogue” to end the war and improve the humanitarian situation.
35

 In an earlier joint 

statement by the President of FRY and the President of the Russian Federation, the President 

of FRY had promised to ensure that all refugees could return home, that no repressive actions 

were to be carried out against the peaceful population and to facilitate humanitarian efforts in 

Kosovo and the Council sought full implementation of these promises.
36
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Despite such promises, however, and despite official statements from the Serbian Prime 

Minister that “anti-insurgency operations in Kosovo had been completed”, fighting intensified 

throughout the region.
37

 As noted in his report of October 3, 1998, the Secretary-General 

stated that “the desperate situation of the civilian population remains the most disturbing 

aspect of the hostilities in Kosovo”, that he was worried about noncombatants being the 

foremost target in the conflict, and that thousands more would die during the winter should 

the present situation persist.
38

 On October 24, 1998, the Council reaffirmed in resolution 1203 

that “under the Charter of the United Nations, primary responsibility for the maintenance of 

international peace and security is conferred on the Security Council” and continued its 

condemnation of the violence in Kosovo, re-emphasizing the need to “prevent this from 

happening”.
39

 No additional resolution was adopted until after NATO had initiated its 

bombing campaign on FRY on March 24, 1999, in order to restore peace to the region. FRY 

withdrew its forces from Kosovo and NATO suspended their air bombardment on June 10, 

ending the war. The same day the Council adopted resolution 1244 where it authorized the 

deployment of an international security presence, under the command of NATO, purposed to 

prevent further hostilities and establish a safe environment in order to facilitate humanitarian 

and administrative efforts in Kosovo. The UN acquired control over the administration in 

Kosovo, including all legislative and executive powers, and while the intervention conducted 

by NATO was never condemned by the Council, it did regret that there had not been “full 

compliance with the requirements” of previous resolutions.
40

  

 

2.2.4 – Libya 

The civil war in Libya has its origins in the massive civilian and political unrest known as the 

Arab Spring which rippled a revolutionary wave across several Arab nations causing protests, 

riots and internal turmoil beginning at the end of year 2010.
41

 In Libya anti-governmental 

protests commenced in the city of Benghazi on February 15, 2011, from where it spread to the 

remaining parts of the country. The repercussions for civilians were harsh and brutal, resulting 

in many casualties as the Libyan leader Colonel Muammar Gaddafi ordered security forces to 

disperse the crowds using live ammunition, while urging his supporters to take to the streets 

and attack those who opposed his rule.
42

 In just a few weeks, Libya had descended from 

demonstrations calling for democracy into an armed conflict causing wide-spread suffering, 

destruction, and gross violations of fundamental human rights. The response from the 

international community was instant, with many statements being issued condemning the 

situation and calls for immediate actions to provide a mediated solution to the conflict.
43

 The 

Libyan Government ignored international demands to cease the hostilities, prompting the 

Council to deem the situation a threat to international peace and security and to authorize a 

humanitarian intervention to protect the civilians and end the crisis. 
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In the case of Libya the Council reacted quickly, authorizing the use of force merely a month 

after the violence began. Indeed, Secretary-General Ban Ki-moon, speaking before the 

Council on February 25, 2011, had described the atrocities happening in Libya, stating that he 

strongly believed “that the first obligation of the international community is to do everything 

possible to ensure the immediate protection of civilians at demonstrable risk” and that 

measures to achieve these goals had to be undertaken simultaneously while seeking additional 

evidence of crimes and violations of human rights.
44

 Adopting resolution 1970 on February 

26, 2011, the Council condemned the use of force against civilians and also deplored the 

“gross and systematic violations of human rights”.
45

 The resolution also recalled the “Libyan 

authorities’ responsibility to protect its population” while reaffirming its “strong commitment 

to the sovereignty, independence, territorial integrity and national unity” of Libya.
46

 Acting 

under Chapter VII of the Charter, the Council demanded an immediate end to the violence 

and urged the Libyan authorities to “act with the utmost restraint, respect human rights […] 

and allow immediate access for international human rights monitors”, among other things. An 

arms embargo was decided upon, where the Council in much greater detail from previous 

cases described the implications of the embargo as well as the rules and obligations of the 

Member States, and a travel ban was issued along with decisions on asset freezing.
47

 

 

Despite the resolution, the conflict continued to deteriorate with further unabated killings of 

civilians. The Council acknowledged the failure of the Libyan Government to comply with 

the terms and provisions of the previous resolution and adopted resolution 1973 on March 17, 

2011. Reminiscent of the previous resolution the Council reiterated the responsibility of the 

Libyan authorities to protect the Libyan population and condemned “the gross and systematic 

violation of human rights”.
48

 The main points of the resolution were: determining that the 

situation in Libya continued to constitute a threat to international peace and security, and 

deciding to authorize all Member States to take all necessary measures “to protect civilians 

and civilian populated areas under threat of attack” in Libya (once they had notified the 

Secretary-General). The Council made it clear from the same paragraph that the intervention 

excluded a “foreign occupation force of any form on any part of Libyan territory”.
49

 In order 

to help protecting the citizens the Council also decided to establish a ban on all flights in the 

airspace of Libya apart from flights whose “sole purpose is humanitarian”, while also 

authorizing Member States to take necessary measures to enforce compliance with the ban.
50

 

 

The case of Libya differentiates from the aforementioned cases on many counts, especially 

concerning the conduct of the Council. This notion certainly becomes clear when examining 

the resolutions regarding factors critical to the authorization of the humanitarian intervention. 

Firstly, the egregious violations of human rights being committed in Libya were a key factor 
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in the decision-making of the Council. These rights were referred to on several occasions, 

being regarded as fundamental and essential to the stability and peace in the region, thus 

forcing the Council to act in order to uphold them. Secondly, the citizens suffering from said 

violations had to be protected from the Libyan Government attacks. Thirdly, one of the main 

reasons the Council decided to authorize the use of force in Libya was the concept of 

responsibility which was frequently being reaffirmed throughout the resolutions. It was held 

as evident that when the Libyan Government failed in its responsibility to protect its citizens 

from killings and other gross human rights abuse, it was in turn the responsibility of the 

international community and the Council to act in order to protect. Moreover, while it is not 

directly specified, the conflict itself could be regarded as another factor for intervention as it 

was the main contributor to the other factors; the conflict had to end for the intervention to be 

successful. This stands in contrast to earlier cases where humanitarian crises were a result of a 

conflict but where sanctioned interventions were not aimed or purposed at ending said 

conflict. (There are many more counts worthy of further inquiry regarding the differences 

between Libya and the other cases, but they will be subject of a more elaborate discussion 

later in this chapter).  

 

2.2.5 – Syria 

The conflict in Syria, at the time of writing, has not yet been resolved and no intervention has 

been undertaken nor authorized by the Council. However, in the light of the roots of the civil 

war in Syria being almost identical to those in Libya, an examination of the situation in Syria 

will prove useful for the purpose of a constructive discussion.  

 

As a result of the Arab Spring, unrest spread among the citizens of Syria, causing large 

protests and demonstrations against President Bashad al-Assad and his regime beginning in 

early 2011. Assad deployed his security forces to settle the situation, and several peaceful 

protesters were killed as the security forces opened fire.
51

 The relentless and brutal attacks on 

the dissenters only caused the masses of protesters to grow and violence from both sides to 

intensify, and in January 2012 the situation had escalated into a deadly and complicated civil 

war, with several parties in the fractured opposition having their own agendas.
52

 Reports on 

gross abuses of human rights are rife, with murder, torture, and abductions being committed 

on both sides of the conflict, and there is no question about the incredible scale of the 

humanitarian crisis occurring in Syria. As of yet (October 2014), according to the UN High 

Commission on Human Rights approximately 190,000 have died as a result of the war, and 

according to the UN Refugee Agency over three million people have been displaced and 

sought refuge in other countries.
53

 The conflict has also involved the use of chemical weapons 
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when on August 21, 2013, several hundreds of citizens were killed by the nerve agent sarin.
54

 

It is still disputed whether the Syrian government or the rebel forces are responsible for the 

attacks.  

 

So far the response from the UN and the Council has been feeble, in lack of better words, 

especially when compared with the immediate reaction to the conflict in Libya. While many 

countries condemn the violence and abuse of human rights in Syria, the Council has been 

unable to agree upon measures to prevent further bloodshed and end the war. For instance, 

several draft resolutions have failed to be adopted due to negative votes by members of the 

Council. An initial draft resolution was introduced by France, Germany, Portugal and the UK 

on May 25, 2011, in which, for example, it recalled the responsibility of the Syrian 

government to protect its citizens. Russia, China, India, Brazil and South Africa did not 

concur, however, claiming the situation in Syria to be exclusively an internal affair in which 

the international community should not interfere. After months of negotiations on shaping a 

resolution on which all members of the Council could agree, its adoption failed when Russia 

and China still exercised their veto right. After the vote they explained that they found the 

threat of sanctions to be counterproductive and that respect for the sovereignty and territorial 

integrity of Syria was paramount.
55

 These arguments have echoed through every debate 

hereinafter, the last one being the failed resolution on May 22, 2014 in which it was proposed 

to determine that the situation in Syria constituted a threat to international peace and security 

and that an investigation regarding matters of crimes against humanity and gross violations of 

human rights should be referred to the International Criminal Court (ICC).
56

 Yet again it was 

vetoed by Russia and China. 

 

Despite Russian and Chinese reluctance to adopt resolutions on Syria, there were a few 

positive votes from them making adoptions possible. None of the adopted resolutions, 

however, authorizes measures under Chapter VII of the Charter. Resolution 2042 was the first 

resolution on the issue, adopted on April 14, 2012, in which the Council condemned the 

widespread violations of human rights by the Syrian government and armed groups, while 

also deciding upon establishing an advance team of unarmed military observers to monitor a 

ceasefire that was in effect at the time.
57

 Resolution 2043 established a supervision mission 

(UNSMIS) to monitor the cessation of armed violence, with resolution 2059 extending its 

mandate for 30 days.
58

 After the use of chemical weapons on August 21, 2013, the Council 

adopted resolution 2118 in which it reaffirmed that the “proliferation of chemical weapons, as 

well as their means of delivery, constitutes a threat to international peace and security” and 
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welcomed the plan to swiftly eliminate Syria’s chemical weapons program.
59

 Nevertheless, it 

was made clear from Russia that the resolution did not fall under Chapter VII of the Charter 

and that its arsenal of measures was not to be imposed.
60

 However, should the Syrian 

authorities decide to neglect the resolution and its provisions, the Council would consider 

coercive measures under Chapter VII.
61

 Resolution 2139 and 2165 (adopted on February 22 

and July 14, 2014, respectively), focused mainly on the deteriorating humanitarian situation in 

Syria where the Council expressed “grave alarm at the significant and rapid deterioration of 

the humanitarian situation […]” , emphasized “the need to respect the United Nations guiding 

principles of humanitarian emergency assistance and stressing the importance of such 

assistance being delivered on the basis of need, devoid of any political prejudices and aims 

[…]”, and demanded that all parties permit the delivery of humanitarian assistance, stopped 

depriving civilians of food and medicine, and enabled safe and unimpeded evacuation of all 

civilians who wish to leave.
62

 The responsibility of the Syrian government to protect its 

citizens was also reaffirmed, and if the resolution was not heeded the Council expressed its 

“intent to take further steps”. Resolution 2165 was adopted on July 14, 2014, when the Syrian 

government persisted in non-compliance with Council provisions and demands, as relief 

operations were still being hampered and obstructed throughout the region. The Council 

therefore decided that UN humanitarian agencies and their partners are authorized to “use 

routes across conflict lines […], in order to ensure that humanitarian assistance […] reaches 

people in need”.
63

 It also repeated its statement from the previous resolution declaring that 

non-compliance would prompt further measures. Furthermore, the humanitarian crisis was 

only getting worse, and the Council determined that it constituted a threat to peace and 

security in the region.
64

 Yet, no measures under Chapter VII of the Charter were sanctioned, 

and at the time of writing, fighting with deadly outcomes and numerous gross violations of 

human rights are still occurring in Syria as a result of a conflict that has raged the region for 

four years. 

 

2.3 – Concluding analysis 

The aforementioned cases of Somalia, Rwanda, Kosovo, Libya, and Syria cases serve as 

perfect examples for provisional interpretation and Council conduct with regards to 

humanitarian crises, being both different and similar on many levels. In this section, the 

findings and observations from the cases shall be determined, concluding whether or not the 

purpose of humanitarian interventions has changed, and if the practice of the Council can be 

deemed consistent. 

 

Beginning with essential factors to determine a threat to international peace and security, the 

resolutions make it quite evident which factors are to be regarded as such – that is, when such 

a threat is determined. The case of Somalia concerned a human tragedy that was deteriorating 
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rapidly and dangerously due to combatting factions and impeded relief efforts to battle 

malnutrition. Massive waves of refugees also destabilized the region. The intervention in 

Rwanda was impelled by UN relief operations being unable to complete their humanitarian 

objectives and the need to secure and protect displaced persons, refugees, and civilians at risk. 

The situation in Kosovo was also deemed a threat to peace in the region, though no 

intervention was authorized. Factors in determining this threat included abuse of human 

rights, waves of refugees, and brutality and violence directed at civilians. In the case of Libya, 

relevant factors were the gross violations of human rights, the protection of civilians under 

threat of attack, and the failed responsibility of the Libyan government to protect its own 

citizens. The mass atrocities taking place in Syria have only recently been deemed to 

constitute a threat to peace and security in the region, though no measures under Chapter VII 

of the Charter have been implemented. 

 

Observing the factors through the practice of the Council, these have - objectively speaking - 

transformed since the first humanitarian intervention in Somalia. While the humanitarian and 

political concerns of Somalia resemble those of Libya, the terminology is different. For 

instance, human rights were never referred to in Somalia and Rwanda. Indeed, it was not until 

Kosovo the term human rights was used for the first time (at least in this context). Since then, 

human rights issues have been one of the main points of concern and discussion for the 

international community, being both frequently referred to, and utilized to regulate State 

practice. Certainly, the notion of human rights is well-established today in international law 

with regards to military intervention, as becomes evident from the discussions and debates 

regarding Libya and Syria. 

 

The Council has also through the case of Libya introduced a new doctrine to the practice of 

international law. For the first time, the Council mentioned responsibility as a justification to 

militarily intervene in another sovereign State. For instance, in resolution 1973 the Council 

stated that it reiterated “the responsibility of the Libyan authorities to protect the Libyan 

population” and reaffirmed that “parties to armed conflicts bear the primary responsibility to 

take all feasible steps to ensure the protection of civilians”.
65

 While the Council has in earlier 

cases demanded that contending parties (i.e. State authorities and/or armed groups) should 

impose realistic, achievable measures to improve the humanitarian situation within the State, 

it had not spoken about responsibility before Libya. The idea of responsibility heralds from a 

long-standing research into the legality and legitimacy of humanitarian interventions 

commonly referred to as the concept of Responsibility to Protect (R2P). However, as the 

concept concerns the area of solutions to the issue at hand, it will receive further attention in 

Chapter 4.  

 

In the cases of Somalia and Rwanda, it would seem as if the Council authorized the use of 

force as a measure of last resort. Indeed, through several resolutions it has been stressed that 

the Council has sought a peaceful solution to the conflicts, trying to facilitate meaningful 

dialogue and negotiations between armed forces in order to end conflicts and ensure the safety 
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of civilians. Measures utilized to achieve these objectives have ranged (regardless of 

effectiveness) from arms embargos, to the establishment of observer and monitoring missions 

to oversee ceasefire-agreements and similar arrangements. What is noticeable, however, is 

that while such measures were implemented in Somalia, Rwanda, and Kosovo, the case of 

Libya saw some changes to the conduct of the Council. For instance, Libya did not enjoy 

months of peace mediation and attempts on diplomacy by the international community. 

Instead, the civil war was relatively quickly resolved through a multilateral military 

intervention that was undertaken shortly after several other measures under Chapter VII of the 

Charter had been applied. To offer an example – in Libya it took less than three weeks 

between the imposed arms embargo and humanitarian intervention, while the time span 

between corresponding measures in Somalia was approximately ten months. This implies that 

the use of force does not necessarily have to be considered an option to execute once all other 

remedies have been exhausted. As a precedent, then, the use of force since Somalia has 

developed from a coercive action only restrictively utilized, to a feasible option to be applied 

whenever necessary to immediately protect citizens when their State fails to do so, 

notwithstanding other measures under Chapter VII of the Charter. Nevertheless, it is 

important to note that while the case of Libya in some instances is considered a precedent for 

future humanitarian intervention, this prospect lacks consensus among the members of the 

Council.
66

 This is no doubt evident from Council conduct on the situation in Syria, which now 

serves as a painful reminder as to the ramifications of politics in international law. Truly, a 

strong precedent can only be defined thus should post-conduct and practices prove to be in 

accordance with the newly established norms and principles while at the same time enjoys it 

opinio juris. Therefore, perhaps it would be more accurate to suggest that it is contentious 

today whether or not the use of force is to be considered a measure of last resort. 

 

Continuing with the cases where an intervention was authorized, both Somalia and Rwanda 

were considered by the Council to be unique cases that required a special response, prompting 

the authorization of the use of force. Recognizing them as unique could definitely be 

conceived as means by the Council trying to prevent the creation of a precedent. Therefore, 

other situations concerning similar circumstances did not have to coerce any multilateral 

military action sanctioned by the Council because the character of said situations had to be 

deemed unique. Observing the criteria for the humanitarian intervention in Libya, however, it 

becomes apparent that there was no regard to the uniqueness of the situation. This encourages 

the notion that humanitarian crises no longer have to be conceived as unique and 

extraordinary in order to compel authorization from the Council. It also indicates that the 

Council is more willing to create a precedent on the matter, meaning that humanitarian 

interventions, as a concept, has become more recognized in international law in order to 

facilitate similar endeavors in the future. Thus, whether or not a case is considered unique 

holds no legal significance at the present time. 

 

However, while protecting civilians and upholding human rights have set a new standard for 

international community conduct and practice, the consistency of Council decision-making 
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can surely be questioned. What is noticeable from examining the resolutions is that, in each 

case presented above, there are violations of either humanitarian law or human rights, or both 

- not to mention violence against civilians, unsafe working environment for UN personnel, 

and impeded humanitarian relief efforts. From a distinct legal perspective, each case, with 

regards to established practice and precedent, would constitute a threat to the peace of the 

region, enabling the Council to enact military operations against the State at issue. Even so, 

the determination of Council action and measure-enforcing has unquestionably varied 

between each case. For instance, the situation in Libya was considered a threat to the peace in 

the region, prompting rapid international response to end the conflict, but the civil war in 

Syria has not yet been resolved through a multilateral military intervention, despite practically 

identical factors to Libya. Furthermore, from another legal standpoint, the Council has 

appeared somewhat erratic when acting under Chapter VII of the Charter. Apparently, a 

situation does not have to be considered a threat to peace in the region in order to legalize the 

authorization of measures under Chapter VII, despite having provisions stating that there has 

to be a threat for such sanctions to be permissible. Such was the case in Kosovo, where the 

Council had not explicitly stated that the situation constituted a threat to the peace in the 

region, but still implemented measures under Chapter VII.
67

 Speaking before the vote on draft 

resolution 1160, the representative of Russia stressed that the events in Kosovo did not 

constitute a threat to regional, “much less international peace and security”, regardless of its 

regional impact and complexity.
68

 His American counterpart, however, stated that the US 

fully recognized that the deterioration of the situation in Kosovo indeed constituted a threat to 

international peace and security.
69

 These arguments have reverberated through the discussions 

on Syria as well. This entails a certain tendency to be rather flexible when interpreting the 

provisions of the Charter, a flexibility that might exacerbate accusations on the lack of 

consistency in Council conduct.  

 

Thus, as a conclusion, it is obvious that the interpretation of the provisions of the Charter has 

changed from the years of the conflict in Somalia to Syria. Council conduct is not arbitrary, 

but rather non-consistent; two identical cases of a deteriorating humanitarian situation are not 

necessarily solved by identical measures. The cases in this chapter demonstrate a severe 

absence of legal means to resolve humanitarian crises, no matter the magnitude of moral 

justification. Hence, there exists a gap between legality and legitimacy in international law 

that does not only hurt the credibility of the framework and functions of the UN, but also 

causes the deaths of many innocent people; losses that could have been averted. 
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Chapter 3 – Problematizing the current order 

 
There are, then, many issues that become evident from analysing the framework for 

interventions in international law. As can be understood from the previous chapter, the 

inconsistency in Council conduct and practice is a result of a persistent gap between 

legitimacy and legality which hampers the possibilities for the international community to 

legally intervene in other States, despite legitimate justifications with regards to abysmal 

humanitarian conditions and violations of human rights. However, to be able to address these 

issues with feasible solutions, it must first be clarified why there is a gap in the first place. 

Thus, the study will hereby continue with scrutinizing the arguments used against the concept 

of humanitarian interventions, that is, for instance, why States veto resolutions purposed to 

authorize military action. Moreover, the study shall detail the implications of politics and 

national self-interest to Council decision-making, while also reviewing the notion of 

legitimacy, attempting to divulge its meaning and effects in international law.  

 

3.1 – Sovereignty and the principle of non-intervention 

Arguing against an external military intervention based on violations of human rights and 

humanitarian law has mostly entailed a reference to sovereignty. For instance, in the cases of 

Kosovo, Libya, and Syria, several member States of the Council made statements prior to 

voting on resolutions where they sought to end the conflict through peaceful means, stressing 

the importance on basing the conduct on the principle of respect for sovereignty and territorial 

integrity.
70

 Indeed, the Council has also on many occasions referred to the same principle in 

its resolutions, for instance stating that it reaffirmed “its strong commitment to the 

sovereignty, independence, territorial integrity and national unity” of Libya and Syria.
71

 How 

come? Why is sovereignty so often used as an argument against interventions? 

 

The principle of sovereignty is considered a cornerstone in international law, being embedded 

within the Charter.
72

 Article 2(1) states that the UN is “based on the principle of the sovereign 

equality of all its Members”, meaning that each State enjoys the same amount and value of 

rights deriving from sovereignty, such as political independence, territorial integrity, and self-

determination.
73

 The prohibition of the use of force, or principle of non-intervention, sparked 

from the idea that these rights could only be realised if States could develop independently, 

being able to choose their own way of life and government, without the threat of external 

interference.
74

 Weaker States would have a defense against stronger ones, making it possible 

for small States to emerge in international relations since all States are equal, irrespective of 

size and wealth. For many academics, unyielding compliance with sovereignty and the 

principle of non-intervention is necessary for the preservation of the international order.
75
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Although the concept of sovereignty is contested as to what it entails for both human rights 

and State jurisdiction, it is regarded as one of the foremost arguments against humanitarian 

interventions. Allowing for humanitarian interventions, elaborately or arbitrarily undertaken, 

would, according to critics and sceptics, undermine sovereignty, which as a result causes 

instability, both nationally and in international relations, while also enabling stronger States to 

prey on the weak, permitting greater powers to interfere without true, legally permissible 

justifications.
76

 In particular post-colonial States oppose the principles of humanitarian 

intervention because they believe it would threaten their independence – and in cases where a 

State’s ruling government is internationally recognized as oppressive, the thought of allowing 

for other States to intervene and abolish its powers is highly unwelcome.
77

 Thus, one of the 

reasons behind the conduct of the Council, not “acting quickly enough”, or at all, is that some 

member States hold sovereignty as an inviolable chief principle in international law, and that 

measures should be taken accordingly. Interventions, they believe, should only be considered 

an action of last resort, and should only be most restrictively utilized. 

 

3.2 – Legitimacy 

The role of morality in national and international law is heavily disputed, especially with 

regards to external military interference in independent States. There is a disagreement as to 

whether or not the conduct of a State or the international community should be guided by the 

notion of moral responsibility and justice. The question of legitimacy originates from these 

propositions.  

 

Generally, there are two views connected with legitimacy. The realist approach advocates 

positivism, believing that a practical and tangible procedure is preferable when dictating 

human and State behaviour. The conduct of States should rely on treaties, conventions, and 

other documents of authority, since these are established rules agreed upon. To them, morality 

does not constitute any true legal value, as it cannot be empirically defined.
 78

 Ideologies, 

values, and beliefs are all a measure of moral consciousness, a feature of human emotion, 

which only serve to undermine order and stability in international relations, whereas 

sovereignty, the self-interest of nations and the principle of non-intervention are essential in 

preserving effective international relations and society.
79

 

 

The second view is the normative thesis. Promoters of this view reject the realist approach 

and strive to integrate morality in international politics, thus redefining the behaviour of 

States and the framework for international law.  Their core belief is that sovereignty must be 

made subordinate human rights as these are inviolable and universal.
80

 Where realists regard 

the interests and security of a sovereign State as a primary concern, advocates of the 

normative thesis believe the security of the individual, as a human being, and her rights, ought 

to be prioritized in international law. Thus, it is argued that State practice and conduct should 
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be based on moral reasoning since morality and human rights are truly universal, as opposed 

to the laws fashioned by the self-interest of States.
81

 

 

When the Independent International Commission on Kosovo (IICK) published its findings 

from the unilateral NATO-intervention in Kosovo in 1999, it stated that the use of force was 

indeed illegal, breaching international law.
82

 However, from a moral perspective, what NATO 

tried to achieve with their military campaign made it a just cause, rendering the response 

legitimate. It was formulated that a “right of humanitarian intervention is not consistent with 

the UN Charter if conceived as a legal text, but that is may, depending on context, 

nevertheless, reflect the spirit of the Charter as it relates to the overall protection of people 

against gross abuse”.
83

 Moreover, the IICK also concluded that “the Charter as originally 

written is not satisfactory for a world order that is increasingly called upon to respond to 

humanitarian challenges”, referring to the gap between legality and legitimacy.
84

 In a Council 

debate following the unilateral intervention, the US representative defended NATO’s actions, 

stating that the use of force was necessary to avert the humanitarian catastrophe and to “deter 

further aggression and repression in Kosovo”. The UK equivalent argued the intervention was 

undertaken in order to save lives.
85

 To the advocates of the normative thesis, the case of 

Kosovo impeccably demonstrated the flaws of the realist approach. It was claimed that, by 

adhering to positive law, and neglecting the primacy of morality and fundamental human 

values, innocent civilians were being slaughtered while the world was standing idly by.
86

 

 

While proponents of the importance of humanitarianism to international law strongly rely on 

legitimacy to avert humanitarian crises within the borders of a sovereign State, it has 

inevitably led to some counterarguments that require attention, where flaws on the normative 

thesis are presented as to why the use of force ought not to be authorized based on moral and 

ethical imperatives. 

 

For instance, some claim that a humanitarian intervention does not necessarily achieve its 

main purpose, which is to say improving the humanitarian situation and saving lives within 

the territory of a State in strife. In fact, such extraordinary endeavours, being most 

unpredictable in their outcome, may result in far more negative consequences. An increase in 

hostilities might be provoked as opponents of the intervening forces fear repercussions, and 

new enemies can be created. Similarly, intervening forces might be obligated to prolong their 

presence, serving as protectors while the region rebuilds, thus risking lives and exhausting 

financial and material resources.
87

 A common altercation in relation to the case of Kosovo is 

the view that the NATO-bombings made it worse for the ailing population, as Serb forces 

tried to eliminate as many Kosovar Albanians as possible before being forced to retreat.
88
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From a rather utilitarian perspective, then, an intervention cannot be morally justifiable should 

the situation deteriorate as a result. Indeed, some view the NATO’s intervention in Kosovo as 

a terrible mistake; that, in hindsight, it could have been executed better, despite being a noble 

venture.
89

  

 

This also connects with the views of the pluralist who puts further emphasis on the matter of 

international stability. Rather than promoting sovereignty, the pluralist objects to the notion of 

humanitarian intervention on the basis that there are various perceptions among the 

international actors as to what signifies injustice, oppression, and violations against human 

rights within the territorial boundaries of a sovereign State, and to which degree it would 

justify an intervention. For the sake of stability, it would be far safer to adhere to already 

established and developed principles governing international order, than to abandon them in 

favour of a doctrine which has yet to be fully agreed upon.
90

 For instance, while one State 

might consider the force used by a government against its population in another State to be 

excessive, violating human rights, another observing State might conclude that such actions 

merely are a result of self-preservation, or, alternatively, finds that no human rights have been 

violated, if such rights even exist at all. If a State individually, or as a collective group, then 

decides to intervene in the internal affairs of another State on grounds they consider to be 

morally justified, it might jeopardize the international order, and, eventually, even threaten 

international peace.  

 

Consequently, the question of legitimacy consists of what truly defines morality. That is, how 

can it be determined on an objective basis which action would be morally warranted? As it is, 

the perception of right and wrong varies greatly in the international community, which is 

evident from the case analysis of the previous chapter. It is argued by critics that the 

normative thesis and the notion of humanitarian intervention derives from Western 

idealization and ideas, that the Western States, in the wake of Kosovo, disregard international 

law in order to implement their own values in another sovereign State, defending their 

conduct by arguing for what they conceive as a sense of moral duty, that they are battling evil 

with the forces of good.
91

 Indeed, it appears that States of democratic design and function 

have been the most vocal advocates of interventions based on humanitarian grounds. 

However, according to many international lawyers, such notion is only a natural consequence 

when considering the overall spirit and conceptual purpose of the UN – values and ethical 

principles characterizing democratic States are similar to the ones embedded into the Charter. 

It has been suggested, then, that democracies are the most legitimate actors in humanitarian 

situations since human rights are held with such high regard, portraying democracy as a 

crucial prerequisite for the realization of a just and righteous State.
92
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There is, naturally, many who disapprove of this argument. Not only do some strongly oppose 

the idea that States with a democratic foundation and system somehow attain a unique license 

to use force in sovereign States when they see fit, but many post-colonized States also find it 

bothersome that former colonial powers suddenly preach about the importance of human 

rights when no such regard was taken historically, referring of course to European 

Colonialism.
93

 Credulous to what they consider to be double standards, some critics point out 

the fact that even in democratic States there are violations of human rights, for example 

mentioning the US-prison of Guantanamo Bay.
94

 That said, as this chapter only concerns 

arguments against humanitarian intervention and the inherent problem of the current 

framework, the study will delve further into the nature of morality in international law in 

chapter 5. 

 

3.3 – The political game 

Thus, from what the study has shown, however great the consensus in the international 

community as to the magnitude of legitimate reasons for external interference in another 

sovereign State, such collective undertaking would still be deemed illegal without the 

authorization of the Council. Logically, then, the following question is: what serves as a 

hindrance for the legality of such measures? The answer is undoubtedly politics. 

 

As stated in the Kosovo report, the main problems “relating to the protection of human rights 

and the prevention of humanitarian catastrophes are political rather than legal”.
95

 Truly, what 

is required for a humanitarian intervention to achieve a level of legality is strong and mutual 

political will, a consensus among the members of the Council recognizing the need for an 

immediate and effective response in situations of great human suffering. If States (and the 

permanent members in particular) cannot agree on how to approach a conflict within a 

sovereign State, the Council executive powers are paralyzed. As it is, disagreements between 

the member States occur frequently, particularly in critical areas to the enforcing of measures 

under Chapter VII of the Charter, thus drastically problematizing the permissibility of a 

humanitarian intervention. For instance, in several of the cases analysed above, there appears 

to be a fundamental difference of opinions in the Council as to what constitutes a threat to 

international peace and security. The study has shown that factors considered in determining 

said threat are practically identical and present in each humanitarian crisis. Objectively, such 

conditions would entail coercive action under Chapter VII. Subjectively, however, this is not 

the case - the threat to international peace and stability is evidently determined solely on the 

politics of States. In the case of Kosovo Russia clearly stated that they did not view the 

situation in Kosovo as a threat to the peace, while other member States argued that the 

situation constituted “a clear threat to international peace and security”.
96

 After passing 

resolution 1160, imposing an arms embargo on FRY, the UK stated that the Council by acting 

under Chapter VII, had sent the “unmistakeable message” that it indeed deemed the situation 

a threat to international peace and security, despite Russia firmly rejecting this notion before 
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the vote.
97

 Naturally, in the world of international politics, such remarks only serve to further 

misunderstandings and impair the cooperative environment between States as they disagree 

on the precedential value of the conduct, yet again.  

 

Though the definition of a threat to international peace and security is determined somewhat 

on an ad hoc basis, the Council has stated through several passed resolution which specific 

circumstances are to be considered a threat to international peace and security. For instance, 

the proliferation of nuclear, chemical and biological weapons, “as well as their means of 

delivery”, is considered such a threat, as stated in resolution 1540. Through resolution 1566 

the Council further determined that terrorism “in all its forms and manifestations” constitutes 

one of the most serious threats to peace and security.
98

 Finally, while not officially declared 

by the Council, former Secretary-General Kofi Annan stated in a speech in Stockholm on 

January 26, 2004, that “genocide, whether imminent or ongoing, is practically always, if not 

by definition, a threat to the peace”.
99

 However, with regards to deteriorating humanitarian 

situations, it has been established that such circumstances do not necessarily entail a threat to 

the peace, as a result of adopting resolution 1296. It stated that “the deliberate targeting of 

civilians populations or other protected persons and the committing of systematic, flagrant 

and widespread violations of international humanitarian and human rights law in situations of 

armed conflict may constitute a threat to international peace and security […]” (Italic 

added).
100

 Thus, while the passage could be interpreted as the Council facilitating permissible 

humanitarian interventions because it recognizes that violations of human rights could 

constitute a threat to the peace, it does omit an elaboration as to how such a threat is 

determined. Must there be a certain magnitude of human suffering? If so, how does one 

measure it? Instead of widening the scope for authorizing the use of force, the resolution 

could be viewed as the Council allowing for a rather arbitrary political interpretation in crises 

where the need for aid is great. Ostensibly, then, as the current order would have it, terrorism 

and the proliferation of chemical weapons are definite threats to international peace, but a 

deteriorating humanitarian situation is not. As in the case of Syria, the use of chemical 

weapons was deemed a threat to the peace many months earlier than the abysmal human 

conditions in the region. 

 

Moreover, States do not only disagree on what is to be determined as a threat to international 

peace and security. Many debates in the Council also regard the approach of the UN, which 

measures are to be implemented in a conflict and to which degree. Hence, further 

ramifications of politics in legal considerations concerning humanitarian intervention are 

easily discerned. For instance, the legislated veto power of the permanent members of the 

Council has certainly been (and continues to be) an instrument used to portray States’ political 

attitude toward specific humanitarian situations and to further self-interest. This is most 

evident from the practices of Russia and China for instance, as these are States that 
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historically have been most reluctant to permit an infringement upon the principle of 

sovereignty. Be it due to financial impermissibility, or being disinclined to create a precedent 

that might dictate future State behaviour, the inconsistent use of veto is sure to hurt the 

credibility of the Council, especially considering its pledges to the protection and promotion 

of human rights. Noteworthy, then, is the conduct of the permanent members of the Council 

concerning the voting on resolutions in the case of Libya and Syria. The intervention in Libya 

was made possible because Russia and China did not veto resolution 1973 which authorized 

the use of force. Instead, they abstained from voting, along with Brazil, Germany, and India. 

Russia stated that they did not prevent the adoption of the resolution because they “are 

consistent and firm advocates of the protection of the civilian population” and that they share 

“common humanitarian values” with the other Council members.
101

 Still, Russia commented 

that there were many legitimate questions concerning the resolution raised by them and other 

member States that had not been adequately considered and answered, which was why they 

would not vote in favour of the adoption. In the statement, the representative of Russia said 

the questions concerned the execution of the operation - how the no-fly zone in Libya was to 

be enforced, “what the rules of engagement would be and what limits on the use of force there 

would be”.
102

  These remarks pretty much echoed in the statement by China. Always being 

“against the use of force in international relations”, China expressed regret that their questions 

had not been answered. Instead of referring to the protection of civilians as the reason for 

abstaining, China chose to abstain because they attached “great importance” to the role of 

both the Arab League and the African Union in trying to end the conflict by peaceful means, 

while also referring to the “special circumstances surrounding the situation in Libya” as a 

reason for abstaining, though it was not elaborated as to which these special circumstances 

were.
 103

  

 

Though many international actors hailed the intervention in Libya as a new precedent in 

international law regarding humanitarianism and the protection of citizens in other States, the 

case of Syria has proven quite the contrary. At the time of writing the civil war in Syria has 

raged for almost four years, and it was not until rather recently that the violence was 

condemned by the Council, and that it was determined that the deteriorating humanitarian 

situation constituted a threat to international peace and security. No measures have yet been 

enforced under Chapter VII, and the conflict is far from over. As opposed to the conduct with 

Libya, Russia and China with regards to Syria have exercised their veto powers many times. 

Most significantly in this context is that the vetoes on the resolutions in Syria were based 

upon the same concerns that were present in Libya as well. Russia explained their position on 

the resolution that it did not, to the same extent as Russia, respect sovereignty and the 

principle of non-intervention, while it also contravened the ideas for peaceful settlement. 

They made it very clear that they did not want any “Libya model” to be implemented on the 

situation in Syria, saying that there could not be any alternative to dialogue. The 

consequences for Syria and the region would not be beneficial as a result of an adoption of the 
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resolution.
104

 China believed that the resolution would exert pressure on the Syrian 

government that would only threaten to destabilize the region, while at the same time it did 

not offer any constructive options as to solve the problem by peaceful means.
105

 When a 

second draft resolution was presented before the Council after additional months of 

negotiation, a resolution with elements inspired by an initiative by the Arab League for a 

peace plan, it was, yet again, vetoed by Russia and China.
106

 Russia accused some “influential 

members of the international community” to undermine the progress towards a political 

settlement, moulding the resolution to reflect an untrue biased attitude in Council towards the 

Syrian crisis, and failing to distance itself from extremist groups waging war on the Syrian 

authorities.
107

 Moreover, Russia stated that the proposal had not been flexible enough with 

regards to the efforts by the Arab League.
108

 China based their veto on similar grounds, 

believing that pressure on the Syrian government would not improve the situation, and that 

several questions regarding the resolution had been left unanswered.
109

  

 

The use of veto in the case of Syria unarguably demonstrates that inconsistency is rife in 

Council decision-making, and that the conduct of the Council, arbiters of international peace 

and security, is heavily dictated by political considerations altering both interpretation and 

implementation of legal provisions. Many of the concerns voiced by Russia and China as 

validations for their vetoes are rather unmerited. Despite Russia claiming that the resolution 

failed to address and distance the international community from the extremist groups in Syria 

for instance, the resolution did in fact condemn “all violence, irrespective of where it comes 

from” while also demanding that “all parties in Syria, including armed groups, immediately 

stop all violence and reprisals […]”.
110

 Furthermore, nothing based upon a legal evaluation 

explains why Russia and China abstained from voting on Libya but decided to veto on Syria. 

China had argued that they believed in the “great importance of the Arab League” in Libya, 

but no similar remark was made about the Arab League’s involvement with the peace plans in 

Syria other than it being “supported”.
111

 It certainly appears as if the positive and cooperative 

political assertiveness ultimately depends on how the situation at hand affects the political 

self-interest of some States. While some of the concerns raised can be more or less well-

founded (a question that will receive further attention in Chapter 4 and 5), the actions and 

statements made by Russia and China can at times be viewed as contradictory with regards to 

past accounts, for instance where Russia on the situation in Libya stated that they are 

consistent and firm advocates of the protection of the civilian population, but acting opposite 

of that position on Syria. Indisputably, the crisis in Syria differs on many essential points of 

issue from the one in Libya, forcing the international community to handle the situation 

differently, but it does not change the fact that it is ultimately perceivably capricious political 

deliberations that determine whether a civilian population should be saved from mass 
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atrocities, or if it should be left to its fate. Consequently, as long as the veto power is being 

executed in situations regarding monumental human catastrophes and suffering, humanitarian 

interventions can neither be undertaken legally, nor truly altruistically, however warranted it 

may be in terms of morality and conscience.  

 

Thus, a harmonious nature of political will is crucial to the functionality of the Council and 

that of the UN - States need to agree as to what defines a threat to international peace and 

security, as well as recognized customs and effective measures. However, in order to 

efficiently operate and fully accomplish their humanitarian objectives, it also requires, apart 

from political resolve, an abiding and reliable commitment of the member States. If States 

agree on certain applicable measures, they must still be willing to commit themselves to see 

the mission through, lending troops and offering resources to solve crises in parts of the world 

perhaps outside their sphere of national interest. As shown above, such was the case of 

Rwanda, where operations to protect civilians and restore peace in the region were 

progressing far too slowly. Several States promised to offer help, but only if certain 

conditions were met, all despite repeated pleas from the Secretary-General for the 

international community to react.
112

 There is, simply put, a great discrepancy between what 

States are willing to sacrifice, and what they are conceptually obligated to sacrifice.
113

 As in 

the case of Rwanda, it would seem as if States calculate the cost of an intervention and 

determine whether or not there is something to be gained from such an endeavour, be it 

strategically, politically, or economically.
114

 If not beneficial to the State, an intervention must 

not threaten national security or hurt national interests. It is, then, perhaps reasonable to 

assume that, whereas a true military operation is to promote State interest with regards to e.g. 

resources or border control, the characteristics of a true humanitarian intervention are instead 

based upon a philosophy of altruism. It might require the intervening State to act outside of 

their sphere of national self-interests, risking a protracted involvement in a conflict causing 

unexpectedly high military costs, and proposing the deployment of soldiers and personnel 

who will risk their lives for a cause they might find unsound or morally ambiguous. As with 

the humanitarian crisis in Kosovo, the US refused to deploy ground troops in order to cut 

military costs after initiating its bombardment campaign, even though the UK insisted on the 

contrary.
115

 It has subsequently been suggested that ground troops would have hugely 

improved the humanitarian outcome in Kosovo, as “the lack of UN leadership and the 

decision by NATO to try to use air power alone to bomb the Serbs into submission 

contributed to the humanitarian disaster in the region”.
116

 

 

Consequently, it is certainly clear that the political game fostered by the self-interest of States 

constitutes a strong hindrance for the unbiased interpretation and application of legitimately 

established legal provisions in international law. As a result, not only can it prevent a much 

warranted humanitarian intervention (as with Syria), but humanitarian situations requiring the 
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attention of the international community also run the risk of being neglected, as matters 

directly related to the affairs of the State are prioritized. Indeed, there are some who question 

the resolve and moral intentions of intervening States when they choose to avert and stop 

mass atrocities in one State, but nonetheless fail to address similar crises in other parts of the 

world where an intervention otherwise would be warranted.
117

 Regretfully, there appears to be 

much frustration connected with the paralysis of the Council in relation to humanitarian 

catastrophes, and that of the political agenda of other States. The representative of USA stated 

after the second veto by Russia and China on Syria that “the United States is disgusted that a 

couple of members of this Council continue to prevent us from fulfilling our sole purpose 

here, which is to address an ever-deepening crisis in Syria […]”, and the UK declared that 

they were “appalled by the decision of Russia and China to veto an otherwise consensus 

resolution”.
118

 Similarly, Russia has accused the “Western States” to offer mere talk, “which 

is good for naïve people”, calling them irresponsible and telling them to “abandon their futile, 

dead-end policy of endlessly escalating the Syrian crisis”.
119

 Not only does such quarrel 

damage the unity of the permanent members of the Council, it subsequently undermines the 

whole system, weakening the credibility of the Council, ultimately allowing for prolonged 

human suffering and misery in States in strife. The contemporary political game entails an 

avalanche of issues due to its influence on international law, and it undoubtedly serves as one 

of the main reasons for the existing gap between legality and legitimacy with regards to 

humanitarian intervention. 
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Chapter 4 – Analysis of suggested solutions to bridge 

legality and legitimacy 

 
It has thus been established that there is a number of problems with the current order 

regarding the concept and practice of humanitarian intervention in international law that 

results in a gap between legality and legitimacy. In order for the UN and the Council to retain 

credibility, as well as increasing the capability for the international community to protect 

citizens from repressive governments and inter-state conflicts by interventional means, the 

gap must be closed. To this end, there have been many suggested solutions over the years, 

ranging between reshaping the debate on sovereignty and reforming international law. Some 

of these solutions will be presented and examined in the following chapter. They will be 

analysed in terms of their viability towards implementation in international and customary 

law, as well as their conceptual content. The fundamental question will concern the feasibility 

of the solutions. That is, how well does the solution solve the issue? Also, the chapter will not 

provide a detailed blueprint as to how the issue is to be answered step-by-step – such 

enterprise would unquestionably make several books. Rather, the focus of the following text 

shall be on the basic idea as to their approach and what they set out to accomplish. 

 

4.1 – The Responsibility to Protect 

As is now well-established, NATO’s unauthorized unilateral use of force in Kosovo raised 

serious questions as to the capability of the UN to stop States from attacking its own 

population and violating human rights. Clarification was certainly warranted, and former 

Secretary-General Kofi Annan called for new, inventive ways to approach humanitarian 

crises.
120

 Thus, in the year 2000, the Canadian Government created the International 

Commission on Intervention and State Sovereignty (ICISS), whose purpose was to establish a 

new framework which would serve as a guide for humanitarian intervention in the future.
121

 

Its solution for closing the gap between legality and legitimacy with regards to such coercive 

measures was presented in its finalized report in December, 2001. The new conceptual 

doctrine was titled The Responsibility to Protect (R2P). 

 

The report has been said to have contributed to the international policy debate in four main 

aspects.
122

 Firstly, the report intended to reshape the debate on rights with regards to 

sovereignty and external intervention by changing the terminology that “responsibility” was 

to be in focus instead of “rights”, thereby inclining the perspective from States to people in 

need of protection.
123

 Secondly, it sought to redefine the essence of sovereignty, stating that it 

did not imply a right for a government to control its citizens and to exercise its powers 

without limitations, but rather that States have the primary responsibility to protect its own 

population. Should a State fail in this regard, it would subsequently be the responsibility of 

                                                 
120

 Hehir, Adrian, The Responsibility to Protect, p. 40. 
121

 Evans, Gareth, From Humanitarian Intervention to the Responsibility to Protect, p. 5. 
122

 Ibid, p. 6. 
123

 Ibid. 



34 

 

the international community to act. Thirdly, the commission wanted to extend the range of 

obligations connected with the responsibility of the international community. As opposed to a 

“humanitarian intervention”, the framework developed for measures under this new doctrine 

would include a responsibility to prevent, to react, and to rebuild. For instance, “traditional” 

interventions based on human protection grounds would fall into the category of reacting to a 

situation.
124

  

 

The fourth aspect concerned the legitimacy of the use of force. The commission presented 

five criteria that would have to be met if military action against another State would be 

justified. Firstly, the cause must be just, and it can only be just if there is an imminent threat 

or occurrence of “serious and irreparable harm” to human beings, harm which can be 

characterized as a large-scale loss of life, “which is the product either of deliberate State 

action or State neglect, inability to act, or a failed-State situation”, or as a large-scale ethnic 

cleansing. Secondly, the intention must be right, meaning that a military intervention must be 

primary purposed to stop or prevent human suffering, “whatever other motives may be in 

play”.
125

 Thirdly, the intervention must be a measure of last resort, which it can only be if all 

other options have been exhausted, or are believed (on reasonable grounds) not to work. 

Fourthly, the intervention must be proportionate to its human protection objectives. 

“Proportionate” is to be understood as “the minimum necessary” in terms of scale, duration, 

and intensity. Lastly, there must be a reasonable chance for the intervention to succeed in 

accomplishing its goals, while it must also be taken into account that the consequences cannot 

be worse than those of inaction.
126

 The ICISS argued that these criteria, while not 

guaranteeing the “objectively best outcome”, did serve to maximize the possibility of 

achieving council consensus, maximize international support, and minimize the risk for 

unilateral endeavours by individual States.
127

 The commission was also well-aware of the fact 

that these criteria did not legalize an intervention even if they were met, since such authority 

lies with the Council. With regards to the legality of interventions, then, the ICISS sought not 

to diminish or remove the authority of the Council in sanctioning the use of force, but simply 

to make it work better.
128

  

 

After achieving international recognition by getting constituency among international lawyers 

and academic commentators, as well as through the endorsement of prominent personalities 

such as Kofi Anna (who stated in a report that he strongly believed in the approach, and that it 

should be adopted), it was adopted by the General Assembly at the 2005 World Summit as a 

principle to embrace and work towards.
129

 Much of its original content was altered before the 

adoption, however, as some States strongly opposed various aspects of the concept. For 

instance, the legitimacy criteria proposed by the ICISS were omitted, and it was decided that 

collective action was to be taken “in a timely and decisive manner” through the Council on a 
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case-by-case-basis.
130

 Four years after the summit, opinions regarding the doctrine’s position 

in international law, as well as its acceptability and relevance, varied greatly among the 

members of the international community.
131

 Kofi Annan presented a report in which he 

sought to facilitate R2P’s implementation in international law and clarify certain standpoints. 

As a result, the General Assembly held an informal dialogue in 2009 on the report where the 

member States were to express their views and illuminate certain features of the doctrine 

requiring further enquiry. In the ensuing discussion, the member States agreed that the 

doctrine would only apply in situations that concerned genocide, war crimes, crimes against 

humanity, or ethnic cleansing, and that sovereignty entails responsibility, meaning that 

sovereign States are to protect the interests and rights of its citizens. They concurred that the 

international community also has a responsibility to protect, but that military interventions 

had to be sanctioned by the Council. Continuing concerns were, naturally, that of State 

sovereignty, where many developing States claimed that the doctrine could be used 

arbitrarily, with more powerful States against weaker. 

 

R2P has undoubtedly made an impression in the UN and the international community. This is 

not evident only from the endorsement of authoritative persons and organisations in 

international relations, and the adoption at 2005 World Summit, but also from the practice of 

the Council the last couple of years, especially with regards to Libya and Syria. As opposed 

from the cases of Somalia, Rwanda, and Kosovo, the Council has through its more recent 

resolutions embraced the idea that sovereignty entails responsibility, calling for States to 

protect its citizens. While the civil war in Syria still reaps its innocent victims every day, the 

situation in Libya was resolved on the basis of R2P, with the international community acting 

upon its responsibility to protect the people of Libya. The doctrine is therefore highly 

regarded by some as a framework that serves well to develop the UN capability to save 

citizens from oppressive and violent regimes.
132

 Despite the praise, however, does the 

doctrine truly bridge the gap between legality and legitimacy? Being a framework where law 

and morality are supposed to merge, the following analysis will regard the doctrine’s legal 

stance in international law, as well as its conceptual approach. 

 

As it is, concerning the legal stance, the concept must find its source from customary law in 

order to be fully integrated as a binding norm in international law due to not being embedded 

into any treaty, thus ruling out sources from treaty law. However, it becomes increasingly 

difficult to argue for this position when examining contemporary State practice while also 

considering opinio juris. Presently, contemporary State practice applying R2P is almost “non-

existent”.
133

 The Council has referred to the concept on several occasions, but application of 

its core elements has not been consistent – which is particularly apparent observing the 

conduct in Libya and Syria. Moreover, there is no full consensus among States as to the 

concept’s legal practical use and suggested provisions. That is, there are many aspects 

connected with R2P on which States share certain concerns or have been unable to agree 
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upon, making it hard to distinguish a specific opinio juris. From a legal perspective, then, the 

concept is apparently not accepted as part of customary law, and it is thus not a binding norm 

in international law. In terms of the legality of interventions for human protection purposes, 

then, it appears as if the doctrine has yet to make its true mark upon international law. As the 

current order would have it, R2P is not a chief principle that must be adhered to when 

regarding situations of great humanitarian turmoil, because any reference to it lacks legal 

relevance - the Council still has the authoritative power to permit the use of force, with its 

member States being bound by the provisions of the Charter. Where the ICISS sought to 

facilitate UN capabilities to respond to a humanitarian crisis much more effectively, nothing 

in this area has yet changed in practical terms. The commission suggested that the permanent 

members of the Council were to refrain from applying their veto power in cases where their 

State interests were not involved, and where a veto would “obstruct the passage of resolutions 

authorizing military interventions for human protection purposes for which is otherwise 

majority support”.
134

 Perhaps needless to say, this idea was not favoured, and any attempts on 

adopting a resolution sanctioning the use of force can still be hindered through capricious 

vetoes. 

 

Nevertheless, despite lacking value from a legal perspective, the concept’s accomplishments 

on a conceptual level are far more easily discerned. That is, while the capabilities of the UN 

have not been practically affected, perhaps the R2P has rather contributed to a mutual sense of 

moral duty and responsibility among the States of the international community. If that is the 

case, it might in the future implicate an improved procedure for the Council in illuminating 

cases with the occurrence of mass atrocities. Furthermore, while the legitimacy criteria were 

not adopted in the resolution at the 2005 World Summit, they did exhibit an aspiration to 

clarify the justifications of an intervention - what the report lacked in pragmatism, it gained in 

idealism. It proposed not only a paradigm shift regarding the debate on sovereignty versus 

right to intervene, but a new aim and ambition for the UN and the international community to 

avert and halt abuse of human rights, somewhat establishing a notion for the importance of 

morality in international relations and international law which all could relate to and concur 

with.  

 

That said, however, not all criteria for legitimacy supports this view of an idealistically 

conceived concept. A closer look at the conditions for a justified intervention established by 

the concept, one soon realizes that an authorized military operation against a relatively 

powerful State would be impossible under the framework of R2P. As implied by the ICISS, 

an intervention must not make matters worse from a humanitarian perspective. If coercive 

action for human protection purposes in reality has negative implications for relief efforts, 

refugees, and infrastructure, i.e. indirectly forcing a humanitarian situation to deteriorate 

faster than it would have done without said action, then military response would not be 

justified. Thus, if the factors for justifications found in the report were to be realized, an 

intervention could only be morally defensible if undertaken against a weaker State, in terms of 

military power, and not against States with stronger defense capabilities. This, 
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understandably, has raised some opinions against R2P, claiming it involves double standards. 

According to Gareth Evans, one of the principle architects of the report, the ICISS was well 

aware of the issue at the time of conception.
135

 It was stated in the report that “it will be the 

case that some human beings simply cannot be rescued except at unacceptable costs […]. In 

such cases, however painful the reality, coercive military action is no longer justified”.
136

 

Evans defends this paragraph, arguing that the issue does not entail the abandonment of R2P 

any more than “we should give up on the Security Council” – it is simply how the world 

works.
137

 Granted, the legitimacy criteria are not technically an issue due to the fact that they 

were not adopted by the General Assembly. However, such statements and positions on the 

protection of citizens against mass atrocities do irrefutably give the impression that the 

foundations of the concept are based upon the idea of utilitarianism, rather than idealism. It 

would subsequently imply that the moral principles and ethical integrity of the international 

community would be trumped by calculations on presumed outcomes and thinkable events. In 

this regard, one must ask if a utilitarian view is consistent and compatible with the notion of 

responsibility also proposed by the commission. Indeed, if a situation would arise where a 

major military power initiated a series of gross violations of human rights against its own 

people, it would still be much wiser to apply the framework based on the provisions of the 

Charter instead of R2P. In accordance with the Charter, the Council can still decide whether 

or not to authorize a military intervention on humanitarian grounds, whereas the framework of 

R2P could never justify a similar response, irrespective of the magnitude of human suffering – 

all due to an alleged risk that international military interference might exacerbate a 

humanitarian situation. It is certainly a critical flaw that should prompt a future revision of the 

nature of the concept. If not, then R2P risks damaging its credibility and reputation on the 

international arena.  

 

In conclusion, the doctrine proposed by the ICISS has yet to serve its purpose and fill the gap 

between legality and legitimacy. While it has not made any noticeable impact on international 

law, it has somewhat succeeded in shifting the debate on sovereignty and the right to 

intervene, theoretically facilitating cooperation between States to diffuse tension in other 

States where there is an imminent threat of a humanitarian catastrophe. However, the concept 

has many issues that ought to be revised. Perhaps the concept could benefit from a developed 

pragmatic approach on how its goals can be accomplished, and how it could be better 

implemented into international law – for the framework of R2P sorely requires a legal source. 

 

4.2 – Limiting, codifying, or abandoning sovereignty? 

As established in the previous chapter, the concept of sovereignty is used as a main argument 

against external interference upon the domestic affairs of a State. Hence, there have been 

suggestions as to how to alter the concept in order to facilitate interventions based on human 

protection grounds. R2P sought to create a notion that sovereignty entails responsibility, 

meaning that the rights derived from sovereignty only extended thus far if a State failed in the 

responsibility to protect its people. However, the discussion on the essence of sovereignty is 
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not a novel subject to the international arena; there have been many remarks on its conceptual 

approach and how States should relate to the principle in international relations. Granted, 

some of the arguments in the following text may have more or less practical feasibility, that 

is, their content being more focused on scrutinizing sovereignty from a conceptual 

perspective. Still, as sovereignty constitutes such a great and challenging hindrance to the 

issue at hand, it would prove beneficial for the study to review ideas on how sovereignty 

ought to be perceived in international law, and to consider the implications of a hypothetical 

implementation. 

 

One of these ideas is the notion that sovereignty is inherently limited, which is in stark 

contrast to the absolutist view of the realist. Strong and well-formulated arguments for the 

limitations on sovereignty could render the realist position indefensible because it would 

imply that certain State rights are not unthreatened by external interference, such as 

humanitarian interventions. Henry Shue, professor of politics and international relations at the 

University of Oxford, argues that sovereignty never was originally conceived to be unlimited, 

and that “its form imposes unseen limits on its content”.
138

 In order to prove this notion, he 

considers the principle of non-intervention in relation to sovereignty. It is a given that the 

principle of non-intervention protects sovereignty, because it means that no State may use 

force against another. However, by removing this right to wage war (belonging to external 

sovereignty), it does in fact in itself impose limits on sovereignty.
 139

 The idea is that if there 

is a right to do anything - including war - it would entail a system of rules, which 

subsequently proves the existence of international governance. Thus, if sovereignty is a right, 

then sovereignty is inevitably limited; the rights one has limit the conduct of others, and vice 

versa.
140

 

 

Consequently, it would be fair to ask to which extent sovereignty is limited, particularly with 

regards to humanitarian intervention. Shue claims that the nature of fundamental individual 

rights constitutes such a limitation.
141

 He acknowledges that sovereign States have a right to 

do wrong (provided that such actions are undertaken within the territory of the State) in the 

same sense that the individual is at liberty to do wrong, from a moral perspective (e.g. 

insulting a colleague, or refusing to pay a fine). As mentioned above, moral considerations are 

legally diffuse and have no definite answer in a sense that it could be difficult to deem a 

certain action right or wrong. In this regard, Shue claims that while a State can do wrong, it is 

limited to which wrongs it can commit. To put it into perspective: it would be far more 

morally reprehensible to commit genocide than to impose stricter import regulations. 

Assuming, then, that human rights are universal, there must be entities with an assigned duty 

to uphold these rights. Similarly, there must exist a second-line of defense should the entity 

with the primary duty to uphold the human rights fail to do so. Shue states that ignoring these 

duties “is to engage in ideal theory with a vengeance, since it is effectively to assume that 

everything works as it is supposed to”, essentially pointing out that the concept of rights 
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requires protection in order to function properly. He compares it with the work of the police, 

where the citizen has a duty not to assault other citizens, while the police have a duty to 

interfere should the citizen fail to honour its duty.
142

 In international relations, then, the entity 

with the primary duty ought to be the State, as it is in control over a territory and its 

inhabitants, while the secondary duty ought to fall upon the international community, as part 

of the system of rules governing the conduct of States. 

 

There is a practical problem with this approach, as Shue also remarks. The second-line of 

defense is not behaving in accordance with the understanding that sovereignty is limited and 

that human rights are universal and inviolable. Instead of acting upon this duty to protect said 

rights, international law makes it optional whether or not to prevent mass atrocities and 

inhumane crimes in a situation where the State with the primary duty has failed to uphold the 

rights. As Shue puts it, “the claimed freedom of these powerful and privileged (veto-wielding) 

States to turn their back on the massacres and walk away is, in my judgement, a pivotal fault 

in their conception of sovereignty”.
143

 By routinely arguing that a humanitarian catastrophe 

orchestrated by, or not prevented by a government, is a concern for that State and that State 

alone, cannot also claim to be a proponent of equal human values and the implementation of 

human rights – the system of rights fails when the duty to protect and uphold them is not 

honoured. The solution, then, would be to enforce this understanding of sovereignty into the 

international community, similar to how R2P was adopted by the General Assembly. As 

clearly demonstrated from the practice of R2P in international law, however, re-

conceptualizing sovereignty and the international order is not enough to fill the gap between 

legality and legitimacy. Still, it is interesting that this take on the concept of sovereignty 

indirectly rethinks legitimacy as well. Whereas R2P established a set of criteria for the 

justification of an intervention on human protection grounds, Shue’s opinion on sovereignty 

implies that legitimacy is not only argued from a sense of morality and altruism, but from the 

logic that humanitarian interventions function to preserve the international community and 

order. It would, if implemented and legislated into international law, effectively rule out the 

argument that the territorial integrity of a State must not be encroached - under the 

circumstances of egregious human suffering – because it would be counterproductive. 

Regardless, veto is still available to the permanent members of the Council, and they do not 

need to state their reasons for vetoing a specific resolution.
144

  

 

Similar questions revolve around the idea that sovereignty can be codified with human rights. 

A codification could indeed be possible, if sovereignty is limited to a degree that would allow 

for interventions to protect human rights. As mentioned above, however, such practice must 

be consistently enforced if human rights concerns are to be considered a true subject of the 

international peace and security agenda.
145

 Additionally, a pertinent argument against such a 

codification that would perhaps facilitate the authorization for humanitarian interventions is 
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that it ignores the positive effects emanating from sovereignty. Such arguments are also 

relevant against the complete abandonment of sovereignty in international relations. 

 

For many States in the international community, sovereignty is a bulwark against external 

intrusion, protecting weaker States against the more powerful. Furthermore, since sovereignty 

would be retained by every State (defined as such by international law), all States would 

enjoy equality. Of course, States are not equal in a sense that resources are equally divided, or 

that States have an equal amount of territory, but that they are imbued with certain rights 

under international law, for instance having one vote each in the UN.
146

 As a result of 

developing and implementing the principle of sovereignty into the international community, it 

helped shaping and preserving the international order. Diplomacy prevailed over military 

aggression as the acceptance of sovereignty led to States settling interstate quarrels with 

international conferences and peace mediation in a more frequent and efficient fashion. The 

recognition of sovereignty called for respecting the right of independent States to exist, which 

furthered diplomatic procedures in the international community, while State practice and 

customs began to emerge in a consistent manner.
147

 Many academic commentators and 

international lawyers agree that these positive effects of sovereignty have certainly allowed 

for a better world in that it prevents war and serves to increase international cooperation for 

peace and stability, undermining the power-mongering States and leaders.
148

 Ostensibly, the 

dangers of codification with the allowance for subjective justice and consideration of human 

rights consist of, according to realists, the utter collapse of the international order, as some 

States would take it upon themselves to deliver what they assume to be just and fair.
149

 

 

It is important to note that sovereignty, despite being legally established as inviolable, have 

been encroached on several occasions since the founding of the UN, especially in instances 

serving national interest. At the same time, it would be unwise to ignore the contributions 

sovereignty has made to interstate relations and legal proceedings. Even though there are 

accounts of breaches of international law, it would be most ill-advised to abandon sovereignty 

completely. The acceptance and application of sovereignty is a crucial component in 

respecting international law and recognizing customary law. Abandoning such a paramount 

principle in international relations and foreign affairs would only invite to chaos and threaten 

international peace, and it would definitely not facilitate the Council decision-making on 

humanitarian interventions. It can be thus concluded that sovereignty is not only important for 

creating diplomatic practices, but fundamentally essential to the maintenance of peace and 

order in the international community. Sovereignty must not be abandoned, but perhaps it can 

be codified with normative theories. This study has shown that re-conceptualizing sovereignty 

or the framework for interventions based on humanitarian grounds is not adequate in unifying 

legality and legitimacy in international law; idealistic notions can only be taken so far in terms 

of practicality. The issue calls for more tangible and viable solutions that suggest reforming 
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the framework in international law, or reforming the procedures in which authorization for an 

intervention is provided. 

 

4.3 – Reforming international law and the Council 

The framework for humanitarian intervention in international law poses many questions and 

enables subjective interpretations based on politics and ethical attitude. In order to bridge the 

gap between legality and legitimacy, it has been proposed that several aspects regarding the 

governance of international relations should be reformed, including international law and the 

Council.  

 

Adrian Hehir, senior lecturer in international relations at the University of Westminster, 

argues that proponents of the normative thesis have misdiagnosed the problem by focusing 

solely on the attitudinal obstacles in international relations, marginalizing the role of 

international law because they feel it serves as a “barrier to the realization of human 

rights”.
150

 Hehir notes that the problem is that the influence of international law is secondary 

to State interest; that States choose not to act in accordance with the current framework. As it 

is, international law allows for the political game, and Hehir proposes that the enforcing 

mechanisms in international law must be strengthened to truly facilitate humanitarian 

interventions. He points out that the Charter does not offer any clear guidelines on the 

protection and promotion of human rights, and that human rights treaties that have been 

signed since the conception of the Charter have made limited impact due to the lack of 

compliance with respective provisions.
151

 Thus, Hehir illuminates two main deficiencies with 

the current order that warrants a legal reform: the need for guidelines to determine under 

which circumstances States are to limit their sovereign inviolability - with a mechanism to 

objectively conclude when these conditions are met - and the absence of means to undertake 

interventions automatically when a humanitarian crisis has deteriorated to a certain point. The 

solution, proposed by Hehir, would firstly be to establish an international body that would 

attain full power to authorize humanitarian interventions, and whose officials would be 

elected from the General Assembly “to represent the UN and not individual States”. Secondly, 

because States might ignore a call for intervention (in a manner reminiscent of Rwanda), an 

international military force commanded by the UN ought to be established. Hehir recognizes 

the complications regarding the adoption of such reforms into international law, but states that 

it would still be “more likely to materialize than the prescriptions advanced by the normative 

thesis”.
152

 James Pattison, lecturer in politics at the University of Manchester, regards this 

idea as well, and explains the composition and objective of the force. He argues that the force 

essentially would have between 5000 – 15,000 troops ready to be deployed within a few days 

after Council authorization. The troops would be an elite force of volunteers (although paid, 

he points out), they would have no national allegiance, and they would be “motivated by 

considerations of humanity”.
153

 While such a military force does not directly contribute to 

solving the issue of legality and legitimacy, it does establish a new form of humanitarian 
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strategy, in that there would now be soldiers fully devoted to the ideals of human rights and 

values. As a result, perhaps States would be more inclined to limit the principle of sovereignty 

in situations of mass atrocities. 

 

Naturally, the idea that morality should receive a true legal standing in international law 

purposed to dictate State behaviour is strictly opposed by realists. Hehir defends his proposals 

by stating that “a total disregard for domestic issues and human morality… is no longer 

tenable in the light not only of the political and social changes of the past 20 years, but also 

the emergence of the post-positivist perspectives on security within the discipline of 

International Relations”, referring to the contemporary understanding of the limitations to 

sovereignty with regards to human rights.
154

 Accepting the current influence of human rights 

in international law, however, there are still many merited arguments that can be raised 

against the creation of an international body with the power to authorize humanitarian 

intervention. Even if the body was created, much prudence and precision would have to be put 

into a new legislation governing the conduct of said body. For instance, international law still 

does not comprehensively conclude which violations of human rights warrant an intervention. 

In order to operate at full capacity, officials of the new international body would have to agree 

on the fundamentals of human rights, and always base the next course of action to a set of 

provisions that clarifies the concept of human rights protection. At the same time, these 

provisions would have to be exhaustive to prevent States from abusing them, limiting the 

scope of interpretation so States cannot advance their own interests, and arbitrarily applying 

the provisions claiming their obviously illicit conduct to be on grounds of human protection – 

States and officials alike must not be able to deviate from the governing framework (as is 

done today on occasion). Also, as opposed to the current Council, the practice of the new 

international body would have to be consistent and immalleable to external political influence. 

Theoretically, then, if these prerequisites were to be accomplished, the gap between legality 

and legitimacy could be filled as a result, increasing the possibility for the undertaking of a 

humanitarian intervention. 

 

Concerning the proposed standing military force of the UN to prevent and halt gross 

violations of human rights, it is a suggestion that can be challenged on many aspects. Apart 

from logistical and operational problems raised by Pattison – that is, how the soldiers are to 

cope with not being subject to national authorization, developing cooperation between 

soldiers from different States, and capabilities for “real rapid-reaction” to humanitarian 

crises
155

 – Hehir acknowledges the reoccurring critique that such a force would never work 

against more powerful States.
156

 However well the UN army would serve its purpose to act on 

behalf of the international community when State commitment is lacking (for instance 

stopping the genocide in Rwanda), such a force could never be deployed to prevent the 

conduct of major military powers such as the US, Russia, and China.
157

 In my view, while it is 

definitely a valid point of concern, the benefits from such a proposition outweigh the negative 
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aspects surrounding its practical realization. As the study has shown, the commitment of 

member States to the UN is (thankfully) not always absent, meaning that it would not 

necessarily warrant a unilateral humanitarian intervention by the UN, but a coalition of forces 

from the international community. In other words: it is always a decent idea to have a backup-

plan for when the original fails. This opinion might seem contradictory to my position on 

R2P, where Evans met similar critique stating that its inherent failure to be realized in every 

case is no reason for it not to be realized at all, whereas I argued that the legitimacy criteria 

defeated the purpose of the concept. It is difficult to compare the idea of a standing UN army 

and R2P, however, since they are conceived from different aspects of international law and 

thus do not have the same conceptual purpose - the UN army could still serve its purpose, but 

R2P could not (if its legitimacy criteria were implemented). 

 

Pattison on the other hand does not suggest the creation of a new judicial body, but the 

codification of a set of criteria, reminiscent of R2P, purposed to clarify the legitimacy for 

interveners committing to military action for human protection.
158

 He proposes that an 

intervener needs “(a) to be engaged in military and forcible action; (b) to be responding to a 

situation where there is impending or ongoing grievous suffering or loss of life; (c) to be an 

external agent; and (d) to have a humanitarian intention”. Lastly, he would like a just cause 

criterion “that sets the bar for justifiable humanitarian intervention fairly high”.
159

 Concerning 

the ratification, then, Pattison proposes that the criteria could be codified in international law 

through three different approaches. Firstly, international law could be reformed to incorporate 

provisions providing these certain qualifications that have to be met in order for an intervener 

to be legalized to undertake an intervention, in addition to being sanctioned by the Council – 

the Restrictive Approach. Secondly is the creation of an alternative right for humanitarian 

intervention, where an intervener would be able to bypass the authority of the Council should 

it meet the qualifications – the Additional Right Approach.
 160

 An intervener with Council 

authorization would not need to meet the criteria. Thirdly, Pattison suggests the creation of a 

new legal right and to reform current international law as well, in order to force “all legal 

interveners”, even those authorized by the Council, to meet the criteria – the Comprehensive 

Right Approach. Out of these three approaches, Pattison argues that the last one would be the 

best considering that it “would improve the legitimacy of both interveners authorized by the 

Security Council and unauthorized interveners”.
161

 From his text it might be hard to discern 

the difference between the first and the third approach, so just to clarify: the Comprehensive 

Right Approach offers a new legal right to intervene even for unauthorized interveners, as 

opposed to the Restrictive Approach where an intervener would have to be qualified in terms 

of justification and authorized by the Council.  

   

Arguments against an established legal right to intervene on grounds of humanitarianism echo 

those presented against Hehir’s proposal above: the concerns of States abusing the legal right 
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to justify their own imperialistic aggressions.
162

 As Pattison points out, however, the very 

essence of the qualifications is to prevent such conduct ever from occurring, as States 

undertaking a humanitarian intervention would be under a lot of scrutiny, making it rather 

challenging to ignore the new provisions. To me, one of the main problems with Pattison’s 

proposal in this context is not the question whether or not the legal right invites to subjective 

interpretation and application, but that his arguments lack a pragmatic perspective on the 

solution at hand. For instance, it is not suggested who is to interpret these criteria, and from 

which angle. If the Council was to determine the justifications of an intervention from these 

qualifications, the current regulations governing Council decision-making would render the 

debates on the issue rather superfluous and time-wasting, as the role of human rights in 

international law is a controversial subject among States, especially the permanent members 

considering their practice in international relations. To illuminate a relevant and contemporary 

situation as evidence of this notion, Russia’s claimed humanitarian justifications for its 

annexation of Crimea during the early spring of 2014 certainly proves that State interest 

trumps international law, and that there is much to be further clarified with regards to human 

protection in international relations.
163

 Therefore, even if the criteria offered by Pattison were 

ratified into international law, they would still be subject to biased and political consideration. 

As a result, the solution proposed would not serve to fill the gap between legality and 

legitimacy, even though the nature of legitimacy with regards to humanitarian intervention 

would have been more elaborately elucidated. It could possibly increase the consistency of 

Council practice as the legal right could function as a guide as to how to respond to gross 

violations of human rights inside of a sovereign State. In terms of legality, however, the third 

approach, favoured by Pattison, does little to contribute to solving the issue as it only regards 

the legitimacy of intervening States. Instead, the Additional Right Approach does offer a 

better solution in that States can either find legal justifications for their interventions from the 

set of criteria, or from the Council. Thus, ratifying additional and Council independent 

provisions granting permission for States to intervene on humanitarian grounds without the 

threat of veto paralysis would indeed bridge the gap between legality and legitimacy. Though, 

it would undoubtedly result in a strong and merited sense of trepidation on the international 

arena, especially regarding questions of legal certainty and the deep-rooted recognition of 

Council authority. It can be concluded that the suggested legal right to serve as an option to 

the Council in situations of severe humanitarian catastrophes does not alone constitute a 

feasible answer to the issue. Alternatively, perhaps such a legal right could be merged with 

the notion of a new international body, as conceptualised by Hehir. It would definitely grant a 

higher level of legal certainty and serve much better to dictate State behaviour in matters 

assessed by the body.  

 

As for the relevant institutions in facilitating humanitarian interventions, there have been 

many proposals calling for a renewed Council. Apart from legal reforms offered and 
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examined above, it has been suggested that the veto power should be altered, along with an 

enlarged Council with an increased number of permanent members.
 164

 The Secretary-

General’s High-level Panel on Threats, Challenges and Change published in 2004 a report 

called “A more secure world: Our shared responsibility”, where several reforms to the 

Council were proposed in order to make the body better suited and effective in facing new 

threats of the twenty-first century.
165

 Their idea for the reforms of the Council was to meet a 

set of qualifications, namely “(a) They should… increase the involvement in decision-making 

of those who contribute most to the United Nations financially, militarily and diplomatically 

[…]; (b) They should bring into the decision-making process countries more representative of 

the broader membership, especially of the developing world; (c) They should not impair the 

effectiveness of the Security Council; and (d) They should increase the democratic and 

accountable nature of the body”.
166

 The Panel sought for a decision to be made about an 

enlargement of the Council that would satisfy these qualifications, and proposed two different 

models for the procedure. Both Model A and B would have a number of seats that would be 

distributed between four regions: Africa, Asia and Pacific, Europe, and Americas. While 

Model A offered six new permanent seats to the Council and Model B none, neither model 

made any alterations to the veto power.
167

 In fact, the Panel saw “no practical way of 

changing the existing members’ veto powers”, yet offered the opinion that the notion of veto 

is “unsuitable for the institution in an increasingly democratic age”, and asked, similar to the 

ICISS, that the permanent members refrained from exercising their veto powers when facing 

situations of genocide and gross human rights violations.
168

 

 

An enlarged Council would certainly be more democratic in terms of representation, and 

would perhaps result in a stronger sense of credibility, legitimacy, and companionship in the 

international community as transparency into Council proceedings would increase. 

Nevertheless, I find it difficult to deduce how such a reform would improve Council 

effectiveness and facilitate military action to avert and stop humanitarian travesties. As long 

as the veto power remains unscathed, the question of legality would always be present, as 

there would constantly be a threat for the resolutions to fail. Granted, it is rather unclear how 

such an infringement on the veto power would be implemented into international law at all. 

Mary Ellen O’Connell, Research Professor of International Dispute Resolution at the 

University of Notre Dame, promotes her idea that a reformed and enlarged Council should 

have seven permanent members (out of a minimum of 21 seats), each being able to veto 

resolutions but only if the veto can be explained. Additionally, a veto could be overridden by 

seventeen affirmative votes.
169

 As opposed to the Panel, then, O’Connell suggests a change to 

the veto supremacy, which could be considered a step in the right direction in the pursuit of 

bridging legality and legitimacy. Regretfully, however, she does not elaborate further as to 

how the veto explanations should be judicially reviewed, which is problematic due to the fact 

that there is currently no formal UN body that reviews Council conduct and decision-
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making.
170

 Thus, the proposal suffers from some fatal flaws with regards to its achievability 

and otherwise practical use.  

 

4.4 – Interpretation of established provisions 

Another rather controversial approach to facilitate humanitarian intervention and bridge the 

gap between legality and legitimacy is not to bypass Council authority through legal reform or 

the creation of a new international body, but to analyse the relevant provisions of the current 

framework and deviate from the modern understanding as to their application in cases of 

humanitarian catastrophe. For instance, interpreting the legislation from a literal perspective, 

it could be argued that the prohibition of the use of force embedded in Article 2(4) of the 

Charter does not apply to cases regarding human protection because an intervention based on 

such terms does not violate “the territorial integrity or political independence of a State”.
171

 

However, the travaux préparatoires of the Charter shows that the qualifications provided for 

in the article were purposed as supplements rather than a possibility for abusing the 

prohibition of the use of force, thus proving a literal interpretation not to be well-founded.
172

 

It is clear, then, that international law must remain unambiguous in order to provide some 

consistency and stability in international relations. That said, however, what Russia and China 

have stated regarding a warranted clarification of Council decisions and paragraphs in relation 

to the case of Libya and Syria is not completely without merit. In fact, there have been several 

occasions where States have given legal justifications (albeit questionable) for their 

unauthorized conduct. Indeed, while the moral imperative is considered NATO’s strongest 

and most valid argument in defense of their air strikes during the Kosovo crisis, they argued 

for the legality of their conduct by mentioning how FRY had refused to comply with the 

adopted Council resolutions which forced NATO to unilaterally enforce these resolutions as 

all other diplomatic options had been exhausted.
173

 Belgium also defended their involvement 

with the NATO-bombings by deeming the intervention compatible with Article 2(4) due to its 

humanitarian nature, and not an infringement upon the territorial integrity of FRY.
174

 These 

arguments are generally held as weak, but they do nonetheless demonstrate the need for 

clarification to avoid ambiguity. While such interpretation of the articles of the Charter might 

be considered a solution to fill in the gap between legality and legitimacy, it certainly is 

dubious in terms of legal certainty and the originally legislated purpose. Were legal arguments 

such as the ones used by NATO in relation to Kosovo to be considered to have a practical and 

precedential value, it would threaten to destabilize the international order, for what would stop 

other States from invoking similar justifications for their actions? 

 

4.5 – Concluding remarks 

While the proposals presented above may not cover all possible approaches to solving the 

issue of legality and legitimacy, they do nonetheless address the issue in an extensive manner. 
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One way or another, they each present a solution to the problems of the current framework, be 

it legitimacy, the principle of sovereignty, or the political game. 

 

From this study, it can be concluded that the principle of sovereignty must remain, albeit not 

in an absolute form in order to allow for humanitarian intervention. Politics in relation to State 

interest invite to biased conduct and interpretation, damaging both UN capabilities to avert 

and stop mass atrocities, and the credibility of the organization as a whole. Thus, the veto 

power, being an instrument of politics and self-interest, must be modified in such a fashion 

that it would not serve as a hindrance for the international community to act to save lives and 

resolve a humanitarian crisis. Lastly, the legal relevance and standing of legitimacy in 

international law in relation to such crises must be clarified in order to exclude subjective 

interpretation and to prevent abuse of established provisions. Therefore, the most suitable 

solution would be the one to address each of these areas in a practical and realistic manner. 

 

In conclusion, then, the best solution would probably be to relocate the power of the Council 

to authorize interventions on humanitarian grounds to another, new international body of the 

UN that does not consist of officials representing States, but the UN. That way, it would 

prevent permanent members to interfere in matters where the notion of political and national 

self-interest does not belong, especially since there would be no veto right. Instead, the new 

body would be purposed to objectively examine a situation and determine if it warrants an 

intervention, disregarding the principle of sovereignty for the sake of humanity. They would 

base their decisions on a set of legal rights that would serve as guidelines when considering 

the legitimacy of a humanitarian intervention. As a result, no State would be able to 

successfully invoke humanitarian reasons for justifying the use of force against another State, 

for it would be up to the new body to determine if an intervention would be compatible with 

the legal rights governing the legitimacy of the use of force. Legality and legitimacy of a 

humanitarian intervention would be determined from the same body and the gap would be 

filled. Additionally, in order to make the UN less dependent on State commitment it would be 

appropriate to fully establish a standing military force that answers only to the UN. 

 

There are of course major obstacles hindering the realization of such reforms to the 

framework governing the use of force in international law. For instance, the member States of 

the UN would have to recognize the authority bestowed upon this new international body, 

while also agreeing on the legal rights determining the legitimacy of an intervention. It would 

also require a consensus in the international community with regards to the understanding of 

the concept of sovereignty. Such formidable obstacles to the above presented solution render 

a realization in a nearby future rather implausible. However, like many other notions in 

international law, perhaps it simply requires time to accumulate acceptance in the UN. 
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Chapter 5 – Reflections on humanitarian intervention 

 
It has now been deduced which factors are essential to Council decision-making in 

determining a threat to international peace and security, and how the interpretation of the 

factors mentioned has varied over the years since the case of Somalia. Moreover, the resulting 

analysis of the cases demonstrated how there is a gap between legality and legitimacy in 

international law, which makes it very difficult for the UN and the international community to 

intervene in other States where mass atrocities to human beings occur. The problems 

inherently found in the current framework were then addressed in a presentation and analysis 

of solutions to the issue, where it was concluded that the best solution would entail the 

creation of a new international body, consisting of officials representing the UN and not 

States, with sole power to authorize humanitarian intervention, basing such authorization on a 

set of legal rights that defines the legitimacy of a proposed intervention. As a final addition to 

this study, I would like to offer my own reflections on the current framework and on the 

nature of humanitarian intervention. 

 

5.1 – On the moral conundrum, responsibility and obligation 

It is often mentioned when discussing the issue at hand that there is a moral conundrum, a 

dilemma, connected with its undertaking. This moral conundrum serves to widen the gap 

between legality and legitimacy as it encompasses the question if we are to forsake our 

international legal system and order for the benefit of human values and protection of 

innocent people. It is argued by realists that deviating from the international order only invites 

to anarchy, and subsequent interstate violence and chaos, resulting in ever greater 

humanitarian tragedies across the globe. It is my belief that the debate on the moral 

conundrum is based on false perceptions. From what I find to be a moral perspective, there 

should not be a question whether or not to save peaceful people from certain demise. The 

response from the international community to gross violations of human rights and crimes 

against humanity should never be met with trepidation or negligence once the facts are 

established; it should be met with resolve and decisiveness. What little and feeble system 

there is in international law for human protection in sovereign States, it must not remain slave 

to arbitrary political judgment and depend fully on the commitment of States if we are to 

uphold human rights and protect the innocent. This is, of course, the idealistic part of me 

speaking. My realistic part, however, realizes that the political minefield that is international 

law in its current state cannot live up to these expectations. Presently, the framework of today 

sorely requires a law reform if it is to be able to fully adapt and provide answers to the 

challenges that lie ahead. 

 

Even if it has been discussed which solution would be most practical and effective in bridging 

legality and legitimacy with regards to humanitarian intervention, I would like to propose 

another aspect of morality in international law. Just as the concept of R2P has reshaped the 

debate on sovereignty and intervention by making responsibility the main topic for the 

international community, I would like to reshape it even further by arguing for the moral 
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obligation of the international community. The conceptual achievements reached by R2P are 

laudable and certainly deserve praise, but in my view, however, being responsible to react to a 

situation of great human distress is not a strong enough incentive. Indeed, while responsibility 

entails accountability, there are no true repercussions attached to a failure to perform such 

duties as it holds no legal relevance. In fact, being responsible does not intrinsically 

necessitate a sense of right and wrong. What I would like to propose, then, is for the 

revitalization of moral obligation in international law. This new terminology would serve to 

remove the possibility of indifference that could be found in responsibility. Moral obligation, 

as opposed to responsibility, entails compassion and empathy as these are features of the 

human conscience. An individual State and the international community would no longer 

simply be responsible to prevent and halt occurrences of egregious violations of human rights; 

instead, they would be morally obligated to do so. Inherent in this notion is the idea that when 

a relevant party fails to acknowledge this obligation, the omitted conduct and behaviour 

should not be considered a failure because it neglects Council demands and recommendation, 

but because it contravenes efforts for humanity, and because it ignores fundamental 

characteristics as to what makes us human. Moreover, by saying “revitalization” I insinuate 

that the notion of feeling morally compelled to respond to an alarmingly deteriorating 

humanitarian situation is not unheard of in international law. For instance, such ideas were 

most prominent in the justifications offered by NATO in defending their conduct in Kosovo, 

stating the “moral imperative” as reason for intervening unilaterally.
175

 Comparing moral 

obligation with the concept of R2P, moral obligation would in terms of legitimizing military 

action find its sources from moral reasoning, based on idealism and not utilitarianism. That is, 

where R2P would deem an intervention to be illegitimate because of disproportionate costs 

and “assumed risks of worse outcome”, the moral obligation-doctrine would not regard 

numbers or calculations in determining legitimacy. Instead, it would reason legitimacy from 

human values and helping innocent protect their human rights. To put it in relation to a 

contemporary issue in international relations and politics: in my view (though I would argue 

that it is an objective standpoint) North Korea is a clear threat against international peace and 

security, both with its rhetoric, behaviour in international relations, and barbaric violations of 

fundamental human rights.
176

 Whereas R2P would not legitimize an intervention aimed at 

North Korea because they possess weapons of mass destruction which would result in further 

devastation to the region, the moral obligation would legitimize a military undertaking against 

the State because it considers it our duty as human beings - capable of moral and ethical 

reasoning - to preserve human dignity and protect those who cannot protect themselves. Thus, 

I believe recalling our moral obligation to respond to great humanitarian challenges would be 

instrumental in taking the next conceptual step in the debate of responsibility in international 

law. It prioritizes human rights and implicitly suggests that sovereignty is limited in that 

regard. While this approach echoes the views presented by advocates of the normative thesis, 

the moral obligation-doctrine does not make any remarks on the international legal system. 

The idea of moral obligation is that it is always present, as a mind-set, and should function in 
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relation with international law, not as a substitute. Of course, the problem with this mentality 

is how to define what is morally right and wrong. It is a question that covers many areas of 

legal and moral philosophy which would require book-long studies as to what constitutes 

morality and if it should be regarded in international law. In my opinion, suffice to say that 

while I do not believe in an absolute normative thesis that disregards positive law and 

undermines the international order, I believe morality is a crucial component in preserving 

international law. If the UN is to uphold and honour its Charter-embedded principles, to “save 

future generations from the scourge of war” and to prevent another Holocaust, morality must 

be regarded. Humanitarian intervention is an element of application of morality, and the 

justifications for said intervention serve as proof of its conceptual existence and legal 

relevance. Morality, while controversial, is definitely present in international law, and further 

adherence to its inherent principles is essential to the credibility of the international legal 

system. 

 

5.2 – On the purposes of the UN and of humanitarian intervention  

Another aspect of the interpretation of established provisions of the Charter other than literary 

is to regard them from a purposive perspective in relation to humanitarian intervention. The 

reason why I choose not to include this subject in the previous chapter where such 

interpretations were analysed is because it is a matter which I believe should be more 

profoundly discussed outside the context of being considered a solution to the issue of legality 

and legitimacy. Granted, to analyse the articles from the purposes of the UN is not an 

uncommon notion, but while it in this context might not serve as a solution such as the ones 

previously scrutinized, I would argue that it further proves that the Charter ought to be revised 

and reformulated. 

 

In the preamble to the Charter it is stated, among other things, that the peoples of the United 

Nations are determined “to save succeeding generations from the scourge of war, which twice 

in our lifetime has brought untold sorrow to mankind” and “to reaffirm faith in fundamental 

human rights, in the dignity and worth of the human person, in the equal rights of men and 

woman and of nations large and small”.
177

 To that end, the UN has listed its purposes in 

Article 1 of the Charter. Apart from being purposed to maintain international peace and 

security, and to develop friendly relations among nations, the UN is also purposed to “achieve 

international cooperation in solving international problems of an economic, social, cultural, or 

humanitarian character, and in promoting and encouraging respect for human rights and for 

fundamental freedoms for all without distinction as to race, sex, language, or religion”.
178

 Due 

to these wordings and established purposes of the UN, it has been argued that the prohibition 

of use of force found in Article 2(4) should not encompass humanitarian intervention, since 

such an endeavour is itself purposed to protect and promote fundamental human rights, to 

save innocent people from the scourge of war, and thus compatible with one of the main 

purposes of the UN. As it is, however, the principle of sovereignty is also embedded in the 

Charter, which complicates matters when wanting to undertake a humanitarian intervention as 
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it is by some considered an implicit infringement of said principle. Therefore, the Charter 

could be said to contain two interests that collide with each other. To uphold the principle of 

sovereignty would subsequently entail the failure to uphold fundamental human rights. 

Fernando Tesón, Professor of Law at Florida State University, acknowledges this inherent 

paradox, and remarks that it has to be coercively argued why “concern for human rights 

should prevail over State-centred conceptions of the Charter”, posing the challenge for how 

preserving human rights could supersede the purpose of the UN to maintain peace, a purpose 

which resulted in the prohibition of use of force in the first place.
179

 It is a difficult question to 

which Tesón does not offer a final answer. From his study he gathers that “an examination of 

original intent [of the Charter] cannot determine the present status of the humanitarian 

intervention doctrine”, as the travaux préparatoires of the Charter could be used to defend 

either side of the argumentation.
180

 Consequently, it appears as if the creators of the Charter 

draft did not consider the framework for use of force to include any intervention on the basis 

of human protection. Following Shue’s thesis presented in the previous chapter, however, the 

purpose to promote human rights could be considered superior to the principle of sovereignty 

because sovereignty is limited with regards to fundamental human rights due to their 

universality. With regards to the level of persuasiveness of the argument, however, perhaps it 

would not serve as a feasible approach – the universality of human rights is still being debated 

as of yet. Nevertheless, this paradox certainly proves the need for clarity in the legislation of 

international law. It is one of many areas of criticism that must be regarded if the UN is to 

keep its reputation from getting (more) tarnished. 

 

5.3 – On veto and politics 

The veto power has certainly served to damage Council credibility and resolve in situations of 

great humanitarian need and peril. Too many times it has been applied to serve political and 

national self-interests instead of peace and security. In my opinion, the veto power could even 

be said to implicitly constitute a hindrance for the fulfilment of the purposes of the UN. Being 

a tool to portray a State’s political attitude towards a certain situation, the notion of veto in 

international law has to be abandoned or altered from its current form if the international 

community is ever to be able to respond to a conflict resulting in gross violations of human 

rights both effectively and urgently - politics simply have too many factors attributed to it for 

the conduct of the Council to be consistent and unbiased. For instance, when comparing the 

cases of Libya and Syria an intervention could have been authorized in Syria had such an 

authorization been made on objective grounds. As it is, however, while the humanitarian 

concerns are on the same level, the political concerns are not. To mention a few examples, 

many governmental officials defected from the Libyan regime (including their UN 

ambassador) whereas the Syrian government has remained intact.
181

 Libya did not have any 

powerful allies as opposed to Syria, which has close relations with both Russia and Iran.
182

 In 
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fact, Russia is one of Syria’s major arms suppliers.
183

 Moreover, some argue that Russia’s 

motives reach beyond economics to include an ideological struggle with the US, in that 

Russia does not wish for the US to shape the region for its own political purposes.
184

  

 

If veto was not an option in Council decision-making, such political factors would never be 

considered when determining a threat to international peace and security, when authorizing a 

humanitarian intervention, or even when condemning the conduct of another State. Therefore, 

a law reform to address this issue is certainly warranted. If not through the best solution 

proposed in the previous chapter, then perhaps a law reform focusing solely removing the 

veto power in situation where human protection factors are concerned could serve as an 

appropriate alternative. 

 

5.4 – On credibility and the future of humanitarian intervention 

If the UN and the Council are to remain as international entities governing the rules of 

international relations, they must attain a certain amount of credibility. As institutions of 

democratic notions and values, maintaining credibility is absolutely crucial if their authority is 

to persist. Consequently, questions regarding morality and whether or not it should attain a 

permanent and recognized legal position in international law are rendered irrelevant when 

consulting the public opinion. For many States (in particular those with a democratic national 

governance) the opinion of the people is a highly contributing factor in dictating State 

behaviour internationally. If the public disapprove of a conduct because it is found to be 

immoral or unjust, the institutions will lose their legitimacy. The legal stance of morality in 

international law in this context becomes superfluous because people adhere to this notion 

irrespective of the legal applicability of morality. To save the Council from disbandment, 

then, the Council must earn public approval. The citizens of the UN must believe that the 

international body is fully capable and willing to do what is commonly perceived to be right. 

For instance, it is my belief that the inconsistent conduct performed by the Council reduces its 

legitimacy, which will ultimately lead to an abandonment of the framework providing the 

Council with the sole power to authorize the use of force, especially with regards to 

humanitarian concerns. The gap between legality and legitimacy is thus not only a question of 

morality; it is also a question of remaining relevant and convincing, in order to earn the 

respect of the people. The Council must strive towards consistency in its practice by 

honouring its purposes and promises. It is not justifiable to call for urgency and demand 

immediate action in cases of great humanitarian calamity and then do the opposite; it is not 

justifiable to decide which people are worth saving and which are not; and it is certainly not 

justifiable to proclaim that the system works when it clearly does not. These are just few of 

the issues that must be addressed in order for the UN and the Council to restore faith in their 

work and existence. 
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The notion of responsibility, human rights and morality have indeed attained a higher level of 

exaltation in international law in recent years, and subsequently provided for a somewhat 

increased mutual understanding regarding the legitimacy of humanitarian intervention, but 

legal means to answer a humanitarian catastrophe with an intervention are still lacking. No 

matter the cost of human lives and no matter the amount of abuse a people would suffer at the 

hands of repressive governments and internal military conflicts, all it takes is one unexplained 

veto for the international community to allow mass atrocities. As it is, then, the current 

framework for interventions does not facilitate the possibilities to uphold the vows from the 

past, that there would never be another Holocaust or World War.
185

 At this time, the future of 

humanitarian intervention lies in the hands of political will. If reforming international law is 

not an option, then ideas concerning humanitarian endeavours – such as R2P, and moral 

obligation – must reach a certain level of acceptability in the international community in order 

to become customary law, developing into definite components of both State and Council 

practice. Referring to these ideas in the context of humanitarian catastrophes would 

undoubtedly be much more legally feasible and sound should they be considered customary 

law. Regardless, the common denominators for establishing such customs and practices are 

inevitably time and idealistic persistence. Reforms do not take a day, a week, or a year to 

come into practice and become ratified, and certainly not in international law, but given 

enough time perhaps one day political consensus could be reached in the international 

community, truly rendering petty squabbles for territory and resources inferior to 

humanitarian concerns on the agenda of national interest. Until that day, the efforts towards 

coherence and codification in international law with the protection and promotion of human 

rights and dignity must neither relinquish nor lose momentum. There are innocent people 

being victims of brutality and oppression every day where the intervention of the international 

community is their only hope to live peacefully and in safety, and it must thus be made the 

unyielding mission and unswerving ambition of the UN and the Council to protect them, for it 

is about time they proved they are up to the task. 
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