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Summary  
 
The ecosystem approach is the most common strategy referenced within marine 

environmental law. International, as well as European and regional frameworks, 

demonstrate the necessity of this strategy. Accordingly, marine management shall be 

integrated with resources derived from land and water, both living and nonliving, as a 

means of promoting conservation and sustainable use.1 Furthermore, several legal 

instruments have implemented the ecosystem approach in order to ensure that 

European waters are consistent with a good environmental status. Intergovernmental 

cooperation among the Baltic Sea coastal countries, for example, aims to promote the 

ecosystem approach through a regional policy: the Helsinki Convention. One main 

objective established by the Convention is to restore the seafloor integrity, in order to 

maintain a healthy ecosystem.   

 

On the contrary, bottom trawling is one of the common fishing practices in the Baltic 

Sea. During this process, heavy gear is towed along the seabed in order to catch 

demersal fish stocks, such as cod and flatfishes. Scientists claim that bottom trawls 

have a severe impact on the bottom fauna, as they stir up sediment and re-suspend 

nutrients and hazardous substances as they are dragged along the sea bottom. If 

scientists deem this practice, in report after report, to be at odds with the ecosystem 

approach, how can it still be legally acceptable in the Baltic Sea?  

 

In 2008, a fishing practice called drift netting was banned in the Baltic water. The 

reason behind banning such activity was that the drift nets did not only target salmon 

and other pelagic fish stocks, but it also produced a great amount of by-catch. The 

decreasing number of the cetacean species harbour porpoise (Phocoena phocoena) 

was of particular concern. A total ban of drift nets, which were the presumptive cause, 

was found to confirm the precautionary principle, even though scientists could not 

prove the link between the low number of harbour porpoise and the incidental killings 

by drift nets. This paper has discussed and compared the legal ban on drift nets with 

the unrestricted method of bottom trawling. 

 

The European Union (EU) has the exclusive competence to conserve the marine 

resources, by methods such as restricting fishing practices like bottom trawling. The 

question still remains whether this also covers restrictions meant to maintain a good 

environmental status, which are applicable to the Baltic Sea. The answer to this 

question seems unclear, and its potential implications have been analyzed in this 

thesis.  

                                                        
1  See art. II, Convention on Biological Diversity (Rio de Janeiro, 5 June, 1992) 1760 U.N.T.S. 79, 

entered into force 29 Dec. 1993, (CBD).  
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1 Introduction  

1.1  Background  

 
Why is it that one of the world’s most contaminated seas is becoming subject to the 

“race to the bottom”? The Baltic Sea is a very unique sea. Not only is the young basin 

famous for its brackish water and its semi-enclosed geographical location, but the sea 

is primarily known for its poor conditions, which are in critical standing.  Over the 

time, the environmental situation of the sea has changed due to, for example, 

eutrophication, algal blooms, and a decreased level of oxygen at the bottom. The 

conditions in the Baltic Sea pose a threat to a crucial source of food and minerals, and 

affect the possibilities for transportation and tourism. An unstable status in the marine 

environment increases the risk of losing several animal species, such as various fishes 

and seabirds, as well as land-based animals that are reliant on healthy water. 

Furthermore, about 90 million people, in nine different countries in the Baltic Sea 

area, are dependent on the water and its resources.2   

 

Even though natural changes are normal to a certain extent, and even are predicted to 

occur, the main reasons behind the deteriorating conditions of the Baltic Sea are 

related to human activity. These factors include pollution and over-fishing. Our fishing 

practices, the footprints from the methods and gears, also affect the marine 

environment.  

 

In order to restore the quality of the basin, the European Union developed a fisheries 

policy in the 1970s. The aim of this policy was to make an environmental and socio-

economic framework, built on the precautionary principle and with a common focus 

on the entire marine ecosystem. Even though bottom trawling is still mainly 

unregulated within the Baltic Sea, the decision-makers have, in one way, improved the 

marine preservation status in the basin through the fisheries policy.  

 

In 2008, when the harbour porpoise was becoming increasingly more endangered, drift 

net fishing was banned within the Baltic Sea. Drift net fishing had a high amount of 

unwanted by-catch, and the harbour porpoise was accidentally killed during the fishing 

practices. Even though the global advisory science organization, the International 

Council for the Exploration of the Sea (ICES), could not determine whether the 

declining numbers of harbour porpoise was an effect of changes to the climate, like 

lower temperatures in the Baltic Sea, or if it was an effect of drift netting, the 

European Council legitimized the ban. Four years later, in 2014, the European 

Commission wanted to expand the prohibition to be applicable within all EU waters.  

                                                        
2  The Baltic Sea coastal countries are Denmark, Estonia, Finland, Germany, Latvia, Lithuania, 

Poland, Russia, and Sweden.  



 
 

2 

 

Accordingly, strict prevention would be in line with “the new Common Fisheries 

Policy’s goal to minimize the impact of fishing activities on the marine ecosystem.”3 

 

In the late 1980s, international media was already reporting about European fishing 

fleets receiving loans from their national government and the EU in order to buy drift 

nets. It was easy to secure subsidies for this practice, since the EU encouraged a shift 

from the “destructive” method of bottom trawling to drift netting.4  Why is the 

situation different today? Also, when taking the precautionary principle into 

consideration, what implication should the ban of drift nets have in regards to bottom 

trawling in the Baltic Sea? If the EU waters are supposed to be fished with as little 

negative impact as possible on the marine ecosystem, why is not the method, which 

has been compared with forest clear cutting, already prohibited? Scientists have 

recognized the harmful effects, and during a conference held by the ICES, the issue 

was raised once again. As stated by the ICES, “there is serious concern about the 

adverse impact of fisheries, in particular bottom trawling, on benthic ecosystems.”5 

 

If we want to take action against this “race to the bottom” philosophy, or even save the 

Baltic Sea, principles and ideal visions and goals need to be practiced in application 

rather than just in theory. Why is the EU law not applied to the fishing method of 

bottom trawling in the Baltic Sea?  

 
1.2  Aim and Research Questions  

 
The aim of this thesis is to analyze the current fisheries policy relating to the Baltic 

Sea. The legal framework will, thereafter, be applied to the fishing method of bottom 

trawling. Concerns about the harmful impact caused by bottom trawls have long been 

raised within environmental organizations and networks.6 What makes this fishing 

method destructive, and what is its relationship to current marine environmental law, 

specifically, applicable provisions on environmental protection and biological 

diversity in the Baltic Sea? Little has been said about the legal linkages between 

                                                        
3  European Commission, “Press Release: European Commission proposes full ban on driftnets”, 

< http://europa.eu/rapid/press-release_IP-14-563_en.htm > accessed 23 November, 2015.  
4  Marlise Simons, Fish Nets Trap Dolphins In the Mediterranean, Too, The New York Times,  

(New York, 5 September, 1989)  

< www.nytimes.com/1989/09/06/world/fish-nets-trap-dolphins-in-the-mediterranean-too.html > 

accessed 23 September 2015.  
5  Adriaan Rijnsdorp, “The Evolution of the Impact of Bottom-Trawling”, (ICES Oceans Past V 

Conference, 19 May, 2015) 

    < www.ices.dk/news-and-events/news-archive/news/Pages/%E2%80%98The-evolution-of-bottom-

trawling-impact-on-demersal-fish-populations-and-the-benthic-ecosystem.aspx >  

accessed 27 September 2015. 
6  See for example Dorothy C. Zbicz, “Bottom Trawling”, [2007], Position Statement WWF, 2.  

See also C.C.E. Hopkins, “The Dangers of Bottom Trawling in the Baltic Sea”, [2003], Coalition 

Clean Baltic, 5-7.    

http://europa.eu/rapid/press-release_IP-14-563_en.htm
http://www.nytimes.com/1989/09/06/world/fish-nets-trap-dolphins-in-the-mediterranean-too.html
http://www.ices.dk/news-and-events/news-archive/news/Pages/%E2%80%98The-evolution-of-bottom-trawling-impact-on-demersal-fish-populations-and-the-benthic-ecosystem.aspx
http://www.ices.dk/news-and-events/news-archive/news/Pages/%E2%80%98The-evolution-of-bottom-trawling-impact-on-demersal-fish-populations-and-the-benthic-ecosystem.aspx
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fisheries management, marine environmental protection and bottom trawling. This 

thesis aims to discuss that gap. Accordingly, international, European and regional legal 

instruments have been scrutinized and applied on bottom trawling. 

 

The focal point of this paper pertains to the relationship between fisheries policies and 

bottom trawling. However, the fishing practice with drift nets will also be analyzed. In 

2008, this method was prohibited in the Baltic Sea, due to the estimated high amounts 

of incidental by-catches of protected species. The comparison between the fishing 

activities are necessary in order to examine the legal reasoning behind the prohibition 

of a fishing method, as well as to answer the question of whether the circumstances 

concerning drift net fishing can be applied to bottom trawls.  

 
1.3  Method and material  

 
The aim and research questions in this thesis can be structured into two folds. One 

perspective is what the law actually is; de lege lata. The other perspective is what is 

the law ought to be; de lege ferenda. Since the questions are asked from different 

perspectives, they also need to be distinguished and tackled with different approaches. 

 

In order to answer what the law is, the dogmatic methodology has been used. The term 

de lege lata has been deeply discussed in legal literature, and it could even be a topic 

of a thesis itself. However, that is not the purpose of this paper, but the substance of 

the meaning will be further reviewed to be able to understand the dogmatic method in 

this study, which is to analyze and systemize the legal questions in accordance with 

the structure of the legal norms.  

 

The legal instruments in the Baltic Sea are manifold; the transnational area has 

interlinked international, European and regional legal types of cooperation. Due to the 

topic at hand in regards to this research; it has been necessary to separate the different 

legal frameworks in order to identify their connections and the implications thereof. 

The dogmatic method has therefore been useful when identifying the relevant legal 

references. Since the Baltic Sea primarily is governed by the European Union, and due 

to the focal point on the rulings by the ECJ, herein is the hierarchy of norms set out by 

the ECJ, which are crucial for the structure and discussion of this paper.  

  

Accordingly, the structure of the examination is divided between primary legislation 

and secondary legislation. The primary law has been given the most legitimacy in the 

legal system of the EU, and the provisions in the primary treaties cannot be amended 

or repealed by the ECJ.7 However, even though the primary law is superior to 

                                                        
7  Joined Cases 31 and 35/86, Laisa and CPC Espana CA v Council, [1988], ECR 2285.   
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secondary law as well as international law;8 the Court has expanded and interpreted 

the provisions in the treaties.9 In order to analyze the interconnection between primary 

law and secondary law, as well as international and regional legal frameworks, the 

meanings of the relevant provisions in the primary law have been discussed in this 

paper.  

 

Furthermore, the legal sources in this paper stem from secondary law, where the 

hierarchy of norms is not as clear as within the power of the primary EU law. The 

secondary sources are derived from either binding or non-binding legislation, see art. 

288 TFEU.10 Binding sources include inter alia, the Common Fisheries Policy (CFP) 

Regulation11 and the Marine Strategy Framework Directive (MSFD).12 These acts 

have been given much attention in this study, due to their influence in the decision 

making involved in marine environmental protection of the Baltic Sea. This thesis has 

also touched on the national implementation of the MSFD, specifically its strategy 

plans, in order to assess the efficiency of the measures. The examination addresses the 

key reports by the Swedish Agency for Marine and Water Management, as well as a 

central study by the Ministry of Environment and Food of Denmark. Due to 

difficulties in finding translated versions, as well as the time limit, the other Baltic Sea 

coastal countries’ final reports have not been analyzed. Instead, a summarized review 

of the state’s national reports, published in cooperation with the European 

Commission, has been studied. 

 

In addition, international multilateral treaties and conventions, such as the United 

Nations Convention on the Law of the Sea (UNCLOS) and the CBD, are regarded as 

binding secondary law; they have been signed under the authority of the primary 

law.13 The international marine law, especially relating to fisheries policies, consists of 

massive regulatory material. However, the fishing practices in the Baltic Sea area are 

mainly regulated through EU law, and therefore, only the relevant provisions in the 

UNCLOS and the CBD have been applied.  

 

More focus has instead been provided to another multilateral cooperation, namely the 

Helsinki Commission (HELCOM). Due to the fact that this thesis aims to discuss 

fisheries policies in general, and in regards to bottom trawling in the Baltic Sea in 

particular, it made sense to scrutinize this regional organization and policy producer. 

The examination is based on the Helsinki Convention – however, in order to track the 

                                                        
8  Case C-327/91, French Republic v Commission, [1994], ECR I-3641, para 16. See also art 218(11) 

TFEU.    
9  Case C-70/88, Parliament v Council, [1990], ECR I-2041, para 2.  
10  Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/47. 
11  Regulation (EU) 1380/2013 of the European Parliament and of the Council of 11 December 2013 on 

the Common Fisheries Policy amending Council Regulations (EC) 1954/2003 and (EC) 1224/2009, 

[2013], OJ L354/22.  
12  Directive (EC) 2008/56 of the European Parliament and of the Council of 17 June 2008 establishing 

a framework for community action in the field of marine environmental policy, [2008], OJ L164/19. 
13 Jörgen Hettne and Ida Otken Eriksson, EU-rättslig metod: teori och genomslag i svensk 

rättstillämpning, (2nd edn, Norstedts Juridik, 2011), 40.  
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substance and meaning of the provisions, the organizational structure and the 

documents deriving from these working groups were also studied.  

 

The non-binding sources of secondary legislation, also known as soft law, which are 

relevant in the comparison of legal acts and addressed in this research, are inter alia 

communications and guidelines from the Commission. Even though the soft law is not 

binding, its authority has been given more and more legitimacy.14 The ECJ has 

declared the importance of these sources of law when the Court stated that soft law 

“nevertheless sets forth a rule of conduct indicating the practice to be followed.”15 

Obviously, the non-binding sources cannot replace binding legislation or amend the 

wording of a provision.16  

 

In this thesis, the soft law has primarily been used to critically analyze the 

development of certain legislations throughout their history, such as the CFP 

Regulation. In order to interpret vague marine environmental provisions and standard 

principles, it was necessary to follow the progress and the objectives behind the 

legislations, but without deeming the elaboration to be a subjective de lege ferenda 

discussion. That is also in line with the dynamic and peculiar situation in the area of 

environmental law, where debates about the precautionary principle tend to be accused 

for being too political. However, the situation in environmental law, which also 

includes the marine environment, needs to be flexible in order to respond to changing 

needs. When interpreting the legal terms, it is therefore useful to compare judicial 

regimes and use multidisciplinary instruments; insofar as the actions are objective, it is 

still within the examination of the actual law and the de lege lata perspective.17  

 

Furthermore the jurisprudence of the ECJ has been addressed, even though one 

valuable case stemmed from the General Court. Case law emerging from the General 

Court does not consist of the same authority as the normative ruling from the ECJ. 

However, it is still an important legal source, and if the General Court has stipulated 

something that has not yet been interpreted by the ECJ, that reasoning will be 

empowered before other supplementary law.18  

 

Even if a decision by the European court is only binding in the concrete case, the case 

law is still of great value in the legal debate and among practicing lawyers.19 

Additionally, the reasoning by the court is especially important when the law is vague 

and the gaps between the primary and secondary law need to be filled.20 In order to 

                                                        
14  Ibid 47.  
15  Case 148/73, Louwage v Commission, [1974], ECR 81, 89 para 12.  
16  See for example Case C-292/89, The Queen v Immigration appeal tribunal ex parte Antonissen, 

[1992], ECR I-745, para 18.   
17  Per Henrik Lindblom, “In dubio pro natura!: Några civilprocessuella frågor inom miljörätten”, 

[2000/2001], Juridisk Tidskrift, vol 4, 805, 807.  
18  Hettne and Otken Eriksson (n 13), 56. 
19  Stig Strömholm, Rätt, rättskällor och rättstillämpning, (5th edn, Norstedts Juridik, 1996), 324.  
20  Hettne and Otken Eriksson (n 13), 49.  
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understand the use of EU’s case law in this paper is it sufficient to briefly assess the 

court’s methodology. The scholars have documented the coherence in the ECJ’s rules 

of interpretation and since the ECJ has not explicitly referred to their theory, the legal 

doctrine has become a valuable reference.  

 
The judicial decisions of the ECJ are well established, due to the common law 

tradition within the legal system of the Union. When the written law has not settled 

any clear meaning of a provision, the ECJ will consider the purpose of the paragraph, 

so called effet utile, which is a functional interpretation ensuring effectiveness.21 The 

reasoning can therefore be seen as a meta-teleological interpretation of the law; not 

only must the legal wording be considered, but the provision must also be interpreted 

in the bigger context in order to follow the constitutional telos within the European 

Union.22 Nevertheless, the methodology employed by the ECJ is a very 

comprehensive source, due to its constitutional pluralism.23  

 
Inter alia, certain landmark cases in the fisheries area have been identified, as well as 

cases useful for the management of the precautionary principle. The consequences and 

legal impacts of these rulings have been further challenged in this paper’s conclusions 

and final remarks. Even though the legal doctrine has raised its voice against an e 

contrario reasoning of the case law,24 it was necessary to touch upon a wide, yet 

rational, interpretation of the decisions in the context of this thesis. The frequently 

referenced landmark cases were employed by the courts before the updated legal 

regime, but even though the case law is old, it still plays an important and relevant role 

in the fisheries policy. It was therefore sufficient to critically analyze the court’s 

practice.  

 

The legal doctrine, such as academic articles, journals and textbooks, complemented 

the above-mentioned sources in the judicial examination and review. This material has 

primarily been contributed as a critical inspection of the written law, but it was also 

helpful with its explanatory relevance. The majority of the written material consists of 

well-known authors in the field of international environmental law, such as Markus 

Till, Ludwig Krämer and Stuart Kaye. However, local scholars have also been useful. 

Even though some of them have not previously published any reports, their critical and 

analytical reviews were still valuable in the examination of the existing law.  

 
However, natural scientific literature has been frequently used. Environmental law is 

complex, and marine environmental law is no exception. It was crucial to explain the 

basic structure of the ecosystem in the Baltic Sea to be able to discuss the prerequisites 

in the legal instruments. A good environmental status cannot be viewed in an effective 

                                                        
21  Ibid 49.  
22  Miguel P. Maduro, “Interpreting European Law: Judicial Adjudication in a Context of Constitutional 

Pluralism”, [2008], Working Paper IE Law School, 3.  
23  See for example Case C-283/81, CILFIT and Lanificio di Gavardo SPA v Ministry of Health, 

[1982], ECR 3415, paras 17-21.  
24  Hettne and Otken Eriksson (n 13), 165.  
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way only from legal perspectives, since it is strongly interlinked with ecological and 

biological concerns. The thesis will also clarify the technical construction of the 

fishing methods and its impacts on the bottom fauna. The results will be used in the 

discussion and when answering the questions of this paper.  

 

The scientific literature about the marine environment, as well as the effects by fishing 

methods, is massive. No literature from environmental organizations has been used, 

even though they have produced a great deal of information. This exclusion was made 

due to the nature of their bias and the possibility that their scientific results were 

favored by the organizations’ environmental objectives. Instead, a clear majority of the 

reports applied in this paper stem from the legal institutions’ own scientific and 

advisory expert groups, such as the ICES. When the legislator or the policy body 

refers to a specific scientific paper, that reference has been analyzed. To some extent, 

results from the Swedish authorities have also been utilized, in order to ensure the 

practical implications of different fishing methods and ecological marine tests. The 

large amount of reports and papers have been useful, due to my own limited 

experience in the field of marine biology. It would naturally have been preferable if 

my knowledge in this science had been greater.  

 

Is it possible to use the dogmatic method when the thesis tackles the de lege ferenda 

perspective, i.e. when the discussion goes beyond the existing law? The question has 

been raised in the legal doctrine as well,25 and Jareborg claims that it is within the 

legal scholarship to seek new interpretations and reasoning in order to develop the law. 

As long as the structural hierarchy of norms is respected, a widened discussion of the 

law can still be identified within the dogmatic system. In parts of this thesis, it has 

been necessary to have another perspective, insofar as the argumentation has been 

aimed at evaluating and elaborating on, rather than explaining, the existing law. This is 

natural to some extent, due to the vague provisions in this area of law, where the 

paragraphs and norms consist of functioning objectives. In the chapter about drift nets, 

the Commission’s proposal for a full ban on drift nets in all EU waters is also 

discussed. Thus, this part is not based on the existing law, but rather, is an attempt to 

analyze relevant legal concepts, where the comparative interpretation was assessed 

with indications of thresholds and examples of best practices. The aim is to compare 

the legislation on drift netting with bottom trawling and hence, reviews, proposals and 

recommendations, i.e. soft law, are interpreted. The findings and the discussion are 

constructed in a de lege ferenda perspective, however, the dogmatic method has still 

been used.   

 

                                                        
25  See for example Alexander Peczenik, “Juridikens allmänna läror”, [2005], Svensk Juristtidning 249, 

249. See also Nils Jareborg, “Rättsdogmatik som vetenskap”, [2004], Svensk Juristtidning 1, 4.  
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1.4  Definitions  

 
The Common Fisheries Policy (CFP) includes the relevant European legal fisheries 

acts such as the CFP Regulation and the MSFD. The CFP and the CFP Regulation 

must be distinguished.  

 

Conservation and management measures are frequently utilized within this paper. 

They should be understood as having two separate meanings, as in art. 1.1(a) CFP 

Regulation. Conservation means the measures to protect and preserve marine 

biological resources, whilst management is a broader term, and includes instruments to 

fulfill the conservation measures. Accordingly, management measures include not 

only conservation measures, but also social and economic factors. This balance is also 

supported by art. 2(1) in the CFP Regulation.  

 

The Baltic Sea area within this paper constitutes of the sub-divisions, defined by the 

ICES.26  

 

 
 

Figure 1 ICES sub-divisions in the Baltic Sea. 21: Kattegat; 22: Belt Sea; 23: Sound; 24: Baltic – West 

of Bornholm; 25: Southern Coastal Baltic – West; 26: Southern Coastal Baltic – East; 27: West of 

Gotland; 28: Gulf of Riga; 29: Archipelago Sea; 30: Southern Bothnian Bay; 31: Northern Bothnian 

Bay; 32: Gulf of Finland.  

 

 

                                                        
26  ICES, “Report of the ICES Advisory Committee on Fishery Management, Advisory Committee on 

the Marine Environment and Advisory Committee on Ecosystems” (ICES Advice, vol 8, 2005), 25.  
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Biological diversity, also referred to as biodiversity in this thesis, has been given the 

same meaning as in art. 2 in the CBD, namely “the variability among living organisms 

from all sources including, inter alia, terrestrial, marine and other aquatic ecosystems 

and the ecological complexes of which they are part; this includes diversity within 

species, between species and of ecosystems.”  

 
1.5  Disposition  

 
This thesis contains seven chapters, which are structured as follows. The second 

chapter focuses on the technical backgrounds of bottom trawls and drift nets. Since the 

overall aim of the paper is to investigate the current legal situation of bottom trawling, 

chapter two will specifically concentrate on bottom trawls. This chapter is necessary in 

order to answer the research questions in the following chapters, and to interlink the 

marine environmental law with fisheries policies. It is also crucial for the 

understanding of the methods and their effects on the marine environment.  

 

Chapter three examines the international legal fisheries regime, and starts with the 

UNCLOS. The maritime regions distinguished within the UNCLOS explain both the 

member states’ jurisdictional powers in the Baltic Sea, as well as the different legal 

instruments’ areas of application. Furthermore, the CBD and the incentives behind this 

Convention are presented in this chapter. Chapter four is built upon this presentation. 

 

The European fisheries policies are discussed in the fourth chapter. Chapter four starts 

with a general review on applicable EU law, where the Union’s regulatory competence 

is examined, as well as the precautionary principle and the legal basis on fisheries 

conservation measures. Moreover, the landmark case Mondiet is scrutinized; this case 

analyzes the legal basis on a ban on drift nets and the validity of the ban in the view of 

the precautionary principle. After the CFP Regulation, MSFD and the Helsinki 

Convention are introduced and examined separately. The chapter ends with a sub-

conclusion in order to summarize and discuss the legal regimes and interpret the 

provisions.   

 

Chapter five provides the reader with the legal review of drift nets. In addition, this 

chapter will investigate the historical background, as well as the notions, of the ban in 

the Baltic Sea. The chapter seeks to describe how the Commission now wants to 

prohibit this fishing gear in all EU waters. The results of this chapter will provide 

context for the next chapter, where the ban’s compatibility with bottom trawls will be 

discussed. Chapter five ends with a concluding part.  

 

Furthermore, the legal instruments in chapter three and four will be applied and 

reviewed on bottom trawling in the Baltic Sea in the sixth chapter. The approach starts 

with the regional Helsinki Convention, and the European and international 
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frameworks follow; the structure of the examination has then changed in order to 

ensure a more holistic approach and a logical progression in the discussion. This 

chapter demonstrates the uncertain relationship between marine environmental law 

and fisheries policies, in particular, policies concerning bottom trawling. The complex 

interconnections are also discussed in the section’s sub-conclusion.  

 

Lastly, the chapters are submitted and discussed altogether in chapter seven. A critical 

legal reasoning on the research questions is provided in the final remarks, and 

considerations on possible changes are discussed within a de lege ferenda perspective. 

1.6  Delimitations  

 
This research has been delimited and it focuses on the commercial fisheries industry of 

bottom trawling, therefore, the Habitats Directive has been excluded, since it primarily 

concerns marine protected areas.27 Furthermore, the Water Framework Directive 

(WFD) is only applied in general.28 The WFD’s area of application is inland waters 

and coastal waters; whilst fishery is excluded from the scope of application in the 

coastal waters. The Directive is therefore not relevant in order to fulfill the purpose of 

this study.  

 

For reasons relating to the scope of this thesis, only the most relevant descriptor in the 

MSFD was interpreted. A full analysis of the eleven descriptors would have been 

interesting, but instead, this thesis focuses on the specific applicable descriptor on the 

seafloor integrity.  

 

This is a legal research, but the subject is within a multidimensional area and an 

ecological review was necessary for the application. In order to understand the legal 

presentation, it was important to examine the trawls’ physical interaction with the 

seabed. However, the selectivity or the technical construction of the trawls, e.g. the 

mesh sizes, is not included.  

                                                        
27  See Council Directive (EEC) 92/43 of 21 May 1992 on the conservation of natural habitats and of 

wild fauna and flora [1992] OJ L206/7.  
28  Directive (EC) 2000/60 of the European Parliament and of the Council of 23 October 2000 

establishing a framework for Community action in the field of water policy [2000] OJ L327/1.   
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2  Technical Background of the Fishing Methods 

 

What we fish is dependent on how we fish it. The marine ecosystem is a cogency of 

several actors: prey and predator, inflows of salinity and outflows of freshwater, inputs 

of nutrients and algal blooms, healthy environment and fish stocks. The environmental 

status in the Baltic Sea is thus dependent on not only one, but many factors. Therefore, 

the impact of the methods and gears of fishing activity is relevant when applying and 

examining current fisheries law. In this chapter, the technical standards of bottom 

trawls and drift nets will be investigated, as well as their impacts on the marine 

environment. 

 
2.1  The Practice of Bottom Trawling 

 

“Bottom trawling and use of other mobile fishing gear have effects on the seabed that 

resemble forest clearcutting, a terrestrial disturbance recognized as a major threat to 

biological diversity and economic sustainability.”29  

 

Bottom trawling is a benthic mobile fishing method, used in order to capture fishes 

living on or closely above the seabed. Cod (Gadus morhua) is an example of a fish 

that is being trawled in the Baltic Sea, and it is also one of the most targeted 

commercial fish species in the Baltic basin.30 Bottom trawls are not only frequently 

used in the Baltic Sea, but also in the global fisheries sector. In fact, 23 percent of the 

global catch was obtained with bottom trawls in 2008.31 Accordingly, this fishing 

activity has a social-economical value; it is both financially efficient and allows for 

employment benefits. 

 

One or two vessels drag the heavy cone-shaped net over the seabed.32 The physical 

interaction with the seafloor causes disturbance and damage on the sediment. Benthic 

communities are being impaired, and the technique thereby disrupts the complex 

                                                        
29  Les Watling and Elliott A. Norse, “Disturbance of the Seabed by Mobile Fishing Gear:  

A Comparison to Forest Clearcutting”, [1998], Conservation Biology 1180, 1180.  
30  ICES Advisory Committee, Report of the Baltic Fisheries Assessment Working Group (WGBFAS), 

(CM ACOM, 2014), 11.  
31  Food and Agriculture Organization of the United Nations, The State of World’s Fisheries and 

Aquaculture 2008, (Rome, 2009), 69.   
32  Fisheries and Aquaculture Department, “Fishing Gear Types”, (Food and Agriculture Organization 

of the United Nations) < http://www.fao.org/fishery/geartype/205/en > accessed 28 September 2015.  

http://www.fao.org/fishery/geartype/205/en
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structure on the ecosystem.33 Thus, cumulative effects appear; disturbances in the 

marine population lead to changes in the food chains and the biomass decreases.  

 

Bottom trawling does not only reduce the fish species that is being caught, but it 

ultimately alters the stability of the benthic ecosystem.34
  The commercial fishery 

practices, especially bottom trawling activity, constitute the biggest threat to the 

biological diversity in Swedish waters.35 Scientists claim that in order to understand 

the effects on the benthic environment caused by bottom trawls, one must be aware of 

the relationship and functions of the species and their vulnerability.36   

 

 

 

Figure 2 A traditional Bottom Otter Trawl.37 
 

 

In a report published by the Helsinki Commission, the effects caused by bottom 

trawling were described as the main contributor to stress on the marine environment. 

The negative impacts occurred when the trawls altered the physical and biological 

characteristics of the seabed, and these extractions can change the benthic status for 

many years.38 In a recent research by the ICES, the impacts were divided between 

short-term and long-term changes. Mortality of benthic invertebrates, re-suspension of 

sediments and physical disturbance were recognized as negative effects in the short 

term. In the long term, may this lead to changes in the composition of species and 

reduction of the complexity of the habitats.39  

                                                        
33  Frode Olsgard and others, “Effects of bottom trawling on ecosystem functioning”, [2008], Journal of 

Experimental Marine Biology and Ecology, vol 366, 123, 123.  
34  Jan G. Hiddink and others, “Could our fisheries be more productive? Indirect negative effects of 

bottom trawl fisheries on fish condition”, [2011], Journal of Applied Ecology 1441, 1441.  
35  Havsmiljöinstitutet, “Havsmiljöinstitutets rapport till regeringen”, (hot mot biologisk mångfald, 

2011), < http://regeringsrapporten.havsmiljoinstitutet.se/?page_id=27 > accessed 13 October 2015.  
36  Olsgard and others, Effects of bottom trawling on ecosystem functioning (n 34), 124. 
37  Fisheries and Aquaculture Department, “Fishing Gear Types”, (Food and Agriculture Organization 

of the United Nations) < http://www.fao.org/fishery/geartype/306/en > accessed 29 September 2015. 
38  HELCOM, Ecosystem Health of the Baltic Sea 2003–2007: HELCOM Initial Holistic Assessment, 

proceedings no. 122, [2010], 27 and 29.  
39  Ole R Eigaard and others, “Estimating seabed pressure from demersal trawls, seines, and dredges 

based on gear design and dimensions”, [2015], ICES Journal of Marine Science 1, 2.  

http://regeringsrapporten.havsmiljoinstitutet.se/?page_id=27
http://www.fao.org/fishery/geartype/306/en
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2.2  The Practice with Drift Nets  

 
Fishing activities with drift nets are a longstanding practice. This passive fishing 

method consists of a simple construction; the nets are attached to the vessel and drift 

freely in the water column by the currents, the fishes being caught as they swim into 

the net. The nets are usually set in the pelagic waters, however, they can easily be 

changed to another depth. This practical design is an advantage of the fishing method 

and makes the practice efficient in economical terms.40 The negative impacts are 

mainly associated with the by-catches and unwanted catches; the drift nets are 

commonly referred as the wall of death.  

 

 

 
Figure 3 Drift nets consist of a simple construction.41  

 

 

Before drift netting was prohibited in the Baltic Sea, this fishing activity was primarily 

used to capture salmon (Salmo salar). However, other fishes were also targeted, such 

as cetaceans and seabirds.42 The use of drift nets in the Baltic Sea impacted the 

harbour porpoise, which are an endangered species, and the threat to these animals’ 

population led to a ban on the fishing gear in 2008.43  

                                                        
40  Antonello Sala, “Alternative Solutions for Driftnet Fisheries”, (European Parliament,  

Policy Department; Structural and Cohesion Policies, 2015), 17 and 19, accessed 5 October 2015.   
41  Fisheries and Aquaculture Department, “Fishing Gear Types”, (Food and Agriculture Organization 

of the United Nations) < http://www.fao.org/fishery/geartype/220/en > accessed 29 September 2015.  
42  OSPAR, Ospar Quality Status Report 2010, (OSPAR Commission, 2010), 74.  
43  Ch 5.2.  

http://www.fao.org/fishery/geartype/220/en
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3  Marine Policy under International Law  

 
3.1 United Nations Convention on the Law of the Sea  

 

The overall framework regulating the world’s maritime water is UNCLOS. The 

multilateral agreement was adopted in 1982, and was enforced twelve years later in 

1994. Since the EU is a contracting party to the Convention, it represents every coastal 

state in the UNCLOS. These states are therefore represented dually, except Russia, 

who is part to the UNCLOS but not to the EU. The UNCLOS can be seen as a 

codification of existing international customary law, and the protection of the marine 

environment in its chapter XII is therefore applicable on non-member states as well. 

When EU and its member states are implementing new legislation, they must also take 

the international principles and provisions into account. An example is the principle of 

cooperation, found in art. 123 of the UNCLOS, which commands the contracting 

parties to cooperate with each other.44  

 

Furthermore, and most importantly, the Convention sets the classification of the 

maritime zones. These zones divide the states’ boundaries, hereto setting their 

responsibilities and rights. What can be regulated and how this can be done in the 

Baltic Sea are therefore dependent on these legal zones.  

 

Figure 4 An illustration of the maritime zones according to UNCLOS. 

 

 

                                                        
44  Ch 4.1.3.   
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The baseline is the starting point, and this spot is normally determined by the low-

water line, see art. 4 in UNCLOS. However, the baseline may vary due to a craggy 

coastal line with reefs, close-by islands, bays or other immediate varieties along the 

coast. In that case, a straight baseline is drawn across the coast, rather than along the 

coastline, art. 7 UNCLOS. The landward water from the baseline is called internal 

waters, according to art. 8 in UNCLOS. Whilst the zone next to the baseline is called 

the territorial zone, see art. 2 UNCLOS, and this zone cannot be exceeded more than 

twelve nautical miles, measured from the baseline. Accordingly, the internal water is 

not included in those twelve nautical miles.  

 

A nation’s jurisdictional sovereignty is stronger when the zone is closer to the 

baseline. However, the supremacy within the territorial zone is not unrestricted, and it 

may be restrained by the UNCLOS, according to art. 2(3). An innocent passage is an 

example of such limitation, but fishing activities do not fall under that provision, art. 

19(i). Through UNCLOS, the coastal state has an extended jurisdiction and 

sovereignty in this zone. However, the member states have transferred their power to 

the Union; thus European law prevails within this zone, to the extent of which it is in 

accordance with international law.45  

 

The contiguous zone is adjacent to the territorial sea, and according to art. 33 in 

UNCLOS may this zone not be extended more than 24 nautical miles from the 

baseline; it can therefore be an overlap with the territorial zone. Both the contiguous 

zone, as well as the territorial zone, are optional; a state is not required to claim this 

area at all, or it can request for parts of the twelve additional nautical miles.  

 

The coastal states do not automatically own the right to the exclusive economic zone 

(EEZ), thus, this area must also be requested, art. 55 UNCLOS. It is stated in the same 

paragraph that the EEZ is the zone beyond and next to the territorial sea. In the 

beginning, the EEZ was only three nautical miles, which later turned into twelve 

nautical miles. Today, the EEZ may not extend to more than 200 nautical miles from 

the baseline, and this construction has created a substantial restriction of the high seas. 

There is no high sea in the Baltic basin, due to its small area, and the coastal countries 

call for their share of the EEZ. 

                                                        
45  Joined Cases 3, 4 and 6/76, Kramar and others v Officier van Justitie, [1976], ECR 1279,  

paras 30-33.   
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3.2  Convention on Biological Diversity 

 

During the United Nations Conference on Environment and Development, usually 

referred as “the Rio Earth Summit”, in 1992, the CBD was open for signature. The 

EU, as well as the nine Baltic coastal countries, signed the Convention at the Rio Earth 

Summit. Sustainable development was, at that time, of growing concern, but 

commitment to this concept was also growing.46 When the parties ratified the CBD, 

they agreed inter alia to protect the biodiversity and the sustainable use of its 

components, see art. 1 in the CBD.  

 

The governing party, i.e. the Conference of the Parties, has developed a strategic plan 

in order to ensure a wide range of biological diversity, and thereby also to halt its 

degradation, which covers the time between 2011-2020. Through a set of goals, the 

vision “Living in Harmony with Nature” is aimed to be fulfilled.47 Target six in the 

strategic plan strives to manage the fish and aquatic plants sustainably by adopting the 

ecosystem approach. Furthermore, the sixth target requires that “impacts on stocks, 

species and ecosystems are within safe ecological limits” by 2020. The plan is calling 

for better fisheries management and attempts to overcome the human influences on the 

marine environment. Hence, the CBD stresses a big concern over unregulated fisheries 

activities and refers the existence of the consequences due to a lack of effective 

management. Target six explicitly outlines bottom trawling as destructive 

management, as well as a harmful harvesting practice, since it damages the marine 

environment and ultimately the marine biodiversity.48 

 

Different legal mechanisms, with roots in the same approaches as target six, should 

help to ensure the implementation of the target and its objectives. Policies of concern 

should therefore include the ecosystem approach and numerous conservation 

measures.49 Later, the regional cooperation between the Baltic Sea countries within the 

Helsinki Commission will be discussed; this multilateral instrument should 

accordingly incorporate the strategic plan of the CBD.50  

                                                        
46  Secretariat of the Convention on Biological Diversity, Handbook of the Convention on Biological 

Diversity Including its Cartagena Protocol on Biosafety, (3rd edition, 2005), xxiii. 
47  Conference of the Parties to the Convention on Biological Diversity, “Decision adopted by the 

Conference of the Parties to the Convention on Biological Diversity”, (Convention on Biological 

Diversity), < www.cbd.int/doc/decisions/cop-10/cop-10-dec-02-en.pdf > 6, accessed 4 December 

2015.  
48  Conference of the Parties to the Convention on Biological Diversity, “Strategic Plan for Biodiversity 

2011-2020”, (Convention on Biological Diversity),  

< www.cbd.int/doc/meetings/cop/cop-10/information/cop-10-inf-12-rev1-en.pdf >  

8, accessed 3 December 2015.  
49  Ibid 9.  
50  See further ch 4.4.  

https://www.cbd.int/doc/decisions/cop-10/cop-10-dec-02-en.pdf
https://www.cbd.int/doc/meetings/cop/cop-10/information/cop-10-inf-12-rev1-en.pdf
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4  Fisheries Policy under European Law 

 

The main regulatory regime concerning the Baltic Sea area is the European Union. 

This multilateral organization contains a diverse set of legal instruments, which are 

both complex and flexible. It is therefore crucial, yet technical, to understand the 

dynamic interaction between the different legal components. Hence, this chapter starts 

with a brief and structural presentation of the legal framework under the Union’s 

common fisheries policies. Later comes a more detailed and thorough examination 

regarding the specific legal fisheries construction in the Baltic Sea.  

 
4.1  General Provisions of European Marine Law  

 

One of the objectives of the EU law is the protection of the environment and a 

sustainable development, art. 3(3) Treaty on the European Union (TEU).51 These 

objectives are specified in art. 191 TFEU, wherein it follows that the Union shall 

preserve, protect and improve the quality of the environment and shall practice prudent 

and rational utilization of natural resources. 

 

A fundamental provision in the Union law is the principle of conferred power, which 

entitles the EU to act only when it has been given power and authorization, art. 5 TEU. 

This competence can be either exclusive for the Union or shared with the member 

states; therefore, it is important to clarify in what kind of category each policy area 

falls into, see art. 2 TEU. The parties are bound by the principle of subsidiarity when 

the competence is shared, art. 5 TEU, and this means that the EU may only act when 

an action cannot be sufficiently achieved by the member state. The member state can, 

on the other hand, only act when the Union has not already done so. It is therefore 

essential to utilize the distinction correctly.  

  

According to art. 3(d) in the TFEU the conservation of the marine resources is within 

the Union’s exclusive competence. The competence in the area of agriculture and 

fisheries is shared, see art. 4.2(d) TFEU. The legal basis of fisheries management was 

unclear in earlier treaties; since the basis was not explicitly referred to anywhere in the 

legal acts. Instead, scholars extended the application of agricultural provisions, and 

included fisheries measures therein.52 Today is art. 4.2(d) TFEU subject to arts. 38-43 

TFEU, concerning both agriculture and fisheries. The ECJ has furthermore determined 

                                                        
51  Consolidated version of the Treaty on European Union [2012] OJ C326/13. 
52  Markus Till, European Fisheries Law: From Promotion to Management, (1st edn, Europa Law 

Publishing, 2009), 41. 
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the role of the Union in the landmark Kramar case, where the Court identified the 

EU’s authority to adopt marine conservations measures within EU waters.53  

 

However, the distinction between different policy areas is not always easy to draw, 

especially not in the field of the marine environment. The biological resources are 

dependent both on the fisheries policy, and also on marine environmental protection. 

A legislative act may, in practice, be based on different provisions in the TFEU, but 

this cannot be the case when the act refers to different legal procedures, i.e. shared and 

exclusive competences. In order to determine the legal basis the ECJ has ruled that the 

examination shall be based on objective criteria, and these will testify “the aim and 

content of the measure”.54 Hereby, the theory centre of gravity will be applied; an 

approach that was developed due to an environmental legislation consisting of several 

different objectives.55 

 
4.1.1 The Mondiet Case  

 

The theory center of gravity was applied in the Mondiet case.56 The first question in 

the dispute regarded the legal basis on a drift net ban, which had been adopted by the 

Council in 1992.57 The second question regarded the validity of the ban as such. 

 

The French Court, which contested the ban on drift nets, brought up the case. The 

dispute in the national court concerned fishermen who had ordered about seven 

kilometers of drift nets for tuna fishing. However, the fishermen cancelled their order 

when the regulation at issue entered into force; yet the delivery company still wanted 

their payment. Among other things, the appellant claimed that the aim the regulation 

was to protect was certain marine species, namely the by-catch, which was primarily 

of ecological concern, rather than an attempt to conserve the marine resources. They 

also accused the ban of not being based on scientific data. In fact, the appellant even 

recalled the supposed threat on the by-catch as non-existing. 

  
The ECJ affirmed the Union’s exclusive competence when regulating technical 

measures for the conservation of the marine resources. This power also extends to the 

vessels flying under a member state’s flag on the high seas, as in this case. 

Environmental considerations must be integrated in every measure made by the Union, 

regardless the branch of law. Therefore, current restriction was primarily imposed as a 

                                                        
53  Joined Cases 3, 4 and 6/76, Kramar and others v Officier van Justitie, [1976], ECR 1279,  

paras 30-33.   
54  Case C-155/91, Commission v Council, [1991], ECR I-939, para 7. 
55  Ludwig Krämer, EU Environmental Law, (7th edn, Sweet & Maxwell, 2011), para 2-70.  
56  Case C-405/92, Mondiet v. Armement Islais, [1993], ECR I-6133.  
57  Council Regulation (EEC) 345/92 of 27 January 1992 amending for the eleventh time Regulation 

(EEC) 3094/86 laying down certain technical measures for the conservation of fishery resources,  

[1992], OJ L42/15.  
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conservation provision, even though it also concerned ecological objectives.58 An 

environmental approach is, furthermore, directly linked to agricultural and fisheries 

policies, and it should therefore be seen as an integrated part of the CFP.59  

 

Regarding the second question, the ECJ did not find the prohibition invalid due to the 

precautionary principle. Instead, they justified the regulation on the grounds of the 

objective of the ban, which was to protect the marine living resources, and this was in 

line with the CFP. The Council shall, therefore, have the power to take conservation 

measures under secondary legislation, regardless of whether the provisions are not 

“completely consistent with the scientific advice.”60  

 
4.1.2  The Principle of Sincere Cooperation  

 

Art. 4(3) of the TEU stipulates the principle of sincere cooperation, in which mutual 

collaboration is a prerequisite. Hereby, the member states and the EU institutions shall 

respect each other’s tasks, such as the implementation of regulations and follow-ups 

on directives. Nevertheless, not all countries in the Baltic Sea region are bound to this 

principle, since Russia is not a contracting party to the EU. Instead, the relationship 

between Russia and the rest of the Baltic Sea coastal countries is governed by the rules 

and principles of public international law, and this cooperation is legally binding; art. 

5 in the CBD for example, claims cooperation between the contracting parties. The 

International Court of Justice has also confirmed the duty in the case law.61 However, 

in case of a dispute, the enforcement power is not strong, and the resolution tools are 

rather of a diplomatic nature.62   

                                                        
58  Case Mondiet v. Armement Islais (n 56), paras 24-25 in document 2. 
59  Ibid para 28.  
60  Ibid para 31.  
61  Legality of River Construction (Argentina v. Uruguay), Jurisdiction of the Court Judgment, I.C.J. 

Rep. 2010 (Apr. 20) 14, para 281.   
62  Miljö- och energidepartementet, Planering på djupet: fysisk planering av havet, (annex 2, SOU 

2010:91), 417. 
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4.1.3  The Precautionary Principle in General  

 

The precautionary approach is a rather new principle in regards to environmental 

policies, and it is even more recent in the marine legal framework.63 The establishment 

has been controversial, and it is difficult to understand and apply its precise meaning.64 

First, the concept was found in international environmental law, namely in principle 

15 of the United Nations Rio de Janeiro Declaration from 1992.65 Two years later, was 

it laid down in the European legal order as well, when the principle was found in art. 

174(2) of the Maastricht Treaty.66  

 

The principle is now mentioned in art. 191(2) TFEU and states that “Union policy on 

the environment shall aim at a high level of protection, taking into account the 

diversity of situations in the various regions of the Union. It shall be based on the 

precautionary principle and on the principles that preventive action should be taken...” 

Environmental protection must be integrated in all EU policies, due to art. 11 TFEU. 

This was also executed in the above-mentioned Mondiet case. 

 

Environmental policies must oblige the precautionary principle, according to art. 

191(2) TFEU. Accordingly, the precautionary principle shall be identified in all EU 

policies. Arts. 11 TFEU and 191(2) TFEU are therefore interlinked, and this reflects 

the entire Union law. Other principles of international environmental law should also 

be reflected in the interpretation of the precautionary principle, such as the principle of 

cooperation and sustainable development.67 Even though the precautionary principle is 

deeply reflected within the EU law, no definition has been stated in the treaties so far. 

As will be discovered, the interpretation has instead been developed by the case law. 

In section 4.2.1, the precautionary principle within the CFP Regulation will be 

presented.  

 
In the Artegodan case, the General Court described the precautionary approach as “a 

general principle of Community law requiring the competent authorities to take 

                                                        
63  It has been a comprehensive debate among the judicial scholars, whether to use the term “approach” 

or “principle”. The debate rather concerns the eligibility of using “principle” in the context of 

marine and especially fisheries management. It was argued that because of the fragile environment 

in the high seas, could no activity be allowed with a use of the precautionary principle. However, in 

this thesis are the words approach and principle used interchangeably, since there is no factual 

difference among the terms. For the debate, see inter alia Francisco Orrego Vicuna, The Changing 

International Law of High Seas Fisheries, (Cambridge University Press, 2005), 157. 
64  See for example Stuart M Kaye, International Fisheries Management, (1st edn, Kluwer Law 

International, 2000), 167.  
65  United Nations Rio Declaration on Environment and Development (13 June, 1992), 31 I.L.M. 874, 

(1992). 
66  Treaty on European Union signed in Maastricht [1992] OJ C191/01.  
67  Bénédicte Sage-Fuller, The Precautionary Principle in Marine Environmental Law, (1st edn, 

Routledge, 2013), 77.  
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appropriate measures to prevent specific potential risks …” Furthermore, the General 

Court declared, just like the ECJ did in the Mondiet case, that EU institutions may act 

in precaution, even though they lack clear scientific evidence.68
  

 

The application of the precautionary principle in the case law indicates that 

environmental protection is dependent on science. Consequently, scientists do play a 

central role in the application of the precautionary principle. The environmental 

objective then has to be balanced with socio-economic interests within the Union. The 

ECJ has legitimized a compromise of the general economic principles of the internal 

market, inter alia for the protection of the climate.69
 A compromise was also put forth 

in the above-mentioned Mondiet case from 1993, when the court impaired the freedom 

to practice business. The EU courts have further classified the level of risk assessment 

under the precautionary principle. The General Court stated that “the precautionary 

principle is designed to prevent potential risks. By contrast, purely hypothetical risks, 

based on mere hypotheses that have not been scientifically confirmed, cannot be 

accepted.”70  

 

The process of risk analysis have been concretized by the Commission, and structured 

into a three dimensional approach; assessment of risk, choice of risk management 

strategy and risk communication.71 The application of the precautionary principle is 

considered to be part of the element of risk management, and it may be invoked after a 

risk evaluation, where available scientific data has been examined. The process 

continuous, if the risk evaluation concludes that the environment, human, plant or 

animal health has a potential to be harmed.72 The Commission has also applied this to 

fisheries matters.73  

 

However, this approach is very theoretical. Firstly, it is difficult to balance the risk 

level. When is a risk dangerous enough? Secondly, it is difficult to balance the 

communication between scientists and decision-makers. Reports and calculations from 

ICES are either too technical for decision-makers to simply understand or they are too 

broad and oversimplified, which make the scoop of interpretation too wide.74 

 

                                                        
68  Case T-74/00, Artegodan and others v Commission, [2002], ECR-II 4945, paras 184-185. 
69  Case C-293/97, The Queen v Secretary of State for the Environment, Minister of Agriculture, 

Fisheries and Food, ex parte: H. A. Standley and others, [1999], ECR I-2626, para 54.   
70  Case T-229/04, Kingdom of Sweden v Commission, [2007], ECR II-2437, para 161.    
71  Commission, “Communication from the Commission on the Precautionary Principle”, (Communica-

tion), COM (2000) 1 final, 7.  
72  Ibid 12-13.  
73  Commission, “Communication from the Commission to the Council and the European Parliament - 

Application of the precautionary principle and multiannual arrangements for setting TACs” 

(Communication), COM (2000) 803, 5.  
74  Ibid 7.    
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4.2  The Common Fisheries Policy  

 

The common fisheries policy was originally regulated within the common agricultural 

policy in the Treaty of Rome. But in the late 1960s, the concern about the fisheries 

management was raised within the Union, after the trade liberalization of the marine 

resources had been flourishing. Yet, at that time, the degradation of the marine 

resources was realized. After several rounds of negotiations between the Council and 

the Commission; the Council adopted two regulations on the legal basis on the 

agricultural policy – one regulation for the common structural fisheries policy, and one 

regulation for the common market of the fisheries policy.75 These regulations settled 

the establishment of the CFP, and they changed the previous individual state behavior 

with national management into a common access of the fisheries waters and a mutual 

recognition of the Union principles and structure.  

 

There have been several reforms since the initial CFP Regulation in the 1970s. A new 

approach was launched in 2009, when the Commission presented its proposals for a 

new reform in a Green Paper.76 The discussion within the paper expressed alarming 

concerns over the current CFP Regulation at that time, and the upcoming reform 

therefore needed a new thinking. A reform with a broader perspective was needed, and 

the MSFD and the Integrated Maritime Policy were good examples. Relevant science 

and policies concerning the fisheries management had to be more integrated in the 

CFP Regulation.77 The Green Paper also outlined the importance to achieve the 

ecological, economical and sustainable objectives in the long term, since they are 

deeply interlinked and dependent on one another. However, the Commission reported 

the uncertainties over the management of these objectives; they were not provided 

with clear information and guidelines.78 Interestingly, but perhaps not surprisingly, 

these statements were also included in the Green Paper of the 2002 CFP Regulation 

reform. In which, the interdisciplinary problem was stated, and the environmental 

dimension of the fisheries policies was declared as a crucial concern.79  

 

The legislative framework under the CFP Regulations is determined by art. 43(3) 

TFEU. Accordingly, power has been given to the Council, which adopts legislation. 

The Council consists of the member states ministerial representatives, in this case their 

national fisheries ministers. Scholars within the legal doctrine are critical about the 

strong national influence that will come into play when the Council sets the 

                                                        
75  Council Regulation (EEC) 2141/70 of 20 October 1970 laying down a common structural policy for 

the fishing industry, [1970], OJ L236.   
76  Commission, Reform of the Common Fisheries Policy, (Green Paper), COM (2009) 163 final.  
77  Ibid 5-6. 
78  Ibid 9. 
79  Commission, Green Paper on the Future of the Common Fisheries Policy, (Green Paper), COM 

(2001) 135 final, 9 para 3.2.  
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environmental agenda for the entire union.80 The proposals originate from the 

Commission, who sets the political agenda and the debate, see art. 43(1) TFEU.  

 

Even though the power to regulate the conservation of the marine resources under the 

fisheries policy follows within the Union’s exclusive competence, member states may 

take “non-discriminatory measures” as far as twelve nautical miles from its baseline. If 

the measures are likely to affect vessels from other member states, a special procedure 

shall take place. The Commission and, occasionally, the Council have the decisive 

powers in that case, see art. 20 in the CFP Regulation.  

 
4.2.1  The Precautionary Approach in Particular   

 

The precautionary approach is also set out in the secondary legislation and the 

preamble to the CFP Regulation refers to art. 191(2) TFEU and highlights the 

precautionary approach as a guideline to the sustainable exploitation of marine 

biological resources, see para. 10 in the preamble to the CFP Regulation. Under art. 

2(2) in the same regulation, is the aim stated as “to ensure that exploitation of living 

marine biological resources restores and maintains populations of harvested species 

above levels which can produce the maximum sustainable yield.” The definition of 

this aim can be found in art. 4(8) in the CFP Regulation, where it states that the 

absence of scientific information is not a justification for not taking any conservation 

measures.  

 

Precaution and sustainable exploitation are hence interlinked. The sustainable 

objective is found in the paragraph before the precautionary principle, namely in art. 

2(1) CFP Regulation. Herein the environmental long-term concept is formulated 

together with economical and social benefits. The three pillars concept of the 

sustainable development is widely recognized in the international environmental law 

by legal scholars.81
 However, this three dimensional balance has changed throughout 

the years in the CFP Regulation. In the older version from 2002, these three aspects 

were to be adopted in a “balanced manner”.82 The same paragraph in the latest CFP 

Regulation contains a provision to “ensure that fishing and aquaculture activities 

contribute to long-term environmental, economic, and social sustainability.” The 

concept is further mentioned in the recital, para. 33, where it follows that member 

states should encourage responsible fishing by supporting fishing practices with the 

least negative environmental impact and the greatest benefit for society. The meaning 

of sustainable exploitation has also been established in a separate chapter; see part III 

                                                        
80  See for example Till (n 52), 18 and Eugénia da Conceicao-Heldt, The Common Fisheries Policy in 

the European Union, (1st edn, Routledge, 2004), 39ff.  
81  See for example Suzanne Kingston, “The Role of Environmental Protection in EC Competition Law 

and Policy”, (Leiden, 2009), 15. 
82  Council Regulation (EC) 2371/2002 of 20 December 2002 on the conservation and sustainable 

exploitation of fisheries resources under the Common Fisheries Policy, [2002], OJ L358/59, para 4. 
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of the CFP Regulation; where sustainable exploitation and conservation measures are 

interconnected. Therefore, it can be argued that the Union has changed their approach 

regarding this balancing concept, and more attention has been given to the superior 

sustainable concept.  

 
4.2.2 Regulating the Technical Measures  

 

In order to accomplish this aim with the set of objectives in the CFP, the EU has 

adopted various approaches, such as total allowable catches (TAC), and efforts to limit 

and regulate the technical measures. Technical measures refer to the fishing gear and 

fishing areas, as well as the time when the fishing practice is exercised.83 Fishing gears 

are divided between active and passive gear. Active gear can be moved by a vessel, 

like trawls, while passive gears are placed in the water, like drift nets.84   

 

The primary and most common effort to conserve the marine environment in the 

Union waters is the regulation of the technical fishing measures. The CFP Regulation 

defines the use of technical measures in art. 4.1(20), as an establishment “... of 

conditions for the use and structure of fishing gear and restrictions on access to fishing 

areas.” The appropriate and preferable technical measures in the European basins often 

vary, since the marine conditions and challenges are not equal. There is a matter of 

competing interests when regulating the technical measures, for example, appropriate 

mesh sizes or landing obligations. The framework must meet the expectations to 

protect sensible areas and marine ecosystems, and also must meet the fishermen’s 

economical interests.85 An example of a conservation provision, regulated through 

technical measures, is the ban of drift nets in the Baltic Sea. See further in chapter five. 

 

The Commission addressed the goal to use technical measures as a conservation tool 

in the works with the 2002 CFP Regulation. They highlighted the need to use 

measures for environmental protection, and to be creative when adopting new plans. 

The Commission outlined a discard ban as an example of such a measure.86 In the 

recent CFP Regulation, from 2013, the discard ban ceased to be just an example, and 

became an actual provision, see art. 2.5(a). This technical regulation is in line with the 

plan to reduce wasteful discards and instead develop and use more selective 

equipment.  

                                                        
83  European Commission, “Managing Fisheries”   

< http://ec.europa.eu/fisheries/cfp/fishing_rules/index_en.htm > accessed 16 September 2015. 
84  Council Regulation (EC) 2187/2005 of 21 December 2005 for the conservation of fishery resources 

through technical measures in the Baltic Sea, the Belts and the Sound, [2005], OJ L349/1.  
85  Directorate General for Maritime Affairs and Fisheries, "Development for a new framework for 

technical measures in the reformed CFP”, (European Commission),  

<http://ec.europa.eu/dgs/maritimeaffairs_fisheries/consultations/technical-

measures/documents/consultation-paper-tm_en.pdf > accessed 16 September 2015. 
86  Green paper on the Future of the Common Fisheries Policy (n 79), 9. 

http://ec.europa.eu/fisheries/cfp/fishing_rules/index_en.htm
http://ec.europa.eu/dgs/maritimeaffairs_fisheries/consultations/technical-measures/documents/consultation-paper-tm_en.pdf
http://ec.europa.eu/dgs/maritimeaffairs_fisheries/consultations/technical-measures/documents/consultation-paper-tm_en.pdf
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4.3  The Marine Strategy Framework Directive  

 

The MSFD was enforced in 2008, and was due to be implemented in the member 

states’ national legislation within the next two years. The development of the MSFD 

was an outcome of the sixth Community Environmental Action Programme (6th 

EAP), see preamble para. 4 in the MSFD. Because of the growing destruction and 

degradation of the marine biodiversity and the marine environment, the 6th EAP found 

it vital to establish a holistic programme to promote sustainable use of the marine 

resources, and to preserve the marine ecosystem, art. 6.2(g), 6th EAP.87 According to 

the Commission, regional projects had already been taking place, HELCOM was one 

example. However, these sectorial instruments were not effective enough, due to lack 

of enforcement and control powers.88 Nevertheless, the seventh EAP also states that 

unsustainable trends still exist.89   

  

The promoted sustainable use of the marine resources and the preservation of the 

marine ecosystem, initiated in the 6th EPA, are also found in today’s MSFD. All 

human activities, impacting the marine environment, including fishing practices, are 

recognized by the MSFD. This Directive should accordingly be identified as the 

environmental pillar of the CFP, see art. 1(4) MSFD. In order to accomplish this aim, 

the Directive must support and fulfill its obligations under several agreements, such as 

the CBD and HELCOM, see recital paras. 18 and 19 in the MSFD.  

 

The application scope of the MSFD is from the baseline to the end of a member state’s 

EEZ, art. 3.1(a) MSFD. Included in the application area is also the coastal water, 

according to the same paragraph, part (b). However, the Directive may not be 

applicable in this area, if the WFD or other Union legislation already has issued 

“particular aspects” of the marine environment there. This may lead to an unfortunate 

gap – since the WFD does not consider fisheries activities in the coastal water, and the 

MSFD may only stipulate the issue when it has not already been addressed by other 

Union legislation, e.g. the CFP Regulation. Scholars have questioned the wording of 

this paragraph. They argue that it lacks a coherent and logical meaning, and that it 

leaves room for discretion and difficulties in the interpretation.90 

 

                                                        
87  For further details see Commission, “Towards a strategy to protect and conserve the marine     

environment”, (Communication), COM (2002) 539 final.   
88  European Commission, EU Marine Strategy - A Story behind the Strategy, (2006), 9ff.  
89  European Parliament and Council “General Union Environment Action Programme to 2020 ‘Living 

well, within the limits of our planet’, (Decision), No 1386/2013, 20 November 2013,  

preamble para 4.   
90  Gabriel Michanek & Anna Christiernsson, “Adaptive Management of EU Marine Ecosystems”, 

(2013), Uppsala Faculty of Law Working Paper 5/2013, 208, accessed 4 October 2015.    
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Art. 4 in the MSFD identifies four marine regions in the Union waters, and the Baltic 

Sea is listed as one of them. Not only shall each member state establish and develop a 

national marine strategy plan, but the member states sharing a region shall also 

cooperate and develop common strategies to achieve a good environmental status by 

2020, see art. 6 in the MSFD. The HELCOM can be seen as a forerunner to the 

MSFD, since the intergovernmental cooperation in the Baltic Sea area already had 

developed the Baltic Sea Action Plan (BSAP) in 2007. Moreover, the urge for 

collaboration in the MSFD also demands an interaction with third parties. Russia is the 

only non-EU member state; nevertheless, Russia must also be integrated in these 

regional cooperation plans. There is a clear linkage between the MSFD and the 

HELCOM.  

 
A good environmental status is the primary objective of the MSFD, and the meaning 

of the wording is set out in art. 3(5) as “the environmental status of marine waters 

where these provide ecologically diverse and dynamic oceans and seas which are 

clean, healthy and productive within their intrinsic conditions, and the use of the 

marine environment is at a level that is sustainable, thus safeguarding the potential for 

uses and activities by current and future generations…” In order to concretize the 

definition and to demonstrate how a good environmental status shall be determined, 

eleven qualitative descriptors have been identified in Annex one of the Directive. 

According to a decision made by the Commission, each member state shall structure 

and specify these descriptors as a starting point to the achievement of good 

environmental status.91 In section 6.2.1, the application of these descriptors, together 

with the decision, has been illustrated in regards bottom trawling in the Baltic Sea. 

 

Further on, the descriptors shall be developed in a member state’s national strategy 

plan, which must be updated and reviewed every six years, art. 5 MSFD. Since the 

Directive was implemented and enforced in 2010, the next final review will be held in 

2016. According to the MSFD art. 1(3), these strategies must be based on the 

ecosystem approach. The term will be discussed under section 4.5, but it can already 

be noted that the MSFD lacks a definition of the approach.  

 
4.3.1  Seafloor Integrity 

 

The focus of this section is placed on descriptor six in the MSFD: the seafloor 

integrity, and it reads as follows “seafloor integrity is at a level that ensures that the 

structure and functions of the ecosystems are safeguarded and benthic ecosystems, in 

particular, are not adversely affected.” 

  

                                                        
91  Commission Decision, “On criteria and methodological standards on good environmental status of 

marine waters”, (Decision), 2010/477/EU, 1 September 2010, annex A para 8.  
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A good benthic environment requires diversity and productivity among the marine 

organisms and a stable and functioning natural ecosystem. The question is, to what 

extent, are the effects of human activities still sustainable, and, consequently, to what 

extent should they be allowed? Three steps should be evaluated when measuring these 

impacts. The first step is an identification of the ecological structure in the benthic 

area. The second step is an identification of human activity within a certain level of 

environmental degradation. The third step is an application of the “attributor” and the 

“indicator” on the parts of the ecosystem that are of the greatest importance; where the 

attributors define the seabed, and the indicators, the pressures. An attributor could be 

physical disturbance and the indicator would then be the loss of biodiversity. The 

result of the assessment of the attributes and indicators is then applied to the classified 

prerequisites for good environmental standards.92 The result is sustainable when the 

pressure does not take the ecosystem services, like the diversity and productivity, out 

of action.93  

 

The MSFD is based on the environmental provision in art. 192 TFEU. It is therefore 

possible for each member state to establish more stringent provisions, as long as they 

are in accordance with the rest of the Union law.  

 
4.4  The Helsinki Convention 

 

The anthropogenic impact on the Baltic Sea had a worrying effect on the marine living 

resources in the 1960s. Therefore, the initiatives on collaboration amongst the Baltic 

Sea countries began in the early 1970s. Environmental discussions were becoming 

more and more frequent, and the cooperation came just two years after the United 

Nations Conference on the Human Environment, which was held in Stockholm. The 

UN conference in 1972 urged for more regional cooperating regimes with an 

ecological topic.94 All in all, this led to the first Convention on the Protection of the 

Baltic Sea Area (Helsinki Convention), signed in 1974. Through this Convention, the 

Baltic Marine Environment Protection Commission, more known as the Helsinki 

Commission or HELCOM, was established. This is the governing body of the 

intergovernmental cooperation; today it consists of the nine Baltic countries and the 

European Union. Moreover, HELCOM includes a wide network represented by 

observers, such as non-governmental organizations.95  

 

                                                        
92  Jake Rice and others, Marine Strategy Framework Directive: Task Group 6: Seafloor Integrity,  

(1st edn, European Commission Joint Research Center, 2010), 1 and 24.  
93  Ibid 4-5.  
94  Report of the U.N. Conference on the Human Environment, from the U.N. Conference in Stock-

holm, Sweden [Stockholm Declaration] (Stockholm, 16 June, 1972), U.N. Doc. A/CONF.48/14, 11 

I.L.M. 1416 (1972), see for example ch 2 para 3.  
95  HELCOM, “Observers”, < www.helcom.fi/about-us/observers/ > accessed 10 October 2015. 
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The same contracting parties who represented the first Helsinki Convention from 1974 

are parties today, in addition to the latest members; Estonia, Latvia and Lithuania. The 

revised and new Helsinki Convention was signed in 1992, and entered into force eight 

years later. This version was updated with numerous new attempts to tackle the 

degradation of the marine environment. One way was to expand the application area of 

the Convention, thus internal waters are now included in art. 1 of the Helsinki 

Convention. Several major principles were also introduced in the 1992 Helsinki 

Convention, such as the precautionary principle, best environmental practice and best 

available technology and the polluter-pays principle, found in art. 3.  

 
The process of managing and regulating the Baltic Sea continued with a joint 

agreement at the Bremen Ministerial Meeting of 2003. HELCOM and the Convention 

for the Protection of the Marine Environment of the North-East Atlantic and its 

resources (OSPAR) adopted a new, common management vision; the ecosystem 

approach to the management of human activities.96 The aim of the joint agreement was 

to develop further objectives in the framework for a healthier water quality, and this 

has led to several guidelines and quantitative definitions on the interpretation of the 

ecosystem approach. The Ministerial Meeting furthermore acknowledged the need for 

better integration between fisheries policy and marine environmental protection.97 In 

order to ensure a comprehensive and interlinked regulatory machine towards 

conservation of the marine resources, the HELCOM and OSPAR highlighted the need 

for regional and European authorities to fulfill their obligations under UNCLOS and 

CBD.98 

  

The precautionary principle plays an important role in the HELCOM, especially after 

the 2003 Bremen Ministerial Declaration, when the ecosystem approach was 

established.99 Hereto, the HELCOM enacted a recommendation on the 

implementation, which directly linked the ecosystem approach to the precautionary 

principle. Regional declarations have acknowledged their concern about its 

environment and biodiversity, and the interconnection to human pressure and marine 

activities. In this respect, the precautionary principle, in connection with the ecosystem 

approach, should be influenced in the management work as well as in practical 

assessments. 

 

 

                                                        
96  HELCOM Bremen Ministerial Declaration, [2003b], 25 June, 2003.    
97  Joint Ministerial Meeting of the Helsinki and OSPAR Commissions, “Statement on the Ecosystem 

Approach to the Management of Human Activities”,   

< www.bmub.bund.de/fileadmin/bmu-import/files/pdfs/allgemein/application/pdf/JMM.pdf > 4,  

accessed 16 October 2015.  
98  Joint Ministerial Meeting of the Helsinki and OSPAR Commissions, “What HELCOM and OSPAR 

can bring to the development of the European Marine Strategy”,   

< http://bmub.bund.de/fileadmin/bmu-import/files/pdfs/allgemein/application/pdf/JM05R1.pdf > 2, 

accessed 18 October 2015. 
99  Statement on the Ecosystem Approach to the Management of Human Activities, (n 97), 1.  

http://www.bmub.bund.de/fileadmin/bmu-import/files/pdfs/allgemein/application/pdf/JMM.pdf
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The organizational structure in the HELCOM is divided into five permanent groups 

and three time-limited groups. These groups implement policies and propose topics of 

discussion to the meetings with the Heads of Delegation (HOD). The contracting 

parties represent the HOD, and they meet annually with the HELCOM, art. 19(4). The 

working groups cover different areas, one of them being the time-limited group 

centered on Ecosystem based Sustainable Fisheries (FISH group).   

 

The FISH group is a link between the representatives in the fisheries and 

environmental sectors, as well as observers. They report their findings to the HOD. 

The FISH group works with the implementation of the ecosystem approach and must 

address and follow-up the outcomes from the fisheries sector. Hence, the group must 

interact with several actors, such as the ICES, and they also need to be a bridge 

between policy and science. The FISH group must work coherently and in an 

integrated manner with a separate Group on the Implementation of the Ecosystem-

based Approach (GEAR).100 The ambition of the FISH group is to manage and control 

the objectives of a good environmental status of the Baltic Sea by 2020.  

 
4.4.1  Baltic Sea Action Plan 

 

Fisheries in the Helsinki Convention are mainly regulated in the BSAP. The 

programme was adopted in 2007 in light of the ecosystem approach. The BSAP and 

the MSFD have several similarities; among them is the aim to achieve a good 

environmental status by 2020. This dynamic relationship is moreover reflected in their 

regulatory connection; the BSAP can be seen as the regional MSFD and the 

Directive’s strategy plans. The BSAP should therefore also be in accordance with the 

MSFD.101   

 

The vision of the BSAP is found in the Helsinki Convention’s preamble, and it is 

separated into four sub-sections: eutrophication, biodiversity, hazardous substances 

and maritime activities. These goals are concretized by separate ecological objectives, 

in order to define the characteristics of a good environmental status. When making 

regulations, it is rare to regard the ecosystem in a holistic respect. Rather, focus is 

placed on the more commonly used sectorial regulation, where each fish species is 

regulated individually, in order to restore that stock.102 The goal to have a good 

conservation status for the biodiversity in the Baltic Sea is, for example, defined as 

“restoring and maintaining seafloor integrity at a level that safeguards the functions of 

                                                        
100 HELCOM, “GEAR”, < http://www.helcom.fi/helcom-at-work/groups/gear/ > accessed 20 October 

2015.  
101 Annika Nilsson and Brita Bohman, ”Legal prerequisites for ecosystem-based management in the 

Baltic Sea area: The example of eutrophication”, [2015], AMBIO, vol 44, 370, 374.  
102  Minna Pyhälä, “HELCOM Baltic Sea Action Plan: An Ecosystem Approach to the Management of 

Human Activities” in Marcus Reckermanns et al (ed), Climate Impacts on the Baltic Sea: From 

Science to Policy, (Springer, 2012), ch 2, 50.    

http://www.helcom.fi/helcom-at-work/groups/gear/
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the ecosystems.”103 Furthermore, targets and indicators are linked to measure the 

results and trends of the conservation. The outcomes will periodically be reviewed, 

compared and applied on the goals – in this case, the conservation of biodiversity. The 

objective is an outcome of the wider international aim, according to the CBD, to halt 

the degradation of the marine biological diversity. Human activities have a great 

impact on the regional biodiversity, and the BSAP focuses on measures related to the 

fisheries.104   

 
4.5  Ecosystem-based Management  

 

The ecosystem approach was first established in the CBD in 1995, and since then, the 

concept has been elaborated and developed, inter alia in the Helsinki Convention.105 

The CBD describes the approach as a plan to integrate the management of “land, water 

and living resources that promotes conservation and sustainable use.” It recalls a use 

of adaptive management when a lack of knowledge of the ecosystem is at hand.106 The 

ecosystem approach and its claim for adaptive management exists in the regulatory 

regime for the Baltic Sea; not only does the CFP Regulation have a far reaching 

commitment to the ecosystem approach, but the MSFD and the WFD calls for such 

management too, and the BSAP specifically calls for the approach under the fisheries 

strategy.107 Accordingly, member states shall adopt the ecosystem approach, see e.g. 

art. 2 CFP Regulation.  

 

However, the implementation and adoption of an ecosystem-based management must 

appear at a national level, even though the tools and guidelines take place in an 

international regime.108 The adoption of conservation measures in the CFP proposes 

for different types of fishing restrictions, such as the fishing methods, fishing 

opportunities and characteristics of the fishing gears, see art. 7 in the CFP Regulation. 

However, these are only examples of measures that member states may commit to, and 

it leaves room for discretion.  

 

                                                        
103 HELCOM Ministerial Meeting, “Baltic Sea Action Plan”, (2007a), 18.  
104 HELCOM, Biodiversity in the Baltic Sea: An integrated thematic assessment on biodiversity and 

nature conservation in the Baltic Sea, proceedings no. 116B, [2009], 92.  
105  Statement on the Ecosystem Approach to the Management of Human Activities, (n 97), 1. 
106  Convention on Biological Diversity, “Report of the fifth meeting of the Conference of the Parties to 

the Convention on Biological Diversity”, (Nairobi, 15-26 May, 2000), 103-104.  
107  Ibid 20.  
108  Nilsson and Bohman, (n 101), 375.  
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4.6  Conclusion 

 

Current marine law is undergoing institutional and structural changes. The 

international ruling still governs the overall framework, with the UNCLOS in the 

leading position. However, both international and European institutions call for a more 

holistic discipline, whereas the regional approach is subject to more influence, in order 

to adapt the most adequate measures. Both CBD and MSFD call for regional 

cooperation, for example. However, the exclusive power for conservation of the 

marine resources still remains in the control of the EU, even though enforcement is 

within the competence of the member states. The member states may take measures 

for the conservation of the marine resources; insofar they do it on their own vessels. 

Restrictions on their own vessels would most likely not affect the condition in the 

Baltic Sea though, but only the member state’s own national fishing industry, which 

cannot be considered an optimal socio-economic solution.  

 

Arguably a great portion of the marine management has been transferred to the MSFD 

and the national strategy plans, as well as to HELCOM and the BSAP. A regional 

construction does not necessarily translate to small-scale approaches. Instead, this 

approach strives for a solid management discipline, where the maritime issues are 

tackled in a bigger picture and the cumulative impacts on the marine environment are 

reviewed altogether. The CFP Regulation is rather based on a single-species approach, 

where technical measures such as TAC has a stock-by-stock concentration rather than 

a full scale implementation of the integration principle in the primarily law. This 

approach corresponds with the ban on drift nets, discussed in the following chapter. 

How well the written policy has been transferred into practice in the case of bottom 

trawling will be viewed in chapter six. According to the discussion in this section 

cannot and should not the fisheries be seen in isolation from the diverse and complex 

ecological structure in the marine environment. 
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5  Legal Review of Drift Nets under European 

Law 

5.1 Historical Background  

 

Drift nets are controversial, and the hot topic has been subject to debate for quite some 

time. In the late 1980s, the General Assembly of the United Nations (UNGA) 

proposed a resolution, which called for stricter forces against the uncontrolled use of 

large-scale drift nets. The concern regarded the negative impacts caused by the fishing 

method, which was the unwanted by-catch of seabirds, marine mammals and non-

targeted fishes, which were entangled and accidentally killed in the nets.109 The 

resolution also called for a use of the “relevant principles” in the UNCLOS. Even 

though the UNCLOS lacks an explicit mention to the precautionary principle; must 

arts. 192 and 194 be read in favor of the preservation and conservation of the marine 

environment.110 Shortly after UNGA’s proposal, the Assembly adopted a moratorium 

on large-scale pelagic drift net fishing.111  

 

The jurisdictional discussion continued in the Council of the European Union, and in 

1992, a regulation was recalled, which introduced a halt of the use of large drift 

nets.112 Hereby, drift nets longer than 2,5 km were prohibited in almost all EU waters 

and by EU vessels outside the EU territory; the Baltic Sea was, however, excluded 

from the regulation. It has been argued that the reason behind the exclusion was due to 

the application area of the UNGA; it aimed to restrict drift nets in the high seas, and 

the Baltic Sea is a small basin with no open ocean. This argumentation lacks 

consistency, however, since the EU then implemented restrictions in Union waters and 

still excluded the Baltic Sea. Most likely, the Baltic Sea was excluded because of an 

ecological concern; drift nets were mainly used in order to capture tunas and 

swordfish. However, drift netting in the Baltic Sea targeted salmon, which was fished 

in the coastal zones, and national authorities in this area better controlled the risks.113  

 

                                                        
109  G.A. Res., U.N. GAOR, 85th Sess., Supp. No. 85, vol. I, at 82, U.N. Doc. A/44/225 (1989).   
110  See also art 61(2) in the UNCLOS.  
111  G.A. Res. 183, U.N. GAOR, 79th Sess., Supp. No. 79, vol. I, at 77, U.N. Doc. A/46/215 (1991).  
112  Council Regulation (EEC) 2141/70 of 20 October 1970 laying down a common structural policy for 

the fishing industry, [1970], OJ L236.   
113  Ronán J. Long and Peter A. Curran, Enforcing the Common Fisheries Policy, (1st edn, Oxford; 

Fishing New Books, 2000), 284.  
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The problems with the enforcement and controlling system continued, and in 2002, an 

even stricter regulation was adopted. Vessels kept fishing with large scale drift nets, 

and it was easy to escape sanctions, due to the loopholes in the legal text. In addition, 

the environmental negative impact continued to occur.114 The new 2002 Regulation 

banned all types of drift nets if they were intended to capture highly migratory species. 

The Baltic Sea was still excluded.   

 
5.2  Full ban in the Baltic Sea  

 

A full ban on drift nets in the Baltic Sea was instead enacted in a separate regulation in 

2008.115 The Regulation not only stipulates a ban on the use of this fishing gear, but 

also a prohibition to keep drift nets on board on vessels, see art. 9. The reasons behind 

the revolutionary approach were summarized by the Commission in the proposal, 

where they stated that the prohibition was in line with the expansion of the protection 

of cetaceans, especially the endangered harbour porpoise, as well as the common 

effort to preserve the footprint on the ecosystem.116 Scientific advisory agencies, ICES 

and the Technical and Economic Committee for Fisheries, had been consulted for a 

proper investigation regarding the use of drift nets in the Baltic basin.  

 

ICES found a depletion of cetaceans in the Baltic Sea, and called for urgent actions. 

However there was no agreement as to whether these numbers were mainly recorded 

due to the incidental killings caused by drift nets, or whether climate related factors, 

such as cold temperatures, were the leading contributor.117 The ICES had furthermore 

tried to collect data from the Baltic Sea countries, but the result surprised the 

scientists. Accordingly, no by-catch of cetaceans had been recorded in 2006. Even 

though the amount of the species was alarmingly low, with about 1,000 cetaceans in 

the Baltic Sea, the scientists claimed that there was an inaccuracy in the collected 

numbers. Either the non-existing incidental target was a consequence of the low level 

of cetaceans, there was barely no harbour porpoise to catch, or was it due to the 

unwillingness of the fishery industry to report the by-catches.118  

                                                        
114  European Commission, “Review of the EU regime on the small scale driftnet fisheries”,  

<http://ec.europa.eu/smart-

regulation/impact/planned_ia/docs/2013_mare_107_small_scale_fisheries_driftnets_regime_en.pdf>

ch A para 1, accessed 19 November 2015.   
115  Council Regulation (EC) 2187/2005 of 21 December 2005 for the conservation of fishery resources 

through technical measures in the Baltic Sea, the Belts and the Sound, amending Regulation (EC) 

1434/98, [2005], OJ L349/1.  
116  Commission, “Laying down measures concerning incidental catches of cetaceans in fisheries and 

amending Regulation (EC) No 88/98”, (Proposal), COM (2003) 451 final, 2. The aim to protect the 

endangered harbour porpoise is also regulated in the Council Regulation (EC) 812/2004 of 26 April 

2004 for laying down measures concerning incidental catches of cetaceans in fisheries. 
117  ICES, “Report of the ICES Advisory Committee on Ecosystems 2002”, (Copenhagen, 7-12 June 

2002), 7.  
118  ICES, “Report of the Study Group for Bycatch of Protected Species”, (Copenhagen, 29-31 January, 

2008), 23-24. 

http://ec.europa.eu/smart-regulation/impact/planned_ia/docs/2013_mare_107_small_scale_fisheries_driftnets_regime_en.pdf
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The reasons behind the ban, however, was inter alia to fulfill obligations in 

international treaties, such as the Habitat Directive, which required a well established 

system for the incidental killings of cetaceans, see art. 12. Furthermore, the new 

legislation was in line with art. 2 in the CFP Regulation and the overall aim of the 

CFP; namely to incorporate environmental protection in the fisheries policies. There 

was a “need to increase conservation measures of these species in a consistent and 

cooperative manner at Community level.” The Commission then examined what 

impact a ban would have on the business sector as well as the effort obligations: a so 

called “cost-benefit analysis.” Whereby, a discussion regarding the economic factors 

was raised.119 

 
5.3  Proposal for a full ban in all EU waters  

 

Lack of compliance and effective control programs still exists in the drift net 

management of the EU. According to the Commission, the current legislative 

measures consist of loopholes and ambiguous definitions.120 Some cases have been 

brought to the ECJ,121 but the Commission assumes that a large number of vessels are 

still carrying drift nets on board and are operating in illegal fishing practices. In order 

to overreach these numbers, and also to assist and make it more effective for national 

monitoring programmes, the Commission has initiated a reform project.122 The results 

lead to a proposal for a full ban of drift nets in all EU waters.123 

 

The proposal is based on the precautionary principle, and the Commission outlined the 

importance of the approach, since it is mentioned not only in the primarily legislation 

of the Union, but also in international law.124 The Commission also referenced the 

principle in terms of the importance of a precautionary approach to a sustainable 

exploitation of the marine resources. An approach that, furthermore, shall contribute to 

the interpretation of the CFP, especially in the implementation of the aim in the MSFD 

to achieve a good environmental status by 2020.125 In addition, it is a prerequisite in 

the ecosystem approach to preserve the negative impacts on the marine ecosystem, and 

unwanted by-catches must be avoided.126  

 

                                                        
119  Proposal for measures concerning incidental catches of cetaceans in fisheries, (n 116), 17 ff. 
120  Review by the European Commission, (n 114), 2-3.     
121  Case C-249/08, Commission v Italy, [2008], OJ 2008/C209. 
122  Review by the European Commission, (n 114), end of para 1.   
123  Commission, “Proposal for a regulation of the European Parliament and of the Council laying down 

a prohibition on driftnet fisheries”, (Proposal), COM (2014) 265 final.  
124  Ibid 3 and 5. 
125  Ibid 5.  
126  Ibid 7.  
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5.4  Conclusion  

 

The tragedy of the commons plays a central role in the work towards a prohibition of 

drift nets, and the anthropogenic behavior was very obvious when the cetacean species 

had been pushed to its limit. Even though the ICES and other scientific organizations 

did not have enough statistical proof or accurate numbers regarding the amount of 

incidentally killed by-catches caused by drift nets; the Council still found it sufficient 

enough to ban the use of drift nets in the Baltic Sea.   

 

There was much scientific uncertainty in regards to the reasons behind the low 

numbers of the threatened species in the Baltic Sea. The legal reasoning in the 

application of the principle, in this case, seems to be different in the case of bottom 

trawling. The scientific uncertainty on drift nets relates to the causes behind the 

depleting fish stocks. Why are harbour porpoise endangered? In the case of bottom 

trawls, we do know that the fishing practice is harmful. Although, the question is, how 

harmful is it, and what might be its effects on the marine environment? 

 

In order to protect the cetacean species, the European Council applied the 

precautionary principle on the use of drift nets in the Baltic Sea. This is an approach 

that the Commission now wants to develop in all EU waters, since it also would be in 

line with the CFP, and especially, the aim with the MSFD. In the next chapter, this 

kind of legal reasoning will be applied on current fisheries policies on the bottom 

trawling in the Baltic Sea.  



 
 

36 

 

6  Legal Application on Bottom Trawling in the 

Baltic Sea  

 

The massive legal mechanism on the fisheries policy in the EU has been clarified in 

chapter two. Yet, the system of directives and multilateral agreements, principles and 

different competences are complex. In this chapter, the legislation will therefore be 

applied on bottom trawling in the Baltic Sea. The legal instruments will be examined 

separately, but due to their interlinked relationship, is it impossible to keep them 

totally distinguished. They may have different areas of application and varying power. 

Nevertheless, the ecosystem is not only holistic, but also is the aim of the new, marine 

regulatory regime. The discussion in this chapter starts with the most specific policy 

making body in the Baltic Sea; namely HELCOM, and continues with EU law and 

then the international framework.  

 
6.1  The Regional Legal Framework and Bottom Trawling   

 

A report published by the Helsinki Commission determined the current status of the 

ecosystem in the Baltic Sea, and describes the level as unacceptable.127 Anthropogenic 

impacts cause the greatest pressure on the biodiversity; physical interaction and 

disturbances on the seafloor stirring up sediments, and commercial fishing activities 

are examples of the contributors.128 In regards to that, the report explicitly references 

bottom trawling as one of the biggest causes of the pressure on the marine 

environment in the Baltic Sea.129 The Helsinki Commission also addressed the 

negative impacts caused by bottom trawling in another report. Many of the effects 

have already been mentioned in this research, however the “heavy damage to several 

species” and disruption on the benthic community were of extra concern.130 The 

Helsinki Commission urged, in this regard, for an effective implementation of the 

ecosystem approach to fisheries management.131 

 

                                                        
127  HELCOM, Ecosystem Health of the Baltic Sea 2003–2007: HELCOM Initial Holistic Assessment, 

proceedings no. 122, [2010], 14.  
128  Ibid 22-23.  
129  Ibid 27. See also 29.  
130  Ibid 95-96.  
131  Ibid 98. 
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The regional cooperation has an overall aim to restore a healthy Baltic Sea. The aim 

seems far away, when considering the basin’s current status, as reported in the above-

mentioned publications. Nevertheless, the HELCOM has developed several different 

tools in order to fulfill its goals. International frameworks, such as the CBD, 

doubtlessly inspire these instruments, and they should therefore be interpreted in 

harmony and reviewed in a holistic approach. The ecosystem management in the 

HELCOM may be guided by the approach in the CBD.  

 

The ecosystem approach was developed in the BSAP and should be understood as a 

general provision to manage the programme’s visions in an ecological manner, such as 

when implementing strategies and plans, like MSFD. Furthermore, the ecosystem 

management should strive to prove the synergies with EU’s strategies and HELCOM. 

The regional, specific knowledge of environmental status in the Baltic Sea should be 

incorporated when working towards a coordination with European and international 

rule of law.132 The recently mentioned reports must, therefore, be reviewed when 

setting standards, and be used as coordinators in the work of a good environmental 

status by 2020.  

 

Moreover, the ecosystem-based approach is also an instrumental part of working 

towards sustainable fisheries; especially constructed by the FISH group and the GEAR 

group. Previous achievements by the FISH group include red lists of certain species 

and habitats, and the creation of marine protected areas, in line with art. 15 in the 

Helsinki Convention. The network of these areas were established in the 1990s, after 

an agreement among the coastal Baltic States. This commitment is also interlinked 

with the urge to implement protected areas in the CBD, and the Helsinki Convention 

explicitly ensures to have the CBD in mind when setting targets for the protected 

areas.133 In order for protective areas to be legally binding, they must be implemented 

in the national legislation and be grounded on international law, such as CBD.134  

 

The aim with this thesis is not to investigate the marine protected areas in the Baltic 

Sea. Nevertheless, these measures are interesting from a comparative point of view, 

since the protected areas were implemented to ensure the fulfillment of international 

law, in this case the CBD. Particular protection of the benthic environment has also 

been designated in the CBD; more precisely in the strategic plan target six, which 

outlines bottom trawling as harmful behavior. However, the current policy act in the 

Helsinki Convention does not meet or incorporate target six, and severe bottom 

trawling as such is mostly unregulated.  

 

                                                        
132  HELCOM Copenhagen Ministerial Declaration, “Taking Further Action to Implement the Baltic Sea 

Action Plan - Reaching Good Environmental Status for a healthy Baltic Sea”, (2 October, 2013), 4.    
133  Helsinki Convention, 19.  
134  HELCOM, Planning and management of Baltic Sea Protected Areas: guidelines and tools, 

proceedings no. 105, [2006], 21-23.  
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The Helsinki Convention has, in many regards, compelled the EU to take certain steps, 

while the European Union then has translated the soft law into hard law. An example 

is the BSAP and the way in which it strives for a good environmental status, as well as 

the subsequent MSFD. Nevertheless, the MSFD is the framework for good 

environmental status today, and the BSAP builds upon the MSFD. HELCOM can be 

seen as the pusher, which sets the agenda and expands the initiative with the marine 

protected areas. Strengthening the policies about bottom trawling is therefore 

necessarily.  

 

The management strategy in the BSAP was divided into four sub-sections: 

eutrophication, biodiversity, hazardous substances and maritime activities. Special 

attention in this paper was given to the goal of a healthy biodiversity. Three ecological 

objectives have been implemented in this regard in the BSAP:  

 

“-  restoring and maintaining seafloor integrity at a level that safeguards the 

functions of the ecosystems;  

- that habitats, including associated species, show a distribution, abundance and 

quality in line with prevailing physiographic, geographic and climatic 

conditions; and  

- a water quality that enables the integrity, structure and functioning of the 

ecosystem to be maintained or recovered.”135 

 

The first sentence is directly applicable on bottom trawling and the consequences on 

the seafloor, and the other two elements are indirectly applicable. Bottom trawling is 

still unregulated in the Baltic Sea Action Plan. Bottom trawling is also unregulated in 

the Helsinki Convention.   

 
6.2  The European Legal Framework and Bottom Trawling  

 
6.2.1  The Marine Strategy Framework Directive  

 

The environmental pillar in the CFP, also known as the MSFD, has an application area 

covering the entire Baltic Sea, measured from the coastal state's baseline to the end of 

their EEZ, art. 3.1(a) MSFD. However, if other EU legislation has adopted a 

“particular aspect” of the marine environment in the coastal waters, that legislation 

will prevail over the MSFD. The MSFD overlap with the WFD in the coastal water, 

i.e. one nautical mile from the baseline. The WFD does not cover fish aspects in this 

area though, therefore, the instruments are consistent in this regard.136  

 

                                                        
135  HELCOM Ministerial Meeting, “Baltic Sea Action Plan”, (2007a), 18.  
136  Annex V, para 1.1.4 in the WFD.   



 
 

39 

The status as the environmental pillar of the CFP requires the Directive to be 

comprehensive and integrated with several acts. It is also the case that the MSFD links 

global acts like the UNCLOS and the CBD with regional acts like the Helsinki 

Convention, and the Directive furthermore calls for national strategy plans. The 

MSFD is, therefore, relevant for the marine protection in the Baltic Sea, as it is the 

common marine platform in the EU. The countries must implement the strategy plans 

in the MSFD, and the Commission takes that seriously. When Poland did not 

introduce a strategy plan in accordance with the MSFD, the Commission filed a case 

against Poland to the ECJ, and soon afterwards, Poland complied with the MSFD.137 

The requirements for the plans as such will be discussed, as will the follow-up 

strategies, which are not as controlled.  

   

Practical difficulties have also been noted in the implementation work with the 

national strategy plans. The Swedish Agency for Marine and Water Management have 

recently developed a programme of measures designed to achieve or maintain a good 

environmental status by 2020, i.e. part four of six in the marine strategy plan review. 

Even though the Agency claims that it would be important to restrict the use of bottom 

trawls, they also outlined a lack of functional indicators in the programme. They stated 

that it is not possible to bind the effects of bottom trawling with the definition of good 

environmental status, even if the effects in fact are incompatible with the definition. 

The Swedish Agency requested further knowledge, and also did so in the last review 

of their strategy plan in 2014, in order to be able to create adequate measures for the 

protection of the seafloor integrity.138  

 

The Swedish Agency for Marine and Water Management has further developed a 

programme of measures for the marine environment, pursuant to Sweden’s 

implementation of the MSFD, and with an application of the Directive’s art. 10; the 

establishment of environmental targets. The programme adopts the sixth descriptor, 

which is the seafloor integrity, on the bottom fauna in the Baltic Sea. The Agency 

estimates that bottom trawling by far is the most severe activity on the benthic fauna. 

Predicted impacts by the trawls are listed, and encompass, among other things, 

changes in the sediment and its structure and killing of sensitive organisms, which 

thereby also affecting the productivity of benthic animals.139 National reports have 

been critiqued in regards to the impacts by bottom trawls. When Denmark 

implemented descriptor six, the authorized environmental agency claimed that “an 

insufficient regulated bottom trawling will result in significant damage on the seafloor 

integrity…”140 Each and every national initial assessment report was summarized and 

published by the EU; Poland was excluded, though, since they did not compile an 

                                                        
137  Case C-245/12, Commission v Poland, [2012], OJ 200/8.  
138  Havs- och vattenmyndigheten, “God havsmiljö 2020: åtgärdsprogram för havsmiljön”, (Proposal, 

2015), 61. See also Havs- och vattenmyndigheten, “God miljöstatus 2020: Övervakningsprogram”, 

(2014), 125.  
139  Ibid, God havsmiljö 2020: åtgärdsprogram för havsmiljön, 62-63 
140  Naturstyrelsen, “Danmarks Havsstrategi: Socioøkonomisk analyse”, (2012, Miljøministeriet), 32. 
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initial assessment paper. Bottom trawling was referred to as the main cause of 

“physical damage” on the seabed.141  

 

It is remarkable, though, that the MSFD has not declared fisheries as a particular topic 

of concern to be implemented in the strategy plans. In art. 13 in the Directive, several 

legal acts are identified, and these shall be considered in the strategy plans; the CFP 

Regulation is excluded. Even though fisheries activities are not excluded, per se, in the 

MSFD, these measures must not be included, and the preamble refers to the CFP 

Regulation instead, the preamble para. 39.  

 
6.2.2  The Common Fisheries Policy Regulation   

 

The Council may have to take certain technical measures in order to minimize the 

negative impacts on the ecosystem, and to fulfill earlier discussed objectives, see art. 

2.3, read also arts. 6 and 7(2) in the CFP Regulation. The definition of technical 

measures in art. 4.1(20) in the CFP Regulation contains an ecological prerequisite, in 

line with the objective of the ecosystem approach. The CFP Regulation does not 

require states to take technical regulatory measures to protect the ecological objective. 

Even though restrictions on bottom trawls would follow the objectives and the 

ecosystem approach in the CFP Regulation, and also the precautionary principle to 

fisheries management in art. 2.2 of the regulation, these provisions have not been 

applied in the reality.  

 

The risk assessment tool in the interpretation of the precautionary principle follows 

when “scientific uncertainty precludes a full assessment of the risk and when decision-

makers consider that the chosen level of environmental protection ... may be in 

jeopardy.”142 A potential risk may, accordingly, be to endanger the health of the 

benthic fauna. The risks associated with bottom trawling in the Baltic Sea are not 

proven; it is doubtless that the method leads to disturbance on the seafloor – but what 

exactly does that mean?  

 

The problem with the interpretation of the precautionary principle on fisheries issues 

in the Baltic Sea is therefore two-fold. Firstly, there is scientific uncertainty about the 

consequences of bottom trawling as such in the Baltic area, and secondly, the 

decision-makers have no clear advice from the scientists, and the translation from 

science to law is, therefore, problematic. However, is it not exactly in these situations 

that the application of the precautionary principle is supposed to take place?  

  

                                                        
141  Claire Dupont and others, “Art 12 Technical Assessment of the MSFD 2012 obligations Baltic Sea”, 

(Milieu Ltd, 2014), 9. 
142 Commission, “Communication from the Commission on the Precautionary Principle”, (Communica-

tion), COM (2000) 1 final, 12.  
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After the risk assessment, the legal application in the management phase can be 

evaluated. Accordingly, this has not been applied on bottom trawling in the Baltic Sea 

in any official document from the European Union.  

 

The proposal for a full drift net ban in all EU waters was based on the precautionary 

principle and “necessary and appropriate for the implementation of the ecosystem-

based approach to fisheries management.”143 The Commission claimed that the fishing 

practice had a high risk of accidental killings of the harbour porpoise, a protected 

species.144 In order to ensure a sufficient risk assessment plan, the Commission 

consulted several scientific organizations and interested parties. Unfortunately, they 

received poor feedback and results. Instead, the Commission of the EU suggested a 

total ban on drift nets, since it was the most effective and relevant measure. 

Additionally, it created less administrative burden, and also led to the best 

environmental impact result.145  

 

The prohibition had already been translated into hard law in the Baltic Sea in 2008. 

There were difficulties when it came to the ICES fulfilling a proper risk assessment 

plan to the ban in the Baltic Sea, however, due to lack of information about the 

incidental catches and killings from the member states reports. No precise conclusion 

could therefore be drawn from the scientific advisor.146 In comparison with the efforts 

to restrict bottom trawling presented in this paper, it is remarkable, and to some extent, 

even inconsistent, that no regulation or proposal has been discussed on Union level in 

the area of bottom trawls.   

 

6.3  The International Legal Framework and Bottom Trawling  

 
6.3.1 The Convention on Biological Diversity  

 

The CBD is applicable within the contracting parties’ national jurisdiction, see art. 4, 

accordingly, the entire Baltic Sea is covered under the scope of the Convention. Many 

activities are included in the marine science; the marine environment is highly affected 

by pollution, land based animal agriculture, transportation, oil drilling and especially 

fishing activities. The regulation in the CBD encompasses an area that still is unknown 

                                                        
143  Commission, “Proposal for a regulation of the European Parliament and of the Council laying down 

a prohibition on driftnet fisheries”, (Proposal), COM (2014) 265 final, 4.  
144  Ibid 2-3.  
145  Ibid 3. 
146  Commission, “Cetacean incidental catches in Fisheries: Report on the implementation of certain 

provisions of Council Regulation (EC) No 812/2004 and on a scientific assessment of the effects of 

using in particular gillnets, trammel nets and entangling nets on cetaceans in the Baltic Sea as 

requested through Council Regulation (EC) No 2187/2005”, (Communication), COM (2009) 368 

final, 4 and 6.  
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by scientists, which ultimately associates marine environmental protection with 

scientific uncertainty.147  

 

The practical implication of the CBD in the Baltic Sea is its fundamental principles, 

which all Baltic Sea states are obliged to follow, such as the precautionary approach to 

the ecosystem. This approach has to be based on societal values; what level of 

protection are we seeking to uphold?148 The social choice for the level of protection in 

the Baltic Sea is then decided within the scope of the BSAP. The CBD sets the 

desirable status, e.g. sustainable fisheries and fish management in target six.  

HELCOM transforms the objectives of the CBD through certain indicators; like the 

seafloor integrity, and more specifically, the abundance and distribution among the 

habitats. This is how the BSAP has implemented both the descriptors in the MSFD, as 

well as the objectives in the CBD through an indicator assessment tool. 

 
6.4  Conclusion  

 

This chapter has acknowledged the adoption of current legal tools on bottom trawling 

in the Baltic Sea, using the legal filter in chapter three and four.  

 

The scientific reports used in the regional material of HELCOM have shown a severe 

status of the ecosystem in the Baltic Sea. Bottom trawling has been described as one of 

the main anthropogenic pressures on the marine environment. Both international and 

national scientific organizations have demonstrated their concern over the impacts by 

trawls on the benthic fauna.  

 

International provisions, as well as European and regional ones, aim to protect the 

marine environment, and therefore, certain approaches have been developed. 

However, none of these have yet been applied to bottom trawling in the Baltic Sea, 

and the practice is still mostly unregulated. Compared with the legal reasoning behind 

the ban on drift nets, it can be argued that the interpretation of the instrument is 

inconsistent. The gap between marine environmental protection and a destructive 

fishing method exists. Since the legal tools have not yet been reflected the scientific 

results, the issue is rather characterized by the level of protection that society is willing 

to allow, represented by the EU institutions and their exclusive competence. 

                                                        
147  Bénédicte Sage-Fuller, The Precautionary Principle in Marine Environmental Law, (1st edn, 

Routledge, 2013), 167.  
148 Secretariat of the Convention on Biological Diversity, The Ecosystem Approach, (CBD Guidelines, 

Montreal, 2004), principle 1.  



 
 

43 

 

7  Final Remarks   

 

This thesis assumes that a healthy and diverse marine environment is not only 

advantageous, but also, absolutely necessary for the Baltic Sea coastal area. The 

research is also based on the scientific assumption that fisheries management and 

environmental protection are dependent on one another, and can therefore, not be seen 

in isolation. It describes the interconnection between the fisheries activities in the 

entire Baltic Sea area and the marine environment; what is being caught and how it is 

being caught in the southern parts of the Baltic Sea will reflect the status of the marine 

environment in the northern parts as well. This multidisciplinary subject makes the 

science, and also the law, complex. The marine ecological structure is complicated; 

connecting several branches of research, like marine biology, geology and 

oceanography. Accordingly, it was not remarkable to discover the broad existing 

marine environmental protection in the legal texts.  

 

The recognition of the current marine law can be described as an upside down cone. 

The wide and massive scope is identified within the international law, where 

UNCLOS and CBD set the standards, principles and the ground for further 

cooperation, and the regional regime provides the most concrete instruments. The aim 

is obviously to have a holistic and harmonized marine legal order, which also is 

explicitly considered in the CBD, CFP Regulation and the MSFD. However, the 

holistic approach has a flipside, namely its great room for discretion. The practical 

questions remain, and it is still unclear as to what extent the cooperation should take 

place.  

 

Widely interpreted principles and vague prerequisites play a central role within marine 

environmental law. Flexible legal texts are, in many cases, preferable, and from a 

bigger perspective, they often contribute to the aim of environmental law, due to the 

fact that it is a fast growing and changing area. It would be ineffective and inadequate 

to have concrete prerequisites when the technical design and condition quickly 

develops. Instead, it is sufficient to let the environmental concern be tackled with 

dynamic tools, and with adaptive protective measures. This is also the aim with 

current legislative frameworks, discussed in this paper. However, are the uncertain 

regulations suitable in the Baltic Sea area?  

 

It can be argued that the lack of concrete marine legal framework in the Baltic Sea 

makes it, to some extent, toothless. Since it consists of structural loopholes, much 

room for discretion in the national implementation exits, which the holistic 

interpretation does not seem to cover.  
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Firstly, the shortcomings in the implementation of an integrated approach can be 

recognized in the European primary law contra secondary legislation. The ECJ 

identified the Union’s exclusive competence to fisheries conservation in the Kramar 

case. Moreover, the same court in the Mondiet case clarified the center of gravity. The 

question regarded a drift net ban, and whether it concerned the conservation of marine 

resources or if it fell under the environmental protection, due to its ecological impacts. 

The ECJ held that the primarily objective in this case was the preservation of the 

marine exploitation.  

 

Environmental protection should obviously be regarded as an integrated part of the 

CFP. However, the member states may have to take precautionary and effective 

measures in order to fulfill their obligations under other regulations, such as to protect 

threatened species or ecosystems. If the primary objective of a technical restriction 

instead would consist of the preservation of the environment, would it still fall under 

the Union’s exclusive competence? The court has not yet examined this question. 

Regardless, it must be considered that every technical regulation will affect the 

conservation of fisheries to some extent. A restriction on the fishing method of bottom 

trawls does not infringe upon the conservation of the fisheries as such, in this case 

cods and flatfishes, because other gears and methods can still apprehend the capture of 

these species. Bottom trawls should be restricted due to their harmful effects on the 

marine environment; the objective is, therefore, mainly of environmental concern. 

Nevertheless, this has not been confirmed by the ECJ, and the line between 

conservation and protection is not easy to draw today.   

 

The Green Paper in the latest version of the CFP Regulation confirmed this approach. 

Wherein, the Commission urged for a “broader maritime environment” protection, 

where the fisheries policies shall not be seen in isolation from other jurisprudences. 

The Mondiet case is from 1992, and its relevance needs to be clarified.   

 

The common theme in the international, European and regional legal provisions are 

the ecosystem approach. However, since fishing activities still are interpreted in line 

with the Mondiet case, the ecosystem approach cannot influence these activities to 

more of an extent than that which has been decided by the Council – even though the 

ICES recognizes bottom trawling as one of the main contributors to the pressure in the 

marine environment. The Council has the overall legislative power when setting 

conservation measures for the marine resources. Since the national fishery ministers, 

in this regard, represent the Council, political standpoints will inflect the legislation. 

These usually value economical, short-term goals over sustainable and collective long-

term visions. 
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A good environmental status by 2020 harmonizes the MSFD and the BSAP. 

Accordingly; the BSAP is the regional instrument for the implementation. In order to 

ensure a common strategy, they are to adopt the prerequisites in the international 

framework, such as the CBD. Due to the complex scientific research on the marine 

environment and ecology, the CBD has adopted certain indicators, as the bridge 

between law, science and human activities. These indicators should be used as an 

assessment for implementing the objectives in the MSFD and HELCOM, and they 

should be in line with the common theme of an ecosystem approach. The MSFD have 

translated the indicators into eleven quantitative descriptors, where the sixth 

specifically relates to the seafloor integrity. ICES published a report describing the 

severe impacts caused by trawls on the benthic fauna, and identified the fishing 

practice of bottom trawls as having the most significant impact on the bottom fauna in 

European waters.  

 

The member states hold the responsibility of the implementation of the MSFD and its 

national strategy plans, and the case law has enunciated that contracting parties must 

carry out and follow the system of implementation in the Directive. However, there are 

not any requirements of the strategy plans as such. Instead, the member states should 

“consider” the descriptors listed in the Annex I to the MSFD. Fishing activities can, at 

least in theory, be disregarded according to the legal text in the MSFD, which even 

refers to the CFP Regulation for measures concerning the fisheries management. 

 

Since the CFP Regulation does not require member states to implement and enforce 

certain preservation measures in the MSFD, it gives the member nations great 

opportunity to manage the regional marine environment according to local 

considerations. Additionally, it leaves space for large discretion and possibilities to 

carry on with unsustainable short-term objectives. The coastal Baltic Sea countries are 

not uniform, and their level of ambition differs. However, they hold the executive 

power, therefore, the enforcement and implementation plan may vary among the 

countries bordering the Baltic Sea. The goal-oriented text in the MSFD can, in this 

regard, be considered ineffective, and it creates even greater gaps in the holistic 

approach. A good environmental status in the Baltic Sea by 2020 seems rather far 

away, having the scientific reports in mind. Even though environmental legal 

provisions, beneficially, can be vague, it must be considered whether the 

“environmental pillar” in a complex, and to some extent, unstructured legal 

mechanism should be based on such relative expressions. The overall goals still exist, 

both in the international frameworks with the biological diversity, and in the European 

instruments with the ecosystem approach; arguable cogent and resolute tools are still 

missing.  

 

The history of drift netting shows another development. The ban of the fishing gear 

proves that actions may be taken in accordance with the precautionary principle and in 

the light of the ecosystem approach. Traditionally, this is what the fish management 
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was all about; controlling single fish-stocks. The negative impact and biological 

indicators behind one single species, which is almost being eradicated, has historically 

been more regulated and managed. In the late 1980s came the first international 

restriction on drift nets, due to its high numbers of incidental by-catch. And in the 

early 1990s the first restriction had entered into force in the European waters; fifteen 

years before the integrated approach in the marine environmental protection regime in 

the MSFD and the HELCOM.  

 

The precautionary principle is supposed to reflect each of the legal mechanisms 

discussed above. When the principle was discussed in chapter four, it was obvious that 

it played a vital role in the international law in general, and in the regional policy in 

particular. Yet, the principle has not been translated into policy terms on the fishing 

method of bottom trawls in the same way as it has on drift nets.   

 

Ecological concerns are difficult to address and support, even with the massive 

regulatory ecosystem regime. The marine environmental sustainable terms have 

already been translated into law, the following phase involves putting the ideas into 

practice. The holistic approach and management plan do not possess the sufficient 

power in the fisheries area, as it stands today. There does not seem to be any debate 

among scientists and nature scholars as to what constitutes a bad environmental status, 

nor is the discussion reflected through questions regarding causes to the disturbances 

on the benthic fauna. The uncertainties are, instead, related to how much the natural 

marine system can tolerate this pressure, and to the extent to which this pressure can 

continue. However, that challenge should be easy to manage, since the marine 

environmental law is both broad and flexible; the question is not if the protective law 

is there, but rather, why it is not being implemented and applied.  
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